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This  is  an  attempt  to  state  the  law  relating  to  corpo- 
rations existing  in  the  United  States,  except  those  created 
for  governmental  purposes.    As  will  be  seen  by  the  analysis 
of  the  whole  work  which  immediately  follows  this  preface, 
it  is  divided  into   nineteen   separate  titles.     So   great  is 
the  extent  and  variety  of  the  questions  under  consider- 
ation that    it    has   been    found   necessary    to    distribute 
the  matter  in  these  titles  into  no  less  than  two  hundred 
and  one  chapters.     Many  of  these  chapters  are  so  large 
that  it  has  been  necessary  to  subdivide   them  into  sub- 
chapters, called  articles.     For  example,  one  of  these  chap- 
ters contains  fifteen,  another  twelve,  others  seven,  and  still 
others  lesser  numbers  of  these  articles ;  so  that  many  of 
the  so-called  chapters  are  really  extensive  titles.     In  many 
cases  it  has  been  found  necessary,  for  the  convenient  and 
accurate  grouping  of  subjects,  to  subdivide  these  articles 
into  sub-articles,  called  subdivisions.     The  whole  work  is 
again  divided  into  about   eight  thousand  separate  para- 
graphs, called  sections.     These  sections  form  the  units  of 
grouping,  of  reference,  and  of  indexing.     The  whole  work 
is  comprised  in  six  volumes,  of  about  eleven  hundred  pages 
each. 

The  author  finds  his  justification  for  the  publication  of 
so  large  a  work  upon  a  single  title  of  the  law,  in  the  vast. 
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exuberant,  and  intertangled  growth  of  uncodified  and  unas- 
sorted statutes  and  judicial  decisions,  the  work  of  near 
fifty  independent  sovereignties  and  jurisdictions,  which  we 
in  America  call  our  law.  He  also  finds  it  in  the  fact 
that  upon  no  subject  in  that  law  has  this  growth  been  as 
rapid  and  as  rank  as  upon  the  subject  here  under  consid- 
eration. The  statement  of  a  single  fact,  made  by  Mr. 
Justice  Field  in  his  oration  delivered  at  the  centennial 
celebration  of  the  Supreme  Court  of  the  United  States,  in 
the  city  of  New  York  in  1890,  that  four-fifths  of  the  wealth 
of  the  country  is  held  by  corporations,  will  give  emphasis  to 
what  is  here  said.^  Since,  under  our  mixed  system  of  State 
and  Federal  government,  this  law  cannot  be  the  work  of  one 
supreme  national  legislature,  nor  of  one  supreme  national 
tribunal,  it  necessarily  exists  in  some  fifty  collections  or 
groups  of  statutory  and  case-made  rules,  which  form  what 
is  called  the  law  in  each  particular  State  of  the  Union. 
These  collections  or  groups  of  rules  differ  in  many  cases 
essentially  from  each  other,  and  the  rules  established  by 
the  courts  of  the  States  differ  in  many  instances  from  those 
established  by  the  Federal  judicatories;  and  in  some  cases, 
as  has  been  pointed  out,^  the  Federal  judicatories  have  even 
declined  tp  follow  and  apply  the  law  as  enacted  by  the 
Legislature  of  the  State  in  which  the  rights  in  controversy 
arose.  Nevertheless,  there  is  on  the  more  important  sub- 
jects a  general  uniformity,  not  only  in  the  adjudged,  but 
also  in  the  statute  law.  Such  being  the  state  of  the  law 
in  the  United  States,  an  author  who  proposes  to  himself 
the  ambitious  task  of  collecting  ari  stating  the  whole  law 
upon  a  given  subject  must,  if  his  work  would  have  the 
semblance  of  completeness  in  any  particular  State,  collect 
and  state  the  law  as  it  exists  in  that  particular  jurisdiction. 
This  requires  him  to  collect  and  state  the  law,  however  dis- 

'  24  Am.  Law  Rev.  364.  *  Post,  §  1669,  et  acq. 
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cordani,  as  it  exists  in  all  the  different  American  jurisdic- 
tiooB,  Federal  and  State. 

This  work  was  commenced  more  than  sixteen  years  ago. 
It  was  designed  and  announced  in  1883  to  be  in  three  vol- 
umes; it  has  grown  to  six^  and  it  has  required  much  conden- 
sation to  bring  the  text  within  the  limits  of  six  thousand 
pages.  Its  completion  has  been  interrupted  by  other  labors, 
and  especially  by  a  tour  of  twelve  years  of  judicial  service  in 
an  overburdened  appellate  court.  Since  its  commencement 
great  changes  have  taken  place  in  the  American  law  of  pri- 
vate corporations.  The  American  doctrine  that  the  capital 
stock  of  a  corporation,  including  its  unpaid  share  subscrip- 
tions, is  a  trust  fund  for  its  creditors,  has,  during  that  period, 
been  greatly  modified — so  much  so,  that  it  may  now  be 
doubted  whether  the  capital  of  a  corporation  is  a  trust  fund 
for  its  creditors  in  any  different  sense  than  the  sense  in  which 
the  property  of  a  private  person  is  a  trust  fund  for  his  credit- 
ors.^ The  doctrine  formerly  held  by  many  of  the  State  courts 
and  emphasized  by  a  decision  of  the  Supreme  Court  of  the 
United  States,"  and  still  firmly  insisted  upon  in  England,^  that 
the  shares  of  a  corporation  can  be  sold  and  distributed  only 
at  their  full  value,  either  in  money  or  in  property,  has  been 
greatly  shaken,  if  not  overthrown,  by  recent  decisions  of 
the  Supreme  Court  of  the  United  States.*  The  doctrine, 
established  some  twenty  years  ago  by  decisions  of  the 
Supreme  Court  of  the  United  States,*^  that  it  is  not  uncon- 
stitutional for  the  Legislatures  of  the  States,  in  the  exer- 
tion of  the  police  power,  to  limit  the  maximum  charges  of 

^  PosU  §  1569,  et  seq.;  §  2951,  et  zeq,;  with  which  compare  §  1665, 
€i  9eq. 

"  Upton  V,  Tribilcock,  91  U.  S.  45;  post,  §  1568. 

•Ooregum  Gold  Mining  Co.  v.  Roper  [1892],  A.  C  195,  H.  L. 
8ee  also,  post^  §  1615. 

*  Post,  §  1665,  ei  seq. 

*  Hunn  17.  Illinois,  94  U.  S.  113,  and  other  cases. 
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corporationSy  and  even  of  private  persons,  whose  busifiess  is 
''clothed  with  a  public  interest/'  has  been  greatly  shaken  by 
a  subsequent  decision  of  the  same  court.^  and  may  be  said 
to  be  now  tottering  in  the  balance.^  On  the  other  hand, 
the  protection  of  corporate  rights  under  those  clauses  of 
the  Federal  Constitution  which  prohibit  the  States  from 
depriving  any  person  of  his  property  without  due  process 
of  law,  and  from  denying  to  any  person  the  equal  pro- 
tection of  the  laws,'  has  been  undergoing  a  steady,  though 
a  generally  conservative  progression.  Again,  during  the 
period  in  which  this  work  has  been  under  preparation,  cor- 
porations engaged  in  similar  industries  have,  for  the  purpose 
of  reducing  competition  among  themselves  and  of  engross- 
ing the  markets  in  respect  of  their  products,  formed  them- 
selves, under  various  schemes,  into  extensive  combinations 
or  partnerships,  called  "trusts."  These,  in  turn,  have  been 
the  subjects  of  severe  repressive  legislation,  both  Federal  and 
State,  and  the  public  opposition  to  them  has  called  forth  a 
totally  new  group  of  judicial  decisions.*  These,  and  other 
topics  in  respect  of  which  the  law  has  undergone  a  recent 
development,  have  been,  for  obvious  reasons,  treated  with 
more  fullness  of  detail  than  those  topics  in  respect  of  which 
the  law  has  become  settled. 

It  should  be  stated,  moreover,  that  the  plan  upon  which 
this  work  was  originally  projected,  and  to  which  the  author 
has  endeavored  to  adhere  throughout,  has  been  to  treat 
every  topic  with  such  fullness  of  detail  that  the  state  of  the 
law  in  respect  of  it  could  be  learned  from  the  pages  of  the 


^  Chicago  etc.  R.  Co.  v,  Minnesota,  134  IT.  S.  418. 

'  In  Brass  v.  North  Dakota,  153  U.  S.  391,  the  doctrine  of  Munn 
V.  Illinois  was  reaffirmed  by  a  bare  majority  of  the  court.  Compare 
Reagan  v.  Farmers*  Loan  etc.  Co.,  154  U.  S.  362. 

'  Const.  U.  S.,  14th  Amendment.  See  post^  ch.  117,  art.  II,  and 
ch.  118. 

*  Post,  ch.  142. 
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workj  and  without  the  necessity  of  the  reader  searching  the 
adjudged  ca8e&  To  this  end  the  author  has  endeavored  to 
state  not  only  what  the  courts  have  decided,  but  also  the 
reasons  which  they  have  given  for  their  decisions,  and  the 
applications  which  they  have  made  of  them  to  various 
states  of  fact.  It  may  be  that  he  has  erred  in  the  direc- 
tion of  too  much  detail;  but  he  has  continually  wrought 
ander  the  dread  of  reaching  the  opposite  extreme,  that  of 
making  a  work  which  should  be  a  mere  collection  of  ulti- 
mate decided  points,  huddled  together  in  some  sort  of 
grouping, — in  short,  a  work  which  would  deserve  no  better 
title  than  that  of  a  mere  index  to  the  decisions  of  the 
coarts. 

The  author  can  only  say  to  his  professional  brethren,  by 
way  of  apology  for  whatever  defects  may  be  found  in  this 
work,  that  he  has  tried  hard  to  serve  them,  and  that,  in 
this  effort,  he  has  bestowed  greatly  more  labor  upon  it  than 
upon  all  his  previous  published  works  in  the  aggregate.  It  is 
the  first  of  his  works  which  he  has  ventured  to  dignify  with 
the  name  of  "  Commentaries."  He  has  felt  justified  in  this 
by  the  character  of  treatment  originally  proposed  and  in 
the  main  carried  out, — that  of  analyzing  and  classifying  a 
great  and  more  or  less  conflicting  mass  of  statute  and  case 
law,  of  drawing  the  conflicting  decisions  into  compari- 
son, and  of  making  such  comments  upon  their  respective 
merits  as  a  long  study  of  the  subject  seemed  to  justify  him 
in  making.  If  these  comments  have  been  at  times  severe, 
he  can  only  say  that  they  were  such  in  each  case  as  seemed 
proper  to  him  at  the  time  when  the  particular  topic  was 
under  study;  and  that,  notwithstanding  the  criticism  which 
he  has  felt  called  upon  to  bestow  upon  some  judicial 
decisions,  he  parts  with  his  task  with  an  increasing  admira- 
tion for  the  general  sense  of  justice  which  pervades  the 
work  of  the  English  and  American  Judges.  In  this  expres- 
sion of  admiration  he  also  includes  a  Bar,  second  to  none 


PREFACE. 


in  the  world,  without  whose  co-operation  the  Judges  never 
could  have  produced  a  mass  of  materials  of  jurisprudence 
such  as  that  possessed  by  the  Anglo-American  family, — an 
accumulated  treasure  possessed  by  no  other  people  that  has 
lived  in  the  tide  of  time.  Nor  can  the  author  suppress  the 
confession  that,  during  the  long  and  weary  years  in  which 
he  has  been  engaged  upon  his  task,  the  self-accusing  doubt 
has  often  forced  itself  upon  him,  whether  he  was  indeed 
exercising  the  dignified  office  of  a  commentator,  or  the  more 
humble  office  of  a  mere  carpenter-and-joiner  of  other  men's 
ideas. 

It  should  be  stated  that  two  works  previously  published 
by  the  author  on  topics  connected  with  the  law  of  corpora- 
tions,^ having  done  their  work,  such  as  it  was,  and  had  their 
day.  have  been  suppressed  in  their  original  form,  and  their 
contents,  so  far  as  deemed  worth  preserving,  have  been,  after 
suitable  revision,  retained  in  the  present  work.  As  these 
works  are  in  all  the  public,  and  in  most  of  the  private, 
law  libraries  in  the  country,  they  have  been  cited  a  few^ 
times  in  the  present  work,  where  they  have  contained 
details  which  it  has  been  thought  not  necessary  to  include 
herein, — the  former  as  "  Thomp.  Stockh.,"  and  the  latter 
as  "  Thomp.  Off.  Corp." 

It  affords  the  author  great  pleasure  to  state  that,  during 
the  period  in  which  this  work  has  been  under  preparation, 
he  has  received,  from  time  to  time,  some  assistance  from 
others,  which,  while  important  in  itself,  and  duly  appre- 
ciated, has  been  inconsiderable  in  comparison  with  the 
whole  work.  Many  years  ago  Mr.  Edwin  G.  Merriam,  of 
the  St.  Louis  Bar,  who  was  the  author  s  associate  in  literary 

*  "A  treatise  on  the  Law  of  Stockholders  in  Corporations," 
originally  published  in  1877,  and  not  since  revised;  and  a  work 
called  "The  Liability  of  Directors  and  Other  OflScers  and  Agents 
of  Corporations,  Illustrated  by  Leading  Cases  and  Notes,"  originally 
published  in  1880,  and  not  since  revised. 
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work  of  this  kind,  did  a  considerable  amount  of  work  of  a 
high  grade,  which  has  found  its  way  into  three  titles,  that 
relating  to  directors,  that  relating  to  ministerial  officers,  and 
that  relating  to  actions  by  and  against  corporations.  If 
that  capable  lawyer  shall  have  the  curiosity  to  search  in  the 
following  pages  for  these  children  of  his  brain,  he  will,  no 
doubt,  be  disappointed  at  finding  them  almost  buried  under 
the  subsequent  accumulations  of  fifteen  years.  The  author 
also  acknowledges  valuable  assistance  from  the  late  Judge 
William  P.  Wade,  of  California,  author  of  several  able 
legal  treatises;  from  Professor  James  A.  Yantis,  of  the 
University  of  Missouri;  and  from  Mr.  William  L.  Murfree, 
Jr.,  Mr.  Virgil  Rule,  and  Mr.  S.  S.  Merrill,  all  of  the 
St  Louis  bar.  And  if  he  has  omitted  to  mention  &nj 
others,  it  should  be  charitably  ascribed  to  that  forgetfulness 
which  comes  with  the  lapse  of  time.  With  these  exceptions, 
the  work  is  the  personal  work  of  the  author,  and  is  founded 
upon  his  personal  examination  of  the  cases  and  statutes 
therein  cited. 

I  should  deserve  the  accusation  of  ingratitude  if  I  were 
to  omit,  in  conclusion,  to  return  public  thanks  to  my  pub- 
lishers, the  Bancroft- Whitney  Company,  who,  during  a  long 
succession  of  delays  and  disappointments,  have  maintained 
their  faith  in  my  ultimate  success,  and  have  supported  my 
efforts  to  an  extent  which  deserves  to  be  described  as 
heroic. 

I  also  take  this  occasion  to  return  to  my  professional 
brethren  my  sincere  thanks  for  the  generous  indulgence 
which  they  have  extended  to  the  faults  of  my  previous 
works. 

And  to  that  good  Being  who  has  given  me  the  strength  to  per- 
severe to  the  end^  through  so  many  years  of  toil  and  discourage- 
ment^ I  tender  my  most  graieful  acknowledgments. 

SEYMOUR  D.   THOMPSON. 

Saint  Louis,  January  1,  1895. 
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porations and  the  Granting  of  Corporate  Privi- 
leges. 
Article  I.     Provisions  of  Various  State  Constitutions. 

II.     Restraints  Upon  the  Passing  of  Special  Acts, 
Conferring  Corporate  Privileges. 

III.  Restraints  as  to  the  Titles  of  Laws. 

IV.  Restraints  as  to  the  Mode  of  Passing  Laws. 
V.     Various  Other  Restraints  and  Provisions. 

13.  National  Corporations. 

14.  Place  of  Holding  Corporate  Meetings  and  of  Doing 

Corporate  Acts. 

15.  Corporate  Elections. 

Article  I.  Assembling  the  Meeting. 

IL  The  Quorum. 

III.  Right  to  Vote. 

IV.  Conduct  of  the  Election. 

V.     Right  to  the  Office:  Contesting  the  Election. 

16.  Amotion  of  Officers. 

17.  Expulsion  of  Members. 

Article  I.     Power  to  Expel:  Grounds  of  Expulsion. 
II.     Corporate  Proceedings  to  Expel. 
III.     Judicial  Proceedings  to  Reinstate. 

18.  By-Laws. 

Article  I.     Nature  and  Interpretation. 

II.     Power  to  Enact  and  Mode  of  Enacting. 
Subdivision  I.     At  Common  Law. 

11.     Statutes  Vesting  Power  in  Corpora- 
tion or  Members, 
m.     Statutes  Vesting  Power  in  the  Di- 
rectors or  Other  Officers. 

III.     Requisites  and  Validity. 
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TITLE  II. 

OAPITAI.  STOCK  AND  SUBSCRIPTIONS  THERETO. 


19-     Nature  of  Capital  Stock  and. Shares  in  General. 
80.      Who  May  Become  Shareholders  in  Corporations. 
Article  I.     Natural  Persons. 

II.     Private  Corporations. 
III.     Municipal  Corporations. 

21.  The  Contract  of  Subscription. 

Article  I.     Theories  as  to  the  Nature  and  Formation  of 

the  Contract. 
II.     Theories  as  to  the  Consideration. 

III.  Theories  as  to  the  Necessity  of  Paying  the 

Statutory  Deposit. 

IV.  Theory  that  the  Full  Amount  of  the  Capital 

Must  be  Subscribed. 
V.     Other  Theories  and  Holdings. 

22.  Alteration  of  the  Contract. 

23.  Conditional  Stock  Subscriptions. 

Article  I.     Validity  of  Conditional  Subscriptions. 
II.     Effect  of  Conditions  in  Subscriptions. 

III.  Interpretation  of  Particular  Conditions. 

24.  Effect  of  Fraud  on  Stock  Subscriptions. 

Article  I.     General  Principles. 

11.     What  Frauds  Will  and  What  Will  Not  Avoid 

the  Contract, 
ni.     Remedies     of    the     Defrauded    Shareholder 
Against  the  Company. 

IV.  Time  Within  Which  a  Rescission  Must  be 

Claimed. 
V.     Remedies  Against  the  persons  Guilty  of  the 

Fraud. 
VI.     Fraudulent  Issues  and  Over-Issues. 

26.      The  Surrender  of   Shares  and   Release   of   Share- 
holders. 
26.      Payment  of  Shares. 

ARticLE  I.    In  Greneral. 
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Article  II.     ±n  Property. 

III.  In  What  Kind  of  Property. 

IV.  New  Doctrine  That  a  Corporation  Can  Give 

Away  its  Unissued  Shares. 
V.     Rights  of  Bona  Fide  Purchasers  of  Unpaid 
Shares. 
VI.     Miscellaneous  Holdings. 

27.     Assessments  and  Calls. 
Article  I.    In  General. 

II.     Conditions  Precedent:  Full  Subscription — Or- 
ganization. 
III.     Sufficiency   and   Notification   of  the  Assess- 
ment. 


TITLE  in. 

REMEDIES  AND  FBOOEDUBE  TO  ENFORCE  SHARE  SUB- 
SCRIPTIONS. 
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28.  Forfeiture  of  Shares  for  Nonpaynaent  of  Assess- 

ments. 
Article  I.     Power  to  Forfeit  and  How  Exercised. 

II.  Effect  of  Such  Forfeitures. 

III.  Relief  Against  Such  Forfeitures. 

29.  Actions  by  the  Corporation  Against  Shareholders 

for  Assessments. 
Articlk  I.     Parties. 
II.     Pleading. 
III.    Miscellaneous. 

30.  Evidence  in  Such  Actions. 

Article  I.    Evidence  of  Corporate  Existence. 

II.     Conduct  Showing  Membership:  Estoppels. 

III.  Books  and  Records  of  Corporation  as   Evi- 

dence. 

IV.  Other  Evidence  of  Membership. 
V.     Other  Points  of  Evidence. 

81.     Defenses  to  Actions  for  Assessments. 
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32.     Liioiitations  of  Actions  Against  Stockholders. 
Article  I.     General  Doctrines. 

II.     When  the  Statute  Begins  to  Run. 
III.     Questions  Under  Special  Statutes. 


TITLE  IV. 

SHARES  CONSIDERED  AS  PROPERTY. 

Craftbr 

33.  Powers  of  the  Corporation  in  Relation  to  its  Own 

Shares. 

34.  Increasing  and  Decreasing  Capital  Stock. 

Article  I.     Increasing  Capital  Stock. 

II.  Reducing  Capital  Stock. 

36.     Dividends. 

Article  I.     Generally. 

II.     Validity  and  Propriety  of  Dividends. 
III.     Stock  and  Scrip  Dividends. 
rV.     Right  to  Dividends   as   Between  Successive 

Owners  of  Shares. 
V,     Right  to  Dividends  as  Between  Life  Tenant 

and  Remainderman. 
VL     Remedies  to  Compel    Payment  of  Declared 

Dividends. 

36.  Interest-bearing,  Preferred,  and  Guaranteed  Stock. 

Article  L  Interest-bearing  Stock. 

II.  Issuing  Preferred  Stock. 

III.  Rights  of  Preferred  Shareholders. 

IV.  Remedies  of  Preferred  Shareholders. 

37.  Transfers  of  Shares. 

Article  I.  Right  of  Alienation. 

II.  Lien  of  Corporation  on  its  Shares. 

III.  Nature  of  Share  Certificate. 

IV.  Formalities:  Registration. 

V.  Unregistered  Transfers. 

VI.  Priorities  as  Between  Attaching  Creditors  and 

Unrecorded  Transferees. 
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Article  VII.  Compelling  Transfers  in  Equity. 

VIIL  Mandamus  to  Compel  Transfers. 

IX.  Action  at  Law  for  Refusal  to  Register. 

X.  Measure  of  Damages  for  Refusing. 

XI.  Fiduciary  Relation   Between   Company   and 

Stockholder. 

XII.  Its  Liability  for  Wrongful  Transfers. 

XIII.  Its  Duties  and  Responsibilities  where  Certifi- 

cates have  been  Lost  or  Stolen. 

XIV.  Transfers  of  Shares  Held  in  Trust. 

XV.     Liability  for  Transferring  on  Forged  Powers 
of  Attorney. 

Subdivision  L     Liability  to  the  Original  Shareholder 
IL     Liability    to   Bona   Fide    Snb-pnr- 

chasers. 
III.     Miscellaneous  Holdings. 

38.  Bona  Fide  Purchasers  of  Shares. 

Article  I.     In  General. 

II.     Who  are  Such  Purchasers. 

39.  Pledges  and  Mortgages  of  Shares. 

Article  I.  Nature  and  Incidents  of  the  Contract. 

II.  Validity  as  Against  Third  Parties. 

III.  Returning  the  Identical  Certificate. 

IV.  Enforcing  the  Contract. 

V.     Actions  by  the  Pledgor  for  Conversion  of  the 
Shares. 

40.  Other  Dealings  in  Shares. 

Article  I.  Dealings  With  and  Through  Brokers. 

II.  "  Options,"  "  Futures,"  "  Straddles." 

III.  Loans. 

IV.  Sales. 

V.     Warranties. 
VI.     Other  Dealings. 

41.  Execution  and  Attachment  Against  Shares. 

Article  I.     In  General. 
II.     Procedure. 

42.  Taxation  of  Shares  and  Dividends. 

Article  I.     General  Considerations. 

II.     Double  Taxation  in  Respect  of  Shares. 
III.     Exemptions  from  Taxation. 
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Article  IV.     Situs  of  Shares  for  the  Purpose  of  Taxation. 
V.     Taxation  of  Shares  in  National  Banks. 
VI.     Taxation  of  Dividends. 
VII.     Questions  Relating  to  Assessment  and  Collec- 
tion. 


TITLE   V. 


UABILITT  OF  STOCKHOLDERS  TO  CBEDITORS. 

CuAma 

43,  Nature  and  Extent  of  This  Liability   at  Common 

Law. 

44.  Liability  in  Equity  on  the  Ground  that  Capital  is 

a  Trust  Fund  for  Creditors 
46.     Liability  Before  Organization  Complete  and  Capital 
Paid  in. 

46.  Constitutional  Provisions  Creating  and  Abolishing 

Individual  Liability. 

47.  Construction  of  Statutes  Making  Stockholders  Per- 

sonally Liable  for  the  Corporate  Debts. 

48.  Constitutional     Questions     Arising     Under    Such 

Statutes. 

49.  Extra-territorial  Force  of  Such  Statutes. 

60.  Statutes  Creating  a  Joint  and  Several  Liability  as 

Partners. 

61.  Statutes  Creating  a  Several  Liability. 

62.  For  What  Debts  These  Statutes  Make  Stockholders 

Liable. 

63.  Liability  for  Interest,  Fees  and  Costs. 

64.  Statutes   Making   Stockholders    Liable   for    Debts 

Due  for  Labor,  Provisions,  etc. 
66.     To  What  Class  of  Shareholders  Liability  Attaches: 
Present  and  Past  Members. 
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Chapter 

66.  Status  and  Liability  of  Legal  and  Equitable  Owners 

of  Shares. 

67.  Divestiture  of  Liability  by  Transferring  Shares. 

Article  I.  In  General. 

II.  Right  of  Shareholder  to  Divert  His  Liability. 

III.  Fraudulent  Transfers  to  Escape  Liability. 

IV.  Trangfers  to  Persons  Incapable  of  Contracting. 
V.  Exoneration  of  the  Transferor. 

VI.     Liabilitv  of  the  Transferee. 

68.  Liability  of  Executors,  Administrators,  Heirs,  and 

Legatees. 

69.  Conditions    Precedent  to   the   Right   to    Proceed 

Against  Stockholders. 
Article  I.     Dissolution  of  the  Corporation. 

II.     Necessity  of  Creditor  Exhausting  His  Rem- 
edy at  Law. 
IIL    What  Will  Excuse  This  Necessity. 
IV.     Other  Conditions  Precedent.  \ 

60.     Eflfect  of  Judgment  Against  the  Corporation. 

81.  Remedies  and  Procedure. 

\rticle  I.     Theories  and  Statutes  Under  Which  Remedy 

is  at  Law. 
II.     Theories  and  Statutes  Under  Which  the  Rem- 
edy is  in  Equity. 

III.  Where  the  Creditor  is  Also  a  Stockholder. 

IV.  Rules  in  Particular  Jurisdictions. 

82.  Parties  to  Proceedings  by  Creditors  Against  Stock- 

holders. 

Article  I.  Creditors  as  Parties  Plaintiff. 

IL  Shareholders  as  Parties  Defendant. 

III.  The  Corporation  as  a  Party  Defendant. 

88.     Proceedings  in  Equity. 

Article  I.     Nature  and  Incidents  of  Creditors'  Bills  in 

Such  Cases. 
II.    Questions  of  Pleading  and  Procedure. 
III.     Relief  Granted. 
84.     Right  of^  Action  in  Receiver,  Assignee,  etc. 
66.     Proceedings  by  Garnishment. 
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66.  Executions  Against  Stockholders. 

Article  I.     Generally. 

II.    Under  the  Missouri  Statute. 

67.  Questions  of  Procedure. 

Article  I.    Questions  of  Pleading. 
II.     Questions  of  Evidence. 
III.     Other  Questions  of  Procedure. 

68.  Defenses  to  Actions  Against  Stockholders  by  or  on 

Behalf  of  Creditors. 
Article  I.    In  General. 

IT.    Defenses  Affecting  the    Corporation  and  its 

Management. 
III.     Defenses  Affecting  the  Status  and  Liability 

of  the  Defendant  as  a  Stockholder. 
lY.     Defenses  Affecting  the  Discharge  and  Release 

of  the  Shareholder, 
y.     Defenses  Affecting  the  Plaintiff's  Demand. 
VI.    Defenses  Relating  to  the  Conduct  of  the  Cred- 
itor Affecting  his  Demand. 
VII.     Defenses  Relating  to  the  Conduct  of  the  PiO- 

ceeding  to  Charge  the  Stockholder. 
VIII.     Other  Defenses. 

69.  Limitation  of  Actions  by  or  on  Behalf  of  Creditors. 

Article  I.    General  Principles. 

II.     When  Such  Statute  Begins  to  Run, 

70.  Set-off. 

Article  I.    In  General. 

II.    Under  Particular  Statutes. 

71.  Contribution  Among  Stockholders. 

72.  Priorities  Among  Creditors. 


TITLE  vi. 

DIRECTORS. 


Cbaprb 

73.  Right  to  the  OflBce. 

74.  Directors  and  Officers  De  Facto. 

76.     Quorum  of  Directors  and  Number  That  Can  Act. 
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CHAPm 

78*     Delegation  of  Their  Power  by  Directors. 
T7.     Powers  of  Directors. 

78.  Obligations  of  Directors  as  Fiduciaries. 

Article  I.    In  General. 

II.    Contracts  Between  the  Directors  and  the  Cor- 
poration. 
III.    Contracts  Between  Two  Corporations  Having 
the  Same  Directors. 

79.  General  View  of  the  Liability  of  Directors. 

80.  Liability  of  Directors  for  Negligence. 

81.  Remedies  of  the  Corporation  or  its  Representative 

Against  its  Unfaithful  Directors. 
.  82.     Liability  of  Directors  to  Strangers  and  Creditors  of 
the  Corporation  Outside  of  Statute. 

83.  Statutory  Liability  of  Directors  and  Officers  to  Cred- 

itors. 
Article  I.    In  General. 

II.     What  Debts  of  the  Corporation  are  Within 
Such  Statutes. 

III.  Liability  Attaches  to  What  Directors  in  Re- 

spect of  the  Date  of  the  Debts  being  Con- 
tracted. 

IV.  Liability  for  Debts  Contracted  Before  Organi- 

zation. 
V.     Statutory  Liability  for  Failing  to  File  Certain 

Reports. 
VI.     Liability  for  Making  False  Reports. 
VII.     Liability  for  Debts  Contracted  in  Excess  of  a 
Prescribed  Limit. 
VIII.     Liability  for  Certain  Prohibited  Loans. 
IX.     Liability  for  Declaring  Unlawful  Dividends. 
X.     Miscellaneous  Liabilities  and  Penalties. 
XI.     Remedies  and  Procedure  Under  these  Statutes. 
XII.     Defenses  to  Such  Actions. 

84.  Contribution  and  Subrogation. 

86.     Compensation  of  Directors  and  Officers 


•  •  • 
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TITLE  VII. 

UOHTS   AND  BEUEOIES   OF  MEMBERS  AND   SHAKE- 
HOLDERS. 

CBAPTE& 

86.  Rights  of  Membership. 

87.  Right  to  Inspect  Books  and  Papers. 

88.  Other  Rights  and  Remedies. 

89.  Remedies  of  Shareholders  in  Equity. 

90.  Injunctions  in  Aid  of  Such  Remedies. 

91.  When  Such  Remedies  Extend  to  Winding  Up  and 

When  Not. 

92.  Further  as  to  the  Form  of  ReUef. 

93.  Parties  to  Such^  Actions. 

Abticle  I.     Parties  Plaintiff. 
II.     Parties  Defendant. 

94.  Pleadings  in  Such  Actions. 

96.     Various  Matters  of  Practice  in  Such  Actions. 


TITLE  VIII. 

MimSTEBIAL  OFFICERS  AND  AGENTS. 

CHArm 

96.  The  President. 

Article  I.    His  Powers. 

II.     His  Liabilities. 
III.    His  Compensation. 

97.  The  Vice-President. 

98.  The  Secretary. 

99.  The  Treasurer. 

100.     The  Cashier  of  a  Banking  Corporation. 

Article  I.    His  Status,  Powers,  and  Duties  in  General. 

II.    His  Power  to  Bind  the  Bank  by  Declarations 
and  Statements. 
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Article  III.     His  Powers  Touching  Negotiable  Paper. 

IV.     His  Powers  Concerning  Certificates  of  Deposit 

and  the  Certification  of  Checks. 
V.     His  Frauds  and  Torts. 

101.  The  Teller  of  a  Bank. 

102.  The  Managing  Agent  Other  Than  the  President  and 

Cashier. 

103.  Attorneys  and  Counselors. 

104.  Powers  and  Liabilities  of  Corporate  Agents  Gener- 

ally. 

Article  I.  General  Principles. 

11.  Their  Declarations  and  Admissions. 

III.  Liability  of  Corporations  for  the  Frauds  of 

Their  Agents. 

IV.  Ratification  of  Unauthorized  Acts  of  Agents. 
V.     Powers  Touching  Particular  Acts. 

VI.    Matters  Relating  to  Particular  Agents. 
VII.     Other  Matters. 


TITLE   IX. 

FORMAL  EZEOUTION  OF  CORPORATE  CONTRACTS. 

Chaptkr 

105.  General  Principles. 

106.  Sealed  Instruments. 

Article  I.    When  Corporate  Seal  Necessary,  and  When 

Not. 
II.    Manner  of  Executing  Sealed  Instruments  by 
Corporations. 

107.  Negotiable  Instruments. 

108.  Other  Written  Contracts, 

109.  Parol  Contracts. 

110.  Implied  Contracts.  ^ 
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TITLE  X. 

NOTICE,  ESTOPPEL,  RATIFICATION. 

Chaptkr 

111.  Notice  to  Corporations. 

112.  Estoppels  Against  Corporations  and  Their  Members. 

113.  Hatification  by  Corporations. 


TITLE  XL 

rRANCmSES,  PBIYILECES,  AND  EXEMPTIONS. 

114.  Nature  of  Franchises  in  General. 

116.  Construction  of  Grants  of  Franchises. 

116.  Vendibility  of  Franchises. 

117.  Constitutional  Protection  of  Franchises. 

Akticle  I.     On  the  Footing  of  Charters  being  Contracts. 
II.     Under  the  Fourteenth  Amendment. 
III.     In  Other  Respects. 

118.  Exercise  of  the  Police  Power  Over  Corporations. 

119.  Regulation  of  Tolls  and  Charges. 

120.  Taxation  of  Franchises. 

121.  Exemptions  From  Taxation. 

122.  The  Delegated  Power  of  Eminent  Domain. 


TITLE  XII. 

COBPORATE  POWERS  AND  THE  DOCTRINE  OF  ULTRA 

TIRES. 

Chapter 

123.  Corporate  Powers  in  General. 

124.  Interpretation  of  Charters. 
126.     Financial  Powers. 
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Chapter 

126.  Powers  Relating  to  Negotiable  Paper. 

127.  Powers  Relating  to  the  Ownership  and  Transfer  of 

Property. 
Article  I.     Power  to  Take  and  Hold  Land  and  Transmit 

Title  Thereto. 
II.     Power  to  Take,  Hold,  and  Transfer  Personal 
Property. 

128.  Power  to  Do  Various  Acts. 

129.  Powers  Ascribed  and  Denied  to  Particular  Corpo- 

rations. 

Article  I.     Insurance  Corporations. 
II.     Railroad  CorporationB. 

III.  Turnpike  Corporations. 

IV.  Miscellaneous  Corporations. 

130.  Doctrine  of  Ultra  Vires. 

Article  I.     Nature  and  Extent  of  This  Doctrine. 

II.     Theories    Under   Which   its   Application   Is 
Denied. 


TITLE  XIII. 

CORPORATE   BONDS  AND  MORTGAGES. 
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131.  Corporate  Bonds  and  Coupons. 

Article  I.     Corporate  Bonds. 

II.     Coupons  of  Such  Bonds. 
III.     Remedies  of  Bondholders. 

132.  Power  of  Corporations  to  Mortgage  Their  Property 

and  Franchises. 

133.  Power  of  Directors  and  Officers  to  Execute  Such 

Mortgages. 

134.  Various  Incidents  of  Mortgages  and  Other  Liens 

Created  by  Corporations. 
136.     Foreclosure  of  Corporate  Mortgages. 
136.     Priorities  Among  Creditors   in    Such    Foreclosure 

Suits. 
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TITLE  XIV, 

TOBTS  AND  CRIMES  OF  CORPORATIONS. 
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137.  Civil  Liability  of  Corporations  for  Torts. 

138.  Liiability  for  Trespasses  and  Malicious  Injuries. 

139.  Liability  for  Frauds. 

140.  Liability  for  Negligence. 

Article  I.    In  the  Performance  of  Duties  Imposed  by  Law. 
II.     In  the   Performance  of  Duties  Voluntarily 
Assumed. 

141.  Rales  of  Damage. 

Article  I.    Consequential  and  Special  Damages. 
11.     Exemplary  Damages. 

142.  Unlawful  "  Trusts"  for  the  Control  of  Corporations 

and  the  Prevention  of  Competition  Among  Them. 

143.  Indictment  of  Corporations. 

144.  Contempts  by  Corporations. 


TITLE  XV. 

INSOLVENT  CORPORATIONS. 

145.  Assignments  for  Creditors. 

148.  Preferring  Creditors. 

147.  Fraudulent  Conveyances  by  Corporations. 

148.  Selling  Out  to  a  New  Corporation. 

149.  Creditors'  Suits. 


TITLE  XVL 

DISSOLUTION  AND  WINDING  UP. 
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160.     In  What  Manner  Corporations  Dissolved. 
151.     Doctrine  that  Forfeitures  can  only  be  Effected  by 
the  State. 
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152.     Grounds  of  Forfeiting  Charters. 

163.  Ipso  Facto  Forfeitures  of  Charters  and  De  Facto 

Dissolutions. 

164.  Surrender  of  Franchises  and  Voluntary  Dissolutions. 
155.     Winding  up  at  the  Suit  of  Stockholders. 

166.  Effect  of  Dissolution. 

167.  Quo  Warranto. 


TITLE   XVIL 

RECEIVERS  or  CORPORATIONS. 
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168.  Appointment,  Qualification,  and  Removal. 

Article  I.  Appointment. 

II.  Jurisdiction  to  Appoint 

III.  Who  Appointed. 

IV.  Proceedings  to  Appoint. 

V.     Statutory  Receivers  in  New  York. 

169.  Effect  of  Appointment. 

160.  Title  and  Possession  of  Receiver. 

161.  Whom  the  Receiver  Represents. 

162.  Collecting  the  Assets. 

163.  Actions  by  the  Receiver. 

164.  Incidental  Powers  and  Duties  in  Administering  the 

Trust. 
166.     Proving  Claims  Against  the  Fund  in  the  Hands  of 
the  Receiver. 

166.  Distribution  of  the  Fund  in  the  Hands  of  the  Re- 

ceiver. 

167.  Restoration  of  Trust  Funds  by  the  Receiver. 

168.  Preferred  Claims  in  Railway  Receiverships. 

169.  Actions  against  the  Receiver. 

170.  Liability  and  Remedies  for  Torts  of  the  Receiver. 

171.  Receivers'  Certificates. 
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172.  Removing  and  Discharging  the  Receiver. 

173.  Receivers  of  Railroads. 

174.  Receivers  of  Insurance  Companies. 
176.  Receivers  of  National  Banks. 

176.  Foreign  Receivers. 


TITLE   XVIII. 

ACTIONS  BY  AND  AGAINST  CORPORATIONS. 

Craitkr 
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§  1.  What  is  a  Corporation  ?  —  The  most  usaal  conoeption  of 
a  corporation  is  that  it  is  a  collection  of  natural  persons,  joined 
together  by  their  voluntary  action  or  by  legal  compulsion,  by  or 
under  the  authority  of  an  act  of  the  legislature,  to  accomplish  some 
parpose,  pecuniary,  ideal,  or  governmental,  authorized  by  the  leg- 
isiatore,  under  a  scheme  of  organization  and  by  methods  thereby 
prescribed  or  permitted :  with  the  faculty  of  having  a  continuous 
sacoession  during  the  period  prescribed  by  the  legislature  for  its 
existence,  of  having  an  individual  name  by  which  it  may  make 
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and  take  contracts  and  sue  and  be  sued,  and  of  acting  as  a  unit 
in  respect  of  all  matters  within  the  scope  of  the  purposes  for 
which  it  was  created. 

i  2.  Judicial  Definitions  of  a  Ooiporation.*- A  corporation  ag- 
gregate has  been  defined  to  be,  **  an  artificial  being  created  by  law,  aiKl 
composed  of  individaals  who  subsist  as  a  body  politic  under  a  special 
denomination,  with  the  capacity  of  perpetual  succession,  and  of  acting, 
within  the  scope  of  its  charter,  as  a  natural  person."  ^    The  following' 
is  the  definition  given  by  Chief  Justice  Marshall  in  the  Dartmouth  Col- 
lege case:    ^^  A  corporation  is  an  artificial  being,  invisible,  intangible, 
and  existing  only  in  contemplation  of  law.     Being  the  mere  creature  of 
law,  it  possesses  only  those  properties  which  the  charter  of  its  creation 
confers  upon  it,  either  expressly,  or  as  incidental  to  its  very  existence. 
These  are  such  as  are  supposed  best  calculated  to  effect  the  object  for 
which  it  was  created.     Among  the  most  important  are  immortcUUy  and, 
if  the  expression  may  be  allowed,  individucdity ;  properties  by  which 
a  perpetual  succession  of  many  persons  are  considered  as  the  same, 
and  may  act  as  a  single  individual."  ^    In  two  early  cases  in  New  York, 
the  question,  what  is  a  corporation  was  discussed  with  exhaustive  re- 
search.    On  one  of  these  cases  the  court,  speaking  through  Nelson,  C. 
J.,  said:    *'  We  may,  in  short,  conclude  by  sapng,  with  the  most  ap- 
proved authorities  at  this  day,  that  the  essence  of  a  corporation  consists 
in  a  d^pacity  (1)  to  have  perpetual  succession  under  a  special  name  and 
in  an  artificial  form;  (2)  to  take  and  grant  property,  contract  obHga^ 
tions,  sue  and  be  sued  by  its  corporate  name  as  an  individual ;  and  (3) 
to  receive  and  enjoy,  in  common,  grants  of  privileges  and  immunities."  » 
In  the  same  case ^  Cowen,  J.,  summed  up  the  incidents  of  a  corporation 
mentioned  by  Blackstone,  as  follows :  ''  These  are,  in  short,  the  receiv- 
ing of  peculiar  laws,  and  the  making  of  by-laws  for  itself ;  perpetual 
succession  both  as  to  its  privileges  and  property;  the  having  one  will, 
as  collected  from  the  power  of  the  majority  to  make  by-laws ;  and  the 
being  but  one  person  in  law,  —  a  person  that  dies  not,  but  continues  the 
same  individual  though  its  parts  may  change."     The  definition  of  Eyd 
has  been  frequently  quoted :  *^  Though  many  things  be  incident  to  a 
corporation,  yet,  to  form  the  complete  idea  of  a  corporation  aggregate, 
it  is  sufficient  to  suppose  it  vested  with  the  three  following  capacities : 
(1)  To  have  perpetual  succession  under  a  special  denomination,  and 

1  Fietsam  o.  Hay,  122  lU.  2d8;  f.         *  Thomas  v,  Dakin,  22  Wend.  (N. 

6.  8  Am.  St.  Bep.  492,  498.  Y.)  71. 

*  Dartmouth  CoHege  o.  Woodward,         ^  Thomas  o.  Dakln,  22  Wend.  (N. 

4  Wheat.  (U.  S.)  686.  T.)  91. 
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uder  an  artifioial  form;  (2)  to  take  and  grant  property,  to  contract 
obfigalioDS,  and  to  sue  and  be  sued  by  its  corporate  name  in  the  same 
manner  as  an  indiyidual;  (3)  to  receive  grants  of  privileges  andim- 
monities,  and  to  enjoy  them  in  common.    These  alone  are  sufficient  to 
tbe essence  of  a  corporation."  ^    In  the  other  case  above  referred  to  this 
d^nition  was  given:     *'  A  corporation  aggregate  is  a  collection  of  in* 
(Uviduals  united  in  one  body  under  such  a  grant  of  privileges  as  secures 
Uie  succession  of  members  without  changing  the  identity  of  the  body, 
and  constitates  the  members  for  the  time  being  one  artificial  person, 
or  legal  beings  capable  of  transacting  some  kind  of  business   like  a 
natural  person. '' '    In  the  former  case,  where  the  subject  was  thoroughly 
considered,  it  was  said  by  Cowen,  J. :      * '  It  has  been  impossible  for 
me  to  see  the  force  of  the  argument  that,  because  the  legislature  have 
constantly  avoided  to  call  these  associations,  or  any  of  their  machinery, 
a  eorporcUion^  therefore  we  cannot  adjudge  them  to  be  so.    If  they 
have  tiie  attributes  of  corporations,  if  they  are  so  in  the  nature  of 
things,  we  can  no  more  refuse  to  regard  them  as  such  than  we  could 
refnse  to  acknowledge  John  or  George  to  be  natural  persons  because 
the  legislature  may,  in  making  provisions  for  their  benefit,  have  been 
pleased  to  designate  them  as  belonging  to  some  other  species.     Should 
the  legislature  expressly  declare  each  of  them  to  be  corporations,  with- 
out giving  them  corporate  succession  or  other  artificial  attributes,  the 
declaration  would  not  make  them  so.    On  the  other  hand,  even  an  ex- 
press legislative  declaration  that  certain  associations   are  not  included 
in  the  definition  of  corporatipns  would  not  chan  ge  their  character,  pro- 
Tided  they  should  in  fact  be  clothed  with  all  the  essential  powers  of 
corporations. "  ^    It  should  be  added  that  the  fact  that  the  legislature  has 
designated  a  given  body  as  a  corporation,  or  refused  the  application  of 
such  a  designation,  is  not  conclusive  upon  the  question  whether  or  not 
it  is  to  be  deemed  a  corporation  by  the  courts.^    It  was  held  by  Mr. 
Justice  McLean  at  circuit  in  a  case  of  great  importance  that  an  associa- 
tion authorized  by  a  general  law  providing  the  mode  in  which  associa- 
tions shall  be  organized,  conferring  upon  them  the  ordinary  powers  of 
corporations,  and  expressly  providing  that  such  an  association,  when 
formed,  shall ''  constitute  a  body  corporate  and  politic  in  fact  and  in 
oame,*'  is  a  corporation  ]^  and  such  is  now  the  universally  accepted  rule. 

1  1  Kyd  on  Corp.  70.  Mass.  581 ;  f .  e.  9ub  nom.    Liverpool 

9  Bronaon,  J.,  in  People  v.  Asses-  Ins.  Co.  o.  Massachusetts,  10  Wall. 

SOTS  of  Watertown,  1  Hill  (N.  Y.),  (U.  8.)  566  post;  §  6. 

630.  '  Falconer  o.  Campbell,  2  McLean 

*  Thomas  v.  Dakin,  83  Wend.   (N.  (U.  S.),  195;  f.  e.  lOMyer  Fed.  Dec.,  § 
T.)  108.  8.    In  a  proceeding  by  maruUimns  to 

*  Oliver  V,  LiTerpool,  &c.,  Co.,  100  restore  a  person  to  the  place  of  aldierw 
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§  3*  A  Collection  of  Incidents  which  make  a  Corporation. — 

An  English  joitU^stock  company  possessing  the  following  characteristics 
was  held  to  create  a  corporation,  in  the  sense  in  which  the  word  is  used 
in  America,  and  so  as  to  be  a  subject  of  taxation  nnder  a  statute  of  one 
of  the  American  States,  in  which  it  maintained  an  office  and  carried  on 
its  business:  '^  1.  It  has  a  distinctiye  and  artificial  name^  by  whicfai  it 
can  make  contracts.     2.  It  has  a  statutory  provision,  by  which  it  can 
sue  and  be  sued  in  the  name  of  one  of  its  officers  as  the  representative 
of  the  whole  body,  which  is  bound  by  the  judgment  rendered  in  sncb 
suit.     3.  It  has  a  provision  for  perpetual  euccession  by  the  transfer  and 
transmission  of  the  shares  of  its  capital  stock,  whereby  new  members  are 
introduced  in  place  of  those  who  shall  die  or  sell  out.    4.  Its  existence 
as  an  entity,  apart  from  the  shareholders,  is  recognized  by  the  act  of 
Parliament  which  enables  it  to  sue  its  shareholders  and  he  sued  by  them. ' ' 
*'  It  is  believed,"  said  Mr.  Justice  Miller,  ''  that,  in  all  the  States,  the 
articles  of  association  of  this  company  would,  if  adopted  with  the  usual 
formalities,  constitute  it  a  corporation  under  the  general  laws,  or  it 
would  become  so  by  such  legislative  ratification  as  is  given  by  the  acts 
of  Parliament  we  have  mentioned."  ^ 

§  4.  Xone  the  less  a  Corporation  because  Members  Hiiable 
for  its  Debts.  —  "To  this  view,"  continued  Mr.  Justice  Miller,  "  it 
is  objected  that  the  association  is  nothing  but  a  partnership,  because  its 
members  are  liable  individually  for  the  debts  of  the  company.  But, 
however  the  law  on  this  subject  may  be  held  in  England,  it  is  quite  cer- 
tain that  the  principle  of  personal  liability  of  the  shareholders  attaches 
to  a  very  large  proportion  of  the  corporations  of  this  country,  and  it  is 
a  principle  which  has  warm  advocates  for  its  universal  application  when 
the  organization  is  for  pecuniary  gain."  ^ 

§  5.  Xor  because  it  cannot  Sue  nor  be  Sued  in  its  Corporate 
Name.  —  ^^So  also,"  continued  Mr.  Justice  Miller,  'Mt  is  said  that 


man  of  the  City  of  London,  Serjeant 
Pemberton  in  argnmeat  gave  this  defi- 
nition of  a  corporation :  '<  That  a  cor- 
poration is  an  artificial  body  composed 
of  divers  constituent  members  ad  in- 
star  corporis  humani,  and  that  the  liga- 
ments of  this  artificial  body  politic 
or  artificial  body  are  the  franchises 
and  liberties  thereof,  which  bind  and 
imlte  aU  its  members  together,  and 
the  whole  frame  and  essence  of  the 
corporation     consist    therein;     and 
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when  a  quo  toarranto  is  brought 
against  a  corporation  the  writ  calls  it 
a  franchise,  which  is  very  properly.** 
Sir  James  Smith's  Case,  Carth.  217; 
s,  c.  Skin.  293, 810;  4  Mod.  62;  1  Show., 
268,  274. 

1  Liverpool  Ins.  Co.  v.  Massachu- 
setts, 10  WaU.  (O.  S.)  666,  a.  c.  10 
Myer  Fed.  Dec,  §  17. 

>  Liverpool  Ins.  Co.  v.  Mass.,  10 
WaU.  (U.  S.)  666;  s.c.  10  Myer  Fed. 
Dec,  §  18. 
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tlie  fact  that  there  is  no  provision,  either  in  the  deed  of  settlement  or 
the  act  of  Parliament,  for  the  company  suing  or  being  sued  in  its  ar- 
tificial name,  forbids  the  corporate  idea.  But  we  see  no  real  distinc- 
tion in  this  respect  between  an  act  of  Parliament  which  authorized  suits 
in  the  name  of  the  Iiiverpool  &  London  Fire  and  Life  Insurance  Com- 
puy,  and  tiiat  which  authorized  suit  against  that  company  in  the  name 
of  Ui  principal  officer.  If  it  can  contract  in  the  artificial  name  and 
sae  and  be  sued  in  the  name  of  its  officers  on  those  contracts,  it  is  in 
effect  the  same ;  for  process  would  have  to  be  served  on  some  such 
officer,  even  if  the  suit  were  in  the  artificial  name."  ^ 

S  6.  Nor  because  Acts  of  Parliament  Declare  that  it  shall  not 
be  a  Corporation.  —  Nor  is  an  English  joint  stock  company,  doing 
business  in  America,  to  be  regarded  as  an  unincorporated  association 
iriUiin  the  meaning  of  our  laws,  from  the  mere  fact  that  the  acts  of  Par- 
liament under  which  it  is  organized  expressly  declare  that  they  shall 
not  be  held  to  constitute  the  body  a  corporation.  *•*'  Whatever  may  be 
the  effect  of  such  a  declaration  in  the  courts  of  that  country,  it  cannot 
alter  the  essential  nature  of  a  corporation,  or  prevent  the  courts  of  an- 
other jurisdiction  from  inquiring  into  its  true  character,  whenever  that 
may  come  in  issue.  It  appears  to  have  been  the  policy  of  the  English 
law  to  attach  certain  consequences  to  incorporated  bodies,  which  ren- 
dered it  desirable  that  such  associations  as  these  should  not  become 
technical  corporations.  Among  these,  it  would  seem  from  the  provis- 
ions of  these  acts,  is  the  exemption  from  individual  liability  of  the 
shareholder  for  the  contracts  of  the  corporation.  Such  local  policy  can 
have  no  place  here  in  determining  whether  an  association,  whose  powers 
sre  ascertained  and  its  privileges  conferred  by  law,  is  an  incorporated 
body.  The  question  before  us  is,  whether  an  association,  such  as  the 
one  we  are  considering,  in  attempting  to  carry  on  its  business  in  a  man- 
ner which  requires  corporate  powers  under  legislative  sanction,  can 
claim,  in  a  jurisdiction  foreign  to  the  one  which  gave  those  powers,  that 
it  is  only  a  partnership  of  individuals.  We  have  no  hesitation  in  hold- 
ing that,  as  the  law  of  corporations  is  understood  in  this  country,  the 
aasociation  is  a  corporation,  and  that  the  law  of  Massachusetts,  which 
only  permits  it  to  exercise  its  corporate  function  In  that  State  on  the 
condition  of  payment  of  a  specific  tax,  is  no  violation  of  the  Federal 
constitution,  or  of  any  treaty  protected  by  said  constitution."  ' 

^  Liverpool  Ins.  Co.  v,  Mass.,  10  10  Myer  Fed.  Dec,  §  19.  Mr.  Justice 
Wan.  (U.  B.)  566,  676;  s,  c.  10  Myer  Bradley  agreed  with  the  general  re- 
Fed.  Dec.,  {  19.  suit  reached,  but  held  that  the  com- 

'  Liverpool  Ins.  Co.  v,  Massachn-  pany  was  a  special  partnership,  and 
Mtt8,  lOWall.    (U.  8.)  566,  576;      e.      coold  not  maintain  an  action  or  ba 
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§  7.  A  Collection  of  Natural  PersoiiB. —  «« GorporationSy*' 
said  Lumpkin,  J.,  ^*  are  bat  adsociations  of  individaals."^     To 
joint-stock  companies  these  individuals  are   called  the  stock* 
holders;'  in  municipal  corporations  they  pass  under  the  various 
names  of  citizens,  burgesses,  freemen,  etc. ;  and  in  private  cor-- 
porations  formed  for  social,  religious,  benevolent  or  other  ideal 
purposes  they  are  commonly  called  members.     It  is  not,  how* 
ever,    strictly    necessary    to   the   legal  existence  of  a  stock 
corporation  that  its  shares  should  be  held  by  individuals.     As 
will  be  seen  hereafter,  its  shares  may  be  held  by  partnerships,^ 
by  other  corporations,*  or  even  by  the  State.     About  fifty  years 
ago  several  of  the  States  created  banking  corporations  known  as 
State  banks f  in  which  the  State  was  a  holder  of  all  or  a  portion 
of  the  shares.     The  fact  that  the  State  was  the  sole  stockholder 
in  such  a  bank  did  not  change  the  relation  which  the  bank,  as  a 
corporation,   sustained  to  its  creditors.^    In  such  a  case  the 
State,  by  becoming  a  stockholder  in  a  business  corporation^ 
divests  itself,  pro  hac  vice^  of  its  attributes  of  sovereignty,  and 
places  itself  on  the  same  footing  which  a  private  person,  holding 
shares  of  stock  in  such  a  corporation,  would  occupy  in  respect  of 
its  creditors,  so  far  as  the  question  of  priority  is  concerned.' 


sned  as  a  corporation  In  this  country 
withoat  legislative  aid. 

1  Hlghtower  o.  Thornton,  8  Ga. 
492. 

3  <<Who,  in  law,  constitntes  the 
company,  if  It  be  not  the  stock- 
holders? "  Lowe,  J«,  in  Gelpcke  o. 
Blake,  19  la.  268. 

s  Po8t^  §  1090,  et  seq, 

4  Postf  §  1108.  Where  the  charter 
of  a  bank  provided  that  charitable 
societies  might,  from  time  to  time, 
subscribe  for  stock  of  the  bank  in  ad- 
dition to  its  fixed  capital,  which  stock 
was  not  transferable,  and  might  be 
withdrawn  at  par  on  certain  notice, 
and  the  bank  had  declared  a  dividend 
from  its  surplus  earnings,  —  it  was 
held  that  the  societies  subscribing 
were  shareholders,  with  all  the  right  of 
individual  shareholders,  and  entitled 
to  receive  their  proportion  of  the  divi- 
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dend,  although  the  fund  from  which  it 
was  declared  was  earned  in  great  part 
before  they  became  stockholders. 
Phelps  0.  Farmers'  &c.  Bank,  26  Conn. 
269. 

^  State  V.  Bank  of  the  State,  I  S.  C. 
68.  In  this  case  it  was  held  that 
although  the  capital  of  a  bank  is  fur- 
nished by  the  State  under  the  laws  of 
which  it  was  incorporated,  and  the 
profits  thereof  inure  to  the  benefit  of 
that  State,  and  the  faith  of  that  State 
is  pledged  to  its  support,  yet  such 
bank  is  a  distioct  corporation,  having 
the  ordinary  powers  and  rights,  and 
subject  to  the  ordinary  obligations  of 
banking  corporations,  with  liability 
to  suits  by  creditors,  and  holding  its 
properly  subject  to  the  claims  of  these 
in  preference  to  the  claims  of  the 
State  as  the  only  stockholder. 

A  United  States  v.  Planters'  Bank, 


GOBPOKATiONS  SOLE.     [1  Thomp.  Corp.  §  8. 

{  8*  CorporattoiiB  Sole.  ^  The  conception  of  a  corporation  com* 
posed  of  a  single  person  seems  to  be  passing  out  of  the  American  law. 
The  iisiial  illnstration  of  a  corporation  sole,  such  as  a  bishop  of  the 
ehnreh  of  England,  conveys  to  the  mind  the  idea  of  an  ojfficial  or  trustee 
vjio  possesses  certain  powers  which  he  transmits  to  his  successor  in 
office  or  trust.  A  minister  seized  of  parsonage  lands  in  right  of  the 
puiah  has  been  r^arded  as  a  corporation  sole,  for  the  purpose  of  hold- 
ing such  lands,  so  that  his  title  passes  to  his  successors  in  the  office.^ 
It  has  been  said  that  a  superyisor  of  a  town  is,  svb  modo^  a  sole  corpora- 
tioD.^  In  England  this  character  has  been  ascribed  to  the  king,  ^^  to 
{»«Tent,  in  general,  the  possibility  of  an  interregnumy  or  vacancy  of  the 
throne,  and  to  preserve  the  possession  of  the  crown  entire."  ^  On  a 
smuiar  conception  this  quality  has  been  ascribed  to  the  governor  of 
a  State.^  But  it  is  not  perceived  why  the  same  quality  might  not, 
upon  equal  grounds,  be  ascribed  to  any  public  official.  Even  where 
the  corporstiou  is  composed  of  more  than  one  person,  the  legislature 
have  power  to  permit  one  person  or  his  successor  to  exercise  all  the 
cwporate  powers,  and  to  make  his  acts,  when  acting  upon  the  subject- 
matter  of  the  corporation,  and  within  its  sphere  of  action  and  grant  of 
powers,  the  acts  of  the  corporation.^  It  has  been  held  that  the  grant  of 
corporate  powers  to  a  person  named,  ^^  and  his  associates j**  virtually 
confers  upon  him  alone  the  powers  so  granted,  and  does  not  make  it 
necessary  that  he  should  take  any  associates.®  A  peculiar  quality  of 
corporation  sole  at  common  law  was  that  it  had  perpetual  succession,  so 


5  Vheat.  (U.  8.)  907.    Compare  Cur- 
II&  V.  Arkazisas,  15  How.  (U.  S.)  304. 

1  Braoswick  9.  Danning,  7  Mass. 
447;  Weston  v.  Hunt,  2  Mass.  501. 
A  Roman  Catholic  archbishop  has 
been  held  in  respect  of  land  held  by 
him  for  the  church,  a  corporation  sole, 
and  hence  not  liable  to  be  proceeded 
igainst  personally  for  street  improve- 
nents.  Soman  Catholic  Archbishop 
ff.  Shipman,  79  Cal.  2S8. 

*  Jansen  «.  Ostrander,  1  Cow.  (N. 
T )  670,  684.  Bat  an  officer  or  agent 
of  a  corporation,  appointed  by  its 
^>oard  of  directors  or  tmstees,  does 
not  possess  the  faculties  of  a  corpora- 
tion sole.  The  treasurer  of  the  trust- 
ees of  Davidson  College  is  not  a  cor- 
poration sole.  Hence,  a  salt  on  a 
bond  payable  to  him  as  snch,  and  his 
flvccessors,  cannot  be  brought  in  the 


name  of  a  successor.    McDowell  v. 
Hemphill,  1  Wiast.  (N.  C.)  96. 
s  1   Black.    Com.  470. 

*  Governor  v.  Allen,  S  Hamph. 
(Tenn.)  176,  per  Turley,  J.  See  also 
Polk  V.  Plammer,  2  Humph.  (Tenn.) 
500. 

'^  Penobscot  Boom  Corp.  v.  Lam. 
son,  16  Me.  224. 

*  Day  V.  Stetson,  8  Me.  865;  Pen- 
obscot Boom  Corp.  v,  Lamson,  16  Me. 
224.  The  rule  is  of  course  the  same 
where  the  corporate  powers  are 
granted  to  several  persons  named  in 
the  grant  and  *^  to  their  associates  and 
assigns;"  here  the  persons  named 
may  exercise  the  corporate  powers 
without  taking  to  themselves  associ- 
ates. Hughes  V,  Parker.  20  N.  H.  58. 
See  post,  §  48. 


1  Tbomp.  Corp.  §  10.]      nature  and  kinds  of  coRPoaArxoi^s  • 

t4>  speak,  as  to  real  property j  but  not  as  to  personal  property^  —  tli&t  is 
to  say,  real  property  would  descend  to  the  successor  in  corporate  xi^lit 
of  the  person  who  constituted  the  sole  corporation,  but  personal  property 
would  pass  to  his  next  of  kin  by  the  ordinary  law  of  distribution.  Bl&ck- 
stone  gives  the  inconclusive  reason  for  this  anomaly  that,  as  movable 
property  is  liable  to  be  lost  or  embezzled,  a  rule  that  would  keep  it  in 
the  line  of  corporate  succession  would  raise  endless  disputes  between 
the  corporate  successor  and  the  executor.^ 

§  0«  Ordinary  Powers  of  a  Corporation.  —  *<  The  ordinary 
powers  of  a  corporation  are:  1.  Perpetual  succession.  3.  To 
sue  and  be  sued,  and  to  receive  and  grant,  by  their  corporate 
name.  3.  To  purchase  and  hold  lands  and  chattels.  4.  To 
have  a  common  seal.  And,  5.  To  make  by-laws.  Some  of 
these  powers  are  incident  to  a  corporation,  but  they  are  all,  gen- 
erally, expressly  given  by  statute  in  this  country."  ^ 

§  10.  Immortality  —  <<Perpetaal  Succession."  —  It  is  fre- 
quently said  that  one  of  the  attributes  of  a  corporation  aggregate 
is  immortality.'  Most  of  the  charters  of  private  corporations 
provide  in  terms  that  they  shall  have  <'  perpetual  succession," 
and  general  statutes  governing  the  organization  of  corporations 
frequently  contain  the  same  provision.  This  means,  in  a  general 
sense,  that  the  corporation  is  endowed  with  the  faculty  of  exist- 
ing forever,  unless  the  same,  or  another  statute,  or  the  constitu- 
tion has  fixed  a  limit  to  the  term  of  its  existence.  In  other 
words,  the  term  ^*  perpetual  succession"  is  understood  to  mean 
indefiniteness  of  duration.^    Another  court  has  reasoned  that  the 


1  2  Bla.  Com.  433.  Where  a  stat- 
ute incorporated  three  persons  named, 
their  <uioeUUe9  and  suocesBors^  by  the 
name  of  *'  the  president,  directors  and 
company  of  the  Lechmere  Bank,*'  — 
it  was  held  that,  by  the  word  *'  asso- 
ciates,''  the  legislature  prima  fads  in* 
tended  those  who  were  associated  with 
the  three  persons  named  as  petitioners 
for  the  bank,  praying  that  they  might 
be  so  Incorporated,  and  that  upon  the 
evidence  In  the  case,  conld  not  have 
intended  to  inclnde  other  persons  who 
did  not  sign  the  petition  for  the  bank, 
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but  who  merely  subscribed  for  stock 
in  the  same,  in  sundry  books  pre- 
pared and  circulated  at  the  meeting 
when  the  enterprise  originated,  and 
where  the  petition  to  the  legislature 
was  drawn  up  and  signed.  Lechmere 
Bank  v.  Boynton,  11.  Cush.  (Mass.) 
869. 

>  Ifr.  Justice  McLean,  in  Falconer 
9.CampbeU,  3  McLean  (U.  S.),  195, 
198;  s.  e.  10  Myer  Fed.  Dec,  §  8. 

'  FuUer  V.  Academic  School,  6 
Conn.  532,  54S. 

*  FalrchUd  9.  Masonic  HaU  Asao- 


IN  WHAT   SENSE  A   «*  FEBSON."       [1  Thomp.  Copp.  §  11. 

words  do  not  refer  to  length  of  time,  but  rather  convey  the  idea 
of  regularity  or  unbroken  continuity  of  existence.^ 

§  11.  In  what  Sense  a  <*  Person/'  —  For  many  —  perhaps 
most  purposes,  a  corporation  is  in  law  an  ideal  person.  It  is 
regarded  as  a  unit  for  most  purposes  of  legal  procedure.  It 
makes  and  takes  contracts  by  its  corporate  name,  and  in  that 
name  it  sues  and  is  sued.  The  word  *^ person"  in  a  statute 
may  be  construed  to  refer  to  a  corporation,  as  well  as  to  a 
natural  person.^  Accordingly,  a  corporation  has  been  held  to 
be  embraced  within  the  words  of  the  statute  of  Anne,  re-enacted 
in  the  various  American  States,  which  provides  that  **  all  notes 
in  writing  made  and  signed  by  any  person,  whereby  he  shall 
promise  to  pay  to  another  person,  or  his  order,"  etc.,  *^  shall  be 
negotiable,"  etc.  Here  the  word  **  person"  includes  a  corpo- 
ration, and  accordingly  a  note  made  payable  to  a  corporation  is, 
bj  force  of  this  statute,  negotiable.^ 


dation,  71  Mo.  526;  State  v.  Stormont, 
34  Kan.  686. 

'  Scanlan  v,  Crawshaw,  5  Mo.  App. 
337.  While  this  conception  of  the 
meaning  of  the  term  perpetual  sue- 
cesalon  seems  to  be  sound,  the  decis- 
ion was  unsound.  By  a  general  law 
of  the  State  of  Missouri  it  was  provided 
tbat  corporations,  whose  charters  did 
not  otherwise  provide,  should  expire 
upon  the  limitation  of  twenty  years. 
Ifaoy  corporations  in  that  State  were 
created  by  special  charters,  and  the 
only  duration  prescribed  therein  was 
foand  in  the  words  ''perpetual  suc- 
cession." It  was  held,  on  the  reason- 
ing stated  in  the  text,  that,  where  a 
corporation  was  created  at  a  time 
when  this  general  law  was  in  force, 
baring  no  other  period  of  limitation 
prescribed  than  such  as  was  found  in 
the  words  **  perpetual  succession  "  in 
its  charter,  It  expired  by  limitation  in 
twenty  years.  Scanlan  v.  Crawshaw,  6 
Mo.  App.  887.  This  decision,  which 
had  the  effect  of  aboUshing  many  of 
the  alleged  business  corporations  of 
the  State,  was  f  oUowed  by  the  same 


court  in  Fairchild  v.  Hunt,  6  Mo.  App. 
588,  but  the  point  was  overruled  by 
the  Supreme  Court  in  same  case  on 
appeal,  sub  nom,  Fairchild  v.  Mechan- 
ics' Hall  Association,  71  Mo.  526.  In 
Erutz  V,  Faola  Town  Company,  20 
Kan.  897,  the  same  view  was  taken  as 
that  talEen  in  the  Missouri  Court  of 
Appeals,  —  that.  In  the  absence  of  a 
special  period  of  limitation  in  the 
charter,  the  period  of  the  general  law 
governs.  See  post,  Ch.  158.  Under 
Texas  act  of  1874,  relating  to  corpo- 
rations, as  under  the  act  of  1871,  a 
corporation  is  entitled  to  succession 
by  its  corporate  name  for  twenty 
years  where  its  charter  does  not  limit 
the  time.  Steadman  v.  Merchants* 
and  Planters'  Bank,  69  Tex.  50. 

*  People  V,  Utica  Insurance  Co., 
15  Johns.  (N.  Y.)  858; «.  c.  8  Am.  Dec. 
248;  Cary  v.  Marston,  56  Barb.  (N.  Y.) 
29;  U.  S.  Tel.  Co,  v.  Western  Union 
Tel.  Co.,  Id,  58.  Compare  Ahem  v. 
National  Steamship  Co.,  11  Abb.  Pr. 
(N.  s.)  fN.  Y.)  856. 

*  State  of  Indiana  v.  Woram,  6 
Hill  (N.  Y.),  88 ;  «.  c.40  Am.  Dec.  878. 
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IThomp.  Corp.  §  13.]      natube  and  kinds  of  ooBPoa^xioira. 

§  12.  In  wbat  Sense  a  <<  Citizen/' — A  corporation  is   a.  citi- 
zen within  the   meaning  of  the  act  of  Congress,^  which    allow^s 
a  citizen  of  one  State  to  bring  an  action  against  a  citizen  of  an- 
other State,  in  a  circuit  coart  of  the  United  States.     For  the 
purposes  of  Federal  jurisdiction  a  foreign  corporation  is  a  citizen 
of  the  State  by  which  it  is  created  and  within  which  it  does  busi- 
ness.^   When  sued  in  a  State  court  it  may,  therefore,  as  a  citi- 
zen of  the  State  of  its  creation,  remove  the  cause  to  the  Circuit 
Court  of  the  United  States,  in  like  manner  as  a  non-resident  citi- 
zen might. ^    But  it  is  a  settled  principle  of  constitutional  \a,w 
that  it  is  not  a  citizen,  within  the  meaning  of  that  clause  of  the 
constitution  of  the  United  States*  which  declares  that  **  the  citi- 
zens of  each  State  shall  be  entitled  to  all  privileges  and  immunities 
of  citizen  in  the  several  States."  ^ 

§  18.  Distinction  between  a  Corporation  and  a  Partner- 
sliip.  —  A  corporation  differs  from  a  general  partnership  in  the 
following  particulars:  1.  Its  members  may,  in  general,  with- 
out restraint,  by  transferring  their  shares,  introduce  other  per- 
sons in  their  stead ;  ^  but  the  members  of  a  general  partnership 
contribute  to  the  common  enterprise,  not  only  their  respective 
shares  of  the  partnership  capital,  but  also  their  personal  skill  and 
individual  credit,  and  cannot,  hence,  retire  from  the  partnership, 


The  statute  of  New  York  under  this 
head,  out  of  abundant  caution,  con- 
tains the  provision  that  the  word 
person,  as  therein  used,  <'  shall  be 
construed  to  extend  to  every  corpora- 
tion capable  by  law  of  making  con- 
tracts." 1  R.  S.  N.  Y.  768.  So  a 
corporation  is  a  '<  person  "  within  the 
meaning  of  the  miU  dam  act  of  Wis- 
consin. Fisher  v,  Horicom  &c.  Co., 
10  Wis.  861. 

1  Judiciary  Act  of  1789,  §  11 ;  Rev. 
Stat.  U.  S.,  §  629. 

>  Minot  v.  Philadelphia  &c.  R.  Co., 
2  Abb.  (U.  S.)  323;  Hatch  «.  Chi- 
cago &C.  R.  Co.,  6  Blatchf.  (U.  S.) 
105;  Stevens  v,  Fhoanix  Ins.  Co.,  41 
N.  Y.  149. 

*  Hobbs  V,  Manhattan  Ins.  Co.,  66 
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Me.  417.  In  this  last  case  the  quallfl- 
cation  is  added,  if  there  is  nothing  in 
the  legislation  of  the  State  to  prevent 
it.  To  the  same  effect  is  Morton  v. 
Mutual  Life  Ins.  Co.,  106  Mass.  146; 
«.  c.  7  Am.  Rep.  605;  Enorr  o.  Home 
Ins.  Co.,  26  Wis.  143;  s.  c.  3  Am. 
Rep.  26.  But  this  qualification  is  un- 
derstood to  be  not  the  law.  Fost^ 
Ch.  178,  Art.  IH. 

4  Const.  U.  S.,  Art.  4,  §  2. 

«  People  V.  Imlay,  20  Barb.  (N.  Y.) 
68;  Wheedenv.  R.  Co.,  2  Phil.  (Pa.) 
28;  Ducat  v.  Chicago,  48  111.  172; 
Tatem  v,  Wright,  23  N.  J.  L.  429. 

^  Chouteau  Spring  Co.  o.  Harris,  20 
Mo.  382;  Moore  9.  Bank  of  Com- 
merce, 62  Mo.  377;  post^  §  2300. 


OOSFOBATION8 — JOINT-STOCK  COMPANIES.    [1  Tbomp.  Corp.  §  14. 


d  introdace  other  persons  in  their  stead,  without  the  consent 
of  their  copartners.  2.  The  members  of  a  general  partnership 
are,  by  virtue  of  their  atattis  as  such,  agents  of  the  partnership 
firm,  and  of  each  other,  in  all  matters  within  the  scope  of  the 
pwtoership  bosiness.^  Not  so  the  members  of  a  corporation. 
They  can  only  act  about  the  business  of  the  corporation  in  their 
aggr^te  capacity,  through  the  agency  of  a  committee,  com- 
naonly  called  a  board  of  directors  or  a  board  of  trustees,  whom 
they  have  chosen  to  represent  them,  and  through  such  other 
ofEcers  as  this  committee  may  appoint.^  3.  The  members  of  a 
general  partnership  are  jointly  and  severally  liable  to  pay,  out 
of  tiieir  private  estates,  all  the  debts  of  the  partnership  firm.^ 
But  in  the  United  States  the  members  of  a  corporation  are  not, 
in  general,  liable  to  pay  any  of  the  corporate  debts,^  unless  (1) 
they  have  received  or  withheld  some  of  the  assets  of  the  corpora- 
tion, or  (2)  unless  they  are  otherwise  made  liable  by  the  terms 
of  tiie  charter  of  the  corporation  or  by  statute. 

{  14.  Differences  between  Corporations  and  Joint-stock 
Conpanies*  —  An  English  joint-stock  company  resembles  a  cor- 
poration, in  respect  of  the  fact  that,  by  reason  of  the  number  of 
its  members,  it  acts  by  a  board  of  directors  or  trustees,*^  and  sues 


1  This,  however,  is  not  a  necessary 
Inddent  of  a  partnership ;  I  am  merely 
describing  the  more  common  inci- 
dents. See  GaUway  o.  Matthew,  10 
East,  264. 

'  Dayton,  etc,  B.  Co.  v.  Hatch,  1 
Disney  (Ohio),  S4;  Dana  v.  Bank  of 
United  States,  5  Watts  &  S.  (Pa.)  247; 
Cooro  9.  Port  Heniy  Iron  Ck>.,  12  Barb. 
(X.  Y.)  27. 

s  Past,  §  2926. 

*  Port,  52926. 

i  Barnes  v.  Fennell,  2  H.  L.  520. 
"We  are  told,"  said  Lord  Campbell 
in  this  case,  ^'tliat  a  joint-stock  com« 
ptny  (at  least  if  not  incorporated,  and 
only  empowered  by  a  public  act  of 
Puiiament,  as  this  is,  to  sue  and  be 
saed  by  its  oiScers) ,  is  in  the  same 
sitoation  as  any  mercantile  partner- 
ship consisting  of  two  or  three  indi- 


Yidnals  carrying  on  business  jointly 
under  an  ordinary  deed  of  partnership 
or  by  a  parol  agreement  among  them- 
selves of  which  the  world  is  ignorant, 
in  which  case  what  is  said  or  done  by 
any  one  partner  respecting  the  partner- 
ship business  affects  ail  the  partners, 
although  in  violation  of  their  agree- 
ment inter  se.  But  why  is  this  so? 
Because,  carrying  on  business  jointly 
under  a  common  firm,  they  hold  out 
to  the  world  that  each  of  them  has 
authority  to  manage  the  partnership 
concerns.  Therefore  all  are  bound  by 
what  each  does  in  conducting  the 
partnership  business.  All  the  mem- 
bers of  the  firm  are  liable  to  the  bona 
fide  holder  of  a  bill  of  exchange,  drawn, 
accepted,  or  indorsed  by  any  one  of 
them.  But  supposing  that,  A.,  B., 
and  C.  entering  into  partnership,  it  is 
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1  Thomp.  Corp.  §  14.]      katurb  and  kinds  of  corporatioi^^s  . 


and  is  sued  as  one  person,  or  in  the  name  of  an  ofiScer;  ^  but,  in 
respect  of  the  liability  of  its  members  for  its  debts,  a  corpoz-a- 
tion,  in  general,  differs  from  a  joint-stock  company  as  it  difiers 
from  a  partnership :  the  members  of  a  joint-stock  company  are  , 
in  general,  liable  as  partners.^    A  corporation  and  an  English 


expressly  stipulated  that  A.  shall  not 
draWy  accept,  or  indorse  bills  in  the 
partnership  name,  and  this  stipulation 
is  known  to  X.,  he  would  have  no 
remedy  against  B.  and  C.  on  a  bill  of 
exchange  which  he  had  induced  A.  to 
draw,  accept,  or  indorse.  Therefore, 
on  the  principle  which  regulates  the 
liability  of  common  parties,  a  distinc- 
tion must  be  made  between  a  member 
of  a  common  mercantile  partnership 
and  a  shareholder  in  a  joint-stock 
company.  No  one  will  contend  that  a 
joint-stock  company  would  be  liable 
on  a  bill  of  exchange,  drawn,  accepted, 
or  indorsed  by  any  one  shareholder. 
Why?  Because  it  is  known  that  the 
power  of  carrying  on  the  business  of 
the  company,  and  of  drawing,  accept- 
ing, and  indorsing  bills  of  exchange,  is 
vested  exclusively  In  the  directors. 
This  shows  that,  although  a  joint- 
stock  company  is  a  partnership,  it  Is 
a  partnership  of  different  description, 
and  attended  with  different  incidents 
and  liabilities,  from  a  partnership 
constituted  between  a  few  individuals 
who  carry  on  business  jointly,  with 
equal  powers  and  without  transfera- 
ble shares.  All  who  have  dealings 
with  a  joint-stock  company  know  that 
the  authority  to  manage  the  business 
is  conferred  upon  the  directors,  and 
that  a  shareholder,  as  such,  has  no 
power  to  contract  for  the  company. 
For  this  purpose,  it  is  wholly  imma- 
terial whether  the  company  is  incorpo- 
rated or  unincorporated."  See  also 
the  observation  of  Earl,  J.,  in  Bray  v. 
FarweU,  81  N.  Y.  600.608. 

1  Wordsworth  on  Joint- stock  Co. 
66;  Oliver  r.  Liverpool,  etc.,  Co.,  100 
Mass.  589;  Wormwell  v.  Hailstone,  6 
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Bing.  668;   Harrison   v.  Timmins,    A 
Mee.  &  W.   610;    Cape's  Executors' 
Case,  2  De  G.  M.  ft  G.  673;  Bartlett  v. 
Pentland,  1  Bam.  &  Adol.  704;  Taft  v. 
Ward,  106  Mass.  518. 

*  Ang.  &  Ames  on   Corp.,  §  591; 
Morton,  J.,  in  Hoadiey  v.  County  Com- 
missioners, 105  Mass.  526;  Williams 
9.  Bank  of  Michigan,    7  Wend.  (N. 
Y.)   542;   Townsend   v.  Goewey,    19 
Wend.    (N.    Y.)    424;    Whitman    ». 
Porter,  107  Mass.  622;  Oliver  v.  Liver- 
pool ftc.  Co.,   100  Mass.  539;    Dow 
V.  Say  ward,  12  N.  H.  271;    Taft  v. 
Ward,    106    Mass.    518;    Tappan    o. 
Bailey,   4  Mete.  (Mass.)  529;  Tyrell 
V.  Washburn,  6  Allen  (Mass.),  472; 
Bodwell  V,  Eastman,  106  Mass.  525; 
Frost  V.  Walker,  60  Me.  468.     The 
contrary  was  held  by  Chancellor  Kent 
in  Livingston  v.  Lynch,  4  Johns.  Ch. 
(N.  Y.)  578,  692.    «  Joint-stock  com- 
panies," says  Sir  Nathaniel  Lindley, 
in  his  work  on  Partuership,  <'  are  not 
pure  partnerships,  for  their  members 
are  recognized  as  an  aggregate  body ; 
nor  are  they  pure  corporations,  for 
their  members  are  more  or  less  liable 
to  contribute  to  the  debts  of   the  col- 
lective  whole.     Incorporate  compa- 
nies are  Intermediate   between  cor- 
porations known  to  the  common  law 
and  ordinary  partnerships,  and  par- 
take of  the  nature  of  both.*'    1  Lindley 
on  Part.  (1st.  ed  )  6.    The  liability  or 
non-liability  of  members  constitutes 
the  most  frequent  test  by  which  to 
determine  whether  a  particular  com- 
pany is  a  corporation  or  a  joint-stock 
company.    Thus,  various  acts  of  Par- 
liament conferred  upon  an  insurance 
company  most  of  the  incidents  of  a 
corporation,  but  declared  that  such 
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jointHstock  company  likewise  resemble  each  other  in  respect  of 
the  tranaferability  of  their  shares,  and  the  incident  of  ^*  pei*pet- 
ual  snccession  "  of  their  members.^  In  the  United  States,  how- 
every  an  unincorporated  joint-stock  company,  although  it  may 
possess  a  capital  stock,  divided  into  shares  and  transferable  at  the 
will  of  the  holders,  do  business  under  a  name  indicating  that  it 
is  a  corporation,  act  through  a  common  agency,  and  not  by  its 
individual  members,'  and  hold  its  property  in  the  name  of  a 


should  not  be  deemed  to  be 
thereby  made  a  corporation.    It  was 
thought  by  an  American  court  that  the 
object  of  this  reservation  yr&B  to  pre- 
serre  the  indlyldual  liability  of  mem- 
bexs.    OUTer  v.  Liverpool   &c.  Co., 
100  Mass.  MS,    So,  acts  of  FarUament 
which  provided^  in  substance,  that  a 
prtrafte  company  might  be  sued  in  the 
oaioe  of  the  managing,  director  as  a 
nomiiial  party,  for  and  on  behalf  of 
the  company,  that  execution  so  ob- 
tained should  be  levied  upon  the  sur- 
plus fund  and  other  property  of  the 
corporation,-  and  that  the  managing 
directors  should  not  be  personally  re- 
sponsible in  respect  of  contracts  made 
by  tbem  in  behalf  of  the  company, 
were  held  to  create  a  guofi-corpora- 
tioo,  and  the  court  had  no  power  to 
order  an  execution  against  a  director 
against  whom  a  judgment  had  been  thus 
recovered.     Harrison  v.  Timmins,  4 
Mee.  &  W.  610.    **  It  is  quite  clear," 
said  Lord  St.  Leonards,  '<  that  the 
law  knows  no  difference  between  a 
common  partnership  of  two  people 
and  a  partnership  of  one   hundred. 
This  company  is  not  an  ordinary  part- 
nersbip,  bnt  one  formed   under  the 
act  of  7  Geo.  IV.  c  46,  by  virtue  of 
whichf  though  the  public  ofBcer  only 
can  be  sued,  yet  aU  the  members  at 
the  time  when  the  judgment  is  ob- 
tained  may  In  the    result  be  made 
liable.    There  is,   therefore,  a  great 
difBennce  between  a  company  such  as 
this  taking  the  benefit  of  Ihe  Winding- 
op  Act,  and  the  case  of  a  common 


partnership  so  doing.  This  does  not, 
however,  exclude  from  consideration 
the  provisions  of  the  deed  of  partner- 
ship." Cape's  Executors'  Case,  2  De 
G.  M.  &  G.  578.  A  joint-stock  com- 
pany is  not  such  a  corporation  as  to 
entitle  one  of  its  officers  to  refuse  to 
produce  documents  in  his  custody  when 
required  by  subpoena.  Woods  v.  De 
Figanlere,  1  Bobt.  (N.  Y.)  669. 

^  Bumes  v.  Pennell,  2  H.  L.  520. 

^  Tappan  v,  Bailey,  4  Mete.  (Mass.) 
529.  But  see  The  People  v.  Assessors 
of  Watertown,  where  the  free-banking 
companies  of  New  York  were  held  to 
be  corporations.  In  this  case  Bronson, 
J.,  declared:  '<  Whether  a  corporation 
or  not,  does  not  depend  upon  the  num- 
ber  or  magnitude  of  its  powers  nor 
the  manner  in  which  they  were  con- 
ferred. An  association  under  our 
general  laws,  for  a  village  library  or 
to  tan  hides,  possesses  all  the  essen- 
tial attributes  of  a  corporation  in  as 
great  perfection  as  the  Bank  of  En- 
gland or  the  East  India  Company.  Nor 
Is  it  important  in  what  mode  or  by 
what  particular  agency  this  artificial 
being  transacts  its  business.  It  is 
enough  that  it  has  a  capacity  to  act  in 
some  form  as  a  legal  being."  The 
People  V.  Assessors  of  Watertown,  1 
Hill  (N.  Y.),  622.  See  Hoadley  v. 
County  Commissioners,  105  Mass.  519; 
Tjrrrell  v.  Washburn,  6  Allen  (Mass.), 
466;  Taft  v.  Ward,  106  Mass,  618;  Bal- 
lard V.  Kinney,  10  Cal.  60.  "  Com- 
panies and  societies  which  are  not 
sanctioned  expressly  by  the  leglsla- 
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trustee,— is  deemed  to  be  an  ordinary  partnership  with  respect  of 
its  relations  with  the  public,  such  as  the  manner  in  which  it  m&jr 
sue  and  be  sued,^  its  liability  to  taxation,  and  the  liability  of  its 
members  to  its  creditors.    Non-liability  of  members  to  creditors 
will  not,  of  itself,  however,  determine  whether  an  association  is 
a  corporation  or  not ;  since,  as  we  shall  see  hereafter,  the  mem-- 
bers  of  some  American  corporations  are  liable,  as  partners,  to 
its  creditors.^    Thus  an  English  joint-stock  company,  possess- 
ing the  general  incidents  of  an  American  corporation  except  the 
non-liability  of  its  members,  and  organized  under  acts  of  Parlia* 
ment  expressly  declaring  that  it  is  not  a  corporation,  will  never- 
theless be  deemed  a  corporation  in  this  country,  for  the  pur- 
poses of  taxation.^    Indeed,  there  seems  to  be  no  substantial 
difference  between  an  American  joint-stock  corporation  and  an 
English  <^ company,"  organized  under  recent  statutes.^ 

§  15.  Distinction  between  a  Corporation  and  a  Gaiid, 
Fraternity  or  Society.  —  Distinctions  have  been  taken  between 
a  corporation  and  a  guild,  fraternity  or  society.  It  has  been 
said  that  a  guild,  a  fraternity  or  a  society  is  not  a  corporation.^ 
The  distinction  was  that  a  corporation  could  only  be  created  by 
the  crown  or  by  Parliament,  but  that  a  guild  was  nothing  more 


tare,  pursuant  to  some  general  or  spe- 
cial law,  are  nothing  more  than  ordinary 
partnerships,  and  the  laws  respect- 
ing them  are  the  same."  Wells  v. 
Gates,  18  Barb.  (N.  Y.)  667,  per  Gierke, 
J.  Compare  Opdyke  v.  Marble,  18 
Abb.  Pr.  (N.Y.)  266;  s.  c.  affirmed.  Id. 
«76;  1  Thomp.  Tr.,  §  747 

1  «« Whatever  name,"  said  Wal- 
worth, C,  "  such  a  company  may  as- 
sume and  use,  in  the  transaction  of 
its  business,  it  is  a  partnership  aid 
not  a  corporate  designation,  and  every 
suit  upon  a  contract  with  the  company 
must  be  brought  in  the  names  of  the 
several  persons  composing  the  firm." 
Williams  v.  Bank  of  Michigan,  7  Wen^. 
(N.  Y.)  642.  Local  statutes  may  ex- 
ist allowing  such  bodies  to  sue  in  the 
name  of  an  officer. 

^  Post,  Ch.  60. 
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*  Oliver  v.  Liverpool  &c.  Co.,  100 
Mass.  681;  affirmed  sub  riom,  Liver- 
pool Ins.  Co.  o.  Massachusetts,  10 
Wall.  666;  an^e,  {  8. 

*  Dr.  Brlce,  in  his  work  on  Ultra 
Vires,  enumerates  these  statutes 
under  the  head  of  <*  Corporations  by 
Act  of  Parliament,"  and  says:  <<The 
above  statutes,  and  especially  the 
Companies  Acts  of  1862  and  1867, 
enable  persons,  by  a  very  simple  and 
speedy  process,  to  unite  themselves 
into,  and  thereby  create,  a  corpora- 
tion, for  almost  any  and  every  purpose 
ot  life,  commercial  or  otherwise." 
Green's  Brice's  Ultra  Vires,  24.  In 
the  United  States,  corporations  are 
now,  for  the  most  part,  organized  un- 
der similar  statutes.    Post,  Ch.  VI. 

^  Year  Book,  49  £dw.  S,  4b;  Bex  v. 
Beardwell,  2  Keb.  68. 
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tlan  a  fraternal  society,  which  might  be  created  by  an  ordinance 
or  a  by-law  of  a  municipal  corporation.  Thus,  it  was  said  by 
Lord  Holt  in  one  case,  with  reference  to  a  by-law  of  the  city  of 
London,  that  ^*  the  city  'might  make  a  guild  or  fraternity  of 
dancing  masters,  though  they  cannot  make  a  corporation/'  ^ 

{  10.  CkMuposed  of  wbat  Body  or  Oonstitaenoy.  —  The  most 
usual  conception  of  a  corporation  aggregate  is  that  it  is  a  coUect- 
iyelKHiy  composed  of  its  largest  constituency.  But  this  is  not 
a  ouVersal  conception.  Sometimes  only  the  board  of  trustees 
or  other  representative  body  is  incorporated.  This  is  frequently 
so  in  the  case  of  religious  societies,  as  will  appear  hereafter.^ 
The  trustees  in  whom  are  vested  the  temporalities  of  the  church 
are  frequently  incorporated,  but  the  body  of  communicants  are 
not.  So,  in  respect  of  municipal  corporations,  the  legal  con- 
ception of  such  a  body  is  believed  to  be  that  it  consists  not  of 
the  a^egate  body  of  inhabitants  within  the  prescribed  territory, 
or  even  of  the  aggregate  body  of  inhabitants  within  such  terri- 
tory who  are  entitled  to  vote  at  municipal  elections ;  but  rather 
that  it  consists  of  the  governing  body,  usually  the  mayor  and 
common  council.' 

§  IT.  Fnrther  of    this  Sabject.  —  The  writer   ventures  the 
opinion  that,  for  the  purposes  of  substantial  right,  though  not 

1  Robinson  9.  Groscot,  Comb.  872.  rated,  especially  a  donation  by  the  city 

Wlietfaer  the  Inns  of  Court  at  West-  of  LouisviUe  sanctioned  by  the  legis- 

oisfiter  HaU   were   corporations   or  latnre.    City   of   Louisyille   v.   Unl- 

inerely  Tolnntary   societies,    In   the  versity  of  LoulsyiUe,  15  B.  Mon.  (Ky.) 

natnre  of  guilds, —  Case  of  Clement's  642. 

loBt  1  Keb.  185.  s  In  an  old  case  this  talk  is  fonnd, 

^  PewC,  §  i4.    The  tnuteea  of  a  col-  where  the  question  concerned  the  legal- 

^,  being   incorporated,    may   sue  ity  of  the  removal  of  a  burgess :  "  They 

bj  their  corporate  title,  without  set-  say  he  was  removed  in  common  council, 

tiBg  ont  their    Individual     names,  which  is  but  a  part  of  the  corpora- 

I^Snod  V.  Hampden  Sidney  College,  tion;  but  that   was   soon  overruled, 

5  Mimf.  (Va.)   324.    The  trustees  of  for  Holt  said,  the  power  is  laid  in  the 

the  nnlTersity  of  Louisville,  as  origi-  mayor  and  burgesses  to  remove,  and 

^7  incorporated,  constituted  in  law  it  cannot  be   worse  for  being   done 

^  psnwk  capable   of   receiving   any  in    common   council.     Northy:    But 

S'uts  of  real  or  personal  property,  the   common   council   is   a   distinct 

^l^ch  might  be  made  to  it  for  the  body.    Holt:  It  may  be  not.''    Rexo. 

V^^fWiw  for  which  it  was  incorpo-  Chalk,  Comb.  896. 
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for  the  conveniences  of  legal  procedure,  the  aggregate  body  of 
shareholders  in   a  joint-stock  company  should  be  deemed    the 
corporation.     This  is  the  yiew  which  the  English  courts  appear 
to  be  now  taking  of  the  registered  joint-stock  companies  of  that 
country,  formed  under  recent  statutes,  which  do  not  differ  in 
substance  from  American  corporations.     Those  courts    have, 
accordingly,   held  that  fraudulent  and  ultra  vii^ea  acts    at  the 
directors  of  a  company,  assented  to  by  the  members  in  general 
meeting,  became  the  acts  of  the  company  itself.     And,  as  we 
shall  see  hereafter,^  the  individual  stockholder  is  for  many  pur- 
poses of  substantial  justice  deemed  to  be,  not  a  stranger  to  the 
corporation,  but  in  privity  with  it.     But,  by  a  fiction  of  law,  re- 
sorted to  chiefly  for  the  convenient  administration  of  justice, 
the  corporation  is  deemed  to  be  one  person,  whilst  the  stock- 
holders —  even  the  whole  of  them  taken  collectively  —  are  other 
persons. 

§  18.  Illustrations  of  this  Distinction. —  A  private  business  cor- 
poration, at  the  annual  meeting,  if  there  be  no  restriction  in  the  charter 
or  by-laws,  may  transact  any  business  incident  to  the  corporate  inter- 
ests.^   But  in  its  dealings  with  third  persons,  its  acts  can  only  assume 
legal  form  when  done  by  the  hand  of  its  appropriate  agents.     Thus, 
a  corporation  can  convey  its  lands  only  by  deed,  executed  by  its  agent, 
legally  authorized  thereunto  by  vote  of  the  corporation,  and  reciting  the 
vote  conferring  the   power   to  convey;    the  shareholders,   as  such, 
cannot  convey  the  real  estate  of  the  corporation,   although  they  all 
join  in  the  deed;^  though  effect  might  be  given  to  such  a  deed  in 
equity.     This  distinction  is  also  well  illustrated  and  discussed  by  Lord 
Langdale,  M.  B.,  in  a  case  where  all  the  corporators,  four  in  number, 
by  mutual  assent,  divided  the  capital  stock  of  the  corporation  among 
themselves  without  fully  paying  for  it,  and  the  corporation  afterwards 
sustained  a  bill  in  equity  against  them  to  recover  the  deficiency.^ 

§  10.  Sense  in  which  the  State  may  be  a  Corporation.  —  It 

is  obvious  that  a  State  of  the  Union  may,  for  some  purposes,  be 
regarded  as  a  corporation.     **It  is  a  legal  being,  capable  of 

^  Posty  §  1082.  ^  Society  of  Practical  Knowledge 

s  Warner  v.  Mower,  11  Vt.  885.  v.  Abbott,  2  Beay.  659. 

*  Wheelock  v.  Moalton,  15  Vt.  519 ; 
po9t,  §§  1075,  8740. 

18 


QUASI-CORPORATIONS.     [1  Thomp.  Corp.  §  20. 

tnometing  some  kinds  of  business  like  a  natural  person,  and 
such  a  being  is  a  corporation."  ^    A  State  is  not,  however,  in- 
clnded  in  the  term  *<  corporation,''  aa  used  in  the  internal  revenue 
axU  of  Congress.     Therefore,  the  income  derived  from  a  rail- 
road, owned  and  managed  by  the  State  of  Georgia,  was  not 
liable  to  taxation.' 

§  20.  Qaasi-Oorporations. — Distinctions  have  been  taken 
between  proper  aggregate  corporations  and  the  inhabitants  of 
any  district  who  are  by  statute  invested  with  particular  powers 
without  their  consent.  These  latter  have  been  called  gt^em-cor- 
porations.  They  include  counties,  towns,  parishes,  school  dis- 
tricts, etc.*  Thus,  it  has  been  held  that  tovms  in  New  York 
are  corporations,  as  far  as  corporate  powers  are  granted,  or  are 
incidental  to  express  grants.^  In  like  manner  school  districts^ 
io  some  of  the  New  England  States,  are  regarded  as  gua^-cor- 
porations,^  and  may  be  sued  as  such  without  any  express 
statute  giving  the  right  of  action.^  In  a  celebrated  case  in 
Pennsylvania,  in  which  the  character  of  the  General  Assembly 
of  the  Presbyterian  church  was  called  in  question,  some  of  the 
features  of  a  guem-corporation  were  pointed  out  by  Chief  Jus- 
tice Gibson.  He  said  that  the  Assembly  had  no  feature  of 
SQch  a  corporation.  **  A  ^a^-corporation  has  capacity  to 
sae  and  be  sued  as  an  artificial  person,  which  the  assembly 
has  not.  It  is  also  established  by  law,  which  the  assembly 
is  not.  Neither  is  the  Assembly  a  particular  order  or  rank 
in  the  corporation,  though  the  latter  was  created  for  its  con- 
venience,—  such,  for  instance,  as  the  shareholders  of  a  bank 
or  joint-stock  company,  who  are  an  integrant  part  of  the 
body.    It  is  a  segregated  association,  which,  though  it  is  the 


1  state  of  Indiana  o.  Woram,  6  HUl 
(9.  T.)t  33  (1843) ;  «.  c.  40  Am.  Dec. 
378,  per  Bionson,  J.  See  also  People 
V.  Assessors  of  Watertown,  1  HUl  (N. 
T.),6W. 

*  GeoTgh^  V,  Atkins,  85  Ga.  815. 

'  Riddle  V.  Proprietors  of  Locks, 
*c.,  7  Mass.  187;  School  District  in 
Ssmford  v.  Wood,  18  Mass.  198; 
Btmon  V.  Oranl^,  3  Pick.  (Mass.)  852 ; 


Adams  v.  Wiscasset  Bank,  1  Me.  868; 
Mower  t?.  Leicester,  9  Mass.  250. 

^  North  Hempstead  o.  Hempstead, 
2  Wend.  (N.  T.)  109. 

'  GaskiU  v.  Dudley,  6  Met.  (Mass.) 
546  (1848);  8,  c.  89  Am.  Dec.  750; 
Andrews  v.  Estes,  11  Me.  267  (1884) ; 
9,  c.  26  Am.  Dec.  521. 

•  McLoud  V.  Selby,  10  Conn.  890 
(1885) ;  «.  c.  27  Am.  Dec.  689. 
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prodactive  organ  of  corporate  succession,  is  not  itself  a  member 
of  the  body,  and  in  that  respect  it  is  anomalous.  Having  no 
corporate  quality  in  itself,  it  is  not  a  subject  of  our  corrective 
jurisdiction,  or  of  our  scrutiny,  further  than  to  ascertain  how 
far  its  organic  structure  may  bear  on  the  question  of  its  per- 
sonal identity  or  individuality.'*  * 

§  21.  Official  Boards  of  Mmiicipal  Corporations.  —  In  the 

machinery  of  municipal  government,  the   legislatures   of   the 
States  have  frequently  had  occasion  to  create  boards  of  officers  for 
the  performance  of  particular  duties.     These  boards  are  not  in 
general  corporations,  but  are  agencies  of  the  municipal  corpora- 
tion in  the  sense  which  makes  the  latter  liable  for  their  contracts 
and  torts.     Thus,  the  water  commissioners  of  the  city  of   New 
York,  who  possessed  about  the  same  powers  and  were  charged 
with  about  the  same  duties  in   relation  to   the  construction  of 
works  for  supplying  the  city  of  New  York  with  water,  as  those 
possessed  by  the  canal  commissioners  in  that  State  in  the  con- 
struction of  State  canals,  were  held  not  to  be  a  corporation  nor 
liable  to  be  proceeded  against  as  such.     If  they  had  contracted 
as  public  officers  within  the  scope  of  their  powers,  the  remedy 
on  the  contract  was  against  the  city  of  New  York.^    On  the 
other  hand,  such  a  board  may  be  a  corporation,  if  such  is  the 
will  of  the  legislature,  as  manifested  by  the  statute  creating  it. 
Such,  for  instance,  is  the  board  of  public  schools  of  the  city  of 
St.  Louis.* 

§  22.  Kinds  of  Corporations.  —  In  the  English  law  corpora- 
tions are  divided  into  ecclesiastical  SLudlay;  and  lay  corporations 
are  again  divided  into  eleemosynary  and  civil.^  It  is  doubtful 
how  far  clear  conceptions  of  the  law  are  promoted  by  keeping 
in  mind  these  divisions.  They  seem,  for  us  at  least,  to  have  an 
historical,  rather  than  a  practical  value.     In  a  country  where  the 

1  Com.  V.  Green,  4  Whart.  (Pa.)  <  HeUer  v.  Stremmel,  52  Mo.  809, 

581,  698.    A  fire-engine  company  has     where  it  was  held  that  this  board  was 
been  regarded  as  a  (Tuo^f-corporation.     not  a  nmnicipal  corporation. 
Cole  o.  East  Greenwich  Fire  Engine         «  2  Kent  Com.  274 ;  1  Bla.  Com.  471 ; 
Co.,  12  B.  I.  202.  1  Eyd  Corp.  25,  27. 

'  Appleton  V.  Water  Commission- 
ers,  2  Hill  (N.  ¥.)•  482. 
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church  is  totally  dissociated  from  the  state,  there  is  little  room 
for  a  division   of  corporations  into  ecclesiastical  and  lay;  and 
while  charitable  corporations  have  many  features  which  distin- 
guish them  from    other  private  corporations,  as  will  hereafter 
appear,   it  is  very  seldom  that  the  word  **  civil  "  is  used  in  our 
American  books  of   reports  in  order  to  distinguish  corporations 
other  than  charitable.     A  more  practical  conception  of  the  sub- 
ject, and  one   more  in  consonance  with  the   state   of  our   laws 
and  institutions,    has  divided    corporations  into    these    three 
general  classes :  public  municipal  corporations,  the   object  of 
which  is  to  promote  the   public  interests;  corporations   tech- 
mcally  private,  but  of  quasi-public  character,  having  in  view 
some  public  enterprise  in  which  the  public  interests  are  involved, 
such  as   railroad,  turnpike  and   canal  companies;  and  corpora- 
tions strictly  private?     E^ch  of  these  divisions  is  capable   of 
several  subdivisions,  having  reference    chiefly  to  the  purposes 
for  which  corporations  may  be  organized. 

S  23.  The  Definition  given  by  Chancellor  Kent.  —  <*  Public 
corporations,"  according  to  Kent,  ^'  are  such  as  are  created  by  the 
goTemment  for  political  purposes,  as  counties,  cities,  towns,  and  vil- 
lages ;  they  are  invested  with  subordinate  legislative  powers,  to  be  exer- 
cised for  local  purposes  connected  with  the  public  good;   and  such 
powers  are  subject  to  the  control  of  the  legislature  of  the  State.     They 
may  also  be  empowered  to  take  or  hold  private  property  for  public 
OSes;  and  such  property  is  invested  with  the  security  of  other  private 
T^ts.     So,  corporate  franchises  attached  to  public  corporations  are 
legal  estates  coupled  with  an  interest,  and  are  protected  as  private 
property.     If  the  foundation  be  private,  the  corporation  is  private,  how- 
ever extensive  the  uses  may  be  to  which  it  is  devoted  by  the  founder, 
or  by  \he  nature  of  the  institution.    A  bank,  created  by  the  government, 
for  its  own  uses,  and  where  the  stock  is  exclusively  owned  by  the  gov- 
ernment, is  a  public  corporation.     So,  a  hospital  created  and  endowed 
by  &e  government,  for  general  purposes,  is  a  public  and  not  a  private 
chanty.     But  a  bank  whose  stock  is  owned  by  private  persons,  is  a  pri- 
vate corporation,  though  its  object  and  operations  partake  of  a  public 
oatore,  and  though  the  government  may  have  become  a  partner  in  the 
association  by  sharing  with  the  corporators  in  the  stock.     The  same 
thing  may  be  said  of  insurance,  canal,  bridge,  turnpike  and  railroad 

^  Miner's  Ditch  Co.  «.  Zellerbach,  87  Oal.  548. 
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oompanies.    The  uses  may,  in  a  certain  sense,  be  called  public,  but  tl&e 
corporations  are  private,  equally  as  if  the  franchises  were  Tested  ia  a 
single  person.    A  hospital  founded  by  a  private  benefactor  is,  in  point 
of  law,  a  private  corporation,  though  dedicated  by  its  charter  togener&l 
charity.     A  college,  founded  and  endowed  in  the  same  manner,  is    a 
private  charity,  though  from  its  general  and  beneficent  objects  it  m&y 
acquire  the  character  of  a  public  institution.     If  the  uses  of  an  eleemos- 
ynary corporation  be  for  general  charity,  yet  such  purposes  will  not  of 
themselves  constitute  it  a  public  corporation.     Every  charity  which  is 
extensive  in  its  object  may,  in  a  certain  sense,  be  called  a  public  charity. 
Nor  will  a  mere  act  of  incorporation  change  a  charity  from  a  private  to 
a  public  one.     The  charter  of  the  Crown,  said  Lord  Hardwicke,  can 
not  make  the  charity  more  or  less  public,  but  only  more  permanent. 
It  is  the  extensiveness  of  the  object  that  constitutes  it  a  public  charity. 
A  charity  may  be  public,  though  administered  by  a  private  corporation. 
A  devise  to  the  poor  of  a  parish  is  a  public  charity.     The  charity  of 
almost  every  hospital  and  college  is  public,  while  the  corporations  are 
private.     To  hold  a  corporation  to  be  public,  because  the  charity  was 
public,  would  be  to  confound  the  popular  with  the  strictly  legal  sense  of 
terms,  and  to  jar  with  the  whole  current  of  decisions  since  the  time  of 
Lord  Coke."  1 

§  24.  Public  and  Private  Corporations. —  Perhaps  the  most 
general  division  of  corporations  is  into  public  and  private.  In 
this  work  it  is  proposed  to  treat  only  those  of  the  latter  class. 
A  public  corporation  is  said  to  be  one  which  cannot  carry  out  the 
purposes  of  its  organization  without  chartered  rights  from  the 
commonwealth.^  On  the  other  hand,  it  is  said  that  a  mere  private 
corporation  needs  no  franchise  from  the  State  in  order  to  carry 
on  its  business.^  These  definitions  are  not  satisfactory.  A  rail- 
way company,  as  hereafter  seen,  is  regarded  for  most  purposes 
as  a  private  corporation,  and  yet  it  could  not  build  its  road  with- 
out the  aid  of  the  power  of  eminent  domain,  which  is  an  incident 
of  sovereign  power  and  must  be  conferred  by  the  State.*  Pub- 
lic corporations  have  been  said  to  be  such  as  are  created  for 

1  2  Kent  Com.  275,  276.  '  Pittsburgh's  Appeal,   128  Fa.  St. 

>  Allegheny  Coanty  o.  McEeesport  874;  46  Fhlla.  Leg.  Int.  211;  19  Pitts. 

Diamond  Market,  128  Pa.  St.  164;  8,  c,  L.  J.   (N.  s.)  282;  28  W.  N.  C.  91;  16 

46  Phila.  Leg.  Int.  212;  19  Pitts.  L.  J.  Atl.  621. 
(N.  s.)  280;  28  W.  N.  C.  89;  16  AtL  *  Post,  Ch.  122. 
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political  purposes,  with  powers  to  be  exercised  for  the  public 
good.^    This  statement  is  another  illustration  of  the  difficulty  of 
conTeying  an  exact  idea  of  a  complicated  subject  by  a  definition 
eoadied  in  few  words.     There  are  many  corporations  created 
for  political  purposes,  which  are  not  public  corporations, —  such, 
for  instance,  as  the  Tammany  Society  in  New  York.     It  is  easy  to 
nnderstand  that  corporations  created  for  governmental  purposes, 
to  which  the  legislature  delegates  a  limited  portion  of  its  govern- 
mental powers,  are  to  be  regarded  as  public  corporations.     The 
most  usual  illustration  of  this  is  furnished  by  the  case  of  munic- 
ipal  corporations,  —  those  incorporated   cities    and    towns    to 
which  the  legislature  delegates  a  portion  of  the  police  power  of 
the  State,  to  be  exercised  within  certain  prescribed  territorial 
limits.    Bkjually  unsatisfactory  is  the  statement  that  a  corpora- 
tion is  private,  as  distinguished  from  public,  unless  the  whole 
interest  belongs  to  the  government,  or  the  corporation  is  created 
for  the  administration  of  political  or    municipal  power.^     In 
the  line  of   this  theory  it  has  been  observed :  **A  corporation 
is  public  when  it  has  for  its  object  the  government  of  a  portion 
of  the  State ;  and  although  in  such  a  case  it  involves  some  pri- 
vate interests,  yet  as  it  is  endowed  with  some  portion  of  political 
power,  the  term  public  has  been  deemed  appropriate.     Another 
class  of  public  corporations   are  those  which  are  founded  for 
public — although   not  political  or  municipal  —  purposes,  and 
the  whole  interest  in  which  belongs  to  the  government.     Thus, 
a  bank,  organized  by  the  government  for  public  purposes,  is  a 
pablic  corporation,  if  the  whole  of  the  stock  and  all  interest  in 
it  reside  in  the  government."  ^    But  this  was  inaccurate ;  for  cor- 
porations may  exist  for  purposes  public  in  their  nature  in  which 
the  whole  interest  belongs  to  the  State,  which  will  yet  be  re- 


1  Tlnsmaii  v.  Belvldere  &c.  B.  Co., 
U  H.  J.  L.  148. 

'Bundle  v.  Delaware  &c.  Canal, 
Wan.  Jr.  (U.  S.)  276.  The  Board  of 
PobUe  Schools  of  St.  Louis  is  on- 
donbtedlj  a  pablic  corporation;  bnt 
tthas  been  held  that  it  is  not  a  munic- 
tpil  coiporation  because  it  does  not 
aerclse  any  poUtical  or  govern- 
oeatal  power.     Heller  o.  Stremmel, 


62  Mo.  309.  A  private  corporation 
may  have  charge  of  an  interest  of 
so  public  a  concern  as  to  render 
its  charter  a  public  act,  and  such  an 
act  was  the  Indiana  act  of  1888,  re- 
lating to  the  Vincennes  University. 
State  9.  Trustees  of  the  Vincennea 
University,  6  Ind.  77. 

>  Cleaveland  o.  Stewart,  8  6a.  288^ 
291. 
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garded  as  private  corporations.    Thus,  it  was  held  that  the  bank 
of  the  State  of  South  Carolina,  though  wholly  owned  by  the  State  » 
had  only  the  same  powers  and  privileges  as  other  oorporations, 
and  therefore  could  claim  no  priority  on  the  ground  that  a  debt 
due  to  the  bank  was  a  debt  due  to  the  State.^    The  former  State 
bank  of  North  Carolina  was  also  regarded  as  a  private  oorpora- 
tion»  though  the  several  acts  by  which  such  a  bank  in  North  Caro- 
lina was  created  and  its  powers,  duties  and  duration  defined,  were 
declared  public  acts.^    So,  it  was  held  that  the  former  State 
bank  of  Alabama  was  a  private  corporation',  not  invested  with 
the  attributes  of  sovereignty,  and  that,  where  it  had  a  claim 
against  the  estate  of  a  deceased  person,  it  must  present  it  within 
the  period  of  limitation  prescribed  for  any  private  creditor,  or  be 
forever  barred.    The  court  said :  <^  It  cannot  be  endured,  that 
the  legislature,  which  is  but  the  mere  machinery  of  government, 
should  be  allowed  to  confer  upon  a  moneyed  corporation,  estab- 
lished by  itself,  any  portion  of  the  sovereign  power,  which  was 
inherent  in  the  body  politic."  '    These  cases  proceed  upon  the 
view  expressed  by  the  Supreme  Court  of  the  United  States, 
speaking  with  reference  to  the  Planters'  Bank  of  Georgia,  — 
*^  that  the  State  does  not,  by  becoming  a  corporation,  identify 
itself  with  the  corporation.    The  Planters'  Bank  of  Georgia  is 
not  the  State  of  Georgia,  although  the  State  holds  an  interest  in 
it."  ^    They  proceed  upon  the  further  principle,  stated  by  the 
same  court,  that  **  when  a  government  becomes  a  partner  in  a 
trading  company,  it  divests  itself,  so  far  as  concerns  the  transac- 
tions of  that  company,  of  its  sovereign  character,  and  takes  that 
of  a  private  citizen."^ 

§  25.  Pabllc  School  Corporations.  —  Where  the  State  pur- 
sues the  policy  of  maintaining  at  the  public  charge  a  system  of 


1  Bank  &c*  v.  Gibbs,  8  McCord 
(S.  C),  877. 

s  State  Bank  o.  Clark,  1  Hawks 
(N.  C),  86.    And  see  ante^  §  28. 

*  Bank  v.  Gibson,  6  Ala.  814,  816. 

4  United  States  v.  Planters*  Bank, 
9  Wheat.  (U.  S.)  907. 

'  Ibid.  See  also  Bank  of  Eentncky 
«.  Wister,  2  Pet.  (U.  S.)  818.  The 
Sapreme  Court  of  North  Carolina  has 
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advanced  the  untenable  view  that  a 
bank  which  issues  bills  for  circulation 
as  money  is  a  public  corporation;  but 
that  a  bank  which,  beyond  a  power  to 
contract  in  its  corporate  name,  has  no 
powers  beyond  those  which  every 
other  person  possesses,  must  be 
deemed  a  private  corporation.  State 
V.  Simonton,  78  N.  C.  67. 
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education,  oonsiBting  of  common  schools,  seminaries,  colleges  or 
anirersities,  the  corporations  through  the  agency  of  which  this 
IB  done  are  generally  regarded  as  pvblio  corporations,  whether 
created  by  general  or  special  laws.  Thus,  it  has  been  held  that  a 
board  of  school  commissioners  for  a  particular  county,  created 
by  special  act  of  the  legislature,  authorized  to  devise  a  system 
of  public  instruction  for  such  county,  to  establish  public  schools 
therein,  and  to  raise  money  for  the  support  of  the  same,  etc.,  is 
a  pMic  corporation,  created  for  great  public  educational  pur- 
poses, and  the  charter,  being  public  in  its  character,  may  be  al- 
tered and  amended  at  the  will  and  pleasure  of  the  general 
assembly.^  So,  it  is  held  in  Illinois  that  the  trustees  of  schools 
are  public  corporations,  and,  as  such,  subject  to  be  controlled 
and  regulated  by  the  legislature.^  So,  the  trustees  of  the  Uni- 
versity of  Alabama  compose  a  public  corporation,  entirely  within 
the  control  of  the  legislature,  so  that  the  latter  has  the  authority, 
by  the  passage  of  any  statute,  to  alter,  amend,  or  enlarge  the 
original  acts  of  incorporation.'  On  grounds  equally  obvious,  a 
school  district  township  is  a  '^  political  or  municipal  corporation,' ' 
within  the  meaning  of  a  constitutional  provision,^  inhibiting 
sadi  corporations  from  incurring  indebtedness  exceeding  five  per 
cent,  on  the  taxable  property  of  the  corporation.^  On  the 
other  hand,  npon  grounds  not  made  obvious  by  the  court,  an 
incorporated  academy  in  Georgia  was  held  to  be  a  private  cor- 
poration, notwithstanding  it  derived  its  support  in  part  from  the 
State.' 


1  School  Commissioners  v.  Put- 
mm,  44  Ala.  506. 

*  Bradley  9.  Case,  3  Scam.  (HI.) 
585;  Bash  v.  Shipman,  4  Scam.  (111.) 
186;  Trustees  v.  Tatman,  13  111.  28; 
Compare  State  v.  Springfield  Town- 
ship, 6  Ind.  88. 

<  Trustees  v,  Winston,  6  Stew.  & 
F6rt.  (Ala.)  17.  So  of  the  Agricol- 
tnral  College  of  Florida:  State  v. 
Knowles,  16  Fla.  677.  So  of  the  Uni- 
verai^of  Missonri :  Head  v.  Curators, 
47  Mo.  220.  So  ot  the  Uniyersity  of 
ITorth  Carolina :  Unlversi^  v.  Maults* 
by,  8  Ired.  Bq.  C^-  C.)  257.    Bat  the 


University  of  Iowa  cannot  be  sued  as 
a  corporation;  persons  aggrieved  by 
the  official  acts  of  its  officers  can  only 
apply  to  the  legislature:  Weary  t?. 
State  University,  42  Iowa,  835.  Com- 
pare Bracken  v.  William  &  Mary  Col- 
lege, 1  Call  (Va.),  161;  «.  c.  3  CaU 
(Va.),  573;  Louisville  v.  Louisville 
University,  16  B.  Monr.  (Ky.;  642. 

*  Iowa  Const.,  art.  2,  §  3. 

<  Winspear  v.  Holman,  37   Iowa, 
542. 

•  Cleaveland    o.    Stewart,    8     Ga. 
283. 
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§  26.  Corporations  to  Promote  Charities  of    Public     I7»* 
tare.  —  The  fact  that  a  charity  which  a  corporation  is  chartered 
to  foster  is  a  charity  of  a  pablic  nature^  that  is,  a  charity    in- 
tended for  the  benefit  of  all  the  members  of  the  public,  of  a 
designated  class,  who  may  apply  for  or  be  entitled  to  the  bene- 
faction, does  not  make  the  corporation  a  public  corporation. 
Thus,  where  a-coUege  was  endowed  by  private  individuals  the 
fact  that  its  objects  were  of  a  public  nature  did  not  give  the  cor- 
poration the  quality  of  a  public  corporation,  so  as  to  subject  it 
to  governmental  control,  — the  trustees  and  prof essors  not  being' 
public  officers,  invested  with  any  portion  of  the  political  power 
of  the  State,  and  the  institution  not  partaking  in  any  degree  in 
the  administration  of  civil  government,  or  performing  any  of 
the  duties  which  flow  from  the  sovereign  authority.^    In  other 
words,  an  eleemosynary  corporation  upon  a  private  foundation 
is  a  private  and  not  a  public  corporation,  in  the  sense  that  it  is 
not  subject  to  regulation  by  the  State  contrary  to  its  charter.^ 
But  it  has  been  held  that  a  corporation,  the  object  of  which  is  to 
provide  a  general  hospital  for  sick  and  insane  persons,  having 
no  capital  stock  nor  provision  for  making  dividends  or  profits, 
deriving  its  funds  mainly  from  public  and  private  charity,  and 
holding  them  in  trust  for  the  object  of  sustaining  the  hospital, 
conducting  its  affairs  for  the  purpose  of  administering  to  the 
comfort  of  the  sick,  without  the  e:i:pectation  or  right  on  the  part 
of  those  immediately  interested  in  the  corporation  to  receive 
compensation  for  their  own  benefit, —  is  &  public  charitable  in- 
stitution in  the  sense  that  it  is  not  liable  for  the  negligence  of  a 
surgeon  selected  by  its  trustees  with  due  care ;  and  this  although 
patients  are  required  to  pay  for  their  board,  according  to  their 
circumstances  and  the  accommodations  which  they  receive.' 


1  Dartmoath  College  v.  Woodward, 
4  Wheat.  (U.  S.)  618,  634. 

«  Ibid.  671,  per  Story,  J.  "  Who 
ever  thought  before,"  said  the  learned 
justice,  *Hhat  the  munificent  gilts  of 
private  donors  for  general  charity  be- 
came instantaneously  the  property  of 
the  government,  and  that  the  trustees 
appointed  by  the  donors,  whether  cor- 
porate or  unincorporated,  might  be 
compelled  to  yield  up  their  rights  to 
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whomsoever  the  government  might 
appoint  to  administer  them?  If  we 
were  to  establish  such  a  principle,  It 
would  extinguish  all  future  eleemosy- 
nary endowments,  and  we  should 
find  as  little  of  public  policy  as  we 
now  find  of  law  to  sustain  It.*'  lbid» 
672.  To  the  same  effect  see  Allen  v. 
McKeen,  1  Sumn.  (U.  S.)  276;  State 
V.  Adanas,  44  Mo.  570. 

*  McDonald  v.  Massachusetts  Hos- 
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§  27.  Oorporations  formed  to  Promote  Pablic  Objeets  for 
Private  €ktin. — Becorring  to  the  principle^  that  corporations 
are  not  public  because  they  are  formed  to  promote  objects  of  a 
pablic  character,^  we  find  that  corporations  which  are  formed 
primarily  for  the  private  emolument  of  their  members,  do  not 
become  public  corporations  from  the  mere  fact  that  the  employ- 
ment from  which  they  expect  to  derive  such  emolument  is  public 
in  its  nature ; '  though  they  may  possess  some  of  the  powers  and 
be  subject  to  some  of  the  liabilities  of  public  corporations. 
Thus,  a  canal  company  is  none  the  less  a  private  corporation, 
from  the  fact  that  its  canal  is  constructed  for  the  public  benefit.^ 
So,  a  railway  company ^  although  equally  with  a  canal  company^ 
it  may  receive  by  delegation  from  the  State  the  power  of  emi- 
nent domain,  which  is  strictly  a  sovereign  power,*  and  may,  on 
the  other  hand,  be  subject  to  the  police  regulation  of  the  State 
in  the  conduct  of  its  business  within  certain  constitutional 
limits,*  —  is  yet  regarded  for  most  purposes  as  a  private  corpo- 
ration.^ So,  although  the  business  of  banking  is  subject  to  the 
police  supervision  of  the  State,  yet  a  bank  whose  stock  is  owned 
by  private  persons  is  a  private  corporation,  in  the  sense  that  the 
legislature  cannot  control  or  alter  the  grant  without  the  consent 
of  the  corporators.®  So,  where  the  objects  of  the  creation  of  a 
corporation  were  not  declared  in  the  statute  creating  it,  other  than 
to  superintend  the  construction  of  a  levee  on  a  certain  river,  but 
it  appeared  that  its  purpose  was  to  advance  the  private  interests 
of  land-owners   within   the    district  incorporated,  and  that   no 


pital,  120  Mass.  433;  «.  c.  21  Am. 
Rep.  529.  The  Board  of  Education  of 
the  State  of  Illinois  (Act  Feb.  18, 
1857,  L.  1857,  p.  298),  Is  an  eleemosy- 
wtirjf,  and  not  a  public  corporation. 
Board  of  Education  v.  Bakewell,  122 
in.839. 

>  JjKe,  §  26. 

s  Tinsman  v.  BeMdere  &c.  B.  Co., 
26  N.  J.  L.  148;  Directors  v,  Houston, 
71  m.  818. 

'  Tinsman  v,  Belvidere  &c.  R.  Co., 
26  H.  J.  L.  148;  Whiting  v.  Sheboygan 
4c.  B.  Co..  26  Wis.  167. 


^  Ten  Byck  v.  Delaware  &c.  Canal, 
18  N.  J.  L.  200. 
6  Post,  Ch.  122. 
«  Post,  Chs.  118,  119. 
'  Tinsman  v.  Belvidere  &c.  B.  Co., 

26  N.  J.  L.  148.  They  are  such  within 
the  rule  that  their  charters  are  pro- 
tected by  the  constitution  of  the 
United  States  from  legislative  altera- 
tion.   Thorpe  v.  Rutland  &c.  B.  Co., 

27  Vt.  140;  «.  c.  62  Am.  Dec.  625,  and 
note;  Beach  on  Bailways,  §  23. 

^  Logwood  V.  Huntsville  Bank, 
Minor  (Ala.),  23;  State  v.  Tombeckbee 
Bank,  2  Stew.  (Ala.)  80. 
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other  purposes  were  embraced  in  its  provisions,  although  it 
might  accidentally  enhance  the  general  prosperity  of  the  ^whole 
community, —  yet  it  was  held  to  be  none  the  less  a  private  cor«- 
poration,  in  the  sense  that  the  legislature  had  no  constitutional 
power  to  clothe  it  with  the  power  of  taxation.^ 

§  28.  When  Municipal  Corporations  deemed  Private*  « —  A 

class  of  decisions  exist,  chiefly  in  New  York,  which  proceed 
upon  the  ground  that  a  municipal  corporation  may  hsLvesi  private 
character^  that  is,  may  own  certain  kinds  of  property  in  a  pri- 
vate capacity,  as  to  which  it  is  to  be  deemed  a  private  corpora- 
tion and  subject  to  the  liabilities  of  a  private  proprietor.     The 
leading  case  on  the  subject  is  Bailey  v.  Neio  Tork,^    The  prin- 
ciple there  declared  was  that  a  municipal  corporation  is  liable  to 
pay  damages  for  injuries  inflicted  in  the  management  of  property 
which  it  holds  in  its  private  or  corporate  capacity,  the  profits  of 
which  inure  directly  to  its  benefit  as  a  corporation,  and  indirectly 
to  the  benefit  of  the  public,  —  in  the  same   manner  as  an  indi- 
vidual is  so  liable.     A  dam  erected  by  a  city  for  supplying  its 
inhabitants   with  water,  for  which  the  city  received  compensa- 
tion  distributively,  from  the    inhabitants  thus  supplied,   was 
deemed  private  or  corporate  property  within  the  meaning  of  this 
rule.^    Under  this  rule  a  city  has  been  held  liable  for  an  injury 
sustained  by  the  plaintiff  in  falling  into  a  dangerous  excavation 
on  the  grounds  of  a  city  building,  used  in  part  for  municipal 
purposes  and  in  part  rented  to  private  persons;  *  for  the  sinking 
of  a  vessel  in  consequence  of  the  city  negligently  permitting  an 
iron  cylinder  to  remain  concealed  under  water  near  one  of  its 
wharves ;  ^  for  the  loss  of  a  horse  arising  from  the  non-repair  of 
a  wharf  for  the  use  of  which  it  receives  tolls ;  •  and  for  the  neg- 
ligence of  persons  employed  by  the  officers  of  the  corporation  in 

1  Directors  &c.  v.  Houston,  71  lU.  >  8  HIU  (N.  Y.)>  531,  and  2  Denio 

318.    That  the  power  of  taxation  can-  (N.  Y.)*  ^8;  s,  e.  2  Thomp.  Neg.  652. 

not,  under  the  constitution  of  Illinois,  ^  Ibid* 

be  bestowed  upon  private  persons  or  *  Oliyer  9.  Worcester,  102  Mass.  489. 
private  corporations,  see  Harward  o.  .        ^  Memphis  o.  Kimbrough,  12  Heisk. 

St.  Clair  &c.  Drainage  Co.,  51  lU.  180;  (Tenn.)  188. 

South  Park  Commissioners  o.  Salo-  ^  Macauley  o.  New  York,  67  N.  Y. 

mon,  51  111.  87.  602. 
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the  repair  of  its  publie  setoers.^  This  rule  in  its  operation 
creates  a  marked  exception  to  the  general  rule  that  no  action 
lies  against  a  municipal  corporation  for  damages  sustained  in 
consequence  of  its  neglect  to  perform  a  public  duty.* 


i  29.  Illiwtrationa  of  Public  and  Piivate  Corporations. — Over- 
of  the  poor  in  New  York  are  held  to  be  2^  public  corporation  for  certain 
purposes.'  •  •  -  -  IVusteeso/tA^poor  in  Mississippi  bave  been  held 
to  be  a  public  corporation,  and  subject  to  the  control  of  the  legislature ; 
so  that  a  statute  giving  a  stay  of  execution  on  a  judgment  recovered  by 
SBch  corporation  was  not  unconstitutional.^  ....  Overseers  of  the 
poor  in  Boston  were  held  to  be  a  corporation  aggregate  under  a  statute  giv- 
ing them  many  powers  usually  incident  to  a  corporation,  although  they 
were  chosen  annually  by  the  inhabitants  of  the  town.^  -  -  -  -  In 
Illinois,  the  commissioners  created  under  an  act  of  the  legislature  for  lay- 
ing out  and  maintaining  a  suburban  par^  are  a  public  corporation,  in  the 
sense  which  gives  the  legislature  the  right  to  modify  their  powers  and  du- 
ties, without  submitting  the  supplemental  act  to  a  popular  vote.®  .  .  .  . 
There  is  judicial  authority  to  the  effect  that  a  corporation  created  for  the 
purpose  of  improving  the  navigation  of  a  river,  so  as  to  make  it  suitable 
far  driving  logs,  is  a  pMic  corporation ;  since  such  a  river  is  a  public 
highway,  and  since  the  power  of  taking  tolls,  vested  in  it  by  its  charter, 
Is  Itself  a  governmental  power.^  -  -  -  -  A  levee  district^  organized 
under  the  laws  of  California,  to  construct  works  for  preventing  portions 
of  the  territory  from  overflow,  and  clothed  with  powers  for  this  purpose, 
to  issue  bonds,  levy  and  coUect  assessments,  construct  and  repidr  high- 
ways, open  canals,  etc.,  is  a  public  corporation.®  -  -  -  -  A  hank 
In  wMch  the  stock  is  owned  by  individuals  is  a  private  corpora- 
tion.'   ....    A  private  banker ^  though  carrying  on  business  under 


1  Lloyd  9.  New  York,  6  N.  T.  869. 

'  Sossez  Coanty  v.  Strader,  18  N. 
J.  L.  lOS;  Cooley  v.  Essex,  27  N.  J.  L. 
415;  Lirennorev.  Camden,  3L  N.  J.  L. 
107;  #.  c  29  N.  J.  L.  246;  Fray  v. 
Jersey  Ci^,  82  N.  J.  I*.  895;  Union  v. 
Dnrkes,  88  K.  J.  L.  21 ;  Richmond  v. 
Long,  17  Gratt.  (Va.)  876.  For  a 
f  orther  dlscnssion  of  this  distinction, 
with  Illustrations,  see  2  Thomp. 
Keg.  784;  DarUngton  v.  New  York, 
SI  K.  Y.  184,  198. 

*  Bonse  «.  Moore,  18  Johns.  (N. 
T.)  407;  #.  «.  1  Cow.  (N.  Y.)  861. 


*  GoTernor    v,    Grldley,   1  (Walk.) 
Miss.      828. 

*  Overseers  of  the  Poor  of  Boston 
V.  Sears,  22  Pick.  (Mass.)  122. 

*  Andrews  0.  People,  83  lU.  629; 
Andrews  v.  People,  84  111.  28. 

f  Bennett's  Branch  Improvement 
Company's  Appeal,  65  Pa.  St.  242. 

«  Dean  v.  Davis,  51  Cal.  406.  See 
also  People  v.  Williams,  56  Cal.  647. 

*  Miners*  Bank  v.  United  States,  1 
Greene  (Iowa),  568. 
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the  New  York  Act  of  1888,  was  not  a  corporation  at  all.^    .    .     •     - 
A  corporation  constituted  for  the  purpose  of  improving  a  special  breed 
of  cattle,   and  keeping,  preparing,  publishing  and  suppljing  a  herd- 
book  thereof,  and  for  promoting  the  *'  interest  of  the  importers,  breed- 
ers and  owners  of  said  cattle,  and  thereby  the  public  generally,"   is 
neither  a  public  nor  a  guost-public  corporation,  but  a  private  one ;  and 
hence  mandamus  will  not  lie  to  compel  it  to  admit  an  importer  of  suoh 
cattle  to  membership,  or  to  register  his  cattle,  even  though  by  not 
being  so  registered  their  value  is  diminished  one-half.' 

1  Cayler  v.  Sanford,  8  Barb.  (N.  T.)  >  People  v.  Holstein-Frtesian  Assoc, 

225;  Halldtt  «.  Harrower,  SS  Id.  687;     48  N.  Y.  Supm.  (41  Him)  489;  8  N.  T. 
Codd  V.  Rathbone,  19  N.  Y.  87.  St.  Bep'r  143. 
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CHAPTER    n. 


GBEATION  BT  SPBCIAL  CHABTEBS. 


Sicnox 

35.  Coiporatlons  are  created  by  legls- 

latiye  iK>wer. 
Zl.  To  what  extent  this  power  may  be 

delegated. 

37.  Exercised   by    judicial   or    min- 

isterial   action   nnder  general 
laws. 

38.  To  what  extent  exempt  from  judi- 

cial reyiew. 
89.  Corporation  need  not  be  declared 
sach  in  express  words. 

40.  Theories  as  to  when  charters  take 

effect. 

41.  Creation  by  reference  to  -another 

act. 


Sbctioit 

42.  Legislative  deviations  from  rules 
of  the  common  law. 

48.  Who  included  In  the  word  **  asso- 
ciates." 

44.  How  legislative  grant  made  and 

corporation  organized. 

45.  What  if  the  commissioners  refuse 

to  act. 

46.  When  charter  provisions  deemed 

a  substitute  for  provisions  of 
a  general  act. 

47.  Whether  corporations  cre^d  by 

concurrent  action  of  two  states. 

48.  Decisions  adhering  to  the    view 

that  this  cannot  be  done. 


{  35.  Corporations  are  Created  by  Liegrislative  Power.  — 
Nothing  less  than  sovereign  power  can  create  a  corporation. 
One  oorporation  cannot  create  another.  It  was  held  that  the  city 
of  London  could  not  create  a  corporation ,  though  they  might 
create  a  guild  or  fraternity ^  which  was  something  in  the  nature 
of  a  social  dvb.^  In  England  corporations  were  formerly  cre- 
ated, in  most  instances,  by  royal  charter.  They  are  now 
generally  created  in  that  country  by,  or  under  the  authority 
of  acts  of  Parliament.  In  this  country  they  are  created  by 
authority  of  the  legislature,  and  not  otherwise.^  Companies  or 
societies  which  are  not  expressly  sanctioned  by  the  legislature  in 
the  form  of  some  general  or  special  law,  are,  in  respect  of  third 


I  Bobtnson  «.  Groscot,  Comb.  872. 
"A  oorporation  can  only  be  created 
•nd  exist  by  sanction  ol  the  legisla- 
ture." Morton,  J.,  In  Hoadley  «. 
Coimtj  Conuniasioners,  106  Mass.  536. 
A  corporation  cannot  be  constitated 


by  the  mere  agreement  of  parties ;  it 
can  only  be  created  by  legislative  en- 
actment. Stowe  V.  Flagg,  72  111.  897. 
>  Franklin  Bridge  Co.  v.  Wood,  14 
Ga.  80. 
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parties^  generally  regarded  as  no  more  than  ordinary  jpartner^ 
ships ;^  thoughy  as  among  their  own  members,  the  rights  and 
obligations  created  by  their  private  statutes,  not  opposed  to  pub- 
lic policy  or  to  express  law,  may  be  different  from  those   of 
partners.^ 

§  36.  To  what  Extent  this  Power  may  be  Delegated.  —  In 

the  absence  of  constitutional  restraints,  no  reason  is  perceived 
for  holding  that  the  legislature  can  not  delegate  to  subordinate 
agencies  the  power  of  creating  corporations,  —  prescribing  the 
manner  in  which  the  power  shall  be  exercised.     In  several  of 
the  States  the  power  of  approving  the  charters  of  corporations 
formed  for  certain  ideal  purposes  is  vested  in  the  judicial  courts.^ 
It  has  been  pointed  out  that  in  England  the  king  might  gvRiit  a 
general  power  to  create  corporations,  and  that  a  similar  power 
has   been  delegated  by  the  legislature  of  Pennsylvania  to  the 
judicial  courts.*    The  chancellor  of  the  university  of  Oxford 
had  the  power  by  charter  to  erect  corporations.^    But  Columbia 
College,  in  the  State  of  New  York,  although  created  by  royal 
charter  under  the  name  of  King's  College,  has  been  adjudged  to 
have  no  such  power.     The  court,  speaking  through  Bronson,  C. 
J.,  said :  <^  Although  it  is  now  settled  that  the  king  may  delegate 
his  authority  to  create  corporations,  or,  in   other  words,  may 
exercise  the  power  by  another  as  his  instrument,  on  the  principle, 
quifacitper  aliumfadtper  «c,  I  find  no  authority  for  the  posi- 
tion that  a  general  power  to  erect  corporations  has  ever  been 
delegated  to  either  of  the  English  universities.     But  however 
that  may  be,  I  think  there  is  no  color  for  saying  that  such  a 
power  has  been  conferred  upon  any  of  our  colleges . ' '  ®    The  power 
which  is  able  to  prescribe  the  formalities  to  be  observed  iu  order  to 
create  a  corporation,  may  of  course  dispense  with  them.^     In  the 


1  Wells  V.  Gates,  18  Barb.  (N.  Y.) 
1^4 ;  post,  §  2969. 
«  PoHi  §  940. 

*  PoMt^  S  110.  et  aeq, 

^  Obseryations  in  Franklin  Bridge 
Go.  V.  Wood,  14  Oa.  80;  post,  § 

^  1  Eyd  Corp.  50;   1  Bla.  Com.  474. 

*  Medical  Institution  v.  Patterson, 
1  Denio  (N.  Y.),  61, 68.    The  point  ad- 
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judged  was  tliat  tlie  so-called  <'  stat- 
utes of  the  trustees  of  Geneva  College 
for  the  formation  of  a  medical  faculty 
thereof,  to  be  denominated  the  medi- 
cal institution  of  Geneva  College,** 
did  not  create  that  body  a  corpora- 
tion. 

f  Black  Biver  te.  B.  Co.  v.  Barnard, 
81  Barb.  (N.  Y.)  258. 


UNDER   GENEKAIi   LAWS.       [1  TbotHp.  Corp.   §  37. 


States  the  power  of  creating  corporations  has  been  gen- 
erally, peihaps  uniTersally,  exercised  by  the  legislatures  of  the 
States  respectively  ;  by  the  Congress  of  the  United  States  with- 
hi  the  sphere  of  its  powers;   and  by  the  legislatures  of  the 
tmitories  which  have  been  organized  under  acts  of  Congress.^ 
Before  the  revolution,  charters  of  incorporation  were  granted  by 
the  proprietors   of  Pennsylvania  under  a  derivative  authority 
from  the  crown,  and  those  charters  have  been  since  recognized 
as  valid.' 


§  87.  Exercised  by  Judicial  or  Ministerial  Action  under 
General  Ijaws.  —  Corporations  are  now  more  generally  created 
by  judicial  or  ministerial  action  under  general  laws.^  When  the 
legislature  has,  by  a  general  law,  prescribed  the  conditions  upon 
which  a  corporation  may  be  created,  it  is  no  objection  to  the 
validity  of  such  law,  that  ministerial  dudes y  such  as  the  issuing  of 
t  certificate  of  incorporation,  are  left  to  be  performed  by  some 
officer,  such  as  the  Secretary  of  State,  before  the  incorporation 
takes  effect.^     In  many  of  the  States,  subordinate   administra- 


>  It  has  been  held  that  an  act  of 
Coogiess  creating  a  territory,  estab- 
lishiDg  a  UffiskUure  for  soch  territory, 
and  Testing  it  with  power  to  make  aU 
]iws  which  it  might  deem  conducive 
to  the  good  government  of  the  inhab- 
itants of  such  territory,  the  right  being 
reserved  by  Congress  to  disapprove 
and  thereby  revoke  any  law  passed  by 
soch  legislature,  empowered  such  leg- 
islature to  create  corporations,  sub- 
ject to  revocation  by  Congress.  It 
was  so  held  concerning  the  territory 
of  Missouri.  Biddick  v,  Amelin,  1 
Mo.  8;  Douglas  v.  Bank  of  Missouri, 
Id.  20.  Under  the  first  constitution 
of  Missouri  the  General  Assembly  of 
that  State  had  power,  not  expressly 
granted  but  necessarUy  implied,  to 
incorporate  cities  and  towns,  and  to 
invest  them  with  authority  to  legislate 
with  regard  to  matters  of  local  police, 
state  9.  81monds«  8  Mo.  414.  See 
also  Baggies  v.  County  of  Washing- 
ton, 3  Mo.  848. 


3 


*  3  Wils.  Lect.  409,  as  cited  in 
Franklin  Bridge  Co.  v.  Wood,  14  6a. 
84. 

«  Post,  §§  110,  132. 

*  Granby  Mining  &c.  Co.  v,  Bich- 
ards,  95  Mo.  106,  112.  In  this  case 
the  following  observation  of  a  recent 
writer  of  reputation  is  quoted  with  ap- 
proval: '*  A  general  power  to  confer 
corporate  franchises  can  not  be  dele- 
gated by  the  legislature  to  any  other 
agent.  However,  where  the  legisla- 
ture has  enacted  that  a  corporation 
may  be  formed  upon  compliance  with 
certain  conditions,  it  is  no  objection 
that  ministerial  duties,  such  as  the 
Issuing  of  a  certificate  or  charter, 
must  be  performed  by  some  officer 
before  the  incorporation  takes  effect. '^ 
1  Mor.  Prlv,  Corp.,  §  15.  Charters,  or 
articles  of  corporate  association,  are 
also,  in  some  States,  submitted  to  the 
judicial  courts  for  approval  (Posts 
§  110);  in  others  they  are  submitted 
to  the  eourt,  but  the  court  is  deemed 
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live  boards  charged  with  the  maDagement  of   local    municipal 
affairs  have  received,   by  delegation  from  the   legislature,  the 
power  to  grant  franchises  such  as  are  usually  granted  by  the  leg- 
islature to  corporations.     An  instance  of  this  is  afforded  by  the 
legislation  of  California.     In  that  State  a  franchise   to  collect 
tolls  on  roads,  &c.,  granted  by  a  subordinate  body  under  au- 
thority delegated  by  law,  is  a  grant  emanating  from  the  sovereign 
authority  of  the  State.     Such  a  grant  by  a  board  of  supervisors 
has  the  same  standing  in  respect  to  its  validity,  the  presumptions 
in  its  favor  and  the  mode  in  which  it  may  be  attacked,  as  any 
other  grant  made  by  any  department  of  the  government.     It 
cannot  be  attacked  by  a  private  person,  or  in  a  collateral  pro- 
ceeding.  for  mere  error  in  the  exercise  of  the  authority  to  make 
the  grant. ^ 

§  38.  To  what  Extent  exempt  from  Judicial  Review*  —  The 

power  of  creating  corporations,  thus  possessed  by  the  legislatures 
of  the  States  and  Territories,  and,  within  its  constitutional  sphere 
of  action,  by  the  Congress  of  the  United  States,  is  obviously  a 
power  which,  like  any  other  subject  of  legislative  discretion,  is 
not  subject  to  judicial  review,'  except  on  constitutional  grounds. 
The  departments  of  our  national  and  State  governments  being 
independent  of  each  other,  it  necessarily  follows  that  each  de- 
partment must  give  full  faith  and  credit  to  the  acts  of  the  others, 
and  that  it  is  not  competent  for  a  judicial  court  to  investigate  the 
question  whether  an  act  creating  a  corporation  has  been  fraudu- 
lently obtainedy^  or  obtained  in  consequence  of  fraudulent  or 
improper  practices  on  the  part  of  some  of  the  members  of  the 
legislature  concerned  in  passing  it> 

§  39.  Corporation  need  not  be  Declared  such  in  Express 
Words.  —  It  is  not  necessary  to  the  conclusion  that  a  body  ex- 

to  exercise  the  mere  ministerial  func-  '  Clarke  v,  Brooklyn  Bank,  1  Edw. 

tion  of  recording  them  and  of  giving  Ch.   (N.  Y.)   861.    The  charter  of  a 

publicity  to  the  fact  of  incorporation,  railroad  company  can  not  be  attacked 

Postf  §  110.  coUateraUy  for  bad  faith  in  obtaining 

1  Tmckee   &c.     Turnpike    Co.    o.  it.    Garrett  v.  DiUsburgh  &c.  B.  Ca«, 

Campbell,  44  Cal.  89.  78  Pa.  St  466. 

>  United  States  Trust  Co.  v.  Brady,  ^  Ferguson  v.  Miners'  &c.  Bank,  8 

20  Barb.  (N.  Y.)  119.  Sneed  (Tenn.),  609. 
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ereising  corporate  powers  is  in  the  rightful  exercise  of  them, 
that  the  body  should  have  been  declared  a  corporation  by  the 
legislature,  in  express  words.^    As  hereafter  seen,  a  corporation 
may  exist  by  legislative  recognition;*  and,  for  stronger  reasons, 
where  there  is  a  statute  conferring  on  an  existing  collective  body 
powers  which  are  appropriate  to  a  corporation  alone,  it  is  a 
sound  conclusion  that  this  makes  it  a  corporation.^    Thus,  there 
were  no  statutes  to  be  found  in  which  the  original  proprietors  of 
townships  in  New  Hampshire  were  expressly  declared  to  be  cor- 
porations; but  there  were  several  statutes  prescribing  the  method 
of  calling  their  meetings,  authorizing  them  to  choose  officers,  to 
make  assessments  upon  the  proprietors,  to  appoint  collectors, 
etc.,*  and  there  were  other  statutes  giviug  them  power  to  sue  and 
be  saed.    These,  it  was  held,  made  them  corporations.^    So,  a  grant 
o/^andtf  to  individuals,  by  the  sovereign  authority  of  a  State,  to  be 
possessed  and  enjoyed  by  them  in  a  corporate  character,  in  itself 
coDfers  a  capacity  to  take  and  hold  in  that  character.^    So,  an 
act  authorizing  the  sale  of  State  canals^  and  providing  that  the 
grantees  *<  shall  hold  and  enjoy  the  same,  together  with  all  the 
rights,  privileges,  and  franchises  of  their  grantors"  (who  were 
ao  incorporated  company)  *^  and  under  such  corporate  name  as 
the  said  grantees  may  adopt,"  has  been  held  to  invest  an  associ- 
ation of  individuals,    purchasing  the  property,  with  corporate 
powers/    So,  an  act  of  the  legislature  which  requires  the  su- 
pervisors of  a  county,  upon  the  petition  of  persons  in  the  pos- 
session of   more  than  one-half  of  the  acres  of  any  specified 
portion  of  the  county,  to  erect  such  specified  portion  into  a  levee 
diHrict^  for  the  purpose  of  reclaiming  the  same  from  overflow, 
and  then  provides  the  details  by  which  the  reclamation  shall  be 


1  Denton  v.  Jackson,  2  Johns.  Ch. 
(N.  Y.)  324. 

>  Po9t,  §  31S. 

*Oom.  V.  West  Cheater  Co.,  3 
OraDt  Gas.  (Fft.)  200. 

«  Colbnmv.  £llenwood,4K.  H.  101. 

*  Atkinson  v.  Bemis,  11  N.  H.  44. 
Tbey  might,  therefore,  conyey  or  make 
pulltion  of  their  undivided  lands,  by 
deed  or  by  a  vote  of  the  proprietors. 
Mi,;  Colbnm  v,  Ellenwood,  supra; 
idams    V,    Frothingham,    8    Mass. 


352;  Springfield  v.  Miller,  12  Mass. 
415.  It  followed  that  a  copy  of  such 
vote  from  their  records  was,  prima 
facie,  record  of  title  against  them  and 
also  against  any  one  who  should  enter 
as  a  mere  trespasser,  claiming  no  title. 
Atkinson  v.  Bemis,  supra. 

<  North  Hempstead  v.  Hempstead, 
2  Wend.  (N.  Y.)  109. 

^  Delaware  &c.  Canal  Co.  v.  Com- 
monwealth, 50  Pa  St.  399. 
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effected,  makes  a  levee  district,  so  organized  by  the  supervisors, 
a  corporation,  and  a  public  corporation,  even  if  the  act  does  not 
in  terms  declare  it  a  corporation.^    So,  although  an  act  for  the 
formation  of  plank  road  and  turnpike  companies  denominated 
the  companies  which  might  be  formed  under  its  provisions  as 
"  joint-stock  companies,"  they  were  nevertheless  held  to  be  cor- 
porations; since  it  appeared  that  the  powers,  rights  and  liabilities 
which  the  legblature  had  annexed  to  them  were  similar  to  those 
possessed  by  corporations.^    On  the  other  hand,  words  establish- 
ing or  recognizing  the  existence  of  an  organized  body  of  persons, 
but  without  attributing  to  them  any  powers  necessary  to  corpo- 
rations, do  not  make  them  a  corporation.     Thus,  a  resolution  of 
the  Executive  Council  of  the  Commonwealth  of  Massachusetts 
which  ran  thus:    <<  Advised,  that  a  company  of  artillery  be 
established  by  Watertown,  agreeable  to  military  law,"  did  not 
make  the  company  so  established  a  corporation.^ 

§  40.  Theories  as  to  when  Charters  take  Effect.  —  It  is  not 

necessary  that  a  legislative  act,  granting  franchises  to  a  corpora- 
tion or  corporations,  should  in  form  extend  the  grant  to  a  person 
or  persons  in  esse.  On  the  contrary,  the  grant  may  be  extended 
to  any  members  of  the  public  possessing  the  qualifications  pre- 
scribed in  the  grant,  who  will  organize  the  corporation  in  com- 


1  Dean  v.  Davis,  51  Cal.  406.    In 
seeming  opposition  to  the  principle  ol 
the  text,  the  Supreme  Court  of  Ohio  has 
ruled  that  a  statute  of  that  State  «  reg- 
ulating the  Commerddl  College  of  Cin- 
cinnati,*^ did  not  constitute  the  board 
of  trustees  therein  provided  for,  a  cor- 
poration, nor  confer  any   additional 
corporate  power  on  the  city  of  Cincin- 
nati.   State  V.  Davis,  23  Ohio  St.  434. 
The  same  court  has  held  that  a  statute 
of  that  State  *<  to  establish  and  main- 
tain an  agrUsulturcU  college  in  Ohio,*' 
which  created  a  board  of  trustees  to 
be  appointed  by  the  governor,  com- 
mitted to  such  board  the  government 
of   the  institution,    and  authorized 
them  to  make  contracts  and  maintain 
actions  for  its  benefit,  and  to  exercise 
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other  powers  similar  to  those  con- 
ferred on  bodies  corporate,  —  did  not 
constitute  such  board  a  corporation, 
because  It  did  not  assume  to  do  so. 
Neil  9.  Board  of  Trustees,  81  Ohio  St. 
15,  21.    The  decision  seems  to  be  un- 
sound, and   contrary   to   views    ex- 
pressed by  the  Supreme  Judicial  Court 
of  Massachusetts  and  by  the  Supreme 
Court  of  the  United  States.  Ante,  §§  3-6. 
The  Ohio   court  was,  however,  en- 
deavoring to  uphold   the  validity  of 
the  act,  in  view  of  the  constitutional 
Inhibition  against  creating  corpora- 
tions by  special  laws. 

*  Blanchard  v.  KauU,  44  Cal.  440. 
Ante,  §§  3-6. 

*  Shelton  o.  Banks,  10  Qray  (Mass.), 
401. 
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pliuoe  with  the  terms  of  the  grant  .^    This  is  illustrated  by  the 
eyery-day  occurrence  of  the  organization  of  corporations  under 
general  laws.     Such  statutes  are  merely  permissive  to  the  public 
generally,  and  are  not  in  the  nature  of  a  grant  to  particular  in- 
dividuals.    But  when  particular  individuals  avail  themselves  of 
the  privilege  thereby  extended  to  the  public,  and  organi2se  them- 
sel?es  into  an  association  in  conformity  with  the  statute,  they 
beoome  a  corporation,  and  the  statute  becomes  their  charter.^ 
Moreover,  when  a  special  charter  is  granted,  and  the  corpora- 
tion is  to  be  brought  into  existence  by  some  future  acts  of  the 
corporators,  the  franchises  which  the  charter  grants  to  the  body 
remain  in   abeyance  until  such   acts  are  done;  and  when  the 
corporation  is  brought  into  life,  the  franchises  attach.'    But, 
for  the  purpose  of  saving  the  rights  conferred  by  special  char- 
ters and  preventing  the  implication  of  a  repeal  by  a  subsequent 
constitutional  prohibition  of  such  charters,  it  has  been  held  that, 
where  the  legislature  incorporates  a  body  of  adventurers  by  a 
special  act,  the  corporation  springs  into  existence  **  ipso  facto  et 
to  iniiarUi.*^  *    Again,  although  the  governing  statute  may  pro- 
vide that  no  act  of  incorporation  hereafter  granted,  with  certain 
exceptions,  shall  take  effect  until  the  persons  therein  incorporated 
bave  paid  into  the  treasury  a  certain  sum  of  money,  the  failure 
to  pay  this  sum  of  money  will  not  prevent  the  associates  from 
becoming  a  corporation  de  facto.     Third  persons  cannot  take 
advantage  of  the  non-payment  of  the  money ;  it  is  a  question 
which  can  alone  be  raised  by  the  State/ 

§  41.  Creation  by    Reference    to   another  Act.  —  An   act 

creating  a  corporation  and  conferring  upon  it  all  the  rights  and 
advantages  which,  in  preceding  portions  of  the  same  act,  were 


^  Falconer  v,  CampbeU,  2  McLean 
(U.  S.),  195;  a.  c.  lOMyer  Fed.  Dec, 
i  10  (in  aabstance) . 

'O'Brien  v.  CummingSi  13  Mo. 
An>.  197. 

*  Dartmouth  CoUegeo.  Woodward, 
4 Wheat.  (U.S.)  791. 

*  Little  Rock  &c.  B.  Co.  «.  Little 
Bock,  Miasissippi  Rirer  ftc.  R.  Co., 
86  Ark.  668,  684.    Where  the  charter 


declares  certain  persons  named  a  cor- 
poration, this  makes  it  such  ab  inUiOf 
and  a  subsequent  requirement  of  the 
charter  as  to  the  election  of  directors 
is  merely  directory.  Stoops  v.  Greens- 
burgh  &c.  Flank  Road  Co.,  10  Ind.  47. 
See  also  Judah  v.  American  Live  Stock 
Ins.  Co.,  4  Ind.  888. 

^  Hus^hesdale  Man.  Co.  v,  Vanner, 
12  B.  I.  491 ;  post,  §  247. 
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conferred  upon  another  corporation  named,  and  further  declar- 
ing that  all  of  the  provisions,  sections  and  clauses  in  the  charter 
of  the  first  named  company,  not  inconsistent  with  the  particular 
provisions  of  the  charter  of  the  second  company,  should  be  fully 
extended  to  the  president  and  directors  of  the  latter  corporation, 
is  a  sufficient  charter  for  such  company,  in  the  absence  of  con- 
stitutional restraints  upon  this  mode  of  legislative  action.  ^     It  is 
not  unusual  or  objectionable  to  grant  vast  corporate  powers  in  a 
short  act,  by  referring  to  and  adopting  provisions  of  other  in- 
corporating acts.^ 

§  42.  Liegislative  Deviations  from  the  Bnles  of  the  Com- 
mon Liaw.  —  Corporations  originating  according  to  the  rules  of 
the  common  law  must  be  governed  by  it  in  their  mode  of  or- 
ganization, in  the  manner  of  exercising  their  powers,  and  in  the 
use  of  the  capacities  conferred ;  and  where  one  claims  its  origin 
from  such  source,  its  rules  must  be  regarded  in  deciding  upon 
its  legal  existence.     But  the  legislature  have  power  to  create  a 
corporation,  not  only  without  conforming  to  such  rules,  but  in 
disregard  of  them ;  and  where  a  corporation  is  thus  created,  its 
existence,  powers,  capacities,  and  the  mode  of  exercising  them, 
must  depend  upon  the  law  creating  it.' 

§  43.  Who  included  in  the  Word  «  Associates.*'  —  It  has 
been  pointed  out  that,  where  a  charter  is  granted  to  certain  per- 
sons named,  and  their  ^<  associates,"  the  word  **  associates"  may 
mean  those  who  are  already  associated  with  the  persons  named, 
or  those  who  may  come  in  afterwards.  Speaking  upon  this 
question,  it  was  said  by  Chief  Justice  Shaw:  *^  If  articles  of  as- 
sociation were  drawn  up  and  signed,  by  which  they  had  agreed 
to  unite  in  applying  for  an  act  of  incorporation,  and  an  act 
should  be  passed  conferring  corporate  powers  on  two  or  three  of 
the  first  named,  and  their  associates,  referring  to  such  articles,  — 
this  would  make  the  articles  evidence,  and  make  the  act  apply  to 

1  Post,  §§  539,  578.  purposes  of  an  incorporated  Instita- 

*  Binghampton     Bridge     Case,    3  tion  are  to  be  gathered  solely  from  its 
Wall.  (U.  8.)  78.  charter.    Nicholson's  Saccession,  37 

*  Penobscot  Boom  Corp.  v.  Lam-  La.  An.  846. 
son,  16  Me.  224.    The  character  and 
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an  the  parties  there  named,  conformably  to  the  maxim,  cerium 
esfy  quod  certum  reddi potest.    The  question  in  all  such  cases  is, 
ivfaat  the  legislature  intended;  it  is  a  question  of  the  construe- 
tion  of  their  words.     Even  if  the  parties  to  the  enterprise  uad 
an  understanding  between  thcmselyes,  which  was  not  communi- 
cated to  the  legislature,  or  not  acted  upon  by  them,  either  in 
the  words  of  their  act,  or  referred  to  in  it  by  necessary  or  rea- 
sonable implication,  such  understanding  can  not  aid  in  constru- 
ing the  act."  ^    In  determining  this  question  it  is  admissible,  if 
necessary ,  to  consider  any  competent  evidence  outside  thecharter, 
in  explanation  of  the  ambiguity.^    If,  upon  such  evidence,  it 
appears  that  a  charter,  granted  in  terms  to  several  persons  therein 
named  and  their  associates,  was  in  fact  granted  upon  the  joint 
requiM  and  application  of  those  named,  and  others  associated 
with  them  in  applying  for  it,  it  may  reasonably  be  supposed  that 
the  I^slature  intended  to  embrace  them  all  within  the  grant, 
and  that  the  word  '^  associates  "  is  used  to  designate  those  who 
are  not  specifically  named  in  the  charter.    If,  however,  the  evi- 
dence discloses  the  fact  that  the  grantees  so  named  had  no  actual 
associates  at  the  time,  or  if  it  discloses  that  the  charter  was 
given  by  the  legislature  of  its  own  motion,  and  without  solicita- 
tion or  application  from  any  one,  the  use  of  such  term  in  the 
connection  here  found  may  properly  be  regarded  as  intended  to 
apply  to  such  persons  as  may  become  members  of  the  corpora- 
tion, upon  and  after  its  organization.^    Where  the  charter  of  a 
bank  was  granted  by  the  legislature  to  six  persons  named,  <<  and 
their  associates,"  the  court  heard  evidence  outside  the  charter, 
and  determined  thereon  that  the  charter  could  not  have  been  in- 
tended to  include  other  persons  who  did  not  sign  the  petition  for 


^Lechmere  Bank  v,  Bojnton,  11 
Cosh.  (Mass.)  369,  880. 

*  State  V.  Sibley,  25  Minn.  887,  899. 
'<We  are  not  prepared  to  say  that  a 
gnmt  may  not  be  made  to  certain  per- 
sons by  a  certain  and  definite  desertp^ 
tiM,  as  weU  as  by  name;  and  when 
SQcli  words  of  description  are  nsed,  it 
is  always  competent  to  go  into  parol 
or  other  evidence  aliunde,  to  ascer- 
tain the  person  or  thing  embraced  in 
the  description.    Even  when  a  grant 


is  made  to  one  by  name,  and  it  tnms 
out  that  there  are  two  or  more  per- 
sons of  the  same  name,  it  is  in  the  na- 
ture of  a  latent  ambiguity,  and  evidence 
aliunde  is  admissible."  Shaw,  C.  J., 
in  Lechmere  Bank  v.  Boynton,  11  Cnsh. 
(Mass.)  869,  879. 

s  State  V.  Sibley,  25  Minn.  887,  899. 
As  to  the  effect  of  a  grant  of  land  to  a 
person  named  and  his  associates,  see 
Duncan  v.  Beard,  2  Nott  &  McCord  (S. 
C),  400. 
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the  bank,  but  who  merely  subscribed  for  stock  in  the  same,  ih 
sundry  books  prepared  and  circulated  at  the  meeting  at  T^hich 
the  enterprise  originated  and  at  which  the  petition  to  the  legis- 
lature was  drawn  up  and  signed.^ 

§  44.  How  liCgislatiye  Grant  made  and  Corporation  OrgTAii- 
ized.  — It  has  been  reasoned  by  Mr.  Justice  McLean:  '^  The  cre&tioii 
of  a  corporate  existence  can  never  take  effect  until  the  association  be 
formed  and  the  organization  completed.     Commissioners  are  generally 
designated  in  the  act,  who  are  to  superintend  the  opening  of  the  books 
and  receive  subscriptions  of  stock.     And  when  the  amount  shall  be 
subscribed,  and  the  necessary  payments  made,  the  stockholders  elect 
directors,  who  appoint  a  president  and  cashier.    The  organization  being 
completed,  existence  is  given  to  the  artificial  being,  and  the  agency 
commences.    It  is  now  in  esse,  but  before  this  it  was  not.     Vitality  is 
given  to  it  by  the  voluntary  association  and  organization  of  its  members* 
Had  they  remained  passive,  the  law  could  have  had  no  effect.     In  this 
case,  then,  the  grant  of  the  franchise  is  not  made  to  a  person  or  persons 
in  esse.    The  commissioners  did  not  constitute  the  corporation,  nor  was 
the  franchise,  in  any  form  or  degree,  vested  in  them.     This  is  the  gen- 
eral mode  in  which  corporations  are  created,  and  it  has  stood  the  test  of 
time  and  of  legal  scrutiny.    No  valid  objection  is  perceived  to  it.     In 
regard  to  this  objection  the  act  under  consideration  [a  general  law  au- 
thorizing the  formation  of  banking  corporations]  rests  upon  the  same 
ground  as  other  and  more  special  acts  on  the  same  subject.    The  fran- 
chise is  not  vested  in  either  until  the  organization  be  completed,  and 
this  depends  upon  the  voluntary  association  of  individuals.     In  a  special 
act  commissioners  are  named  to  open  the  books  and  receive  subscrip- 
tions of  stock ;  in  the  act  under  consideration  the  clerk  and  treasurer  oi 
each  county  are  required  to  perform  this  duty.    They  are  commissioners 
for  this  purpose.     And,  so  far  as  the  grant  is  concerned,  if  it  be  valid 
under  one  law  it  must  be  so  under  the  other."  ^    11  ia  the  organization 
of  a  corporation,  all  the  requirements  of  the  charter  are  observed,  al- 
though not  in  the  order  prescribed,  the  organization  is  sufficient.     Thus, 
where  the  charter  requires  that  the  directors  shall  be  named  in  the 
articles  of  association,  it  is  sufficient  compliance  with  the  requirement 
that  the  articles  are  adopted  at  the  time  of  electing  the  directors.     And 
the  requirement  is  only  directory,* 

1  Lechmere  Bank   v.  Boynton,  II  >  Eakright  o.  Logansport  &c.   B. 

Cosh.  (Mass.)  369.  Co.,  18  Ind.  404;  Covington  &c.  Plank 

'  Falconer  o.CampbeU,2  McLean  (U.  Road  Co.  v.  Moore,  8  Ind.  510. 
B,),  195;  8.  c.  10  Myer  Fed.  Dec,  §  10. 
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f  45.  What  if  the   Oommlssioneni  Befnse  to  Act.  —  If  a 
mftjority  of  the  oommissioners  corruptly  refuse  to  proceed  to 
the  oigaiiization  of  the  corporation,  in  accordance  with  the  law, 
it  seems  that  the  minority  may  proceed  to  execute  the  power. 
Such  seems  to  have  been  the  conclusion  of  the  Supreme  Court 
of  Pennsylvania  in  a  case  where  the  legislature  appointed  nine 
oommissioners,  who,  or  any  three  of  them,  were  authorized  to 
organize  a  bank.    A  majority  of  the  whole  number  corruptly 
agreed  to  transfer  the  franchise  to  a  citizen  of  another  State. 
It  was  held  that,  in  such  case,  threei  other  of  the  commissioners 
hadyalid  authority  to  proceed  with  the  organization,  and  that 
letters-patent,  issued  in  pursuance  of  such  organization,  were 
Talid.^    If  it  should  appear,  that  commissioners,  appointed  by 
an  act  of  the  legislature  to  open  books  for  receiving  subscrip- 
tions to  the  capital  stock  of  a  bank,  have  refused,  after  having  ac- 
cepted their  appointment  and  assumed  to  act  in  the  premises,  to 
proceed  in  the  execution  of  the  trust  confided  to  them,  without 
sofficient  cause  for  such  refusal,  and  that  thereby  the  act  of  in- 
corporation may  fail  of  being  carried  into  effect,  a  court  possess- 
ing jurisdiction  would,  upon  proper  application,  issue  a  writ  of 
mandamus  to  compel  the  commissioners  to  perform  the  services 
required  of  them  by  law.     But  where  the  act  of  incorporation  re- 
quires, that  the  books  for  receiving  subscriptions  to  the  capital 
stock  shall  be  opened  under  the  direction  of  seven  commissioners 
named,  **  or  a  majority  of  them,"  the  majority  have  full  power  to 
discharge  the  duties  required  of  the  commissioners,  without  the  con- 
carrence  of  the  others ;  and  if  all  except  one  are  willing  to  act,  the 
court  will  not  grant  a  peremptory  mandamus  to  compel  that  one 
to  act,  for  the  reason  that  the  issuing  of  such  writ  is  unnecessary.^ 

§  46.  When  Charter  Provisions  deemed  a    Substitute  for 

ProTisions  of  a  Cteneral  Act.  —  Where  the  charter  of  a  corporation 
contains  provisions  in  terms  similar  to  provisions  of  a  general  act,  and 
provides  that  the  corporation  shall  be  subject  to  such  provisions  of  the 
general  act  as  are  applicable,  the  provisions  in  the  charter  will  be  deemed 
a  substitute  for  the  provisions  of  the  general  act.' 

>  Commonwealth  v,  McKean  County  *  Briggs  v.  Cape  Cod  Ship  Caaal 

Buk,  32  Fa.  St.  185.  Co.,  187  Mass.  71. 

*  Matter  of  White  River  Bank,  28  ' 
n  478. 
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§  47.  "Whether  Corporattons  created  by  the  Ooncnrrent; 
tion  of  Two  States.  —  Whether  one  corporation  can  be  created 
by  the  concurrent  legislation  of  two  States  has  been  a  subject  of 
judicial  controversy.     The  question  seems  to  have  been  first 
raised  in  the  Supreme  Court  of  Errors  of  Connecticut,  and  that 
court  took  substantially  the  view  that  there  is  no  legal  difficulty 
in  the  way  of  the  creation  of  a  single  corporation  by  the  concur- 
rent action  of  two  or  more  States ;  nor  of  the  creation  of  a  new 
corporation  out  of  two  or  more  corporations  already  existing ; 
nor  of  the  creation,  by  one  State,  of  such  a  corporation,  where 
one  of  the  constituent  corporations  is  a  foreign  one.     The  court 
saw  no  objection,  technical  or  otherwise,  to  the  parting,  by  two 
or  more  States  unitedly,  in  the  exercise  of  their  sovereign  au^ 
thority,  with  such  of  their  respective  powers  as  should  be  neces^ 
sary  in  order  to  confer  upon  persons,  real    or  artificial,  the 
franchise  or  privilege  of  being  a  corporation,  and  with  such  powers 
and  privileges  as  they  should  deem  it  proper  to  grant  them.     The 
court  further  observed  that  this  power  had  been  not  inf requontly 
exercised  by  the  States,  without  question  or  objection.^    It  can* 
not  escape  attention,  however,  that  this  view  is  contrary  to  what 
might  be  regarded  as  the  States^  rights  view  of  the  question,  and 
that  it  cannot  be  made  to  rest  upon  a  strictly  logical  basis.     If 
we  are  to  accept  as  still  true  the  doctrine  of  the  leading  case  in 
the  Supreme  Court  of  the  United  States  touching  the  staitts  of 
foreign  corporations,  we  must  still  conclude  that  a  corporation 
can  have  but  one  domicile  and  must  dwell  in  the  place  of  its 
creation.^    Adhering  to  this  theory,  the  same  court  at  one  time 
held  that  a  railroad  corporation  created  by  the  concurrent  legis- 
lation of  two  States,  with  the  same  capacities  and  powers,  for 
the  same  objects,  referred  to  in  the  laws  of  the  States  as  one 
corporate  body,  composed  of  the  same  persons,  and  represented 
by  one  name,  —  was  nevertheless,  as  a  matter  of  legal  and  con- 
stitutional necessity,  two  distinct  and  separate  corporations,  upon 
the  ground  that  a  corporation  is  the  creature  of  the  sovereignty 
which  brings  it  into  being,  and  can  have  no  jurisdiction  beyond 
that  sovereign.^    This  theory  was  suitable  to  the  casuistry  of  one 

^Bishopv.Brainerd, 28 Conn. 289,299.  'Ohio   &   Mississippi    R.  Co.  v. 

>  Bank    of    Angusta    v.    Earle,    IS      Wheeler,  1  Black  (U.  8.),  286. 
Pet.  (U.  S.)  621. 
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period  of  oar  legal  deyelopment  and  history,  but  it  was  not 
mited  to  the  practical  needs  of  a  great  homogeneous  commercial 
people.     The  same  court  was  compelled,  in  a  subsequent  decision, 
to  abandon  the  doctrine,  and  to  adopt  the  better  view  that  the 
question  whether  there  is  a  unity  in  the  corporation  and  in  the 
proprietorship  of  the  corporate  property,  is,  in  such  a  case,  one 
of  legislative  intent,  and  not  of  legislative  power.     Accordingly, 
the  doctrine  of  the  court  now  is  that  several  States  may,  by  com- 
petent legislation,  unite  in  creating  the  same  corporation,  or  in 
combining  several  pre-existing  corporations  into  a  single  one ; 
that  ooe  State  may  make  a  corporation  of  another  State,  as  thus 
organized  and  conducted,  a  corporation  of  its  own,  as  to  any 
property  within  its  territorial  jurisdiction;  and   that  a   State 
may,  by  an  enabling  act,  authorize  a  corporation  created  in  an- 
other State  to  build  and  use  a  railway  within  its  own  limits,  with- 
oat  creating  a  new  corporation.^    Illustrations  of  this  conclusion 
are  now  seen  every  day,  in  the  passage  by  States  of  enactments 
making  foreign  corporations  doing  business  within  the  domestic 
jorisdiction,  domestic  corporations,  and  amenable  in  all  respects 
to  the  domestic  laws  and  police  regulations,  notwithstanding  the 
proTisions  of  their  foreign  charters.^ 

§  48.  Decisions  adhering  to  the  View  that  this  cannot  be 
done* — ^The  doctrine  first  announced  by  the  Supreme  Court  of  the  United 
States  *  is  still  followed,  so  far  as  appears,  in  some  of  the  courts  of  the 
States.  The  Supreme  Court  of  Pennsylvania  has  reiterated  the  view  laid 
down  by  Chief  Justice  Taney  in  that  case,  and  has  formulated  it  thus : 
'M.  That  the  artificial  person  or  legal  entity  known  to  the  common 
law  as  a  corporation,  can  have  no  legal  existence  out  of  the  bounds  of  the 
aorereignty  by  which  it  was  created.  It  must  dwell  in  the  place  of  its 
creation.  2.  That  the  corporation  in  question  was  chartered  by  the  two 
States  of  Ohio  and  Indiana,  by  the  same  name  and  style,  clothed  with  the 


1  BailToad  Co.  «.  Harris,  12  WaU. 
(U.  S.)  65;  foUowed  In  Copeland  v. 
Memphis  &c.  B.  Ck).,  8  Woods  (U.  8.), 
(&1, 658.  In  another  Federal  coart  it 
wu  held  that  where  the  charter  of  a 
corporation  in  one  State  Is  duplicated 
ta  another  State,  and  the  legislature 
aasnnies  to  create  a  home  corporation, 
the  effect  is  to  consolidate  the  two; 


but  forfpnrposes  of  jurisdiction  it  is  a 
separate  corporation  within  the  State 
of  its  adoption.  In  such  a  case  a  sep- 
arate organization  is  not  necessary. 
Blackburn  v.  Selma  &c.  B.  Co.,  2  Flip. 
(U.  S.)  626. 

«  Post,  Ch.  193. 

»  In  Ohio  &c.  R.  Co.  v.  Wheeler,  1 
Black  (U.  S.),  286. 
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same  capadtiea  and  powers,  and  intended  to  accomplish  the  same  ob- 
jects, and  is  spoken  of  in  the  laws  of  both  States  as  one  corporate  body 
exercising  the  same  powers  and  fulfilling  the  same  duties  in  both  States  ; 
and  yet  that  it  had  no  legal  existence  in  either  of  the  States,  exoept  by 
the  laws  of  the  State,  and  neither  State  could  confer  on  it  a  corporate 
existence  in  the  other,  nor  add  to  or  diminiah  the  powers  there  exer- 
cised.   Therefore,  that   it  was   a   distinct   and    separate    corporate 
body  in  Indiana,  from  the  corporate  body  of  the  same  name  in  Ohio. 
8.  That,  where  a  corporation  is  created  by  the  laws  of  a  State,  the  legal 
presumption  is  that  its  members  are  citizens  of  the  State  in  which  alone 
the  corporate  body  has  a  legal  existence ;  and  that  a  suit  by  or  against 
a  corporation  in  its  corporate  name,  must  be  presumed  to  be  a  suit  by  or 
against  citizens  of  the  State  which  created  the  corporate  body,  and  that 
no  averment  or  evidence  to  the  contrary  is  admissible,  for  the  purpose 
of  withdrawing  the  suit  from  the  Jurisdiction  of  a  court  of  the  United 
States.     4.  It  follows  from  these  principles  that  a  suit  by  a  corporation 
created  by  the  concurrent  legislation  of  two  States  was,  in  legal  contem« 
plation,  the  suit  of  the  individuals  who  compose  it,  and  must,  therefore, 
be  treated  as  a  suit  in  which  citizens  of  each  State  are  joined   as 
plaintiffs.     If  the  defendant  was  a  citizen  of  either  of  those  States,  such 
a  suit  could  not  be  maintained  in  the  Federal  courts,  where  juiisdiction 
of  the  case  depended  altogether  on  the  citizenship  of  the  parties,  and 
consequently,  the  plea  to  the  jurisdiction  in  that  case  was  sustained."  ^ 
The  Court  of  Appeals  of  Kentucky,  in  a  decision  rendered  as  late  as 
1880,  adheres  to  the  same  view.     The  question  concerned  the  effect  of 
two  acts  of  incorporation,  one  passed  by  the  legislature  of  Ohio  and  the 
other  passed  by  the  legislature  of  Kentucky,  both  incorporating  the 
Newport  and  Cincinnati  Bridge  Company,  a  company  whose  bridge  was 
built  across  the  Ohio  river  between  the  States  of  Ohio  and  Kentucky. 
The  appellant  contended  that  the  corporation  was  one  entity  created  by 
two  laws  emanating  from  different  sovereigns,  with  no  joint  govern- 
mental powers  over  the  subject  of  its  properties  and  business.    *'  This," 
said  Hargis,  J.,  ^^  seems  to  be  an  absurdity,  because  the  law-making 
power  of  neither  State  can  bind  the  other.     Kentucky  or  Ohio  has 
plenary  power  to  create  a  corporation,  but  neither  can  create  a  part  of 
the  elements  of  a  corporation  and  rely  upon  the  other  to  complete  it, 
and  by  this  unauthorized  marriage  of  distinct  legislative  powers,  produce 
a  being  which  has  not  received  its  full  life  from  either.     Each  legisla- 
tive power  must  complete  the  corporation,  or  it  never  can  be  done,  be- 
cause the  completing  act  of  one  State  is  not  binding  upon  the  State 

1  Allegheny  Connty  v.  Cleveland  &c,  R.  Co.,  51  Pa.  St.  228,  231,  opinion  by 
Woodward,  C.  J. 
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which  b^an,  but  failed  or  refused  to  complete  and  give  legal  existence 
to  the  corporation.     Otherwise,  persons  who  should  receive  from  a 
Stake  only  a  part  of  the  powers,  but  were  denied  the  rest  which  were 
neoessaiy  to  create  a  corporation,  could  apply  to  a  foreign  State  for 
sapplementary  legislation,  which  would  authorize  the  building  of  rail- 
roads and  bridges  upon  our  soil,  and  give  to  its  laws  an  extra-territorial 
force  — a  doctrine  that  has  always  been  successfully  denied  among 
these  States,  which  hold  the  relation  to  each  other  of  foreign  States  in 
dose  friendship.    The  creative  power  of  one  State  can  neither  be  added 
to  nor  subtracted  from  by  another,  so  as  to  strengthen  or  weaken  the 
power  of  the  former  in  its  own  territory.     And  the  proposition  that  two 
States  can  jointly  create,  by  partial  legislation  in  each,  a  corporation 
wMch  has  a  complete  legal  existence  in  either,  must  fall  to  the  ground. 
Theae  corporations  are  distinct,  controlling  the  same  substance  in  a 
joint  business,  and  appellant's  residence  is  alone  in  Ohio.     A  corpora- 
ticm  can  not  have  two  domiciles  or  residences  at  the  same  time.     It  ob- 
tadiis  a  residence  not  by  its  own  right,  but  by  legal  authority  which 
fixes  the  requisites  of  residence ;  and  it  retains  a  residence,  so  long  as 
Us  l^al  existence  lasts,  in  the  State  whence  it  received  it.     The  appel- 
lant was  properly  sued  as  anon-resident  of  Kentucky."     The  court, 
coming  to  the  merits,  which  was  the  right  to  recover  compensation  for 
legal  services,  under  an  employment  of  the  plaintiff  by  the  Kentuck}*^ 
eorporation,  held  that  the  legal  atatiLS  of  the  two  corporations  was  that 
of  a^rU9  for  each  other ^  and  that,  upon  this  theory,  the  obligation  was 
that  of  the  Ohio  corporation,  on  the  principle  of  respondeat  superior  A 

>  Newport  Ac.  Bridge  Co.  o.  Woolley,  78  Ky.  528. 
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CHAPTER    ni. 


ACCEPTANCE  OF  SPECUL  CHARTERS. 
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58.  Cannot  be  accepted  In  part. 
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65.  At  meeting  held  in  another  state, 

void. 

66.  Illustrations  of  the  foregoing. 

67.  Withdrawal  or  repeal  before  ac- 
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Section 

68.  Illustration. 

69.  Effect  of  acceptance 

60.  Facts  from  which  acceptance  pre- 
sumed. 

61;  Further  of  evidence  to  shovr  ac- 
ceptance. 

62.  Evidence  of  non-acceptance. 

63.  A  question  for  a  jury. 


§  52.  Necessity  of  Acceptance  of  Charter.  —  When  the  leg"- 
itilature  proceeds  to  create  a  municipal  or  other  public  corpora- 
tion, the  assent  of  the  inhabitants  within  the  territorial  district 
intended  to  be  incorporated  is  not  necessary.  But  a  man  can 
not  be  forced  by  the  legislature  to  become  a  member  of  a  strictly 
private  corporation  without  his  consent.^  The  general  rule, 
therefore,  is  that  a  charter  of  a  private  corporation  is  inoperative 
until  it  is  accepted.^    So  is  the  extension  of  a  charter  beyond 


1  Ellis  V.  MarshaU,  2  Mass.  269;  8. 
c.  3  Am.  Dec.  49;  Hampshire  v,  Frank- 
lin, 16  Mass.  76,  87.  There  is  much  au- 
thority, early  and  late,  for  this  general 
proposition.  Thus,  In  Bagg's  case» 
Kolle  Rep.  224,  it  seems  to  have  been 
agreed  by  the  court  that  a  patent  pro- 
cured by  some  persons  of  a  corpora- 
tion would  not  bind  the  rest,  unless 
tliey  should  assent.  And  in  Brown- 
low^s  Reports,  100,  this  passage 
occurs:  "It  was  said  that  the  in- 
habitants of  a  town  cannot  be  In- 
corporated without  the  consent  of 
a  major  part  of  them,  and  an  in' 
corporation  without  their  consent 
is  void.'*  In  like  manner  in  a  case 
in  Comberbach,  316,  Lord  Holt,  speak- 
ing of  a  new  charter  made  to  the 
city  of  Norwich  by  Henry  IV.  and  con- 
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firmed  by  Charles  II.,  says :  <*  The  new 
charter  had  been  void  If  the  corpora- 
tion had  refused  It;  but  when  they 
accept  and  put  it  in  execution,  then 
it  is  good."  In  lilce  manner,  it  is 
said  by  Chancellor  Kent:  *•  It  requires 
the  acceptance  of  the  charter  to  create 
a  corporate  body;  for  the  government 
cannot  compel  persons  to  become  an 
incorporate  body  without '  heir  consent, 
or  the  consent  of  at  least  the  major  part 
of  tliem."  2  Kent  Com.  277.  See, 
further,  Lexington  and  West  Cam- 
bridge R.  Co.  V.  Chandler,  13  Met. 
(Mass.)  316;  Wright  v.  Tukey,  3 
Cush.  (Mass.)  297;  Dartmouth  Col- 
lege V,  Woodward,  4  Wheat.  (U.  8.) 
708. 

>  Hasletto.  Wotherspoon,  1  Strobh. 
Eq.  (8.  C.)  209. 


NOT  ACCEPTED  IN  PART.     [1  Tbomp.  Corp.  §  53. 

its  original  term.^  So,  a  charter  granted  by  the  king  in  England 
ID  a  particular  guUd  of  tradesmen  does  not»  it  seems,  bind  all  the 
members  of  that  trade  in  England,  which  nothing  short  of  an 
act  of  Parliament  could  do,  but  it  binds  only  those  who  become 
members.' 

§  53.  Cannot  be  Accepted  in  Part.  —  As  a  general  rule, 
when  a  diarter  is  granted,  whether  it  be  one  of  creation,  or  of 
amendment  to  a  pre-existing  charter,  it  must  either  be  accepted 
or  rejected  as  offered,  and  without  condition ;  and,  in  accepting 
the  priyileges  conferred,  the  grantees  will  be  required  to  per- 
form the  conditions  imposed.^    A  charter  granted  by  the  Crown 
i»  England,  cannot  be  accepted  in  part  and  rejected  in  part,  un- 
less it  should  appear  to  be  the  intention  of  the  Crown  that  the 
grantee  should  have  the  option  to  accept  in  part  and  reject  in 
part.^    But  it  has  been  said:  **  However  well  settled  this  may 
be  in  regard  to  subsequent  conditions,  to  be  performed  after  the 
organization  of  the  company,  and  for  a  refusal  to  comply  with 
which  a  party  injured  may  have  his  remedy  at  law  or  in  equity 
for  a  specific  performance,  it  does  not  apply  to  conditions  prece-- 
detUy  upon  the  strict  performance  of  which  the  very  existence 
and  exercise  of  powers  on  the  part  of  the  corporation  depend. 
And  by  conditions  precedent  we  mean  anything  which,  by  the 
express  provisions  of  the  statute,  is  made  a  condition  to  be  per- 
formed  on  the  part  of  the  corporators  before  and  as  a  founda- 
/tbno/the  exercise  of  powers  and  privileges  under  the  charter. 
Iq  such  cases  the  organic  life  of  the  corporation  depends  upon 
i  strict  compliance  with  the  conditions  imposed,  and  until  this 
is  done  there  can  be  no  such  thing  as  an  acceptance  of  the 
charter.'* ' 


^  Lincoln  &c.  Bank  o.  Richardson, 
1  Me.  81.  It  has  been  ruled  that 
where  a  corporation,  which  is  already 
io  existence,  and  acting  nnder  a  former 
charter,  or  prescription,  or  usage, 
icoepts  a  new  charter  before  the  ex- 
piration of  the  old,  the  corporation 
may  stiU  act  under  the  former,  or 
ptrtiy  under  both.  Woodfork  v. 
Union  Bank,  8  Ck>ldw.  (Tenn.)  488. 


'  London  Tobacco  Pipe  Makers  Co. 
«.  Woodroffe,  7  Barn.  &  Cress.  838. 

*  Lyons  v.  Orange  &c.  B.  Co.,  82 
Md.  18,  80;  Kenton  County  Court  9. 
Bank  Lick  Turnpike  Co.,  10  Bush 
(Ky.),  629. 

*  Rex  ».  Westwood,  2  Dow  &  CI. 
21,  86. 

'  Lyons  V,  Orange  &c.  B.  Co.,  82 
Md.  18,  80.    See  post,  §  501,  et  seq. 
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§  64.     By  what  Body  or  OoiiBtitiieiicy* — Acceptance    of  a 
charter,  to  be  binding,  must  obviously  be  by  the  corporators  in 
their  constituent  capacity.     Until  acceptance,  there  is  ordinarily 
no  representative  body  which  could,  under  any  circumstances  or 
on  any  theory,  perform  such  an  act  for  the  corporators  at  larg^e, 
unless  in  the  case  of  a  renewal  of  a  charter.     Thus,  the  election 
of  a  board  of  directors  or  trustees  under  a  charter  is  an    act 
which  itself  implies  an  acceptance  of  the  charter.     But,  as  here- 
after seen,  when  the  charter  has  been  accepted  and  an  organ- 
ization has  taken  place  under  it,  and  directors  have  been  elected, 
an  amendment  to  the  charter  may  be  accepted  by  the  directors, 
if  acquiesced  in  by  the  corporators.^ 

§  55.  At  Meeting  held  in  Another  State,  Told.  —  It  has  been 
laid  down  in  round  terms  that  <<  all  votes  and  proceedings  of 
persons  professing  to  act  in  the  capacity  of  corporators,  when 
assembled  without  the  bounds  of  the  sovereignty  granting  the 
charter,  are  wholly  void.'*  *    This  is  a  branch  of  the  general 
rule  declared  in  a  leading  case,^  that  a  corporation  can  have  no 
legal  existence  out  of  the  boundaries  of  the  sovereignty  by  which 
it  is  enacted ;  that  it  exists  only  by  force  of  law ;  that,  where 
that  law  ceases  to  operate,  it  can  have  no  existence ;  and  that  it 
must  dwell  in  the  place  of  its  creation,  and  cannot  migrate  to 
another  sovereignty.     In  this  respect  a  distinction  must  carefully 
be  borne  in  mind  between  acts  done  by  the  members  in  their 
capacity  of  corporators,  and  by  the  directors  in  their  capacity  of 
agents  or  trustees.     Acts  of  the  former  class,  to  be  valid,  can 
only  be  done  within  the  bounds  of  the  sovereignty  creating  the 
corporation;  while  acts  of  the  latter  class  may  be  done  outside 
of  such  boundaries,  and  yet  be   valid .^    The  organization  of  a 
corporation  is  an  act  which,  from  its  very  nature,  can  only  be 
done  by  the  corporators  in  their  constituent  capacity.     If,  there- 

1  Post,  §  86.  *  Bank  of  Augusta  o.  Earle,  18  Pet 

s  Miller  «.  Ewer,  27  Me.  509,  opin-  (U.  S.)  619. 

Ion  by  Shepley,  J.;  quoted  and  re-  ^  This    distinction    is     stated    in 

affirmed   in   Smith   v.  Silver   Valley  Smitli  v.  Silver  Valley  Mining    Co. 

Mining  Co.,  6i  Md.  S5;  B.  e,  5i  Am.  tuprat  and  in  other  cases.    But  see 

Bep.  760,  765.  Oliio  &c.  B.  Co.  o.  McPherson,  85  Mo. 


26,  and  Arms  v,  Conant,  36  Vt.  750. 


48 


AT  MKESnKG  IN   ANOTHBB  8TATE.      [1  Thomp.  Corp.  §  56. 

f  ote,  ihey  meet  in  a  State  other  than  that  by  which  their  existence 
as  a  corporation  has  been  authorized  and  there  attempt  to  organ- 
ize, their  acts  will  be  void,  and  the  corporation  will  acquire  no 
existence,  unless  by  subsequent  events,  such  as  a  legislative  ratifi- 
cstion  by  the  State  granting  the  charter.^ 

f  56.  lUnstratlons  of  the  foresroing. — A  writ  of  entry  was 
faioQg^t  to  recover  a  tract  of  land  in  the  State  of  Maine.    The  defend- 
ants claimed  title  through  a  mortgage  executed  by  the  president  and 
secretary  of  the  Blue  Hill  Granite  Company,  which  had  been  char- 
tered as    a  corporation    by  the  legislature  of  Maine  in  1836.    It 
appeared  in  proof  that,  shortly  after  the  date  of  the  charter,  a  meeting 
of  the  corporators  for  the  purpose  of  organizing  the  corporation  was 
called  and  held  in  the  city  of  New  York ;  that  the  charter  was  there 
accepted;  that  the  officers  of  the  corporation,  consisting  of  president, 
secretary  and  directors,  were  there  chosen ;  that,  at  a  meeting  of  the 
directors  which  was  held  in  the  same  city  in  April,  1887,  the  president 
and  secretary  were,  by  a  vote,  authorized  to  execute  the  mortgage  in 
question,  which  they  accordingly  did.     There  was  no  proof  that  any 
meeting  for  the  organization  of  the  company,  or  for  the  choice  of  its 
officers  had  ever  been  held  in  the  State  of  Maine.    The  court,  upon  this 
proof,  held  that  the  mortgage  passed  no  title,  because  the  directors 
irho  ordered  its  execution  had  not  been  lawfolly  chosen.^    .... 
In  anolher  case  in  the  same  State,  a  shareholder  in  a  de  facto  corpora- 
tioo  sued  the  company  for  diyidends  upon  his  shares,  alleged  by  him 
to  have  been  illegally  forfeited  by  the  company.     It  appeared  that 
titt  act  of  incorporation  had  been  passed  by  the  legislature  of  Maine 
in  1836,  and  that,  in  April  following,   an  attempted  organization  of 
the  corporation  had  been  made  in  the  city  of  Boston,  in  Massachu- 
Ktts,  where  the  number  of  shares  was  determined  and  the  certificates 
iisiied.    The  oourt,  following  the  case  last  cited,  held  that  the  stock 
oertificate  which  the  plaintift  offered  in  eyidence  as  proof  of  his  right, 
baving  been  issued  by  officers  chosen  in  Boston,  was  invalid,  —  rea- 
soning that  there  could  be  no  stock  in  a  non-existent  corporation, 
and  that  the  plaintiff  could  not  have  become  a  stockholder  under 
any  attempted   organization  outside    the  State  granting    the    char- 

^  Miner   o.    Bwer,  supra;  dlstin-  54     Am.     Bep.    760,    distingnlshlng 

e^dfbing  Coppv.  Lamb,  SFairf.  (Me.)  Keene  v.  Van  Renth,  4&  Md.  184. 

Sli,  and  McCaU  v.  Byram  Man.  Co.,  >  MiUer  9.  Ewer,  27  Me.  509 ;  s,  c. 

<  Conn.  428.    See  Freeman  v,  Machias  46  Am.  Dec.  619.    The  decision  stands 

4cCo.y88Me.  843;  Smith  v.  Silver  on  doubtful  grounds ;  they  would  seem 

VaOflj  Mining  Co*,  ^  Md.  85;   s.  c.  to  have  been  directors  de/oeto. 
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ter.^    ....    In  a  later  case   in  Maryland,  a  corporate     cliar- 
ter  had  been  granted  by  the  legislature  of  North  Carolina.      The 
corporators  named  by  the  charter  held  their  first  meeting  in    Balti- 
more, in  the  State  of  Maryland,  and  there  undertook  to  accept    the 
charter  and  to  organize  the  corporation.    Thereafter,  one  of  the  sliare- 
holders  brought  a  suit  in  equity  to  set  aside  a  forfeiture  whicli  the 
company  had  undertaken  to  make  of  his  shares,  for  the  non-payment  of 
an  assessment,  which  had  likewise  been  made  at  a  meeting  of  the  direct- 
ors held  in  Baltimore.    The  court  afltened  a  decree  dismissing  the 
bill,  placing  its  decision  on  the  ground  that  the  corporation  had  ne^er 
acquired  a  legal  existence,  that  no  valid  shares  had  been  issued,  and 
consequentiy  that  tiie  plaintiff  had  no  standing  in  court.  3    •    -     -     - 
These  three  decisions  seem  to  involve  distinct  departures  from    the 
principle  that  the  vahdity  of  the  existence  of  a  corporation,  or  of  the 
election  of  its  officers,  cannot  be  inquired  into  collaterally. 

§  57.  Withdrawal  or  Repeal  before  Acceptance. —  An  offer 
of  a  charter  to  persons  who  have  not  applied  for  it  is  considered 
as  being  in  fieri  antil  those  persons  have  accepted  it;  and,  like 
any  other  offer,  it  may  be  withdrawn  at  any  time  prior  to  such 
acceptance.^ 

§  58.  Illustration.  —  An  offer  of  a  railroad  charter  was  made  to 
certain  persons  who  had  not  applied  therefor,  in  January,  1849,  by  the 
legislature  of  Indiana.  In  June,  1852,  these  persons  first  accepted  the 
charter.  In  November,  1851,  the  new  constitution  of  Indiana  went  into 
effect,  which  provided  that  corporations  other  than  banking  should  not  be 
created  by  special  laws.  It  was  held  that  the  acceptance  after  Novem- 
ber, 1851,  was  insufficient,  and  that  the  corporation  never  came  into 
existence.^ 

§  59.  Effect  of  Acceptance.  —  Though  it  is  optional  with 
members  of  a  private  corporation  whether  or  not  they  will  take 

^  Freeman  v,  Machias  &c.  Co.|  38  to  repeal  a  previous  legislative  pro- 

Me.  848.  vision  that  all  charters  should  be  sub- 

'  Smith  o.  Silver   Valley   Mining  jeet  to  alteration,   suspension,   and 

Co.,  64  Md.  85;  a.c,  54  Am.  Rep.  760.  repeal  by  the   legislature.    Little  v, 

*  State  V.  Dawson,  16  Ind.  40.    A  Bowers,    46    N.   J.    L.   800.     See 

provision  that  a  charter  should  not  post^  §  92. 

take  effect  unless  the  company  filed  a  *  State  o.  Dawson,  16  Ind.  40. 
■vniUen  aaaent  thereto  in  six  months,  — 
was  held,  not  to  indicate  any  purpose 
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the  benefit  of  their  charter,  yet  after  they  have  made  their  elec- 
tion, by  execating  the  powers  granted,  or  otherwise,  the  duties 
and  habilities  attach  which  the  charter  imposes.^     By  accepting 
the  charter,  they  become  bound  by  all  its  provisions,  and  cannot 
insist  that  the  enactment  of  any  provision  therein  was  fraudu- 
lently obtained.^    Stated  more  fully,  it  has  been  reasoned  that 
an  act  of  incorporation,  which,  after  naming  certain  persons, 
declares  that  they  **  and  such  others  as  may  hereafter  become  as- 
Bociated  with  them  for  that  purpose,  and  their  successors,  are 
hereby  declared  and  created  a  body  politic  and  corporate,"  con- 
stitutes such  persons  a  corporation  immediately  on  the  passage 
of  the  act,  if  there  are  no  conditions  that  must  be  complied  with 
before  they  can  become  a  body  corporate.    It  is  true  that  the 
charter  of  a  corporation  must  be  accepted ;  but  in  cases  of 
private  corporations  created  for  individual  benefit,  the  presump- 
tion is,  that  they  are  created  at  the  instance  and  on  the  request 
of  the  parties  to  be  benefited  thereby,   and  consequently,  are 
accepted  by  them.     If,  therefore,  they  are  found  exercising  the 
privileges  granted,  it  will  be  almost  conclusive  evidence  of  the 
fact  of  acceptance.' 

§60.  Facts  from  which  acceptance  presumed* — An  ac- 
ceptance by  the  corporators  of  their  charter  and  franchises  may 
be  presumed  from  a  variety  of  circumstances,  —  such  as  the  ex- 
isteDce  of  the  corporate  powers  conferred;^  the  fact  that  a 
charter  has  been  applied  for;  ^  or  user  of  the  franchises  or  powers 
conferred.* 


'  Riddle  «.  Proprietors  of  Locks 
4c,  7  Mass.  184;  Goshen  Turnpike  v. 
8eu8,  7  Conn.  86;  Commonwealth 
«.  Worcester  Turnpike  Co.,  8  Pick. 
(Mass.)  327. 

'Bushwick  &c.  Bridge  Co.  v. 
Ebbetts,  3  £dw.  Ch.  (N.  T.)  853.    See 

'  lUladega  Ins.  Co.  v.  Landers,  48 
Ala.  115, 136.  As  to  what  acts  on  the 
part  of  corporators  will  constitute  an 
acceptance  of  their  charter,  so  as  to 
alop  them  from  denying  the  validity 
of  contracts  entered  into  by  the  de 


facto  officers  of  the  corporation^  see 
Heath  v.  Silverthom  Lead  Min.  Ac. 
Co.,  89  Wis.  147. 

*  Penobscot  Boom  Corp.  t7.Lawson, 
16  Me.  224 ;  Ameriscoggin  Bridge  v. 
Bragg,  11  N.  H.  102.  See  also  Astor 
V.  New  York  Arcade  B.  Co.,  48  Hon 
(N.  y  ),  562. 

<^  Atlanta  v.  Qate  City  Gas-Light 
Co.,  71  Ga.  106. 

®  Illinois  River  B.  Co.  v.  Zimmer, 
20  111.  654  (case  of  an  amendment) ; 
Newton  v,  Carbery^  5  Cranch  C.  C.  (U« 
S.)  682. 
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§  61*  Farther  of  EhFidence  to  show  saoh  Acceptance.  •*—  It  is 

not  essential,  then,  that  the  acceptance  of  a  charter  should  appear 
in  the  records  of  the  corporation.*    It  may  be  inferred  from  tzcts 
of  the  corporators,  or  of  the  corporation,'  —  at  least  unless  the 
charter  in  terms  requires  some  express  act  of  acceptance  from  the 
corporators;  ^  or,  in  case  of  an  amendment  to  the  charter,  from 
acts  of  the  directors.^    Such  evidence  is  afforded  by  the  act  of 
organizing  as  a  corporation  and  exercising  the  franchises  con- 
f erred ;  ^  or  by  the  fact  of  expenditures  and  other  transactions 
in  furtherance  of  the  purpose  thereof,  without  proof  of  any 
formal  organization,  by  meeting,  election,  etc.^    So,  a  notice  for 
a  meeting  to  organize,  signed  by  those  named  in  the  charter,  is 
evidence  of  an  acceptance  of  the  charter.^ 

§  62.  Evidence  of  Non-acceptance.  —  On  the  other  hand, 
this  presumption  of  acceptance  from  the  fact  that  the  charter  has 
been  applied  for  is  rebutted  by  evidence  that  no  proceedings  were 
ever  had  under  it,  although  seven  years  have  elapsed  since  its 
date.*  The  proprietors  of  a  toll  bridge,  several  years  after  it 
was  built,  were  incorporated  by  the  legislature,  but  did  not  ac- 
cept the  charter.  In  a  quo  wan*anto  against  them  by  the  attor- 
ney-general, they  had  denied  that  they  had  ever  assumed  to  act 
as  a  corporation,  and  a  judgment  of  preclusion  was  thereupon 
entered.  It  was  held,  that  this  judgment  was  conclusive  evi- 
dence that  they  had  not  accepted  their  charter,  and  could  not  be 
impeached  collaterally.* 


1  RnsseU  v.  McLeUan,  14  Pick. 
(Mass.)  68. 

*  Taylor  o.  Newbeme,  2  Jones  Eq. 
(N.  C.)  Ul. 

8  Logan  V.  McAUister,  2  Del.  Ch. 
176. 

*  Po8t^  §  87. 
»  Ibid. 

«  McKay  v.  Beard,  20  S.  C.  156. 

*  Gleaves  o.  Turnpike  Co.,  1  Sneed 
(Tenn.) ,  491.  In  1851,  the  legislature 
of  Minnesota  authorized  the  organi- 
zation of  the  <<  St.  Paul  Div.  No.  1  Sons 
of  Temperance"  as  a  corporation, 
with  power  to  sue  and  be  sued,  make 
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contracts,  and  hold  and  sell  real  and 
personal  property.  The  division  had 
existed  under  that  name  since  1849. 
These  facts,  together  with  the  exer- 
cise of  corporate  powers  In  convejring 
real  estate  as  security  for  a  loan, 
were  deemed  sufficient  to  justify  a 
referee  In  finding  that  the  division 
accepted  the  act  of  incorporati  on .  St . 
Paul  Division  v.  Brown,  11  Minn. 
856. 

*  Newton  v,  Carbery,  5  Cranch  C. 
C.  (U.  S.)  682. 

•  Thompson  v.  New   York  &c.  B. 
Co.,  8  Sandf .  Ch.  (N.  Y.)  625. 


QUESTION  FOB  JUBT.     [1  Thomp.  Corp.  §  62. 

§  63.  ▲  Qnestlon  for  a  Jury.  —  The  question  of  the  accept- 
of  an  act  of  incorporation  is  for  the  jury^  in  an  action  at 
law.^  This  is  analogous  to  the  rule  in  the  law  of  contracts,  that 
whether  there  has  been  a  verbal  acceptance  of  a  written  proposal 
18  a  qnestion  for  a  jury ; '  and  to  the  rule  in  respect  of  dedica- 
Hona  of  land  to  public  purposes,  that,  whether  there  has  been  an 
aooeptanoe  of  the  dedication  is  a  question  for  a  jury.^  If,  how- 
ever, the  only  evidence  which  is  tendered  to  show  an  acceptance 
18  a  writing,  the  effect  of  such  writing,  as  evidence  of  an  accept- 
ance, will  be  a  mere  question  of  interpretation^  for  the  judge.* 

1  Himmond  v.  Straus,  53  Md.  1.  >  Ibid.^  §  1856. 

s  1  Thomp.  Tr.,  2  m^*  *  1  Thomp.  Tr.,  §  1065  «l  §eq. 
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CHAPTER    IV. 


AMENDMENT  OF  CHABTEBS. 
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66.  Preliminary. 

67.  Power    of  legislature  to   amend 

charters. 

68.  Amendments  in  f  nrtheraace  of  the 

original  design. 

69.  Amendments  granting  or  altering 

remedy. 

70.  Amendments  made  in  the  exercise 

of  the  police  power. 
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assenting  subscribers. 

72.  View    that    majority   binds   mi- 

nority except  as  to  fundamental 
changes. 
78.  View  that  majority  binds  minority 
unless  there  is  a  total  deviation 
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54 


Sbctiok 

84.  View  that  subscription  is  made 

subject  to  legislative  power  to 
amend  charter. 

85.  Materiality  of  amendment,  ques- 

tion for  court. 

86.  What  body  give  assent. 

87.  When  the  action  of  the  directors 

evidence  of  acceptance. 

88.  Illustration. 

89.  Effect  of  reservation  of  power  to 

alter  or  repeaL 

90.  Whether  this  power  is  merely  a 

reservation  to  state  for  public 
purposes. 

91.  Further  of  this  subject. 

92.  Power    to   alter   or  repeal,    re- 

served  in  a  general  law,  ap- 
plies  to    future    special   char- 
ters. 
98.  Illustration. 

94.  Subsequent  general  laws   oper- 

ating as  amendments  of  special 
charters. 

95.  Amendments  authorizing  a  sur- 

render of  franchises. 

96.  When  acceptance  of  amendment 

not  necessary. 

97.  Evidence  of  acceptance  of  amend- 

ment by  corporation. 

98.  Evidence  of  acceptance  by  stock- 

holders. 
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SicnoH  Section 

IOC.  View  that  objections  can  only  104.  Objection  by  third  parties :  con- 
be  raised  by  quo  warranto,  etc.  tractors. 

lOS.  Amendment  by  substitution  of  105.  How  minority  are  protected  in 
new  charter.  England. 

§  66.  Preliminary. — The  constitation  of  the  United  States 
proyides  that  "no   State  shall     ♦     *     *     pass  any     *     *     * 
law  impairing  the  obligation  of  contracts."  ^    It  was  established 
by  the  Supreme  Court  of  the  United  States,  in  the  celebrated 
case  of  DartmoiUh  College  v.  Woodwardy'^  that  the  charter  of  a 
priyate  corporation,  when  granted  by  the  legislature  and  accepted 
by  the  grantees,  becomes  a  contract  between  the  State  and  the 
oorporation,  which  can  not  be  impaired  by  subsequent  legisla- 
tion, without  the  consent  of  the  other  contracting  party.     It  is 
not  intended  in  this  chapter  to  enter  upon  a  general  discussion 
of  the  inviolability  of  corporate  charters  under  this  decision ; 
ibat  subject  is  reserved  for  future  treatment.®    It  will  be  neces- 
sary, however,  to  consider  the  subject  in  this  chapter,  in  so  far 
aa  it  involves  the  question  of  the  power  of  the  legislature  to 
grant  amendments  to  corporate  charters  on  the  application  of  a 
majority  of  the  members,  or  of  the  governing  body,  but  without 
the  concurrence  of  all  the  members,  so  as  to  bind  the  corporation 
or  the  dissenting  members. 

§  67.  Power  of  liegrislatore  to  amend  Charters.  —  In  the 
case  of  municipal  or  other  public  corporations,  the  charter  does 
not  constitute  a  contract  between  the  State  and  the  corporators 
within  the  meaning  of  the  clause  of  the  constitution  of  the  United 
States  above  quoted.  It  follows  that,  in  respect  of  public  corpo^ 
i'oiions^  the  power  of  the  legislature  to  alter,  modify  or  abro- 
gate any  corporate  power  or  franchise  conferred  by  previous 
charter  is  plenary^  and  no  member  will  be  heard  to  object 
thereto.^  But,  by  reason  of  this  constitutional  prohibition,  it  is 
regarded  by  most  courts  as  beyond  the  power  of  the  legislature 

^  Const.  U.  S.,  Art.  1,  §  10.  825;  Cole  v.  East  Greenwich  Fire  En- 

MWheat.  (U.  S.)519;  reyersings.  gine  Co.,  12  B.  I.  202;  Louisville  v. 
e- 1 N.  H.  111.  Louisville  University,    16   B.    Monr. 

•PiM<,Ch.  117,  Art.  I.,  6t#e5.  (Ky.)    642;    Head  v.  University,   1» 

*  Peopleo.  Morris,  18  Wend.  (N.  T.)     Wall.  (U.  S.)  526. 
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of  a  State  to  make  fundamental  changes  in  the  charter  of  an 
isiingprivate  corporation^  such  as  materially  alter  the  naturo  of 
the  corporation,  or  change,  or  enlarge  its  powers  or  purposes, 
without  the  consent   of  all    the    stockholders   or    membeirs»^ 
unless  the   legislature   has  reserved  the  power  to  make   sueh 
changes  in  the  original  charter,  or  unless  such  power  is  reserved 
to  the  legislature  in  the  constitution  of  the  State,^  or  in  some  stat- 
ute which  is  operative  notwithstanding  the  silence  of  the  char- 
ter.^   But  if  the  power  to  alter  or  repeal  is  reserved  in  the 
incorporating  act,  or  otherwise  as  above  stated,  the  legislature 
may  make  such  alterations  or  amendments  as  it  may  see  fit,  and 
the  judicial  courts  will  have  no  power  to  consider  their  pro- 
priety.* 


1  Livingston  v.  Lynch,  4  Johns.  Ch. 
S78 ;  Natusch  v.  Irving,  2  Coop.  Ch. 
(Tenn.)  358. 

3  II  the  power  is  reserved  in  the 
constitution  of  the  State,  it  need  not 
be  contained  in  the  charter.  Dela- 
ware Railroad  Co.  v.  Tharp,  5  Harr. 
(DeL)  4o4. 

3  Mowrey  v.    Indianapolis    R.  &c. 
Co.,  4  Biss.  (U.  S.)  78;  City  of  Cov- 
ington t?.  Covington  &c.  Bridge  Co,,  10 
Bush  (Ky.),  69;  AUen  v.  Buchanan,  9 
PhU.  (Pa.)  283;  Indiana  &c.  Turnp. 
Eoad  V.  PhiUips,  Penr.  &  W.  (Pa.) 
184;  State  v,  Heyward,  3  Rich  L.  (S. 
C.)  389;  Winter  v,  Muscogee  R.  Co., 
11  Ga.  438;  New  Orleans  &c.  R.  Co.  v. 
Harris,  27  Miss.  617;  Fry  v.  Lexing- 
ton &c.  B.   Co.,  2  Mete.   (Ky.)  314; 
Hamilton  v.  Keith,  6  Bush  (Ky.),  458. 
The  cases  cited  do  not,  all  of  them, 
express  fully  the  doctrine  of  the  text. 
It  has  been  drawn  on  a  comparison  of 
many  decisions.    In  some  of  the  cases 
general  expressions  are  found  to  the 
effect  that  an  act  of  the  legislature 
granting  new  franchises  to  an  exist- 
ing corporation   upon  specified  con- 
ditions,   is    inoperative    untU   it   is 
acepted.    Lyons  o.  Orange  &c.  B.  Co., 
38  Md.  18.    It  was  said  by  Lord  Holt, 
C.  J.»  that  although  the  king  might 
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make  such  a  constitution  as  they 
themselves  (meaning  the  corporation^ 
might  have  done  without  him,  but  the 
new  charter  had  been  void  if  the  cor- 
poration had  refused  it;  but  when 
they  accept  and  put  it  in  execution 
then  it  is  good.  Rex  v.  Larwood, 
Comb.  315,  816. 

^  Miners'  Bank  v.  United  States,  I 
Greene  (Iowa) ,  553 ; «.  c.  1  Morr.  (Iowa) 
482;  Hyatt  v.  McMahon,  25  Barb. 
CN.  y.)  467;  State  v.  Granville  &c.  So- 
ciety, 11  Ohio,  1 ;  Sala  v.  New  Orleans, 
2  Woods  (U.  S.),  188;  Lothrop  v. 
Stedman,  42  Conn.  583;  Gardner  v. 
Hope  Ins.  Co.,  9  R.  I.  194;  s.c.ll  Am. 
Rep.  238;  Lothrop  v,  Stedman,  13 
Blatch.  (U.  S.)  134;  Joslyn  v.  Pacific 
Mail  Steamship  Co.,  12  Abb.  Pr.  (n. 
s.)  (N.  Y.)  829;  Com.  v.  Fayette  Co. 
B.  Co.,  55  Pa.  St.  452;  Robinson  v, 
Gardiner,  18  Gratt.  (Va.)  509;  Close 
V,  Glenwood  Cemetery,  107  U.  S.  466 
(cliarter  granted  by  Congress).  It  is 
added  in  some  cases  that  this  rule  is 
subject  to  the  qualification  that  the 
power  is  not  to  be  exercised  in  such  a 
way  as  to  violate  the  principles  of  nat- 
ural justice.  Sala  v.  New  Orleans,  2 
Woods  (U.  S.),  188;  Lothrop  v, 
Stedman,  13  BUtch.  (U.  S.)  184. 


ALTERING  KEMEDIE8.      [1  Thomp.  Corp.  §  69. 

§  68.  Amendments  in  Furtherance  of  the  Original  Design. — 
TbiB  rale  does  not  extend  so  far  as  to  prevent  the  legislature  from 
enacting  amendments  to  a  charter,  in  furtherance  of  the  original 
designy  on  the  application  of  the  corporation  or  of  a  majority  of 
the  members.^     The  constitutionality  of  a  statute,  by  which  cer- 
tain stockholders  of  a  railroad  company  were  required  to  waive 
their  interest  in  a  municipal  subscription  in  aid  of  the  railroad, 
has  been  upheld,  on  the  ground  that,  without  the  aid  of  the  sub- 
scription under  the  amended  charter,  the  stock  of  such  subscrib- 
ers would  be  worthless,  and  that  they  could  not  lose,  but  must 
gain,  by  the   provision   complained  of  .^    The   mere  grant  of 
ausdliart/  powers  to  enable  the  corporation  the  better  to  carry 
oat  the  original  design,  does  not  constitute  such  a  radical  and 
fondamental  change  in  the  objects  and  purposes  for  which  the 
original  company  was  chartered,  as  places  the  amendment  within 
the  category  of  statutes  impairing  the  obligation  of  contracts. 
Instead  of  impairing  the  obligation  of  the  contract  expressed  in 
the  charter,  it  aids  and  effectuates  it.^    The  same  may  be  said  of 
amendments  removing  restrictions,  or  releasing  or  discharging 
burdens  to  which  the  corporation  is  subject  under  an  existing 
statute,^ — such  as  an  amendment  empowering  a  religious  cor- 
poration to  sell  for  its  own  benefit  its  real  estate,  although  its 
charter  forbids   such  alienation ;  ^  or  extending  the  time  within 
which  the  corporation  may  complete  its  undertaking.^ 

§  69.  Amendments  Granting  or  Altering  Remedies.  —  Nor 

does  this  constitutional  inhibition  extend  so  far  as  to  disable  the 
legislature  of  a  State  from  altering  an  existing  charter  of  a  pri- 
vate corporation,  so  as  merely  to  effect  a  change  of  remedies 


1  Stftte  9.  Accommodation  Bank  of 
La.,  26  La.  Ann.  28S;  Fry  v,  Lexing- 
toa  &C.  B.  Co.,  2  Mete.  (Ky.)  814; 
Winter  v.  Moscogee  B.  Co.,  11  6a. 

m, 

'  Shelby  County  v.  Shelby  Bailroad 
Co.,  5  Bush  (Ky.), 225. 

'  Sprlgg  V.  Western  U.  Tel.  Co.,  46 
M(L  67;  Glilbrd  «.  New  Jersey  R.  Co., 
10  9.  J.  £q.  171 ;  Bfayor  of  Wetumpka 
f.  Winter,  29  Ala.  651;  Hyatt  v.  Mc- 


Mahon,  26  Barb.  (N.  Y.)  467;  Curry 
V.  Scott,  64  Fa.  St.  270;  Zabrlskie  t?. 
Hackensack  &c.  B.  Co.,  3  Green  (N. 
J.)  178. 

*  People  V,  Grand  &c.  Plank  Road 
Co.,  10  Mich.  400. 

^  Burton's  Appeal,  57  Pa.  St.  218. 

•  Taggart  v.  Western  Maryland  R. 
Co.,  24  Md.  663;  8,  c.  89  Am.  Doc. 
761,  771;  Union  Hotel  Co.  v.  Hersee, 
79  N.  Y.  468. 
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without  diresting  any  existing  rights.  ^    The  power  of  a  State  to 
regulate  the  forms  of  administering  justice   is  an  incident    of 
sovereignty,  and  its  surrender  is  never  presumed.     Therefore  a 
statute  which  prescribes  a  mode  of  serving  process  upon  railroad 
companies,  different  from  that  provided  for  in  a  charter  previous- 
ly granted  to  a  particular  company,  does  not  impair  the  obliga- 
tion of  the  contract  between  such  company  and  the  State,  and  is 
not  invalid.^     So,  it  has  been  held  that  the  legislature  has  the 
power  to  modify  at  its  pleasure  a  summary  remedy  against  de- 
faulting stockholders  given  to  a  corporation  by  its  charter.*     So^ 
although  a  charter  contain  no  provision  for  the  liquidation  of  a 
corporation  in  case  of  its  dissolution^  the  omission  may  be  sup- 
plied by  subsequent  legislation,  without  impairing  the  obligation 
of  the  contract  between  the  State  and  the  corporators,  conceding 
the  charter  to  be  such.^     So,  a  provision  in  a  special  charter  pre- 
scribing the  manner  in  which  the  corporation  must  proceed  in 
condemning  land^  must  yield  to  a  subsequent  general  law  pre- 
scribing a  different  mode.*^    There  is  more  difficulty  in  uphold- 
ing amendments  which  grant  to  individuals  remedies  against  the 
corporation  which  did  not  exist  before,  in  such  a  sense  that  the 
right  inheres  in  the  remedy.     Thus,  it  has  been  reasoned,  with 
reference  to  a  corporation  which  found  it  necessary  to  damage 
land  in  the  prosecution  of  its  works,  that  the  legislature  could 
not,  by  a  law  enacted  subsequent  to  its  charter,  give  to  land- 
owners a  remedy  for  damages  where  none  existed  under  the 
charter.     But  where  a  supplementary  charter  had  been  accepted 
by  the  corporation,  in  which  a  power  was  reserved  to  the  legislature 
to  alter  and  amend  its  charter  so  as  to  do  no  injustice  to  its  stock- 
holders,—  it  was  held  competent  for  the  legislature  to  enact  a  law 
giving  to  land-owners  a  remedy  for  damages  already  done.*    But 
such  remedies  may  be  given  in  the  exercise  of  the  police  power ^ 
which  the  State  possesses  alike  over  persons  and  corporations.' 

1  Reapers'  Bank  o.  WUlard,  24  ni.  '  Ex  parte  North  East  &c.  R.  Co., 

483;  Gowen  v.  Penobscot  K.  Co.,  44  87  Ala.  679. 

Me.  140;  Cummings  «.  Maxwell,    45  *  Haynes  v.  Carter,  9  La.  An.  265. 

Me.  190;  Hyatt  v,  McMahon,  25  Barb.  >  McCrea  v.  Port  Royal  R.  Co.,  8  8. 

(N.  Y.)  457.  C.  881;  s.  c.  16  Am.  Rep.  729. 

>  Railroad  Co.  v,  Hecht,  95  U.  S.  '  Monongahela  Nav.  Co.  v.  Coon,  6 

168;  affirming  «•  c.  29  Ark.  661.  Pa.  St.  879. 

'  See  Board  of  Int.  Imp.  t?.  Scarce, 


HON-A88EKTINO  SUBSCRIBERS.       [1  Thomp.  Corp.  §  71. 

§  TOii  Amendments  made  In  the   Bxercise  of  the  Police 

Power. — Nor  can  the  legislature  of  the  State,  by  the  grant  of 

a  particular    charter  to   a  private  corporation,  disable  future 

legislatures  from  enacting  wholesome  and  necessary  police  reo;u- 

ladons;^  though  in  many  cases  great  difficulty  will  be  found  in 

drawing  the  line  between  an  inviolable  charter  right  and  a  police 

regulation  which  it  is  competent  for  the  legislature  to  enact.     It 

has  been  held  that  a  statute  of  Massachusetts,  relating  to  the 

manufacture  and  sale  of  malt  and  other  intoxicating  liquors^  is  in 

the  nature  of  a  police  regulation  of  a  particular  kind  of  property, 

aod  applies  to  such  property  when  in  the  hands  of  corporations 

as  well  as  when  in  the  hands  of  individuals;  and  that  it  does 

Dot  impair  the  obligation  of  the  contract  contained  in  the  charter 

of  a  corporation,  although  the  corporation  was  created  before 

the  passage  of  the  statute,  under  a  charter  which  authorized  it 

to  manufacture  such  liquors,  and  although  the  legislature  had  re- 

eeiTed  no  power  to  alter,  modify  or  repeal  the  charter.^    It  has 

been  held  in  Connecticut  that  a  statute  requiring  a  railroad 

company  to   reopen  and  maintain  a  station  on  its  road,  which 

it  has  abandqned,  is  not  in  the  nature  of  an  amendment  of  the 

charter,  requiring  acceptance  by  the  company  before  it  can  take 

effect,  but  is  an  exercise  of  the  legislative  authority  to  direct  the 

management  of  the  road,  and  is  obligatory,  from  the  time  of  its 

enactment.^ 


§  71.  What  Amendments  Release  Non-assenting  Subscrib- 
ers.— The  relation  between  a  corporation  and  a  stockholder  is 
one  of  contract^  and  hence  any  legislative  enactment  which, 
without  the  assent  of  the  stockholder,  authorizes  a  material 
change  in  the  powers  or  purposes  of  the  corporation,  not  in  aid 
of  its  original  object,  is  not  binding  upon  him.^    The  grounds 


SBnT.  (Ky.)  676;  post,  next  section, 
and  Ch.  118. 

^  JPoityCh,  118.  Bodemacher  v.  Mil- 
iTMJkee  Ac.  R.  Co.,  41  Iowa,  297  (Im- 
posing liabmty  for  railway  fires); 
Wilder  V.  Maine  Central  R.  Co.,  65  Me. 
833  (requiring  raUway  companies  to 
fence  their  tracks) ;  State  v.  Noyes,  47 
He.  189;  Indianapolis  &c.  R.  Co.  o. 
Townsend,  10  IncL  88. 


^  Com.  t7.  Certain  Intoxicating  Liq- 
nors,  115  Mass.  153.  Compare  Beer 
Co.  V,  Massachusetts,  97  U.  S.  25. 

^  State  V.  New  Haven  &c.  R.  Co., 
43  Conn.  351.  See,  in  supposed  illus- 
tration of  the  text,  State  v,  Greer,  9 
Mo.  A  pp.  219  (changing  mode  of 
voting  at  corporative  elections). 

*  Sparrow  «•  Evansvllle  &c.  R. 
Co.,  7  Ind.  869;  McCray  v.  Junction 
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oil  which  stockholders  are  entitled  to  claim  a  release  from  the 
obligation  of  their  subscription^  where  there  has  been  a  material 
change  in  the  charter,  are  very  plain.     By  his  subscription,  the 
stockholder  agrees  to  furnish  money  to  be  applied  for  a  particu- 
lar purpose.     This,  of  course,  does  not  bind  him  to  furnish  the 
money  if  it  is  to  be  applied  to  a  materially  different  purpose.^ 
A  strictly  logical,  though  extreme  view  is,  that  the  alteration  of 
a  corporate  charter,  affecting  substantially  the  character  of  the 
enterprise,  can  be  had  only  by  unanifnous  consent  of  the  members 
of  the  corporation.     There  are  cases  which  uphold  this  rule  to 
the  extent  of  declining  any  inquiry  into  the  advantage  or  disad- 
vantage which  may  flow  from  such  a  change  to  a  dissenting 
stockholder,  or   into  the   materiality  or  immateriality  of    the 
amendment  as  affecting  his  contract,  or  into  the  private  reasons 
which  he  may  have  for  dissenting  from  the  change.^    They  con- 
cede to  him  the  right  to  say  non  hcec  infoedera  veni,^    But,  as 
corporate  ventures,  owing  to  unforeseen  difficulties,  can  seldom 
be  carried  out   in  strict   accordance  with  the  original  under- 
taking, most  courts  have  found  this  rule  too  severe  for  practical 
justice.*    Two  qualifications  have  therefore  been  grafted  upon 


R  Co.,  9  Ind.  858;  Booe  &.  Junction 
R.  Co.,  10  Ind.  93;  Martin  v.  Junction 
R.  Co.,  12  Ind.  605;  State  o.  Bailey,  16 
Ind.  46. 

^  Union  Locks  &c.  Co.  v,  Towne,  1 
N.  H.  44;  8.  c.  8  Am.  Dec.  82.  See 
also  Middlesex  Turnp.  Corp.  v,  Locke, 
8  Mass.  268 ;  Middlesex  Tump.  Corp. 
V,  Swan^  10  Mass.  884;  s,  c.  6  Am. 
Dec.  189;  Ang.  &  A.  Corp.,  §  537.  Of 
course,  and  under  any  rule  or  theory, 
the  consenting  shareholders  are  bound. 
Chesapeake  &c.  Canal  Co.  v.  Robert- 
son, 4  Cranch  C.  C.  (U.  S.)  291. 

«  Central  R.  Co.  v.  Collins,  40  Ga. 
617;  Zabriskle  v,  Uackensack  R.  Co., 
18  N.  J.  Eq.  170. 

8  Union  Locks  &c.  Co.  ».  Towne,  1 
N.  II.  44;  s,  c.  8  Am.  Dec.  82. 

*  It  has  been  observed:  "Such  a 
rule  has  been  found  too  stringent  for 
the  practical  administration  of  jus- 
tice.   Too  much  power  would  thus  be 
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placed  in  a  small  majority  to  clog  the 
wheels  of  a  large  corporation,  by  in- 
terposing an  injunction  to  its  further 
progress,  under  an  amendment  which, 
though  making  no  material  change  in 
the  charter,  might  yet  contain  such 
further  privileges  or  indemnities  as 
would  be  not  only  highly  beneficial  to 
the  corporation,  but  also,  perhaps, 
absolutely  necessary  to  the  profitable 
prosecution  of  its  business .  Or,  again, 
a  corporator  might,  under  this  rule, 
when  his  subscription  to  the  capital 
stock  was  sought  to  be  collected, 
avoid  it  upon  the  ground  that  the  char- 
ter had  been  chauged  in  some  imma- 
terial way,  though  the  alteration  had 
never  affected  his  interests .  The  courts 
have,  therefore,  almost  unanimously 
agreed  in  restricting  their  protection 
over  the  minority  to  those  changes  la 
the  charter  which  are  radical. "  53  Am. 
Dec.  462,  note. 


NON-ABSENTING  SUBSCRIBERS.     [1  Thomp.  Corp.  §  72. 

it:  1.  That  it  does  not  apply  where  the  change  produced  by  the 
amendatory  act  is  trifling  or  immaterial,^  2.  That  it  does  not 
apply,  at  least  in  its  full  force,  where  the  act  of  incorporation  is 
by  its  terms  subject  to  amendment^  alteration  or  repeal  at  the 
pkasiire  of  the  legislature.'  But,  unless  this  power  is  reserved, 
it  most  follow  that  the  legislature  cannot,  in  an  amendatory  act, 
authorize  the  majority  to  accept  the  amendment  so  as  to  bind 
the  minority ;  because  this  would  have  the  effect  of  impairing 
the  obligation  of  the  contract  entered  into  among  the  corpora- 
tion, the  majority  and  the  minority  in  the  original  subscrip- 
tion;'  though  an  act  of  the  English  or  Canadian  parliament, 
which  is  not  under  such  a  constitutional  restraint,  could  easily 
go  to  this  extent.^ 

$  72.  View  that  Majority  binds  Minority  except  as  to  Fun- 
damental Cbanges.  —  Most  of  the  cases  unite  upon  the  practi- 
cal and  just  rule  that,  when  a  person  subscribes  to  the  capital 
stock  of  a  corporation,  he  does  it  with  the  implied  under- 
standing that  changes  may  be  made  in  the  charter  by  the  action 
of  the  majority,  which  do  not  radically  deflect  the  enterprise 
from  its  original  purposes.  Accordingly,  the  rule  is  said  to  bo, 
that  in  the  absence  of  a  power  reserved  by  or  to  the  legisla- 
ture to  amend  the  charter,  or  of  a  provision  in  the  charter  that 
the  majority  may  accept  an  amendment  thereto,  —  an  acceptance 
hy  the  majority  of  a  material^  radical  ov  fundamental  change  in 
the  charter  binds  only  the  accepting  majority,  and  discharges  a 
digsenting  shareholder  from  his  contract  of  subscription.^    On 


^  Mnford  &c.  Tnrnp.  Co.  v.  Brush, 
10 Oh.  Ill;  a.  c.  36  Am.  Dec.  79. 

*  Such  has  been  the  case  with  aU 
the  llassachasetts  acts  of  incorpora- 
tion granted  since  March,  1831.  Agri- 
coltoial  Branch  Ballroad  v.  Winches* 
ter^is  AUen  (Mass.),  32,  per  Cliapman, 
J. 

*  Kew  Orleans  &c.  R.  Co.  v.  Harris, 
27  Hiss.  517. 

*  The  English  courts  have  gone 
farther,  and  hare  qualified  the  rule 
thtt  a  majori^  cannot  bind  the  ml- 
Do%  In  a  ]oint*stock  company  as  to 


acts  not  contemplated  by  the  common 
contract  (fiurmesterv.  Norris,  6  Exch. 
796),  by  holding  that  it  does  not  apply 
to  corporate  companies  organized  un- 
der sanction  of  Parliament  for  an  un- 
dertaking involving  public  interests  and 
duties.  Ffooks  v.  London  &c.  B.  Co., 
17  Jur.  865;  Stevens  o.  South  Devon 
R.  Co.,  13  Beav.  48. 

«  Mowrey  v.  Ind.  &  Cin.  R!  Co.,  4 
Biss.  (U.  8.)  86;  Clearwater  ».  Mere- 
dith, 1  Wall.  (U.  S.)  26,  40;  Railway 
Co.  «.  Allerton,  18  Id,  283,  285;  Ash- 
ton  v.   Barbank,   2  Dill.    (U.  S.)  485; 
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the  other  hand,  those  changes  in  the  charter  which  in  no  w^ay 
materially  affect  the  compact  subsisting  among  the  ahare- 
holders,  but  which  merely  have  the  effect  of  clothing  the  cor- 
poration with  additional  immunities  and  privileges,  in  further- 
ance of  the  original  design  of  its  incorporation,  will,  when  ac- 
cepted by  a  majority  in  amount  or  number  of  the  shareholders » 
according  to  the  method  of  voting  prescribed  by  the  charter  or 
governing  statute,^  bind  the  whole  corporation,  and  a  dissent- 
ing member  will  remain  liable  on  his  shares.^ 


Printing  House  v.  Trustees,  104  U. 
S.  711;  Kenosha  &c.  R.  Co.  9.  Marsh, 
17  Wis.  18;  Indiana  &c.  Tump.  Co.  v. 
PhiUlps,  2  Penr.  &  W.  (Pa.)  184; 
Brown  o.  Fairmount  Mln.  Co.,  10 
PhUa.  (Pa.)  82;  Turnp.  Co.  v.  Arndt, 
81  Pa.  St.  317:  Lauman  v.  Lebanon 
Valley  &c.  B.  Co.,  80  Id.  42;  McCray 
V.  -Junction  R.  Co.,  9  Jnd.  858;  Booe 
r.  Junction  B.  Co.,  10  Id.  98;  Shelby- 
villeTump.  Co.  v.  Barnes,  42  Id,  498; 
Supervisors  of  Falton  Co.  v.  Miss.  &c. 
R.  Co.,  21  111.  338;  Troy  &c.  R.  Co.  v. 
Kerr,  17  Barb.  (N.  Y.)  681,  607;  Buf- 
falo &c.  B.  Co.  9.  Pottle,  23  Id.  21; 
Hartford  &c.  R.  Co.  v.  Croswell,  6 
HiU  (N.  Y.),  383,  886;  New  Orleans 
&c.  R.  Co.  9.  Harris,  27  Miss.  517,  587, 
539;  Hester  v.  Memphis  &c.  R.  Co., 
32  Id.  380;  Champion  v.  Memphis  &c. 
R.  Co.,  35  Id.  692 ;  State  v.  Accommo- 
dation Bank  of  La.,  26  La.  Ann.  288; 
Hoey  V.  Henderson,  32  Id.  1069; 
Stevens  v.  Rutland  &c.  R.  Co.,  29  Yt. 
546 ;  Waring  v.  Mayor  &c.  of  Mobile, 
24  Ala.  701;  Winter  v.  Muscogee  R.  Co., 
11  Ga.  438;  Fry  v.  Lexington  R.  Co., 
2  Met.  (Ky.)  314;  Thompson  v.  Guion, 
5  Jones  Eq.  (N.  C.)  118;  Charlotte 
Bank  t7.  Charlotte,  85  N.  C.  483;  Mid- 
dlesex Tump.  Corp.  v.  Locke,  8  Mass. 
268;  Middlesex  Turnp.  Corp.  v. 
Swan,  10  Id.  385;  Old  Town  &c.  R. 
Co.  V.  Veazie,  89  Me.  571;  Kean  v. 
Johnson,  9  N.  J.  £q.  407;  Black  v. 
Delaware  &c.  Canal  Co.,  24  Id.  455, 
466;  Tuttle   v.    Mich.    Air   Line,    85 
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Mich.  247;  Marietta  &c.  R.  Co.  «. 
Elliott,  10  Oh.  St.  57;  Union  I^cks 
&c.  17.  Towne,  1  N.  H.  44;  Witter  v. 
Miss.  R.  Co.,  20  Ark.  488;  MisslBSippl 
&c.  R.  Co.  V,  Cross,  Id.  443.  See 
Clinch  V.  Financial  Co.,  L.  B.  4  Ch. 
Ap.  117;  Dougan's  Case,  L.  R.  8  Ch. 
Ap.  540;  Simpson  v.  Denlsoiiy  10 
Hare,  54,  56. 

1  Generally  a  majority  in  value^  and 
not  a  majority  in  number;  otherwise 
a  majority  in  number  having  but  a 
relatively  small  interest  in  the  cor- 
poration, could,  by  their  acceptance 
of  an  amendment  to  its  charter ,  con- 
trol the  majority  in  amount  and  change 
the  nature  of  their  investment.  Wit- 
ter V.  Mississippi  &C.  R.  Co.,  20  Ark. 
463. 

^  Fry's  Executors  o.  Lexington  &c. 
R.  Co.,  2   Met.  (Ky.)  322;  Waring  v. 
Mayor  &c.  of  Mobile,  24  Ala.    201; 
Everhart  v.  Westchester  &c.  R.   Co.. 
28  Pa.  St.  839;  Irvine  v.  Tump.  Co., 
2  Penr.  &  W.  (Pa.)  474 ;  Clark  v.  Mo- 
nongahela  Nav.  Co.,  10  Watts   (Pa.;, 
864;  Poughkeepsie  &c.  Plank  R.  Co.  «. 
Griffin,  24  N.  Y.  150;  Taggart  v.  West- 
em  Md.  R.  Co.,  24  Md.  564 ;  Bank  v. 
Richardson,   1  Me.  79;  Bucksport  R. 
Co.  V.  Buck,  68  Id.  81;  Woodforkv. 
Union  Bank,  8  Coldw.  (Tenn.)  488; 
Greeneville  &c.  R.  Co.  v.  Johnson,  8 
Baxt.  (Tenn.)  332;  State  v.  Accommo- 
dation Bank  of  La.,  26  La.  Ann.  288; 
Joy  t;.  Jackson  &c.  R.   Co.,  11  Mich. 
165;  Wilson  v.  WlUs  Valley  R.  Co.,  88 


KON-ASSBNTINO  8UB80RIBBB8.      [1  Thomp.  Corp.  §  74. 

§  78*  View  that  Majority  binds  Minority  unless  there  is  a 
Total  Deviation  from  the  Original  Object.  —  There  is  another 
and  more  limited  view,  that  a  change  in  the  charter,  procured 
and  accepted  by  a  majority  of  the  shareholders,  will  bind  the 
minorily,  unless  the  change  is  so  radical  as  to  have  the  effect  to 
wreoch  the  enterprise,  so  to  speak,  entirely  from  its  original 
purpose,  —  as  to  change  a  canal  company  into  a  railway  com- 
pany, an  insurance  company  into  a  banking  company,  or  the 
like.    The  view  of  these  cases  is  that  the  dissenting  minority 
remain  bound  upon  their  contracts  of  subscription,  provided  the 
general  character  and    scope  of  the  corporation  remains  the 
eame  under  the  amendment  as  before,  although  the  amendment 
has  worked  a  grave  alteration  in  its  organization,  or  in  respect 
of  the  extent  of  the  undertaking  which  it  was  originally  planned 
to  perform.^     In  the  view  of  these  courts,  the  loiU  of  the  major^ 
ity  should  govern,  unless  there  is  fraud,  or  an  entire  change  in 
the  original  purpose.^ 

§  74.  What  Changes  are  Material  so  as  not  to  Bind  Minor* 
ities. — Amendments  to  the  charters  of  railway  companies  which 
essentially  vary  the  route  of  the  road,'  so  as  to  cause  it  to  run 
throagh  a  different  section  of  country,  or  otherwise  essentially 
alter  its  plan,  or  change  its  termirms^^  or  extend  the  road  be- 


^  470;  FaU  River  Iron  Works  v. 
Old  Colony  R.  Co.,  5  Allen  (Mass.)» 
^liAgricaltoralR.  Ck>.  v.  Winches- 
^f  13  Id.  29;  Peoria  v.  Preston,  86 
Iowa,  115. 

^  BaneU  v.  Alton  &c.  R.  Co.,  IS  111. 
K4;  Ftoria  &c.  R.  Co.  v.  Biting,  17 
l^'  429;  Spragae  o.  Illinois  Rlv.  R. 
Co.,19/d.  174;  nUnoisRlv.  R.  Co.  v. 
Zimmer,  20  Id.  654;  Rice  v.  Rock 
Islud  R.  Co.,  21  Id,  98 ;  Illinois  Grand 
'I'nmk  R.  Co.  v.  Cook,  29  Id,  243;  Ross 
«.  CUcago  &c  R.  Co.,  77  Id.  134 ;  Pa- 
<^flcH.  Co.  9.  Renshaw,  18  Mo.  210; 
Pacific  R.  Co.  o.  Hughes,  22  Id.  297. 
^also  Gray  v,  Monongahela  Nay* 
Co.,  2  Watts  &  S,  (Pa.)  156;  Cross  v. 
Peach  Bottom  R.  Co  ,  00  Pa.  St.  892; 
Deltware  R.  Co.  v,  Tharp,  1  Hoast. 
Wi)  174;  Martluo.  PensacolaR.  Co., 


8  Fla.  881 ;  Dayton  &c.  R.  Co.  v.  Hatch, 
1  Disney  (Oh.),  84;  Currie  «.  Mut. 
Ass.  Soc.,  4  Hen.  &  M.  (Va.)  815. 

>  Sprague  v.  Illinois  &c  R.  Co.,  10 
m.  174;  Illinois  &c.R.  Co.  v.  Zlmmer, 
20  m.  654;  Ross  v,  Chicago  &c.  R. 
Co.,  77  111.  127.  Compare  Fulton 
County  V.  Marsh,  10  Wall.  (U.  S.)  677. 

>  Hester  t;.  Memphis  &c.  R.  Co.,  82 
Miss.  880;  Champion  v.  Memphis  &c. 
R.  Co.,  85  Id.  692 ;  Winter  v.  Muscogee 
R.  Co.,  11  Ga.  45;  Buffalo  &c.  R.  Co. 
V.  Pottle,  28  Barb.  (N.  Y.)  21. 

^  Ifarietta  &c.  R.  Co.  v.  Elliott,  10 
Oh.  St.  57;  Middlesex  Tump.  Corp.  v. 
Locke,  8  Mass.  267;  Middlesex  Tump. 
Corp.  t7.  Swan, /d.  885;  P!ank  Road 
&c.  Co.  Aradt,  81  Pa.  St.  817;  Thomp- 
son o.  Guion,  5  Jones  £q.  (JA.  C.)  118. 
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yond  its  charter  limits y^  —  will  release  a  dissenting  stockholder. 
It  is  not  enough  that  there  may  hare  been  such  a  change  as  will 
prejudice  the  personal  interests  of  the  dissenting  stockholder.      If 
the  general  course  of  the  roadway  remains  the  same  and  no 
change  has  taken  place  such  as  sacrifices  to  a  material  extent  the 
interests  of  the  corporation,  it  will  not  be  regarded  as  funda- 
mental, in  such  a  sense  as  to  release  dissenting  stockholders.^     Nor 
will  an  amendment  conferring  the  power  to  construct  a  branch 
road  have  this  efiect,  the  termini  of  the  main  line  remaining  the 
same.^    But  one  who  has  subscribed  to  the  stock  of  a  <<  life  and 
accident"  insurance  company  is  not  bound  to  pay  his  subscrip- 
tion after  the  company  has  been  authorized,  by  a  change  in  its 
charter,  to  transact  the  business  of  **  fire,  marine,  and  inland  in- 


surance. 


»'  i 


§  75.  Amendments  Authorizing  Consolidation  or  SubdiTis- 
ion. —  Many  decisions  hold  that  an  amendment  providing  for  a 
consolidation  of  the  corporation  with  another  is  of  such  a  funda- 
mental character  as  releases  dissenting  shareholders  in  either 
company;  ^  and  it  has  been  held  that  equity  will  restrain  a  con- 
solidation, at  the  suit  of  a  dissenting  stockholder,  until  security 
is  given  him  for  the  value  of  his  interests.*    So,  an  amendment 


1  Stephens  9.  Rutland  &c.  R.  Ca,29 
Vt.  646. 

*  Fry  o.  Lexington  Ac.  R.  Co.,  2 
Mete.  (Kj.)  822,823;  Wilson  v.  Wills 
Valley  R.  Co.,  88  6a.  466;  Irvine  v. 
Turnpike  Co.,  2  Penr.  &  W.  (Pa.) 
474;  Banet  o.  Alton  &c.  R.  Co.,  18  111. 
604;  FaU  River  Iron  Works  v.  Old 
Colony  R.  Co.,  5  Allen  (Mass.)  221. 

s  Peoria  &c.  R.  Co.  v.  Preston,  86 
U.  116. 

^  Ashton  V.  Burbank,  2  DiU.  (U.  S.) 
485. 

'  Pearce  v.  Madison  R.  Co.,  21 
How.  (U.  S.)  441 ;  Mowrey  v,  Cincin- 
nati R.  Co.,  4  Hiss.  (U.  S.)  88;  Clear- 
water u.  Meredith,  1  Wall.  (U.  S.)  26; 
Tuttle  V.  Michigan  Air  Line,  86  Mich. 
247;  New  Jersey  Ac.  R.  Co.  v. 
Strait,  86  N.  J.  L.  822;  Carlisle  v, 
Terre  Haute  &c.  R.  Co.,  6  Ind.  816; 
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McCray  v.  Junction  R.  Co ,  9  Ind. 
868;  Booe  v.  Junction  R.  Co.,  10  Ind. 
98;  Shelbyville  Tump.  Co.  v,  Barnes, 
42  Ind.  498 ;  Lauman  v.  Lebanon  Val- 
ley R.  Co.,  80  Pa.  St.  42.  Compare 
Clinch  V.  Financial  Co.,  L.  R.  4  Ch. 
117;  Dougan^s  Case,  L.  R.  8  Ch.  540; 
Thomas  v.  Railroad  Co.,  101  U.  S.  71; 
East  Anglian  R.  Co.  v.  Eastern  Coun- 
ties R.  Co.,  11  C.  B.  776;  Eastern 
Counties  R.  Co.  v.  Hawkes,  6  H.  L. 
Cas.  881 ;  Abbott  t;.  Johnstown  &c.  R. 
Co.,  8  N.  T.  27;  McGregor  o.  Deal  Ac. 
R.  Co.,  18  Ad.  &  £1.  (N.  s.)  618;  «.  e. 
22  L.  J.  (Q.  B.)  69;  Kean  v.  Johnson, 
9  N.  J.  Eq.  401;  Troy  &c.  R.  Co.  v. 
Boston  &c.  R.  Co.,  86  N.  Y.  117;  Mid- 
dletown  v.  Boston  &c.  R.  Co.,  63 
Conn.  861. 

*  Lauman  v,   Lebanon   Valley  R. 
Co.,  80  Pa.  St.  42. 


NON-A88KNTING  SUBSCRIBERS.     [1  Thomp.  Corp.  §  77. 

providing  for  a  mihdivision  of  the  corporation  is  fundamental 
and  will  release  dissenting  sabscribers.^  But  where  there  is,  at 
the  time  of  the  incorporation,  a  general  statute  authorizing  the 
oonaolidation,  the  rule  is  different ;  for  here  the  implication  of 
the  law  is  that  the  shareholder  consents  to  hold  his  shares  sub- 
ject to  the  governing  statute,  which  enters  into  and  forms  a  part 
of  the  contract.^  Laws  have  been  enacted  in  some  of  the  States 
proriduig  that,  on  the  consolidation  of  two  or  more  corpora- 
tions, a  dissenting  stockholder  may  have  his  stock  appraised  and 
pnrdiased  by  the  consolidated  company.' 

{  76.  Other  Changes  deemed  Fundamental.  —  An  amend- 
ment authorizing  a  lease  of  the  corporate  property  to  another 
corporation  for  999  years  rests  on  the  same  footing  as  an 
amendment  authorizing  a  consolidation,  and  is  obviously  funda- 
mental in  such  a  sense  that  it  will  be  restrained  in  equity  at  the 
option  of  a  dissenting  stockholder.^  So  is  an  amendment  con- 
ferring the  privilege  qf  selling  the  road  owned  by  the  corpora- 
tion.^ So  is  an  alteration  reducing  the  minimum  number  of  sub- 
scribed shares,  thus  rendering  a  stockholder  liable  who  otherwise 
would  not  be.^ 

\  77«  Farther  Holdings  on  this  Snhject.  —  The  view  which 
disr^ards  the  personal  interests  of  the  stockholder,  although  he 
may  have  been  induced  to  subscribe  for  his  shares  with  the  chief 
Tiew  of  promoting  those  interests,^  leads  easily  to  such  conclu- 
aioQs  as  that  his  contract  is  not  materially  impaired  wiien  the 
majority,  contrary  to  his  wishes,  accept  an  amendment  extending 
the  road  beyond  its  charter  terminusy^  or  even  changing  its  ter^ 

1  Saperrisors  v.  Mississippi  &c.  B.  ^  Black  v.  Delaware  &c.  Canal  Co., 

Co.,  21  m.  338;  Indiana  &c.  Tnrnp.  24  N.  J.  Eq.  465.  ^ 

Co.  ».  Phimps,  2  Penr.  &  W.  (Pa.)  *  Kean  v.  Johnson,  9  N.  J.  Eq.  407. 

184.  •  Old  Town  &c.  B.  Co.  v.  Vcazle, 

'  Sparrow  v.  EvansvUle  &c.  B.  Co.,  39  Me.  571. 
7  lod.  869;  Bailroad  Co.  v.  Black,  79  ^  This  is  the  view  of  several  of  the 

IU-26i.    Compare  Simpson  v.  Den-  courts.    Sprague  v.  Illinois  &c.  B.  Co., 

iwn,  10  Hare,  51.  19  lU.  174;  Illinois  Biver  B.  Co.  v. 

'  N.  J.  Laws  1878,  p.  58,  §  2;  Id.  Zimmer,  20  111.  654.    See  also  Inrlne 

lWl,p.  222,  §  8;  /d.  1883,  p.  242,  §  2;  v.  Turnpike  Co.,  2  Penr.  &  W.   (Pa.) 

^'  Y.  Laws  1884,  Ch.  867.    So  in  En-  466. 
SUod:  25  &  26  Ylct.,  Ch.  89,  {  ICl,  175.  <  Peoria  &c.  B.  Co.  v.  Elting,  17  Dl. 
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mini;  ^  or  reducing  its  length;  ^  or  directing  material  alterations 
in  its  terminus,  including  the  abandonment  of  one  depot  and 
the  erection  of  another;  ^  and  one  court  has  gone  so  far  as  to 
hold  that  the  subscriber's  contract  is  not  impaired  unless  he  is 
obliged   to  pay  more  money  on  his  subscription.^ 

§  78.  Amendments  Increaslngr  the  Capital  Stock.  —  As  here- 
after seen,^  a  corporation  cannot  increase  its  potential  capital 
stock,  without  authority  from  the  legislature,  expressed  in  its 
charter  or  governing  statute.     An  increase  of  its  capital  stock  is 
a  change  of  such  a  fundamental  character  that,  where  the  govern- 
ing statute  empowers  the  corporation  to  do  it,  but  does  not  pro- 
vide by  whom  the  power  shall  be  exercised,  it  can  not  bo  exer- 
cised by  the  directors,  but  must  be  exercised  by  the  sharehold- 
ers, or  by  the  directors  by  the  authority  of  the   shareholders.* 
But  it  does  not  follow  from  this  that  an  increase  of  the  capital 
by  a  majority  of  the  stockholders,  under  an  amendment    to  a 
charter,  or  under  a  general  law,  will  operate  to  discharge  a  dis- 
senting shareholder.     One  view  is  that  the  shareholder  takes 
his  shares  subject  to  the  implication  that  the  legislature  may  au- 
thorize the  board  of  directors  to  make  such  an  increase  J    Another 
is  that  whether  the  cai)ital  stock  has  been  properly  increased  is  a 
question  which  the  State  alone  can  raise,®  —  at  least  that  it  cannot 
be  raised  by  a  shareholder,  under  a  plea  of  non-assumpsit^  when 
sued  on  his  contract  of  subscription.*    But  a  shareholder  who, 
after  the  capital  stock  of  the  company  has  been  increased,  re- 
tains his  shares  and  participates  in  the  profits,  is  estopped  by  bis 


429;  Rice  v.  Rock  Island  R.  Co.,  21 
Id,  93;  Cross  v.  Peach  Blossom  R. 
Co.,  90  Pa.  St.  392. 

^  Spragne  v,  Illinois  River  R.  Co., 
19  111.  174.  See  also  Illinois  River  R. 
Co.  0.  Zimmer,  20  111.  654;  Ross  v. 
Chicago  &c.  R.  Co.,  77  111.  134. 

*  Troy  &c.  R.  Co.  v,  Kerr,  17  Barb. 
(N.  Y.)  607;  contra^  Kenosha  &c.  R, 
Co.  V.  Marsh,  17  Wis.  18. 

«  Worcester  v.  Norwich  &c.  R.  Co., 
109  Mass.  103. 

«  Delaware  R.  Co.  v.  Tharp,  1 
Houst.  (Del.)  149. 
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»  Posty  §  2079. 

'  Eidman  v.  Bowman,  68  HI.  444; 
s.  c.  11  Am.  Rep.  90;  Railway  Co.  v. 
Allerton,  18  Wall.  (U.  S.)  238.  Com- 
pare Nashna  &c.  R.  Co.  v.  Boston  &c. 
R.  Co.,  27  Fed.  Rep.  826;  Venner  ». 
Atchison  &c.  R.  Co.,  28  Fed.  Rep.  589. 

^  Pay  son  v.  Withers,  6  Blss.  (U. 
S.)  276.  See  also  Pacific  R.  Co.  v. 
Hnghes,  22  Mo.  291;  s.e.  64  Am.  Dec. 
295. 

<  Pullman  v,  Upton,  96  U.  S.  829, 
per  Mr.  Justice  Strong. 

*  Judgm.,  Ibid, 


NON-ASSENTING  SUBSCRIBERS.       [1  ThODip.  Corp.  §  79. 

«mA(erifrom  claiming  exemption  from  the  responsibilities  of 
his  contract  after  the  company  has  become  insolvent.^  But  the 
role  may  be  different  where  the  increase  is  wholly  ujiaulhorized^ 
aad  the  question  arises  between  the  subscriber  and  the  company 
in  an  action  for  calls.' 

{  79.  Illustrations.  —  It  has  been  held  that  an  increase  of  the  capi- 
tal of  a  plank-road  company  and  an  application  of  the  funds  so  raised 
to  the  constmction  of  a  branch  road,  in  pursuance  of  an  act  of  the 
legislature  passed  since  the  date  of  a  stock  subscription,  will  not  release 
a  stockholder.^  -  -  -  .  Nor  did  a  subsequent  legislative  amend- 
ment of  the  charter  of  a  railway  company,  changing  its  name,  and 
authorizing  an  increase  of  its  capital  and  an  extension  of  its  road ;  and 
this,  whether  the  alteration  was  beneficial  to  the  stockholders  or  not,  it 
hsTing  been  duly  made,  and  without  any  fraud  on  the  part  of  the  com- 
pany.* -  -  -  -  Upon  Mke  grounds,  where  the  charter  of  an  in- 
surance company  recited,  ^^  the  capital  stock  shall  be  $1,000,000,  and 
may  be  increased  to  not  exceeding  $5,000,000,  at  the  discretion  of  the 
stockholdeis,"  and,  after  a  person  had  subscribed  for  a  given  number 
of  shares,  the  legislature  amended  the  charter  by  declaring  '^  the  board 
of  directors  shaU  have  power  to  increase  the  capital  stock  of  said  com- 
pany from  time  to  time,  in  their  discretion,"  — a  subsequent  increase 
made  by  the  directors,  under  the  power  thus  conferred,  was  not  such  a 
cbaoge  in  the  contract  of  subscription  as  the  legislature  was  prohibited 
from  authorizing,  and  did  not  discharge  the  shareholder.^ 


'  Post,  §  20S3. 

*  Chubb  o.  Upton,  95  U.  S.  666. 

*  Thus,  where  the  directors  of  a 
plftok-road  company,  after  the  f orma- 
UoQ  of  the  company,  extended  the 
nain  line  of  the  road  beyond  the 
point  originally  specified,  and  in- 
creased Its  capital  stock,  without  the 
written  consent  of  the  persons  owning 
^wo-thirds  of  the  capital  stock,  or  a 
najority  of  the  Inspectors,  etc.,  as 
provided  by  the  first  section  of  the 
NevTork  Flank-Hoad  Act,  Laws  N. 
Y*  1849,  ch.  250,  such  acts  being  nn- 
tathorized  and  Illegal,  exonerated  the 
Diigina]  stockholders  from  all  liabll- 
^tjto  pay  their  subscriptions.  Nor 
woQld  the  fact  that  the  stockholder 

Participated  In  the  proceedings  of  the 


company  to  extend  the  road,  and  re- 
tained his  stock  after  the  extension 
has  been  made,  and  then  sold  the  same 
for  a  valuable  consideration  to  a  third 
person,  estop  him  from  denying  his 
liability  to  pay  his  subscription. 
Macedon  &c.  Flank-road  Co.  v.  Lap- 
ham,  18  Barb.  (N.  Y.)  312;  Middlesex 
Tump.  Corp.  v.  Lock,  8  Mass.  268; 
Middlesex  Tump.  Corp.  o.  Swan,  10 
Mass.  884 ;  Stevens  v.  Rutland  &c.  R. 
Co.,  1  Am.  L.  Reg.  154;  s,  c  29  Vt. 
545. 

^  Schenectady  &c.  R.  Co.  v. 
Thatcher,  11  N.  Y.  102. 

<  Buffalo  &c.  R.  Co.  v,  Dudley,  14 
N.  Y.  336. 

•  Fayson  v.  Withers,  5  Biss.  (U. 
S.)  269. 
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§  80.   When  Stockholder  bound  on  Principle  of  Acqval- 
escence,  Ratification  or  Estoppel.  —  Although  the  gtockholder 
does  not  affirmatiyely  assent  to  the  amendment  of  the  charter, 
and  although  the  amendment  may  be  of  such  a  nature,  or  the 
rule  in  the  particular  jurisdiction  such  that,  if  he  had  seasonablj^ 
dissented,  the  effect  would  have  been  to  discharge  him  from  his 
liability  as  a  stockholder,  — yet  if  he  lie  by,  expressing  no  dis- 
sent, but  allowing  the  corporation  to  go  on  under  the  amended 
charter,  incurring  additional  liabilities  on  the  faith  of  his  respon- 
sibility as  a  subscriber  to  its  capital  stock,  he  will,  on  obvious 
principles,  preclude  himself  from  setting  up  the  defense  of  this 
change  in  the  charter,  when  proceeded  against  by  the  corpora^ 
tion  or  by  its  creditors  to  collect  his  unpaid  subscription,  or 
otherwise  to  enforce  his  liability  as  a  shareholder ;  and  it  is  quite 
immaterial  whether  his  liability  is  placed  on  the  ground  of  the 
loss  of  his  rights  by  laches^  or  his  validation  of  an  act  of  the 
majority,  not  otherwise  binding  upon  him,  by  his  acquiescence ^ 
or  on  the  principle  of  an  equitable  estoppel^  —  though  the  better 
reason  seems  to  place  it  on  the  last  named  ground.^ 

§  81.  Effect  of  Want  of  Knowledge  of  the  Change  on  the 
Part  of  a  Shareholder. —  It  should  seem,  on  principle,  that  a 
shareholder  ought  to  be  required  to  take  sufficient  interest  in  the 
affairs  of  the  corporation  to  know  of  an  act  of  such  importance 
and  publicity  as  a  legislative  amendment  of  the  charter  of  the 
corporation.  It  has  accordingly  been  held  that  one  who  has 
subscribed  for  shares  in  a  corporation  after  it  has  accepted  an 
amendment  of  its  charter,  cannot  avoid  liability  on  his  subscrip- 
tion on  the  ground  that  he  was  ignorant  of  the  change.^  And 
this  is  so  for  stronger  reasons,  where  the  shareholder,  subse- 


1  Chubb  o.  Upton,  95  U.  S.  665; 
ante,  §  61;  post,  §8681.;  Martin  v. 
'l^ensacola  R.  Co.,  8  Fla.  870;  Mem- 
phis Branch  R.  Co.  v,  Sullivan,  57  6a. 
240;  Bedford  B.  Co.  v.  Bowser,  48  Pa. 
St.  29 ;  Houston  v.  JefEerson  College, 
68  Id,  428;  Danbury  &c.  R.  Co.  v 
Wilson^  22  Conn.  435;  Vermont  &c. 
R.  Co.  V.  Vermont  Cent.  R.  Co.,  84 
Vt.  2;  Hayworth  v.  Junction  R.  Co., 
18  Ind.  848;  Giflord  o.  New  Jersey  R. 
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Co.,  10  N.  J.  Eq.  176;  Zabriskie  v, 
Hackensack  &c.  R.  Co.,  18  Id,  178;  Ex 
parte  Booker,  18  Ark.  838;  Mowrey  v. 
Ind.  &  Cin.  R.  Co.,  4  Blss.  (U.  S.)  79; 
Upton  V.  Jackson,  1  Flip.  C.  C-  (U. 
S.)  418;  Owen  v,  Purdy,  12  oiio  St. 
79;  Goodin  v,  Eyans,  18  Id.  15( 

>  Sparrow  v,  Bvansyille  &c.  1b.  Co., 
7  Ind.  869 ;  Eppes  v.  Mis6lss!|)pi  &c. 
R.  Co.,  85  Ala.  54. 


IMMATEBIAL  AMENDMENTS.       [1  Thomp.  Coip.  §  83. 

qowtly  to  the  amendment,  has  voted  at  corporate  meetings  and 
othervrise  acted  in  a  manner  consistent  only  with  the  view  of  his 
being  a  shareholder.^ 

§  82.  Other  Alterations  Immaterial  and  hence  PermissiTe. — 

Among  the  amendments  of  the  charter  which  are  deemed  im- 
material, or  in  furtherance  of  its  design,  and  hence  permissive, 
are  amendments  changing  the  name  of  the  corporation.^  Where 
a  railroad  charter  has  been  granted  by  the  legislature  subject  to 
alteration  or  repeal,  an  amendment  extending  the  time  for  the 
completion  of  the  road,  is  no  alteration  of  the  contract  with  a 
dubscriber  to  its  stock.'  Such  an  amendment,  being  for  the 
benefit  of  the  corporation,  will  be  presumed  to  have  been  passed 
with  the  consent  of  the  stockholders.^  So,  an  alteration  in  the 
charter  of  a  private  corporation,  increasing  the  number  of  direct- 
ors from  five  to  nine,  is  not  a  fundamental  alteration,  and  may 
be  accepted  by  a  majority  of  the  stockholders.^  So,  of  an 
amendment  changing  the  location  of  a  turnpike  road ;  the  gov- 
erning principle  here  declared  being  that  the  benefit  which  re- 
sults to  individual  property  by  the  incorporation  of  a  company 
and  the  location  of  a  road  does  not,  in  contemplation  of  law, 
enter  into  the  consideration  of  the  contract  of  subscription,  and 
that  such  subscriptions  are  necessarily  subject  to  the  power  of 
the  legislature  to  change  the  location  of  the  road,  where  the  con- 
trary is  not  expressly  stipulated.^  Nor  did  a  subsequent  altera- 
tion of  the  charter  of  a  navigation  company,  extending  its 
privileges,  although  its  liabilities  might  thereby  be  extended.^ 
Nor  did  a  subsequent  act  of  Parliament,  authorizing  a  railway 
company  to  buy  and  work  a  canal  from  M.  to  A.,  and  to  make  a 
railway  from  D.  to  M.  only,  when  the  contract  of  subscription 


^  Bedford  B.  Co.  o.  Bowser,  48  Pa. 
8t  29.  But  see,  eorOra^  Old  Town  &c. 
B.  Co.  V.  Yeazie,  89  Me.  571. 

*  BniEalo  &c.  B.  Co.  v.  Dudley,  14 
N.  T.  386;  Beading  v,  Wedder,  66  lU. 
80;  Bncksport  &c.  B.  Co.  o.  Buck,  68 
Me.  81;  Milwaukee  &c.  B.  Co.  «. 
Field,  12  Wis.  340;  post,  §  287. 

'  Agricultural  Branch  B.  Co.  o. 
Winchester,  18  AUen  (Mass.)*  29. 


4  San  Antonio  o.  Jones,  28  Tex.  19. 

*  Mower  v.  Staples,  32  Minn.  284. 

•  Irvln  V.  Turnpike  Co.,  2  Penr.  & 
W.  (Pa.)  466,  opinion  by  Gibson,  C. 
J.  Compare  Central  Plank  Boad  Co. 
o.  Clemens,  16  Mo.  869, 866. 

Y  Gray  v.  Monongahela  Nav.  Co.,  3 
Watts  &  S.  (Pa.)  156. 
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provided  for  forming  a  company  to  make  a  railway  ^<  from  D.  to 
M.,  and  thence  to  A."^ 

§  83.  Ajnendments  Changingr  Denomination  of  Shares.  — 

Where  the  original  charter  provided  that  the  capital  stock  should  be 
divided  into  shares  of  $200  each,  and  the  subscriber  took  four  shares 
of  this  denomination,  and  afterwards  the  charter  was  changed,  dividing 
the  capital  stock  into  shares  of  $100  each,  which  act  was  accepted  by 
the  corporation,  and  four  shares  were  assigned  to  the  subscriber, 
for  which  he  paid  in  part,  he  was  deemed  to  have  assented  to  the 
change.^ 

§  84.  View  that  Snbscription  is  made  Snbject  to  LiegislatlT'e 
Power  to  amend  Charter.  —  Early  decisions  of  the  Supreme  Court 
of  Pennsylvania  denied  the  foregoing  principles,  and  overrode  the  rights 
of  subscribers  to  the  capital  stock  of  turnpike  companies,  by  holdings 
that  such  subscriptions  to  a  corporation,  providing  for  the  location  of  a 
turnpike  road,  were  subject  to  the  power  of  the  legislature  to  change  the 
location  of  the  road  at  an  intermediate  point,  unless  the  contraiy  was 
expressed.^    These  cases  proceed  on  an  assumption  which  in  many 
cases  is  contrary  to  the  fact,  and  therefore  unsound  as  the  basis  of  a 
legal  conclusion,  that  the  benefit  which  results  to  individual  property, 
from  the  incorporation  of  such  a  company  and  the  location  of  its  road, 
does  not,  in  contemplation  of  law,   enter  into  the    consideration  of 
the  contract  of  subscription ;  wherefore  it  is  reasoned  that  such  sub- 
scriptions are  necessarily  subject  to  the  power  of  the  legislature  to 
change  the  location  of  the  intended  road,  where  the  contrary  is  not  ex- 
pressly stipulated. 


1  Midland  &c.  R.  Co.  v.  Gordon,  16. 
Mee.  &  W.  803.  Many  other  cases  are 
fonnd  tendinji^  to  establish  the  same 
doctrine :  Middlesex  T.  Co.  v,  Locke, 
8  Mass.  268 ;  Hartford  &c.  R.  Co.  v, 
CrosweU,  5  Hill,  888;  Indiana  &c.  T. 
Co.  V,  Phillips,  2  Fenn.  184;  New 
Orleans  &c.  B.  Co.  v.  Harris,  27  Miss. 
617. 

*  Kennebec  &c.  B.  Co.  v.  Waters,  84 
Me .  869.  Bat  the  mere  fact  that  the  de- 
nomination of  shares  has  been  changed^ 
if  the  shares  are  capable  of  being 
traced  and  identifled,  is  no  objection 
to  their  Yalidity,  and  no  reason  why 
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their  holder  should  not,  in  the  event 
of  a  winding-up,  be  placed  on  the  list 
of  contributories.  SewalPs  Case,  L. 
B.  8  Ch.  181;  Feiling's  Case,  L.  B.  2 
Ch.  714.  Compare  Ind's  Case,  L.  B. 
7  Ch.  486. 

»  Irvin  V.  Turnp.  Co.,  2  Penr.  &  W. 
(Pa.)  466;  followed  in  Gray  v.  Mo- 
nongahela  Nay.  Co.,  2  Watts  &  8. 
(Pa.)  161,  and  in  Union  Canal  Co.  v. 
Young,  1  Wheat.  (U.  8.;  428.  Com- 
pare Mercer  County  v.  Coovert,  6 
Watts  &  8.  (Pa.)  71,  where  the  first 
of  the  above  cases  is  commented  upon. 


A88J5NT  Br  DIBBCTOB8.     [1  Thomp.  Corp.  §  86. 

{  85*  Materially  of  Amendment  Question  for  Court.  — 

Whether  the  alteration  of  a  written  instrument  is  material  or  not, 
within  the  meaning  of  the  role  by  which  an  unauthorized  altera- 
tion discharges  an  obligor  thereon,  is  a  question  of  law  for  the 
court,  and  la  not  to  be  submitted  to  a  jury.^     By  analogy  to  this 
rule,  Uie   question  whether  the  amendment  of  a  charter  by  a 
corporation  is  material  or  not,  within  the  meaning  of  the  rule 
preriously  stated,^  is  a  question  of  law  for  the  court,  and  is 
not  to  be  submitted  to  the  jury.'    But  it  is  a  principle  of  pro- 
cedure that,  although  the  judge  errs  in  submitting  a  question  of 
law  to  the  jury,  yet  if  the  jury  decide  it  rightly,  a  new  trial  will 
not  be  granted.^    Agreeably  to  this  principle,  where  a  judge 
erroneously  submitted  to  a  jury  the  question  of  the  materiality 
of  an  amendment  to  the  charter  of  a  corporation,  and  they  de- 
cided the  question  in  favor  of  the  party  asserting  its  materiality, 
and  it  appeared  to  the  reviewing  court  that  it  was  the  evident 
purpose  of  the  act  to  legalize  previous  illegal  proceedings,  and 
that  its  effect  was  to  reduce  the  capital  stock  at  the  option  of 
&e  corporation,  —  the  court  refused  to  set  aside  the  verdict.^ 

$  86.  "What  Body  may  give  Assent.  —  Fundamental  altera- 
tions of  the  charter,  of  the  character  above  spoken  of,  can  only 
be  assented  to  by  the  body  who  compose  the  corporation ;  and 
where  that  body  is  the  stockholders,  the  directors  or  trustees 
bare  no  power  to  accept  or  reject  such  alterations.*     But  while 


^  Belfast  Nat.  Bank  o.  Harriman,  68 
Me.B22;  Wood  v.  Steel,  6  Wall.  (U.  8.) 
W;  Orerton  v.  Matthews,  35  Ark.  147. 

« Ante,  §  71. 

*  Memphis  Branch  B.  Co.  v.  Snlli- 
▼an,  57  Ga.  240;  Witter  v.  Mississippi 
te.  R.  Co.,  20  Ark.  463. 

*  Bernstein  v,  Hnmes,  78  Ala.  141 ; 
^ones  9.  Pollen,  66  Ala.  806 ;  Glenn  v. 
r'harlotte  &c.  R.  Co.,  63  N.  C.  10; 
SUte  r.  Craton,  6  Ired.  L.  (N.  C.)  164; 
Thombnrg  v.  Maston,  98  N.  C.  258, 
284;  Woodbnry  v.  Taylor,  3  Jones  L. 
(N.  C.)  504. 

*  Memphis  Branch  R.  Co.  v.  SnUi- 
nn,  57  Ga.  240.  Bnt  it  has  been  held 
Bot  error  to  submit  to  a  jury  the  ques- 


tion whether  a  change  In  the  charter 
was  radical,  with  the  direction  to  find 
that  the  subscriber  could  not  be  held 
to  his  subscription,  if  such  was  the 
case  —  a  ruling  distinctly  opposed  to 
the  statement  of  the  text  and  unsound 
in  principle.  Southern  Penn.  &c.  Co.. 
V.  Stephen,  87  Pa.  St.  190.  There  ia' 
also  a  holding  to  the  effect  that  the 
materiality  of  the  departure  must  rest 
purely  upon  the  circumstances  of 
each  case,  though  it  is  held  to  be  a 
question  of  law,  to  be  decided  by  the 
court,  on  facts  found  or  admitted. 
Witter  V.  Mississippi  &c.  R.  Co.,  20 
Ark.  463. 

•  Cora.  V,   Cullen,   13  Pa.  St.  133; 
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they  have  no  authority  in  the  first  instance  to  apply  to  the  le^s* 
lature  for,  or  to  accept  for  the  corporation,  an  amendment  of  its 
charter ;  yet,  if  they  do  accept  such  an  amendment  and  act  under 
it  for  the  corporation,  the  effect  may  follow  of  binding  the  iadi vid- 
ua! members ,  on  the  principle  of  ratification  or  acquiescence.  ^    Jt  is 
scarcely  necessary  to  add  that,  where  a  fundamental  alteration  of 
a  corporate  charter  is  procured  by  the  unauthorized  action  of 
certain  individual  members  or  olBScers,  without  any  corporate  ac- 
tion, a  non-assenting  stockholder,  who  has  not  put  himself  in  the 
position  of  ratifying  the  legislation,  will  not  be  bound  by  it.^ 
An  exceptional  rule  exists  in  Illinois,  whereby  the  assent  of  the 
directors  to  an  amendment  of  the  charter  is  held  sufficient  to 
bind  dissenting  stockholders  and  prevent  them  from  being  dis- 
charged, by  reason  of  the  change  of  contract  produced  by  the 
amendment,  from  their  contract  of  subscription.     That  court 
started  out  by  holding  that  amendments  to  the  charter,  of  an 
essential  character,  might  be  accepted  by  a  majoHty  of  the 
stockholders.^    It  was  an  easy  transition  from  this  doctrine  to 
the  conclusion  that  the  will  of  this  majority  might  fairly  be  sup- 
posed to  be  evidenced  by  the  action  of  the  board  of  directors, 
their  representative.     It  has  accordingly  beeu  held  in  that  State 
that  an  acceptance  may  be  made  by  the  board  of  directors  so  as 
to  bind  dissenting  stockholders.     The  court  say:  ^<  There  are 
various  modes  by  which  amendments  to  charters  may  be  ac- 
cepted by  corporations,  or  rather  by  which  such  acceptance  may 
be  established,  either  for  or  against  the  corporation.     The  first, 
and  perhaps  the  most  satisfactory,  is  where  an  amendment  is 
asked  for  in  a  general  meeting  of  the  stockholders,  or  where  an 
amendment,  after  it  is  passed,  is  accepted  by  a  majority  in  inter- 
est at  such  meeting.     But  this  is  not  the  only,  nor  indeed  the 


«.  c.  63  Am.  Dec.  450;  Brown  «.  Fair- 
mount  Mining  Co.,  10  Phila.  (Pa.) 
82.  That  the  directors  cannot  change 
essentially  the  business  of  the  cor- 
poration, see  Abbott  v.  Bail  way  Co., 
SSBarb.  (N.  T.)  583;  Cherokee  Iron 
Co.  V.  Jones,  52  G^.  276. 

^  Marlborough  Man.  Co.  v.  Smith, 
d  Conn.  579;  Brown  v,  Fairmount 
Min.  Co.,  10  Phila.  (Pa.)  82;  Mutual 
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Fire  Ins.  Co.  v.  Stokes,  9  Phila.  (Pa.) 
80.  Compare  Blatchford  v.  Boss,  5 
Abb.  Pr.  (N.  s.)  (N.  Y.)  434;  9.  c.  87 
How.  Pr.  (N.  y.)  110;  54  Barb.  ^N.  Y.) 
42;  Banks  o.  Jndah,  8  Conn.  160. 

>  Mississippi  &c.  Boom  Co.  o. 
Prince,  84  Minn.  71 ;  «.  c.  24  N.  W.  Bep. 
844. 

>  Jute,  3  78. 


AGCEFTANCE  BT  DIBECTOBS.      [I  Thomp.  Corp.  §  87. 

moet  naoal  mode,  in  this  country,  of  accepting  amendments  to 
corporate  charters.  This  is  generally  done  by  the  board  of  di- 
rectors, who  are  for  the  most  part  Tested  with  all  the  corporate 
powers  of  the  company.  We  know  of  no  case  where  it  has  been 
qaestioned  that  the  board  of  directors  have  power  to  accept  an 
amended  charter,  while  that  power  has  been  expressly  asserted 
in  at  least  two  different  cases  by  this  court."  ^ 

§  87.  When  the  Actioii   of  the  Directors  Evidence  of  Ac- 
ceptance. —  Where  a  new  power  is  conferred  upon  a  corpora- 
tion, to  be  exercised  within  the  general  powers  of  the  directors, 
conferred  upon  them  by  the  governing  statutes  and  by  the  by- 
laws of  the  company,  the  new  power  thus  conferred  is  impliedly 
to  be  exercised  in  like  manner  as  similar  powers  conferred  by 
the  original   charter ;  and  when  there  is  nothing  in  the   grant 
which,  expressly  or  by  inference,  demands  action  by  the  stock- 
holders, and  the  privilege  granted  contemplates  an  act  within 
the  scope  of  the  authority  of  the  directors  of  an  existing  organ- 
ization, the  action  of  the  directors  alone  will  be  sufficient  evi- 
dence of  acceptance.' 


^  Illinois  Kiver  B.  Co.  v.  Ziminer, 
20111.654,  661;  citing  Banetv.  Alton 
&c  R.  Co.,  18  III.  508,  and  Spragne  o. 
lUinois  River  B.  Co.,  19  lU.  174.  The 
language  above  qnoted  was  Fe-af9rmed 
in  Illinois  River  B.  Co.  v.  Beers,  27 
HL  165, 189.  In  Illinois  River  B.  Co. 
f.  Zinuner,  gupra,  Mr.  Chief  Justice 
Citon,  who  delivered  the  opinion  of 
the  court,  further  said:  << Indeed, 
upon  examination,  it  would  probably 
be  foand  that  not  one  in  twenty  of  the 
amended,  or  even  original  charters, 
imder  which  corporations  in  this  State 
are  now  exercising  their  franchises, 
has  ever  been  accepted  by  a  formal 
vote  of  the  stockholders  at  large,  and 
probably  a  majority  have  never  been 
adopted  by  a  formal  vote  even  of  the 
board  of  directors,  but  have  been  ac- 
edited  by  user  alone,  which  is  another 
and  a  common  mode  of  accepting  an 


original  charter  by  the  corporators, 
and  even  amendments  thereto,  both  of 
which  stand  upon  precisely  the  same 
footing  in  point  of  law.  In  neither 
case  does  the  act  of  incorporation  be- 
come the  law  of  the  corporators,  pre- 
scribing the  extent  of  their  rights  and 
the  measure  of  their  liabilities,  tiU 
they  have  accepted  its  benefits  and 
consented  to  be  bound  by  their  liabil- 
ities. If  they  claim  the  one  they  must 
submit  to  the  other."  As  to  what 
body  may  give  assent  to  amendments 
on  application  to  a  judicial  court,  see 
post,  §  127. 

*  Eastern  Bailroad  Co.  v,  Boston 
and  Maine  Bailroad,  111  Mass.  125, 
130;  citing  Charles  Biver  Bridge  Co. 
f).  Warren  Bridge,  7  Pick.  (Mass.) 
344;  Middlesex  Husbandmen  v.  Davis, 
3  Mete.  TMass.)  133;  Bangor  &c.  B. 
Co.  V,  Smith,  47  Me.  34. 
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§  88.  lUnfltratioii.  —  A  statate  aathorized  a  railroad  company  to 
take  for  a  passenger  station  land  occupied  by  another  railroad.  The 
by-laws  of  the  company  provided  that  the  directors  might  porcliaae  all 
real  estate  they  deemed  needful  for  the  railroad,  and  exercise  all  pow- 
ers granted  to  the  company  by  their  charter,  for  the  purpose  of  locatiiig^^ 
constructing  and  completing  the  railroad,  and  all  other  powers  neces- 
sary and  proper  to  carry  out  the  object  of  the  company  and  the  pur- 
poses of  their  charter.  It  was  held  that  an  acceptance  of  the  statutes  by 
the  stockholders  was  not  necessary  to  authorize  the  directors  to  take 
the  land.^ 

§  89.  Effect  of  Reservation  of  Power  to  Alter  or  Repeal. — 

The  reservation  of  the  right  of  alteration  and  repeal  in  the  char- 
ter of  a  corporation  has  none  of  the  characteristics  of  a  mere 
power,  which,  when  once  exercised,  is  exhavbsted.     Its  operation  is 
on  the  legislative  grant  itself,  to  prevent  its  becoming,  what  it 
otherwise  might  become,  a  contract  with  the  State.     An  act 
containing  such  a  provision  confers  a  mere  privilege^  subject  at 
any  time  to  be  withdrawn  or  modified  at  the  will  of  the  legisla- 
ture.^   A  different  statement  of  the  same  principle  is  that,  on 
the  acceptance  by  the  corporation,  the  reservation  by  the  legisla- 
ture, of  the  power  to  alter  and  amend  its  charter  at  pleasure, 
becomes  part  of  the  contract  between  the  State  and  the  corpora- 
tors, and  the  exercise  of  it  in  no  manner  impairs  the  obligation 
of  the  contract,  within  the  meaning  of  the  constitution  of   the 
United  States.' 


1  Eastern  Kailroad  Ck>.  o.  Boston 
and  Maine  Railroad,  111  Mass.  125. 

*  State  V.  Commissioners,  87  N.  J. 
L.  228. 

*  Sprigg  0.  Western  Tel.  Co.,  46 
Md.  67.  See  also  Hyatt  v.  Whipple, 
87  Barb.  (N.  Y.)  595;  Hyatt o.  Esmond, 
37  Barb.  (N.  Y.)  601.  Perrin  v,  Oliver, 
1  Minn.  202.  In  a  case  in  Kentucky 
this  salutary  principle  is  entirely  frit- 
tered away,  by  annexing  to  the  legis- 
lative reservation  of  the  power  to  alter, 
amend  or  repeal  an  act  of  incorpora- 
tion, the  implication  that  the  power  is 
to  be  exercised  subject  to  the  right  of 
the  corporation  to  accept  or  reject  any 
amendment  or  alteration  made  by  the 
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legislature.  Sage  v.  DiUard,15  B.  Monr. 
(Ky.)  340.  The  absurdity  of  such  a 
conclusion  suggests  itself  without  a 
mementos  thought.  The  reasoning  by 
which  it  is  attempted  to  enforce  this 
conclusion  Is  a  strange  abuse  of  rea- 
soning upon  the  impropriety  of  an  act 
of  the  legislature,  by  which  that  body 
undertook,  by  adding  sixteen  new 
trustees  to  an  educational  corporation, 
to  change  entirely  the  control  and  di- 
rection of  the  corporation.  The  court 
seemed  to  lean  partly  on  the  view  that 
the  reserved  power  to  amend  the  con- 
tract of  incorporation  which  subsisted 
between  the  corporation  and  the  State, 
was  a  power  to  amend  it  between  the 
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{  90.  Wlietlier  this  Power  merely  a  Reservation  to  State 
for  Pablic  Purposes.  —  There  is  a  conflict  of  judicial  opinion  as 
to  the  extent  of  the  power  which  is  reserved  to  the  legislature 
by  a  provision  in  a  charter,  in  a  constitution,  or  in  a  general 
atatote  relating  to  corporations,  reserving  to  it  the  power  to  al- 
ter or  repeal  corporate  charters.     One  view  is  that  the  power  is 
plenary,  that  the  reservation  lifts  the  legislature  of  the  State 
above  the  operation  of  the  rule  in  the  Dartmouth  College  case,  by 
m  mere  contract  between  it  and  any  corporation  which  it  creates. 
arising  by  implication  from  an  acceptance  of  the  charter,  so 
that  it  becomes,  in  respect  of  its  power  over  the  charter,  as  pow- 
erful as  is  the  British  Parliament.     Under  this  view,   the  re- 
served power  of  the  legislature  extends  not  only  to  altering  the 
<diarter,for  any  purpose  connected  with  the  public  interests,  but 
also  to  altering  it  for  the  mere  purpose  of  changing  the  rights  of 
the  corporators  as  among  themselves.     This  view  has  been  taken 
inNew  York,^  in  Massachusetts,^  in  Illinois,^  in  Missouri,^  and  in 
other  States.     A  necessary  result  of  this  doctrine  is  that  the  legis- 
latare  may  authorize  any  change  in  the  organization,  purposes  or 
powers  of  the  corporation  which  the  majority  may  desire,  con- 
trary to  the  will  of  the   minority.     Some  of  the  cases  above 
quoted  qualify  the  rule  so  as  to  state  that  this  may  be  done  pro- 
the  change  is  not  a  great  departure  from  the  original  pro- 

>  Dnrfee  v.  Old  Colony  B.  Co.,  5 
Allen  (Mass.)  I  230. 

s  Banet  v.  Alton  &c.  B.  Co.,  18  111. 
504. 

*  Pacific  B.  Co.  V.  Benshaw,  18  Mo. 
210;  Pacific  B.  Co.  v.  Hughes,  22  Mo. 
291 ;  8,  e.  64  Am.  Dec.  265.  See  also 
Meadow  Dam  Co.  v.  Gray,  80  Maine, 
548.  It  is  conceded,  however,  in  Mis- 
souri, that  the  rule  would  not  apply  in 
case  the  power  reserved  by  the  legis- 
lature were  so  exercised  as  to  cause  an 
entire  revolution  in  the  character  and 
objects  of  the  corporation,  such  as 
changing  a  railroad  company  into  a 
manufacturing  company,  or  the  like. 
The  application  of  the  rule  has  been 
held  unquestionable  where  all  the 
changes  which  were  effected  by  the 
amendments  were  such  as  an  enlight-* 
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penonSf  and  not  a  power  so  to 
change  it  as  to  divest  the  persons  in 
possession  of  their  franchise  and  sub- 
stantially vest  such  franchise  in  other 
persons.  But  it  is  apparent  that  no 
extended  course  of  reasoning  can  be 
made  on  either  of  these  propositions, 
which  will  not  result  in  the  absurd 
eonclusion  that  the  creature  which  the 
legislature  has  invested  with  the  mere 
prisUegt  of  existence,  subject  to  its 
plenary  power  and  absolute  will,  is  by 
the  judicial  courts  erected  into  a  being 
above  the  legislature  which  created  it. 
*  New  York  B.  Co.  v.  Miller,  10 
Barb.  CN.  T.)  260;  White  v.  Syracuse 
fte.  B.  Co.,  14  Barb.  (N.  Y.)  560; 
ScbenecCady  Ac.  R.  Co.  v.  Thacher, 
11  K.  T.  102;  Buffalo  &c.  B.  Co.  v. 
Dudley,  14N.  Y.  836. 
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jeot;  but  the  principle  remains  the  same.     The  other  view   ie 
that  this  reservation  is  intended  to  prevent  the  evils  ^irhich  flow 
from  inconsiderate  legislation  under  the  rule  in  the  Dartmouth 
College  case;  that  it  is  intended  merely  as  a  reservation,  on  the 
part  of  the  State,  of  the  power  to  alter  or  repeal  charters,  when 
necessary  to  protect  the  interests  of  the  State  or  of  the  public ; 
and  that  the  legislature  of  a  State  cannot,  with  the  inhibition  of 
the  Federal  constitution  resting  upon  it,  by  such  a  reservation, 
create  for  itself  the  power  to  impair  the  obligation  of  contracts 
subsisting  between  private  parties.     This  latter  view  nvas  very 
clearly  expressed  by  Chancellor  Green  in  the  following  lan- 
guage: *^  It  was  a  reservation  to  the  State  for  the  benefit  of  the 
public,  to  be  exercised  by  the  State  only.     The  State  was  mak- 
ing what  had  been  decided  to  be  a  contract,  and  it  reserved  the 
power  of  change  by  altering,  modifying,   or  repealing   the  con- 
tract.    Neither  the  words  nor  the  circumstances  nor  apparent 
objects  for  which  this  provision  was  made  can,  by  any  fair  con- 
struction, extend  it  to  giving  a  power  to  one  part  of  the  corpora- 
tors, as  against  the  other,  which  they  did  not  have  before."  ^ 

§  91.  Farther  of  this  Subject.  —  Clearly  there  must  be  some 
limitation  on  the  power  of  the  legislature  under  such  a  reserva- 
tion.    Taking  the  largest  possible  view  of  the  scope  of  such  a 
reservation    and  conceding  that  it  leaves   the  legislature  of  a 
State  substantially  where  the  Parliament  of  Great  Britain  stands, 
with  plenary  power  over  the  subject,  yet,  as  elsewhere  seen, 
there  is  authority  in  the  judgments  of  the  English  courts  for  the 
proposition  that  the  Parliament  cannot  force  a  man  to  become 
a  member  of  a  corporation  against  his  will.^    This  conclusion 
flows  from  the  consideration  that,  in  the  nature  of  things,  there 
are  implied  reservations  upon  the   power  of  the  legislature  in 
every  free  government,  which  do  not  depend  for  their  sanction 

ened  policy  might  well  have  suggested  Ware   v.  Grand  Junction  &c.  Ck>.,  2       j 

as  beneficial  to  the  State  as  well  as  to  Rnss.  &  M.  470. 
the  company,  and  such  as  to  preserve  ^  Zabrlskie  o.  Hackensack  &c.  B. 

the  company  its  identity,  and  to  pre-  Co.,  3  Green  (N.  J.) 9  78;  9.  e.  90  Am. 

serve  the  character  which  it  had  when  Dec.  617,  622.    Compare  the  opposing 

first  created.    Pacific  Railroad  v,  Ben-  opinions  in  the  Sinking  Fund  CaaeBi  99        j 

Shaw,    18   Mo.   210,   216.     Compare  U.  S.  700,  and  in  Mnnn  v.  IlUnolSi  94 

U.  S.  113.  ^  Ante,  §  §2. 
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upon  the  protubitions  of  written  constitutions.^    It  is  therefore 
sapposed  to  be,  ander  all  theories  which  obtain   in  American 
courts,  a   necessary  limitation  upon  the  power  of  State  legisla- 
tures that    such  a  legislature  cannot  force  upon  a  body  of  co- 
adrentarers  powers  and  pririleges  which  even  the  majority  of 
them  are  not  willing  to  accept,  —  in  other  words,  that  it  cannot 
force  men  to  engage  in  a  business  of  a  private  character  in  which 
they  do  not  see  fit  to  engage.     On  the  other  hand,  it  can,  of 
course,  incorporate  any  community  or  territorial  subdivision  of 
the  State  for  municipal  or  public  purposes,  against  the  will  of 
the  inhabitants,  in  the  absence  of  any  constitutional  restraint. 
But  here  the  resemblance  between  public  and  private  corpora- 
tions, in  respect  of  this  question,  ends.     The  distinction  taken  by 
the  Missouri  court,  in  two  cases  already  cited,'  between  pub- 
lie  and  private  corporations,  in  respect  of  this  question,  is  no 
distinction  whatever  in  principle.     It  can  make   no  difference 
whatever  in  respect  of  the  rights  of  the  subscriber,  whether  the 
corporation  be  merely  a  private  venture,  or  whether  the  public 
interest  be  involved  therein;  since   (outside  of  the  power  of 
taxation)  the  public  is  no  more  entitled,  than  a  man's  co-adven- 
turers in  a  strictly  private  enterprise  would  be,  to  demand  his 
money  for  a  purpose  for  which  he  had  never  agreed  to  give  it. 
If  the  public  want  a  difierent  enterprise  from  the  one  to  which 
the  subscriber  has  agreed  to  contribute,  the  public  ought  to  pay 
for  it.    A  new  limitation  of  the  power  of  the  State  legislatures 
has  arisen  under  the  Fourteenth  Amendment  to  the  constitution 
of  the  United  States,*  which  provides  t  **  Nor  shall  any  State  de- 
prive any  person  of  life,  liberty  or  property  without  due  process 
of  law."     This  limitation  will  probably  prove  more  effective  for 
the  protection  of  the  rights  of  minority  stockholders  than  that 
relating  to  the  obligation  of  contracts.^ 

§  92.  Power  to  Alter  or  Repeal,  reserved   In  a    Cleneral 
Law,  applies  to  Future  Special   Charters.  —  The   power   re- 

^  Loan  Association  «•  Topeka,  20  >  Const.  U.  S.,  14th  Amend.,  §  1. 

Wall.  (U.  8.)  666.  *  See  People  v.  O'Brien,  111  N.  Y. 

*  Pacific  B.  Co.  «.  Benshaw,  18  Mo.     86;  Chicago  &c.  B.  Co.  v.  Minnesota, 
310;  Pacific  B.  Co.  V.  Hnghes,  22  Mo.      184  U.  S.  418. 
ni]  «.  c  64  Am.  I>eo.  265. 
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served  to  the  legislature  by  the  terms  of  a  general  statute,  pros- 
pective in  its  language,  to  amend  or  repeal,  at  the  will    of  the 
legislature,  all  grants  to   corporations  or  amendments    thereo/, 
operates  on  all  future  charters,  although  such  charters  are  silent 
on  the  subject  of  such  legislative  right,  and  becomes  a  part  of  the 
contract  created  by  them,  as  much  so  as  if  expressed    in    the 
charter  itself.     The  principle  generalia  specialibus  non  defognnt, 
does  not  apply  in  such  a  case,  for  to  make  it  apply  would  be  to 
defeat  the  plain  legislative  intent.     The  principle  rather  applies 
that  grants  by  the  State  to  corporations  are  to  be  strictly    con- 
strued in  favor  of  the  State  and  against  the  corporation,  and 
that  privileges  or  immunities  not  expressly  conferred  are  not  to 
be  regarded  as  passing  by  the  grant,  where  the  instrument  itself 
is  silent,  and  another  statute,  intended  to  be   applicable  to  all 
future  grants  of  such  a  character,  prescribes  that  the  privilege 
or  immunity  shall  not  pass.^ 

§  93.  Illnstration.  —  The  legislature  of  Kentucky  passed  a  general 
law  providing  that  "  all  charters  and  grants  of   («ic)  or  to  corpora- 
tions, or  amendments  thereof,  and  all  other  statutes,  shall  be  subject  to 
amendment  or  repeal  at  the  will  of  the  legislature,  unless  a  contrary  in- 
tent be  therein  plainly  expressed,  —  provided  that,  whilst  privileges  and 
franchises  so  granted  may  be  changed  by  repeal,  no  amendment  or  re- 
peal shall  impair  other  rights  previously  vested."     It  has  been  held  that 
the  proviso  to  this  statute  was  intended  to  secure  the  rights  of  benefi- 
ciaries and  others,  vested  under  the  charter  before  its  amendment  or  re- 
peal, and  does  not  affect  the  mere  power  to  repeal  the  franchise.     Subse- 
quently to  the  passage  of  this  statute  the  legislature  of  Kentucky  created 
an  insurance  company,  without  expressly  reserving  in  the  charter  the 
power  to  repeal  it.     Three  years  later  the  legislature  passed  an  act  re- 


1  Snydam  o.  Moore,  S  Barb.  qN. 
Y.)  85S;  Bead  o.  Frankfort  Bank,  23 
Me.  SIS;  Fry  v.  Lexington  &c.  R.  Co., 
2  Mete.  (Ky.)  814;  Griffin  v.  Kentacky 

Ins.  Co.,  8  Bash  (KjOi  ^^^'i  ^^^  9- 
Maine  Central  R.   Co.,  66  Me.  488; 

Tomlinson  v.  Jessup,  15  Wall.  (U.  S.) 
454,  458;  Tomlindon  v.  Branch,  15 
Wall.  (U.  S.)  460;  Bangor  &c.  Rail- 
road V,  Smith,  49  Me.  9;  Roxbnry  v, 
Boston  &c.  RaUroad,  6  Cash.  (Mass.) 
424;  Holyokev.  Lyman,  15  WaU.  (U. 
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S.)  500;  Miller  v.  State,  15  WaU.  (U. 
S.)  488;  State  t7.  Commissioner,  87  N. 
J.  L.  228, 287;  Story  v.  Jersey  City&c. 
R.  Co.,  16  N.  J.  Eq.  18;  State  v.  Per- 
son, 32  N.J.  L.  184;  8.  6.  affirmed,  Id, 
566;  West  Wisconsin R.  Co.  v.  Saper- 
Yisors,  85  Wis.  257;  General  Hospital 
V.  Insurance  Co. ,  14  Gray  (Mass . ) ,  227 ; 
Pennsylvania  College  Cases»  18  Wall. 
(U.  S.)  190,  218;  Salav.  New  Orleans, 
3  Woods  (U.  S.),  188;  Lpthrop  ci 
Stedman,  43  Conn.  458. 
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peaiing  the  charter  of  such  company.     It  was  held  that  the  repealing 
act  ^as  coDStitational  and  valid.  ^ 

§  94.  Subsequent  General  IjSws  operating  as  Amendments 
of  special  Charters.  —  Where  the  power  to  alter  or  repeal  is  re- 
served in  a  special  charter,  a  subsequent  general  statute,  appli- 
cable to  all  corporations  of  the  kind,  will  operate  as  an  amendment 
of  the  special  charter  of  the  particular  corporation.     Thus,  if  the 
charter  of  a  railroad  company  is  granted  subject  to  the  power 
of  the  legislature  to  amend  it,  a  subsequent  statute  requiring  all 
railroad  companies  to  maintain  fences  on  their  roads  where  run- 
ning within  the  limits  of  any  highway,  will  operate  as  an  amend- 
ment of  the  special  charter,  and  the  corporation  will  be  bound  to 
perform  the  duty  thereby  enjoined,  or  answer  in  damages  to  the 
trsyeler  injured  through  its  non-performance.^ 

{ 95.  Amendments  authorizing  a  Surrender  of  Fran- 
chises.—  As  private  corporations  have  the  general  power  of  sur- 
rendering their  franchises  and  thereby  ceasing  to  exist,^  it 
necessarily  follows  th2<.t  a  statute  authorizing  a  strictly  private 
corporation  to  do  this,  does  not  impair  the  obligation  of  the  con- 
tract subsisting  between  the  State  and  the  corporation,  because 
it  merely  operates  as  giving  the  consent  of  the  State  to  what  the 
corporation  has  power  to  do  without  such  consent.^  It  is,  there- 
fore, a  general  principle  that  a  corporation  may  at  any  time  sur^ 
render  its  charter y  and  accept  a  new  one  with  other  and  different 
provisions.^  An  exception  to  this  rule  exists  in  the  case  of 
corporations  which  have  assumed  duties  toward  the  public  which 
they  may  not  rightfully  cast  off  by  their  voluntary  action.* 

§  96.  When  Acceptance  of  Amendment  not  Necessary. — ^As 
elsewhere  seen  9*^  cases  may  arise  where  blu  additional  power ^  con- 
ferred upon  a  corporation  by  an  act  of  the  legislature  supple- 
mentary to  its  charter,  will  be  merely  in  furtherance  of  power 

'  Griffln  V.  Kentucky  Ins.  Co.»  8  *  Houston  v.  Jefferson  CollegOi  63 

Buh  (K7.)»  592.  Pa.  St.  428,  437. 

'  Dumnd  o.  New  Haven  &c  Co.,  42  '  Attorney-General  o.    Clergy  So- 

Goim.  211.  ciety,  10  Rich.  £q.  (S.  G.)  604. 


»  Port,  Ch,  154.  •  Post,  Gh.  154. 

*  Ante,  {  68,  87,  88. 
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conferred  upon  the  directors  by  a  by-law  of  the  company »  so  that 
it  will  not  be  necessary  to  the  exercise  of  the  power  by  the  di  rectors 
that  the  stockholders  should  expressly  authorize  them  to  act  in  con- 
formity with  it.* 

§  97.  Evidence  of  Acceptance  of  Amendment  by  Corpora- 
tion. —  It  has  been  well  said  that  it  is  an  acceptance  in  yact  of 
the  amendment  to    the    charter,   and   not   the  filing    of    any 
formal   certificate  of   acceptance,  that  binds  a  corporation   to 
the  amendment.'    It   is  also  a  reasonable  conclusion  that   the 
assent  of  a  corporation  to  an  alteration  of  its  charter  may  be 
inferred  from  such  facts  or  omissions  as  would  raise  such  a  pre- 
sumption in  the  case  of  a  natural  person.'    There  is  si  presump- 
tion of  an  acceptance  where  the  amendment  consists  of  a  grant 
beneficial  to  the  corporation.^     Such  an  acceptance  may  be  shown 
by  the  exercise  by  the  corporation  of  the  powers  conferred  by 
the  amendment ;  ^  by  showing  that  the    corporation  has  done 
particular  corporate  acts  authorized  by  the  amendment,  but  with- 
out which  such  acts  would  not  have  been  authorized ;  •  by  the 
fact  that  the  officers  of    the  corporation   have  exercised  the 
powers  conferred   by   it;  ^   or,  in  general,  by  showing  acts  or 
omissions  on  the  part  of  the  corporation  inconsistent  with  any 
other  hypothesis.^    Where  such  an  assent  is  sought  to  be  proved 


1  Eastern  B.  Co.  v,  Boston  &c.  B. 
Co.,  Ill  Mass.  125;  s,  c.  15  Am.  Bep. 
13. 

«  Cincinnati  &c,  B.  Co.  v.  Cole,  29 
Ohio  St.  12<);  Zabriskle  v.  Cleveland 
&c.  B.  Co.,  23  How.  (U.  S.)  381. 

'  Sumrall  v.  Sun  Mutual  Ins.  Co.,  40 
Mo.  27,  82;  Commonwealth  v,  CuUen, 
13  Pa.  St.  133;  8.  c.  53  Am.  Dec.  450. 

*  "Where  the  new  grant  is  bene- 
ficial in  Us  aspect,  It  is  thought  very 
little  is  required  to  found  a  presump- 
tion of  acceptance."  Bell,  J. ,  in  Com. 
V,  Cullen,  13  Pa.  St.  133;  8.  c.  53  Am. 
Dec.  450,  454.  See  also  Bangor  &c. 
B.  Co.  V.  Smith,  47  Me.  34. 

'  Wetnmpka  &c.  B.  Co.  v.  Bingham, 
5  Ala.  658 ;  Palfrey  v,  Paulding,  7  La. 
An.  363;  Bangor  &c.  B.  Co.  v.  Smith, 
47  Me.  84;  Goodin  v.  Evans,  18  Ohio 
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St.  150;  Penobscot  Boom  Co.  o.  Lam- 
son,  16  Me.  224;  8.  c.  33  Am.  Dec.  656. 
A  general  acty  amounting  to  an  amend- 
ment of  all  railroad  charters,  was 
deemed  to  have  been  accepted  by  action 
under  it  by  the  officers,  who  had  power 
to  request  amendments,  no  stock- 
holders ever  objecting  to  It.  Smead 
o.  Indianapolis  &c.  B.  Co.,  11  Ind.  104. 
And  this  rule  applies  when  the  powers 
are  conferred  by  a  general  law,  which 
is  declared  applicable  to  any  one  of  a 
class  of  corporations  that  may  accept 
its  provisions.  Goodin  v.  Evans,  18 
Oh.  St.  150. 

*  Kent  County  Court  v.  Bank  Lick 
Turnpike  Co.,  10  Bush  (Ky.),  529. 

*  Story,  J.,  in  U.  S.  v,  D&ndridge, 
12  Wheat.  (U.  S.)  64. 

'  Hope  &c.  Ins.  Co.  v.  Beckmann, 
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\jj  a  voie  of  acceptance  on  the  part  of  the  corporation,  it  should 
appear  that  the  vote  was  passed  at  a  general  meeting,  duly  con« 
▼ened,  after  notice  to  all  the  members :  the  election  of  corporate 
officers,  in  pursuance  of  a  new  charter  or  the  alteration  of  an 
old  charter,  is  but  presumptive  evidence  of  an  acceptance  of  the 
amendment  creating  the  alteration.^  So,  if  the  taking  effect  of 
the  act  depends  upon  the  performance  by  the  corporation  of  con-- 
ditiong  precedent  prescribed  by  the  act,  an  acceptance  in  strict 
conformity  with  the  provisions  is  necessary  to  render  the  act  oper- 
ative, either  as  a  grant  to  or  an  obligation  upon  the  corporation.^ 

{  98.  Eridence    of    Acceptance    by    Stockholders.  —  The 

rale  of  the   preceding  section    does   not,   on    principle,   hold 
as  against    dissenting  stockholders    and    their  privies.^     When 
the  question   arises  between   a   dissenting  stockholder,  or   his 
privies,  on  the  one  band,  and  the  corporation  or  the  majority 
shareholders  on  the  other,  and  he  has  not  lost  his  rights  by  laches  or 
estoppel, — then  it  is  a  fair  view  that  he  is  not  bound,  because  it 
is  one  of  his  rights  as  a  member  to  have  his  dissent  heard  and 
discussed  in  a  corporate  meeting.^     But  circumstances  may  of 
course  exist  from  which  the  assent  of  the  objecting  subscriber  to 
the  alterations  in  the  charter,  which  were  made  subsequently  to 
Ins  subscription,  may  be  inferred,  without  direct  evidence  of  such 
assent.*    And  where  it  does  not  appetir  by  whom  an  amendment 
to  the  corporate  charter  was  accepted,  or  whether  it  was  ac- 
cepted at  all,  it  is  sufficient,  |)Wma  facie^  if  it  appear  that  the 
corporation  is  organized  and  acting  under  it ;  and  in  an  action  by 
^uehacor])oration,  the  plaintiff  is  not  under  the  burden  of  show- 
'ng8uch  an  acceptance.     It  is  said  that,  while  an  issue  might  be 
made  that  would  involve  the  question,  yet  in  the  prosecution  of 

47  Ho.  98;  Hope  &c.  Ins.  Co.  o.  KoeUer,  ^  Vermont  &  Canada  R.  Co.  v.  Ver- 

47  Mo.  129;  Wetumpka  &c.  R.  Co.  v.  moat  &c.  R.  Co.,  34  Vt.  50;  Owen  v. 

Bingham,  5  Ala.  657;  State  v.  Sibley,  Partly,  12  Oh.  St.  73;  Lyons  v.  Orange 

25  Minn.  387;  Palfrey  v,  Paulding,  7  &c.  R,  Co.,  18  Md.  32;  New  Orleans 

U,  An.  363;  Covington  r.  Covington  &c.  R.  Co.  v.  Harris,  27  Miss.  617. 
^  R.  Co.,  10  Bosh  (Ky.),  69;  Bangor  < -Com.  v.  Cullen,  13  Pa.   St.  188; 

&c  R.  Co.  V.  Smith,  47  Me.  34.  «.  c.  53  Am.  Dec.  450. 

*  Com.  9.  CuUen,  13  Pa.  St.  188;  «.  ^  See  in  illustration  of  this,   Con- 
cttAm.l>ec.  450.  necticut  &c.  R.  Co.  v.  Bailey,  24  Yt. 

*  Lyons  v.  Orange  &c.  R.  Co.,  82  465;  «.  c  58  Am.  Dec.  181,  190. 


Md.  18. 
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its  ordinary  business,  the  assent  to  the  new  charter  will  be  in- 
ferred from  any  acts  or  omissions  which  are  inconsistent  with  any 
other  hypothesis.^     In  like  manner  it  is  said  by  the    Supreme 
Court  of  Ohio :  **  The  law  protects  any  stockholder  who,  hia  as- 
sent being  requisite  to  the  amendment  of  a  charter,  has  not  as- 
sented.    If  a  personal  charge  is  sought  to  be  fixed  upon  him  bj 
virtue  of  such  amended  charter,  he  may  deny  that  he  assented  ; 
he  is  not  concluded  by  any  presumption,  arising  from  the  aots  of 
the  other  corporators  or  corporate  body.     If  his  interest  in  the 
corporation  or  rights  as  a  stockholder  will  be  affected  by  acting 
under  the  amended  charter  before  it  is  accepted  in  the  prescribed 
mode,  he  may  invoke  the  aid  of  the  State  in  aiqtu>  xjoai^ranto;  or^ 
in  an  action  by  himself,  the  power  of  a  court  to  restrain.     But 
it  cannot  be  permitted  that  a  corporator,  though  his  assent  be  in 
the  first  instance  required,   shall  stand  by,  consenting    to   the 
progress  of  a  corporation,  under  a  charter,  and  then,  when  his 
interest  shall  so  require,  set  up,  either  as  a  claim  or  defense,  that, 
for  want  of  his  direct  assent,  the  grant  of  a  charter  was  not  effect- 
ive, and  the  acts  done  were  illegal.'* ' 

§  90.  View  that  Assent  of  Stockholder  is  to  be  Presumed, 
and  Dissent  Proved. —  It  is  said  in  an  authoritative  work  that  *'no 
point  is  more  clearly  and  firmly  settled  than  that  if  a  corporation  pro- 
cure an  alteration  to  be  made  in  its  charter,  by  which  a  new  and  differ- 
ent business  is  superadded  to  that  already  contemplated,  such  stock- 
holders as  do  not  assent  to  the  alteration  will  be  absolved  from  liability 
on  their  subscription  to  the  capital  stock.''  ^     This  language  has  beea 
criticised  as  maintaining  the   proposition  that  affirmative  assent  is  in 
such  a  case  required.*     The  following  proposition  in  the  work  of 
Mr.  Kyd  has  been  judicially  approved:     "It  seems  to  be  the  first 
suggestion   of  reason  that  an  act   done  by  a   simple  majority  of  s 
collective  body  of  men,  which  concerns  the  common  interest,  should 
be  binding  on  the  whole ;  and  that  is  the  principle  of  the  rule  adopted 
by  the  common  law  of  England  with  respect  to  aggregate  corpora- 

1  Hope  Mat.  Fire  Ins.  Co.  v.  Beck-  Connecticut  in  1830 :  Banks  v.  Jadali» 

mann,  47  Mo.  93,  97.  8  Conn.  160. 

«  Owen  V.  Purdy,    12  Oh.  St.  79.  »  Ang.  &  A.  Corp.,  §  537. 

The  principle  tliat  a  minority  stock-  ^  Martin  v,  Pensacola  ftc.  R.  Co., 

holder  may,  by  his  lachesy  lose  his  8  Fla.  870;  $.  o.  78  Am.  Dec.  718, 

right  to  object  to  a  reorganization,  717. 
seems  to  have  been  first  decided  in 
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tioDfl.*'  1    JEteasoning  from  these  propositions,  the  Supreme  Court  of  Flor- 
ida, speaking  through  Dupont,  J.,  have  said:     '^  It  would  seem  that, 
where  the  compaiiy  undertakes  to  depart  from  or  add  to  the  original  ob- 
ject or  design^as  set  forth  in  the  articles  of  association,  or  charter  of  incor- 
poration there  is  this  manifest  difference  between  a  simple  partnership  and 
an  incorporated  association :     in  the  former,  the  assent  of  the  individual 
member  is  not  to  be  assumed  ^  it  is  to  be  affirmatively  established  by 
positive  proof ;  in  the  latter  his  assent  will  be  presumed,  unless  he  affirm 
ativdy  proves  his  dissent.     The  ground  of  difference  will  be  obvious  to 
any  reflecting  mind.     In  the  former  case,  the  association  being  usually 
limited  to  a  few  members,  they  are  generally  competent  to  act  in  mass ; 
whereas,  the  latter  being  composed  of  numerous  individuals  residing  in 
remote  localities,  they  are  constrained,  by  the  very  necessity  of  the 
case,  to  speak  through  a  conventional  medium,  viz. ,  an  organized  ma- 
jority.    If  this  were  not  so,  then  would  great  inconvenience  arise  when- 
ever it  shoald  become  necessary  for  the  interest  of  the  association  to 
viry  from  or  add  to  the  objects  of  the  original  enterprise.     How  would 
it  ever  be  possible  to  obtain  the  express  assent  of  each  corporator  ?    In 
many  cases  their  particular  localities  would  be  unknown,  and,  if  orig- 
mally  known,  may  have  been  changed  from  place  to  place.     If  this  were 
not  so,  then,  in  every  case  of  the  decease  of  a  stockholder,  the  corpo- 
ration could  accept  no  alteration  of  its  charter,  however  such  alterations 
xoigfat  promote  its  interest  and  the  consequent  interest  of  each  individ- 
ual corporator,  without  reducing  the  original  capital  by  the  amount  of 
stock  standing  in  the  name  of  the  deceased ;  for  it  would  not  be  pre- 
tended that  the  executor  or  administrator  would  have  the  authority,  in 
sodi  case,  to  assent,  however  clear  it  is  that  he  would  have  the  right  to 
<fi38ent,  from  the  attempt  to  involve  the  estate  in  the  new  enterprise. 
Agsin,  if  this  were  not  so,  the  rights  and  interests  of  the  creditors 
would  be  at  tiie  mercy  of  the  corporation ;  for,  upon  discovering  that 
the  prosecution  of  the  original  design  of  the  charter  had  involved  it  in 
debt,  and  that  its  further  pursuit  was  likely  to  prove  unprofitable  and 
disastrous,  in  order  to  absolve  its  members  from  liability  for  any  further 
calls,  it  would  only  be  necessary  to  obtain  from  the  legislature  an  alter- 
ation of  the  charter,  accepted  by  a  meeting  of  stockholders  composed 
of  a  bare  quorum,  under  the  provisions  of  the  charter ;  and,  as  each 
individual  might  be  sued  upon  his  subscription,  he  would  plead  a  want 
ol  express  assent,  and,  unless  it  could  be  affirmatively  proved  that  he 
was  present  at  the  meeting,  he  would  be  released,  and  the  creditors  de- 
frauded of  their  just  rights.     But  how  is  the  fact  of  his  presence  to  be 

U  Kyd  Corp.  423;    Martin  o.  Pensacola  &c.  R.  Co.,  8  Fla.  S70;   s.  c.  78  Am. 
Dec  718. 
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proved?    Who  is  the  witness  who  will  prove  that  he  was  at  the  meeting 
and  consented  to  the  alteration?    The  case  before  us  fully  illostrates 
these  views ;  for,  of  all  the  witnesses  interrogated,  none  could  remem- 
ber whether  or  not  the  defendant  was  present  at  the  meeting  which  ac*- 
cepted  the  provisions   of  the  internal  improvement  act,  which,   it  is 
alleged,  made  a  material  alteration  of  the  object  contemplated  in  the 
original  charter.     And  yet  he  may  have  been  present,  consenting  to  the 
act  of  acceptance,  and,  for  the  lack  of  this  proof,  he  is  to  be  absolved 
from  his  liability  on  his  subscription,  and  the  creditors,  contractors, 
and  laborers,  who  have  given  credit  in  part  upon  the  faith  of  his  sub- 
scription, to  be  deprived  of  their  just  rights ;  and  this,  too,  without  the 
slightest  pretense  that  any  injury  or  loss  has  or  was  likely  to  accrue  to 
him  from  the  alleged  alteration.     •     •     •     The   individual  subscribes 
to  the  contract,  with  the  distinct  knowledge  and  understanding  that  its 
terms  may  be  varied  at  any  time  by  a  concurrence  between  a  majority' 
of  his  associates  and  the  legislature,  nnd  that,  too,  without  his  assent 
and  in  defiance  of  his  dissent.     Nay,  he  subscribes  with  the  distinct 
knowledge  that,  with  such  concurrence,  the  terms  of  the  charter  may 
be  totally  altered,  so  that  the  corporation  may  be  authorized  to  embark 
in  new  enterprises  wholly  and  essentially  different  from  those  originally 
contemplated,  and  that  his  only  remedy  is  to  dissent  and  withdraw  from 
the  association.     With  these  distinguishing  features,  can  it  be  seriously 
contended  that  the  mere  subscription  to  the  stock  of  a  corporation  stands 
upon  the  same  footing  and  is  to  be  governed  in  all  respects  by  the  general 
law  of  contracts  as  applicable  to  private  or  individual  agreements  ?' '    The 
court  therefore  held  that  no  error  was  committed  in  giving  the  following 
instruction,  in  an  action  by  a  corporation  against  its  shareholder  for  an 
assessment  on  his  stock:     ^^That  the  defendant  must  show  that  he 
made  timely  objection  to  the  acceptance  of  the  internal  improvement 
act ;  and  the  presumption  is,  in  the  absence  of  proof  to  the  contrary,  that 
he  assented  to  the  action  of  the  stockholders  who  unanimously  accepted 
the  act ;  and  especially  is  the  presumption  proper  where  the  company 
has  contracted  debts  to  large  amounts  before  any  objection  is  made."  ^ 

§  lOO.  Instances  under  the  Foregoing  Rules.  —  An  act  of  the 

legislature,  in  addition  to  a  former  act,  creating  a  corporation  for  the 


1  Martin  v,  Pensacola  &c.  R.  Co.,  8 
Fla.  870;  8.  c.  78  Am.  Dec  718. 
*'  VTbile  it  Is  true  that  each  corporator 
may  object  to  the  repeal  or  to  any 
material  modification  of  the  provis- 
ions of  the  charter  granted  for  other 
than  municipal  purposes,  and  consti- 
tuting a  legislative  contract  protected 
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by  the  constitution  of  the  United 
States,  yet,  in  the  absence  of  com- 
plaint, acquiescence  in  the  change 
may  be  inferred,  and  ultimately  its 
acceptance  by  the  corporators.** 
Western  &c.  R.  Co.  o.  Rollins,  82  N. 
C.  623.  Compare  Mills  9.  Williams, 
11   Ired.  L.  (N.  C.)  658. 
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management  of  a  trust  fond,  was  passed  without  the  knowledge  or  re- 
quest of  the  corporation,  and  was  never  adopted  by  any  direct  vote ; 
bat  the  corporation,  having  elected  certain  officers,  provided  for  by  the 
act  in  addition,  and  such  officers  having  exercised  the  powers  thereby 
conferred  on  them  for  nearly  ten  years,  —  it  was  held  that  these  pro- 
ceedings were  equivalent  to,  or  sufficient  evidence  of,  a  formal  assent  or 
adoption  by  the  corporation.^    -    -    -  »  -    Previous  to  the  passage  of 
the  Ohio  general  railroad  act  of  February  11,  1848,  a  railroad  company 
was  chartered  by  a  special  act  of  the  legislature,  which  empowered  the 
directors  to  transact  all  the  business  of  tbe  company,  but  did  not  ex- 
pressly authorize  subscriptions  to  the  capital  stock  in  real  estate.     This 
privilege  was  conferred  by   §  14  of  the  act  of  1848,  upon  all   railroad 
corporations  then  existing  that  might  accept  the  power  so  conferred. 
Alter  the  passage  of  that  act,  the  directors  entered  on  the  records  of 
the  company  a  resolution  that  subscriptions  to  the  capital  stock  might  be 
made  in  real  estate.   The  company  then  received  real  estate  subscriptions 
to  its  stock,  and  sold  and  conveyed  the  same  to  bona  fide  purchasers 
with  the  knowledge  of  such  subscribers,  and  without  objection  on  their 
l»art,  untO  many  years  after,  when  the  stock  had  become  worthless,  and 
the  enterprise  for  which  the  company  was  organized  had  been  abandoned. 
It  was  held,  that,  in  a  suit  by  a  subscriber  against  a  purchaser  from  the 
company,  to  recover  back  the  land  conveyed  by  him  to  the  company  on 
such  subscription,  proof  of  the  exercise  of  the  privileges  conferred  by 
the  act  of  1848,  upon  the  company,  under  a  resolution  of  the  parties  to 
the  smt,  was  sufficient  evidence,  as  between  them,  that  the  company 
had  accepted  the  powers  conferred  in  that  section,  and  was  thereby  au- 
thorized to  take  and  convey  land  received  on  subscription  to  its  capital 
stock.*    -    -    -     -     Where  a  corporation  was  organized  under  an  act 
of  the  legislature  passed  in  1859 ;  and  an  amendatory  act,  the  acceptance 
of  which  was  drawn  in  question,  was  shown  to  have  been  drawn  up  by  the 
attorney  of  the  corporation,  and  its  passage  procured  upon  the  applica- 
tioD  of  at  least  a  portion  of  the  directors ;  and  it  also  appeared  that  the 
board  of  directors  authorized  the  opening  of  books  of  subscription  to 
the  guarantee  fund,  provided  for  by  the  amendment,  at  different  times 
after  the  subscription  which  was  drawn  in  question ;  and,  also,  that,  at 
various  times,  tiie  by-laws  of  the  company  recognized  this  subscription 
bj  regulating  the  rate  of  interest  to  be  paid  on  the  same,  and  the  date 
atwMch  computation  commenced ;  —  these  acts  were  held  to  operate  as 
ao  estoppel  against  the  corporation,  and  to  furnish  evidence  from  which 
an  acceptance  of  the  amendment  might  be  presumed.  ^    And  this ,  although 

^  Thiztl  School  District  tn  Bland-  *  Goodin  v.  Evans,  18  Ohio  St.  150. 

ford  V.  Qlbbs,  2  Cosh.  (Mass.)  S9.  *  Sumrall  v,  Mut.  Ins.  Co.,  40  Mo.  27. 

85 


1  Xbomp.  Corp.  §  101.]     amendment  of  chartebs. 

as  already  seen  ^  the  directors  of  a  corporation  have  no  po'W'er,    in  the 
absence  of  statute,  to  do  or  consent  to  anything  which  changes    the 
constituent  character  of  the  corporation,  because  their  office  is  merely 
that  of  business  managers.     -    -    -    -    On  a  somewhat  similar  principle, 
where  the  charter  of  a  railroad  company  contains  a  provision  for  obtain- 
ing title  in  case  any  person  shall  own  any  private  right  or  interest  in  any 
of  the  streets  or  avenues  over  or  upon  which  the  railroad  is  authorized  to 
be  laid,  by  accepting  such  a  charter,  the  grantees  must  be  deemed  to  have 
conceded  that  the  nature  of  the  improvement  calls  for  a  new  assessment 
of  damages,  or  must  have  stipulated  to  make  such  an  assessment  in 
consequence  of  the  benefits  acquired  by  them  under  their  act.^ 

§  101*  Estoppel  to  Deny  Acceptance  of  Amendment. — As 

hereafter  seen,  the  person  who  contracts  with  a  corporation  or 
with  persons  claiming  to  be  a  corporation,  by  its  corporate  name, 
becomes  estopped   to  deny  the  corporate  existence,  when  sued 
upon  the  contract.*     Upon  a  similar  theory  one  who  contracts 
with  a  corporation,  acting  under  an  amended  charter  and  by  its 
amended  name,  will  not  be  heard  to  complain  that  the  amend- 
ment has  not  been  properly  accepted  by  the  corporation.*     This 
estoppel  works  against  the  corporation,  as  well  as  in  its  favor. 
If,  therefore,  a  statute  is  passed  creating  new  powers,  and  pro- 
viding that  any  existing  corporation  may  accept  it,  and  that,  on 
filing  their  acceptance,  that  part  of  their  charter  which  is  incon- 
sistent with  the  act  shall  be  repealed,  and  a  corporation  assumes  to 
act  under  the  statute  and  exercise  the  powers,  though  without  fil- 
ing the  required  acceptance,  they  cannot  exonerate  themselves 
from  responsibility  upon  contracts  made  in  the  exercise  of  such 
powers,  by  objecting  that  they  had  not  filed  the  evidence  required 
by  the  statute  to  evince  their  decision  to  accept  it.     Although  a 
corporation  cannot  vary  from  the  object  of  its  creation,  and  per- 
sons dealing  with  it  must  take  notice  of  whatever  is  contained  in 
the  law  of  its  organization,  nevertheless,  in  cases  in  which  a  cor- 
poration acts  within  the  range  of  its  general  authority,  it  may  be 
bound,  though  failing  to  comply  with  some  formality  or  regula- 
tion which  should    not    have    been  neglected,   but  has  been.'^ 

>  AnU,  §  86.  '  Po*t^  &  S18,  and  Ch.  184. 

>  People  9.  Law,  84  Barb.    (N.  T.)  ^  Eppes  v.  Mississippi  R.   Co.,  86 
494.    See  also  Seals  «.  Benjamin,  29     Ala.  33. 

How.  Pr.  (N.  Y.)  109.  •  Zabrlskie   t.    Cleveland    &c.   R. 
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Where  an  amendment  to  a  charter  of  a  private  corporation  is  en- 
icted  by  the  legislature,  upon  conditions  which  are  to  be  accepted 
in  full  of  all  demands  which  the  corporation  has  against  the 
State,  if  the  conditions  are  so  accepted  by  the  governing  body, 
pursuant  to  the  terms  of  the  grant,  by  a  formal  instilment  of 
acceptance^  such  acceptance  will  create  a  binding  contract  between 
the  State  and  the  corporation,  which  the  corporation  can  not 
thereafter  avoid  or  set  aside,  on  the  ground  that  it  was  executed 
by  its  governing  body  in  ignorance  of  the  real  nature  and  extent 
of  their  rights  against  the  State.^ 

§  102.  View  that  Objection  can  only  be  raised  by  Quo  War^ 
vantoy  etc.  —  Where  the  amendment  is  such  that  it  does  not  sub- 
stantially change  the  character  or  objects  of  the  corporation,  a 
member  of  the  corporation,  when  sued  upon  his  stock  subscrip- 
tion, or,  in  case  of  a  mutual  fire  insurance  company,  upon  his 
premium  note,  cannot  set  up  the  amendment  as  a  defense  to  the 
action;  he  cannot  object  to  the  legality  of  the  amendment  in  this 
collateral  way  ;  he  must  do  it,  if  at  all,  in  a  direct  proceeding.' 

§  103.   Amendment  by  Substitution  of  New  Charter.  —  The 

alteration  of  the  charter  may  be  as  lawfully  made  by  the  substi- 
tution of  a  new  charter  as  by  an  amendment  of  the  old,  provided 
such  substituted  charter  be  germane,  and  necessary  to  the  objects 
and  purposes  for  which  the  company  was  organized.^  It  has 
been  held  that  a  statute  which  in  form  is  a  new  charter  of 
an  existing  corporation,  which  does  not  purport  to  be  an 
amendment  of  the  old  charter,  but  which  contains  precisely  the 
same  title,  and  which  embodies  most  of  the  provisions  of  the 
old  charter  with  the  addition  of  certain  new  provisions,  is  to  be 
treated  merely  as  an  amendment  of  the  old  charter,  —  the  court, 
upon  an  examination  of  the  terms  of  the  new  act,  being  of  opin- 
ion that  such  was  the  legislative  intent.^ 

Co.,  2S  How.  (U.  S.)  881.    Compare  pression,  see  Chubb  v.  Upton,  95  U.  S. 

Congregational  Society  v.  Curtis,  22  665;  ante^  §80. 

Pick.  (Mass.)  320.  s  Sprigg  v.  Western  Tel.   Co.,  46 

'  St.  John's  CoUege  «.  PameU,  28  Md.  67. 
Md.  629.  A  Hope  Mnt.  Fire  Ins.  Co.  v.  Beck- 

'  Hope  Mat.  Fire  Ins.  Co.  v.  Beck-  mann,  47  Mo.  98. 


mnn,  47  Mo.  98.    For  a  similar  ex- 
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§  104*  Objections  by  HThird  Parties :  Contractors. —  Jf  the  legis- 
lature and  the  corporation  concur  in  changing,  repealing  or  surrender- 
ing the  charter  of  the  corporation,  contractors  with  the  corporation 
have  no  standing  to  object,  provided  their  contracts  are  left  intact  and 
their  legal  remedies  preserved.^ 

§  105.  How  Minority  are  protected  in  England. —  la  England, 

where  in  theory  of  law  the  Parliament  is  supreme,  and  not  subject  to 
any  judicial  checks  whatever,  the  Court  of  Chancery  has,  by  indirection, 
found  a  means  to  protect  the  minority  of  the  shareholders  of  a  com- 
pany against  changes  in  the  contract  afforded  by  the  constating  instru- 
ments, effected  by  Parliament  on  the  petition  of  the  majority «  —  by 
restraining  the  majority,  on  a  bill  in  equity  filed  by  the  minority,  from 
applying  the  funds  of  the  corporation  in  procuring  from  Parliament  the 
passage  of  an  act  changing  its  objects  and  purposes.^ 

1  Houston   0.  Jefferson  College,  63      Co.,  7  Hare,  114;  Lancashire  &c.   £. 
Fa.  St.  428.  Co.  V,  Northwestern  B.  Co.,  2  Kay  4 

*  Bagshawe  v.  Eastern  Counties  R.      J.  298. 
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CHAPTER    V. 


CHABTBRS  GBANTED  BT  THE  COUBTS. 
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{  HO.  I>eTol¥lng  the   power  of  creatingr  Corporations  on 
the  Ck^orts. —  In  the  absence  of  a  provision  in  the  constitution 
to  that  effect,  the  legislature  of  a  State  has  no  power  to  author- 
ize the  judicial  courts  to  grant  special  charters  of  incorporation. 
The  reason  is  that,  where  the  constitution  of  the  State  vests  the 
legialatiye  power  in  the  general  assembly,  it  is  not  competent 
for  that  body  to  delegate  it  to  another  department  of  the  gov- 
ernment.^   The  legislature  may,  however,  even  in  the  absence 
of  a  direct  constitutional  authorization,  prescribe   by  general 
laws  the  conditions  under  which,  and  the  purposes  for  which 
corporations  may  be  organized,  and  may  devolve  upon  the  judi- 
cial department  of  the  government  the  execution  of  those  laws, 
^7  examining  the  charters  and  determining  whether  they  are  in 
compliance  with  law,  and  if  so,  passing  a  decree  of  incorporation. 

^  state  V.  Armstrong,  3  Sneed  (Tenn.)}  6S4;  Ez  parte  Chadwell^  59  Tenn.  98. 
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0 

In  all  these  cases  the  distinction  lies  between  creating  and  organiz- 
ing corporations.     In  the  absence  of  an  explicit  constitutional 
authorization  to  the  contrary,  only  the  legislature   can    create 
corporations;  without  the  aid  of  such  an  authorization  it  may, 
however,  empower  the  judicial  courts  to  organize  them  under  a 
general  law,  provided  there  is  no  prohibition  in  the  constitution 
which  disables  the  legislature  from  devolving  ministerial  duties 
on  the  judicial  courts.^    The  theory  is  that,  in  such  a  case,  the 
legislature  merely  uses  the  courts  for  the  purpose  of  giving  legal 
form  to  the  corporation,  and  that  the  act  required  by  the  statute 
to  be  done  by  the  courts  is  not  an  act  involving  even  judicial  dis- 
cretion, but  is  a  purely  ministerial  act,  in  such  a  sense  that  its 
performance  could  be  compelled  by  mandamus.'^    Accordingly, 
it  has  been  held  that  the  legislature  may,  in  the  absence  of  a 
direct  constitutional  authorization,  provide  by  law  for  the  cre- 
ation of  village,  town  or  city  corporations,  by  presenting  a  pe- 
tition therefor  to  the  county  courts  that  body  having  no di^icretiou 
to  refuse  the  petition  when  it  conforms  to  the  statute,  but  being 
required  merely  to  spread  it  upon  its  minutes,  which  done,  the 
corporation  becomes,  ipso  facia ^  legally  organized.*     Under  the 
Tennessee  act  of  1871  authorizing  the  chancery  courts  to  grant 
letters  of  incorporation,  it  was  held  that  such   courts  had    no 
power  to  organize  a  corporation  for  any  purpose  not  authorized 
by  general  law  ;  since  this  would  be  to  create  corporations,  which 
was  an  attribute  of  legislative  power,  and  not  merely  to  organ- 
ize them.*    In  other  words,  the  action  of  the  court  extends  no 
further  than  to  furnish  evidence  of  organization.^ 

§  111.  Objects  for  which  the  Courts  may  Grant  Charters  to 
Pennsylvania.  —  In  a  case  where  a  charter  was  applied  for  before  him 
in  1871,®  Mr.  Justice  Paxson,  of  the  Philadelphia  Court  of  Common 
Pleas,  afterwards  a  justice  of  the  Supreme  Court  of  Pennsylvania,  col- 
lected from  the  statute  laws  of  that  State  and  catalogued  the  several 

1  See  the  reasoning  in   £x  parte  *  Morristown  v.  Shelton,   1   Head 

Chadwell,  59  Tenn.  98;  also  £z  parte  (Tenn.),  24. 

Burns,  1  Tenn.  Ch.  83 ;  Railroad  Co.  r.  *  Ex  parte  Chadwell,  69  Tenn.  98.' 

Johnson,  72  Tenn.  833;  Greenville  &c.  •  GreenviUe  &c.  R.  Co.  v,  Johnson, 

R.  Co.  o.  Johnson,  64  Tenn.  882.  64  Tenn.  882. 

«  Franklin  Bridge  Co.  r.  Wood,  14  «  Re  Charter  of  Philadelphia  Ar- 

Ga.  80.  tisans'  Institute,  8  Phila.  (Pa.)  229. 
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objects  for  which  the  Court  of  Common  Fleas  was  authorized  by  law  to 
grant  charters  of  incorporation.     These  were:    '^1.  Associations  for 
^terazy,  charitable  or  religious  purposes,  benevolent  societies  or  asso- 
dationa,  fire-engine  or  hose  companies.^     2.  Associations  for  the  promo- 
tion of  science  or  agriculture,  cemetery  or  burial  associations,  societies 
for  the  detection  of  thieves  and  the  recovery  of  stolen  property.^    3. 
Musical  societies  and  associations.^     4.  Mutual  savings  fund,  loan  or 
boDding  associations.^    5.  Associations  for  the  purpose  of  insuring 
horses,  cattle  and  other  live  stock  against  loss  by  death,  from  disease  or 
accident,  or  from  being  stolen;   water,  hook  and  ladder  companies, 
building  associations,  musical  clubs  or  associations,  teachers'  institutes 
or  associations,  hotel  companies,  skating  parks ;  associations  and  clubs 
for  the  advancement  of  athletic  sports,  including  base  ball  clubs ;  and 
fire  insurance  companies.^    6.  Saving  fund   associations,  or  societies 
for  the  accumulation  of  funds  and  the  distribution  of  the  same  among 
other  members,  without  banking  or  discounting  privileges."  ^ 

§  112.  Proceedi|igB  to  Obtain  such  Charters  must  be  Pub- 
lic—In one  case  the  Philadelphia  Common  Fleas  refused  a  charter  to 
a  religious  society,  on  the  ground  that  the  charter  had  not  been  exposed 
to  inspection  by  the  public,  but  that  affirmative  means  had  been  taken 
to  prevent  such  inspection,  —  the  court  reasoning  that,  although  this  is 
DOt  specially  directed  by  the  act,  yet  the  provision  requiring  an  adver- 
tisement of  the  proposed  application  indicates  that  publicity  was  the  in- 
tention of  the  legislature.''^ 

§113.  Requisites  of  Charter  submitted  to  Court  under 
Pennsylvania  Statute  • — In  the  case  before  Mr.  Justice  Paxson,  re-> 
ferred  to  in  a  preceding  section,^  the  learned  judge,  in  view  of  the 
Tery  crude  manner  in  which  charters  were  drawn  which  were  submitted 
to  the  court  for  i^>proval,  restated  at  length  the  essential  features  which 
eTeiy  charter  should  contain,  citing  local  decisions  in  support  of  the 
different  features  which  he  catalogued.     They  were  as  follows :     1.  The 


*  Citing  Penn.  Act  of  Oct.  3rd,  1840; 
Pord.  Dig.  Penn.  Stat.  196,  pi.  11;  P. 
LP^nn.  6. 

>  Penn.  Act  of  Feb.  20th,1884 ;  Pord. 
Dig.  197,  pi.  16;  P.  L.  90. 

>  Penn.  Act  of  Apr.  6th,  1859;  Pard. 
Dig.lW,  pi.  16;P.  L.  877. 

*  Penn.  Act  of  Apr.  12th,  1859 ;  Pord. 
Dig.  129,  pi.  1 ;  P.  L.  644. 


'  Citing  Penn.  Act  of  March  26th, 
1867;  Purd.  Dig.  1456,  pi.  8;  P.  L.  44. 

•  Penn.  Act  of  Apr.  12th,  1867;  Purd. 
Dig.  U66,  pi.  4;  P.  L.  70. 

V  Re  Charter  of  Chnrch    of    Holy 
Communion,  14  Phila.  (Pa.)  121. 

*  B%  Charter  of  the  Philadelphia 
Artisans'  Institute,  8  Phil.  (Pa.)  229. 
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membership  must  be  restricted  to  citizens  of  this  commonweal th.^  2. 
The  name  of  the  proposed  corporation  must  be  stated,  and  saici  name 
should  be  entirely  distinctive  from  that  of  any  other  incorporatioii  in 
the  same  locality.'  3.  The  objects  of  the  association  must  be  clearly  de- 
fined, so  as  to  satisfy  the  court  that  they  are  within  the  meaning  of  the  law.  ^ 

4.  The  articles  should  clearly  define  the  rights  and  duties  of  the  members.  ^ 

5.  The   conditions    under    which   the   parties    propose  to  associate. 

6.  The  location  where  said  corporation  is  intended  to  be  situated,  or  its 
principal  business  transacted.     7.  That  all  by-laws  to  be  adopted  by 
said  proposed  corporation  for  its  government  shall  be  consistent  ^th 
the  constitution  and  laws  of  the  United  States,  the  constitution  and  laws 
of  this  conmionwealth,  and  with  the  proposed  charter.     8.  Any  clause 
providing  for  an  amendment  to  the  charter  must  set  forth  that  said 
amendment  shall  be  made  in  conformity  with  law.     9.  If  the  po^wer  of 
expulsion  is  introduced,  the  charter  must  clearly  define  the  causes  for 
which  a  member  may  be  expelled.     An  indefinite  or  vague  statement  of 
the  offense  is  not  sufficient.     The  court  will  not  approve  a  charter  vrhicb 
gives  a  majority  of  the  association  power  to  expel  any  member  ^  ^  guilty 
of  any  offense  against  the  law."     Any  such  or  kindred  expression  is 
too  general.^     10.  In  charters  of  building  associations,  the  number  and 
value  of  the  shares  proposed  to  be  issued  must  be  stated.     11.  In  char- 
ters of  benevolent  societies,  there  must  be  a  clause  restricting  the 
application  of  their  funds  to  the  object  declared  to  be  the  purpose  of 
their  association.     12.  In  all  charters  where  a  cash  capital  is  provided 
for,  the  amount  of  such  capital  must  be  stated,  as  also  the  number  and 
value  of  the  shares.     13.  Every  charter  must  contain  a  limitation  of  the 
amount  of  real  and  personal  estate  to  be  held  by  such  corporation.     The 
limitation  of  real  estate  must  not  exceed  the  maximum  prescribed  by  the 
act  of  Assembly;  a^nd  the  limitation  as  to  the  personal  estate  must 
be  reasonable,  taking  into  view  the  objects  of  the  association,  the  court 
reserving  the  right  to  approve  the  latter  in  its  discretion.     14.  Every 
charter  should  be  written  upon  one  sheet  of  paper  or  parchment. 
Interlineations  in  a  charter  are  not  proper,  and  if  the  same  occur  in  a 
material  part,  the  charter  will  be  rejected.® 


1  Citing  Butchers'  Beneficial  Asso- 
ciation, 85  Pa.  St.  151. 

s  Citing  6  Pittsb.  Leg.  J.  161. 

*  Citing  National  Literary  Associ- 
ation, 30  Pa.  St.  150. 

4  Citins;  German  QenL  Beneficial 
Association,  80  Pa.  St.  155. 

^  Citing  Butchers'  Beneficial  As- 
sociation,   38    Pa.    St.  298;     Benefi- 
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cial  Association  of  Brotherly  Unity, 
Id,  299 ;  Butchers'  Beneficial  Associa- 
tion, 35  Pa.  St.  151 ;  Commonwealth 
V,  St  Patrick's  Benevolent  Society, 
2  Binn.  (Pa.)  448;  Commonwealth?. 
Guardians  of  the  Poor,  6  Serg.  &  R. 
(Pa.)  469. 

•  Be  Charter  of  Philadelphia  Arti- 
sans' Institute,  8    Phila.,  (Pa.)    229. 
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S  11.4^*  BeqniBites  of  Charter  under  Pennsylvania  Act  of 
1874. — These  are :  '^  1.  The  name  of  the  corporation.  2.  The  purpose 
for  which  it  is  formed.  3.  The  place  or  places  where  its  business  is 
to  be  transacted.  4.  The  term  for  which  it  is  to  exist.  5.  The  names 
and  residences  of  the  subscribers  and  the  number  of  shares  subscribed 
bj  each  6.  The  number  of  its  directors  and  the  names  and  resi- 
dences of  those  who  are  chosen  directors  for  the  first  year.  7.  The 
amount  of  capital  stock,  if  any,  and  the  number  and  par  value  of 
shares  into  which  it  is  divided."^  This  statute  has  been  held  man- 
datory.* 

{  115.  Reasons  for  which  Charters  have  heen  RefosecL — 

Charters  have  been  refused  in  that  State  where  the  object  of  the  asso- 
dataon  was  not  sufficietitly  stated, — where  the  charter,  for  instance, 
alter  enumerating  four  distinct  purposes  for  which  the  association  was 
formed,  went  on  to  say,  ^^  for  such  other  purposes  as  may  be  agreed 
upon  by  the  association  in  future."     2.  Where  the  membership  was 
Dot  confined  to  citizens  of  the  commonwealth.     3.  Where  there  was  no 
&iiitation  of  the  amount  of  real  aiid  personal  estate  to  be  held  by  the 
proposed  corporation.     4.  Where  amendments  to  the  charter  were  not 
required  to  be  made  with  the  approval  of  the  court.     In  another  case 
the  approval  of  a  charter  was  denied  where  the  membership  was  not  re- 
stricted to  citizens  of  Pennsylvania,  and  where  there  was  a  provision 
that  membership  should  be  forfeited  upon  enlistment  in  the  army  or 
oaTy,  the  latter  clause  being  against  public  policy.     Paxson,  J. ,  said : 
'*  A  corporation  which  is  a  creature  of  the  law  ought  not  to  proscribe 
its  members  for  aiding  the  government  which  creates  and  protects  it."  ^ 
So,  where  the  charter  of  a  society  called   the  Butchers'   Benevolent 
Association  was  presented  to  the  Supreme  Court  of  Pennsylvania  for 
ipproval,  several  defects  were  found  in  it  which  prevented  the  court 
faom  approving  it.     Said  Lowrie,  C.  J. :  *^  It  allows  of  any  by-laws  that 
are  not  inconsistent  with  itself ;  while  we  cannot  allow  any,  except 
under  the  restriction  that  they  shall  be  consistent  with  the  constitution 
and  laws  of  the  State  and  of  the  Union.     Again,  it  allows  of  member- 
slup  to  citizens  of  the  United  States,  when  it  ought  to  be  confined  to 
dtaens  of  this  State."  ^ 

dting  Alexander  Presbyterian  Church,  ficial    Association,    14    Phila.    (Pa.) 

M  Fa.  St.  154;  United  Daughters  of  130. 

Cornish,  85  Fa.  St.  80.  *  Re  Charter  of  Rev.   David  Mul- 

'  PennBylvania  Act  of  April  29th,  holland  Benevolent  Society,  10  Phila. 

1874.  (Pa.)  19. 

'  Re  Charter  of  Stevedores'  Bene-  *  Butchers'  Beneficial  Association^ 

85Pa.  St.  151. 
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§  116.  Charters  Refused  whicli  contain  an  Indefinite  Po^er 
of  Expulsion.  —  Charters  have  been  ref ased  which  contained   a.n  in- 
definite power    of   expelling  members.^    Thus,   the    charter     of    the 
Batchers'  Beneficial  Association,  when  first  presented  to  the  Supreme 
Court  of  Pennsylvania,  was  rejected,  on  the  ground,  among  others,  that 
it  allowed  the  association  to  expel  members  who  should  be  guilty  of  ac- 
tions which  might  injure  the  association.     This  the  court  could  not  ap- 
prove, because  it  gave  to  the  association  an  indefinite  power  over  its 
members.     The  court  reasoned  that  it  is  incompatible  with  the  spirit  of 
our  institutions  to  clothe  any  body  with  such  indefinite  power  over  its 
members,  arguing  that  it  was  equivalent  to  socialism  and  was  a  rejec- 
tion of  all  individual  rights  within  the  association.     The  court  held  that 
it  was  proper  to  found  the  right  of  expulsion  on  the  fact  of  a  member  hav- 
ing been  convicted  of  crime  on  a  trial  in  court.'    So,  where  there  irvas  an 
article  which  provided,  —  *^  Should  any  member  of  this  association  be 
guilty  of  unprofessional  indecorum  or  ungentlemanly  conduct,  he  may  be 
reprimanded,  suspended,  or  expelled  at  the  discretion  of  two-thirds  of 
the  members  present  at  any  stated  meeting:  Provided,  however,  that 
charges  and  specifications  in  writing  shall  have  been  read  by  the  Secre- 
tary and  referred  to  the  Board  of  Directors,  who  shall  investigate  or 
try  the  same,  as  provided  for  in  the  by-laws,  and  report  to  the  associa- 
tion," etc. ,  —  this  article  was  held  objectionable  on  account  of  the  vague 
description  of  the  offenses  for  which  members  might  be  expelled,  and 
because  it  contained  no  proper  provision  for  the  trial  of  the  offending 
party.' 

§  117.  Farther  of  this  Subject.  —  The  Supreme  Court  of  Penn- 
sylvania has  refused  to  approve  a  charter  for  the  incorporation  of  an 
association,  where  the  articles  contained  the  statement  that  any  member 
might  be  expelled  who  should  commit  any  misdemeanor ,  or  any  other 
act  that  might  prove  injurious  to  his  character  or  standing  as  a  member 
of  the  association.  The  court  did  not  object  to  the  word  misdemeanor, 
although  that  was  criticised  as  authorizing  expulsions  for  petty  offenses ; 
but  the  court  said :  **  ^  Acts  injurious  to  character  or  standing  as  a  mem- 
ber '  is  no  definition  of  any  offense.  We  might  as  well  sum  up  all  crimi- 
nal law  by  the  expression,  *•  acts  contrary  to  the  general  welfare.'  Such 
expressions  state  well  enough  the  principle  of  law ;  but  they  state  no 
law ;  for  every  law  is  grounded  on  some  principle,  and  is  itself  a  definite 

1  Butchers'  Beneficial  Asso.,  88  Pa.  >  Re  Charter  of  Butchers*  Beneficial 

St.  298 ;  Beneficial  Asso.  of  Brotherly     Asso.,  85  Pa.  St.  151. 
Unity,  38  Pa.  St.  299.  *  Re  Charter  of  Journalists'  Fund, 

8  Phila.  (Pa.)  272. 
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atalement  of  some  act  or  special  class  of  acts,  which  are  declared  to  be 
approved  or  condemned  by  the  principle.     Under  the  principle  here 
objected  to,  the  majority  may  expel  a  member  for  almost  any  act,  and 
thm  members  are  left  without  any  rights  that  the  majority  may  choose 
to  withhold.     Too  earnest  a  claim  of  rights,  or  too  earnest  a  perform- 
aoce  of  social  duty,  may  thus  become  a  gi'ound  of  expulsion,  if  the 
majority  pleases."  ^    On  like  ground  that  court  has  refused  to  approve 
a  charter  of  incorporation  for  a  beneficial  society  which  gave  a  majority 
of  the  society  power  to  expel  any  member  who  should  be  *'  guilty  of  any 
offense  against  the  law."    The  court  regarded  it  as  ''  the  loose  expres- 
sion of  their  scrivener."     Lowrie,  C.  J.,  said:  '*  Do  they  really  mean 
that,  if  a  member  should  happen  to  swear  a  little,  or  enjoy  some  Fourth 
of  Jnlj  too  freel}^  or  leave  his  horse  and  wagon  in  the  street  without  an 
attendant,  or  not  clean  off  his  pavement  as  the  law  requires,  —  he  shall 
be  liable  to  expulsion?    We  are  sure  they  do  not  mean  all  the  little  of- 
fenses of  omission  and  commission  which  the  law  provides  against ;  for 
many  of  them  are  totally  UTclevant  to  the  purposes  of  their  association. 
Bat  they  have  taken  this  way  of  defining  offenses  that  may  lead  to  ex- 
pulsion, and  the  definition  is  so  very  general  that  it  puts  the  rights  of 
all,  not  under  the  protection  of  a  constitution,  but  under  the  mere  will 
of  a  majority.     If  they  had  provided  that  only  those  who  are  without 
fin  among  them,  should  be  allowed  to  vote  for  the  expulsion  of  a  mem- 
ber, this  might  have  been  an  important  limitation  of  the  expulsive  power. 
A  constitution  that  puts  all  power  over  rights  into  the  hands  of  the 
majority,  is  really  no  constitution  at  all.     It  is  leaving  to  force  the  free 
exercise  of  its  power,  unrestrained  by  rules  of  reason.     Many  members 
irhose  sickness  may  become  expensive  might  easily  be  disposed  of  un- 
der this  rule."  * 

§  118.  Charters  Refused  contHiningr  Powers  not  Specified  in 
the  Statate.  —  The  Supreme  Court  of  Pennsylvania  have  ruled  that 
charters  submitted  to  the  couiis  for  approval  should  be  denied  where 
they  contain  powers  not  specified  in  the  statute,^  —  reasoning  that  the 
coort  cannot  confer  corporate  powers,  which  would  be  an  act  of  legisla- 
tion.^ Accordingly,  where  the  constitution  of  a  medical  college,  sub- 
mitted to  the  Supreme  Court,  contained  a  clause  authorizing  the  college 
to  confer  degrees  in  medicine  upon  students  and  others,  the  court  de- 
clined to  certify  it.*    So,  the  Philadelphia  Common  Pleas  refused  to  in- 

'  Butchers'  Beneficial  Association,  *  Re  Medical   College,    8    Whart. 

38  Pa.  St.  29S.  (Pa.)  455. 

>  Beneficial  Association  of  Broth-  *  To  the  same  effect  see  Com.   v. 

erly  Unity,  3S  Pa.  St.  299.  Conover,  10  Phila.  (Pa.)  55. 

^  Be  Medical  College,  supra. 

95 


1  Thomp.  Corp.  §  122.]    ghaktebs  granted  by  the  couists. 

corporate  a  dub  with  the  provision  in  its  charter  that  each  share  aliouid 
be  entitled  to  one  vote,  because  the  governing  statutes  only  autJiorized 
the  court  in  such  a  case  to  confer  such  immunities  as  by  the  common 
law  were  necessaiy  to  constitute  a  corporation.^ 

§  119.  Charters  Refused  with  Power  to  confer  Degrees*  — As 

already  stated,  the  Supreme  Court  of  Pennsylvania,  in  the  absence  of   a 
direct  statutory  authorization,  refused  to  approve  the  charter  of  a  med- 
ical college,  which  charter  confen*ed  upon  the  corporation  the  pow^er  to 
confer  degrees  on  students  and  others.^    In  a  later  case,  and  having 
reference  to  the  terms  of  a  later  statute  prescribing  the  standard  of 
qualification  for  practitioners  of  medicine,'  the  court  refused  a  charter 
to  an  institution  for  insti*uction  in  electricity  as  a  curative  agent,  with 
power  to  confer  degre'is  in  medicine  or  electricUy,  —  proceeding   upK>n 
the  view  that  such  a  qualification  for  the  practice  of  medicine  did    not 
meet  the  standard  required  by  the  statute.^ 

§  120.  Charters  Refused  for  Mutual  Marriage  Benefit  Asso- 
ciations*—  Charters  have  been  refused  in  Pennsylvania  for  the  forma- 
tion of  mutual  marriage  benefit  associations,  the  objects  of  such 
associations  being  against  public  policy.^ 

§  121.  Charters  JE(efused  containing  By-laws. —  A  charter 
offered  for  approval  has  been  rejected  on  the  ground  that  it  contained 
pro\'isions  for  the  internal  management  of  the  corporation,  which  were 
properly  the  subject  of  by-laws.^ 

§  122.  Charters  Refused  hecause  not  Written  on  a  Singrle 
Piece  of  Paper. —  A  critical  nicety  in  objecting  to  the  charters  handed 
up  by  certain  classes  of  people  has  led  to  the  conclusion  that  a  charter 
ought  to  be  refused  on  the  ground  that  it  was  not  wiitten  upon  a  single 
piece  of  paper  or  parchment, —  the  court  not  explaining  what  should  be 
done  in  case  the  charter  should  contain  too  many  words  to  be  written 
on  a  single  sheet.  The  court  said:  '^This  charter  is  written  upon  a 
number  of  sheets  of  paper  fastened  together  by  ordinary  paper 
fasteners.     All  charters  should  be  written  upon  a  single  piece  of  paper 

^  Com.  V.  Conover,  10  Pbila.   (Pa.)  *  Re  Charter  of  American  Electro- 

35;    Compare    St.   Mary's  Church,  7  pathic  Institute,  14  Phlla.  (Pa.)  128. 
Serg.  &  R.  588.  ^  Re  Mutual  Aid  Asso.,   15  Phlla. 

>  Re   Medical   College,    8   Whart.  (Pa.)  635 ;  Re  Helping-Hand  Marriage 

(Pa.)  455.  Asso.,  Id.  644. 

'  Pcnn.  Act  of  March  24th,  1877;  *  Re  Charter  of  Stevedores*  Bene- 

Ford.  Dig.  2151.  flcial  Association,  14  Phila.  (Pa.)  ISO. 
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or  paidunent,  and  the  courts  have  frequently  refused  to  approve  them 
unless  presented  in  this  form.  The  observance  of  this  has  not  been 
QnifoTnily  required,  but  we  tliink  it  much  the  better  practice,  and  shall 
hereafter  require  it.''  ^ 

S  123.  Charter  Under  §  1676  of  Georgia  Code. —  Persons  desir- 
ous of  being  incorporated,  under  §  1676  of  the  Georgia  code,  must  spec- 
ify the  object  of  their  association,  the  particular  business  they  propose 
to  carry  on,  the  place  at  which  they  propose  to  carry  it  on,  and  the 
amount  of  capital  to  be  employed  by  them  in  such  business,  actually 
paid  io ;  and  unless  these  particulars  are  disclosed  in  the  application, 
the  diarter  will  not  be  granted.     The  court  will  not  countenance  a  pe- 
tition which  is  so  framed  as  to  mask  the  objects  of  the  applicants.^ 

S  124.  Referring  the  Application  to  an  Amiens  Cnrise. —  In 

liissouri,  some  of  the  courts  are  in  the  habit,  upon  their  own  motion 
md  without  any  statutory  direction,  of  referring  such  an  application  to 
a  member  of  the  bar  as  amiciLS  curicB ;  and  it  has  been  held  in  that  State 
Hiat  it  is  competent  for  the  court  to  allow  the  amicus  curice  a  reasonable 
compensation  for  his  services,  to  be  taxed  as  costs  against  the  proposed 
incorporators.' 

S  125.  'So  Appeal  from  Decree  refusing. —  Under  the  Tennessee 
act  of  1871,  authorizing  the  chancery  courts  to  grant  letters  of  incorpo- 
ntioD,  DO  appeal  lay  to  the  Supreme  Court  from  the  refusal  of  a  chan- 
cery court  to  grant  such  letters.^ 

!  126.  Charters  Amended  by  the  Judicial  Courts. — Statutes 
hsTe  existed  in  Pennsylvania  empowering  the  judicial  courts  to  grant 
imeadments  to  charters  enacted  by  the  legislature.  An  instance  of  this 
occm^  in  a  case  decided  in  1822.'  As  early  as  1791  the  legislature  of 
Pemisylvania  passed  a  statute  of  this  kind.  Corporations  which  were 
created  upder  special  statutes  prior  to  that  time  could  not  have  their 
charters  amended  in  this  way  without  a  special  enabling  act.  Such  an 
act  was  granted  by  the  legislature  in  the  case  of  a  corporation  called  the 
BoDutn  Catholic  Society  Worshiping  at  St.  Mary's  Church  in  Phila- 
delphia. In  the  interpretation  of  this  statute  the  court  held  that 
anendments  proposed  by  a  corporation  are  not  to  be  considered  as  the 

1  Be  Charter  of  Stevedores'  Bene-  ^  Ex  parte  Chadwell,  59  Tenn.  98. 

fleitl  AssocUtion,  14  Phila.  (Pa.)  180.  *  Case  of  St.  Marys  Chnrch,  TSerg* 


*  Be  Deveau,  54  Ga.  678.  &  B.  (Fa.)  617. 

*  Be  St.  LoQis  Instltate,  27  Mo.  App. 
CSS. 
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act  of  the  corporation,  merely  because  the}^  are  offered  to  tlie  inspectioii 
of  the  attorney-general  and  the  Supreme  Court  under  the  seal  of  the  cor- 
poration, but  that  the  court  may  inquire  into  the  authority  by  'which  the 
seal  was  affixed.     The  court  declared,  as  the  principle  to  govern  such  an 
inquiry,  that,  in  corporations  where  there  are  different  classes  of  mem- 
bers, the  majority  of  these  classes   must  consent  before  the  charter 
can  be   altered,  in   the  absence  of  a   provision  in   the  charter    itself 
otherwise  providing.     The  court  also  held  that,  where  the  trustees  of  a 
corporation  consist  of  three  clerical  and  eight  lay  members,   and  one  ot 
the  clerical  members  has  been  excluded  from  the  board  by  a  resolution 
of  the  lay  members  without  authority,  —  it  is  not  competent  for  the  re- 
maining members  to  submit  resolutions  for  the  alteration  of  the  charter.  ^ 

§  127.   What    Body    Assent    to    Amendments    by    Judicial 
Courts.  —  This  decision  established  the   doctrine  that,  under  stat- 
utes of  Pennsylvania  authorizing  the  courts  to  grant  amendments  to 
the  charters  of  certain  corporations,  it  is  essential  to  the  grantingf  of 
the  amendment  that  it  should  appear  to  the  court  that  the  application 
is  the  result  of  corporate  action^  and  not  the  action  of  the  individual 
members.^     It  has  also  been  ruled  in  that  State  that,  where  it  is  denied 
that  a  proposed  amendment  has  been  adopted  by  a  corporation,  the 
court  before  approving  it  will  direct  a  stock  vote  to  be  taken.' 

1  Case  of  St.  Mary*s  Church,  mpra.  '  St.  Mary's  Church,   6  Serg.  k  R. 

From  this  last  point  Gibson,  J.,  dis-  (Pa.)  498. 

sented.    As  to  the  amending  of  char-  >  Matter  of  Mercantile  Library  Co., 

ters  so  as  to  bind  dissenting  members  2  Brews.  (Pa.)  447. 
see  anU,  §  66,  et  seq, 
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CHAPTER    VI. 

OBGANIZATION  UNDER  GENERAL  LAWS. 

Abt.  I.  PuBPOSES  FOB  WHICH  Incobpobatioh  Pebmitted,  §§  132-210. 
SUBDIV.    7.  ExampUBfrom  Various  StatuUs^  §§  182-198. 
8UBDIV.  11.  Dedsiana  Canatruing  PartUmlar  StatuUa^  §§  200-210. 

AiT.  n.  Steps  Necessabt  to  Pebfbot  Obgamization,  §§  215-249. 


ARTICLE  I. 


PUBPOSES    FOB  WHICH  InCOBPOBATIOH  PeBMITTBD. 

SUBDIVISION  I.  Examples  from  Various  Statutes, 


Sicnoir 

182.  Statates  authorizing  the  forma- 
tion of  corporations. 
133.  Agricultural  fairs. 
IM.  Alumni. 

185.  ATenues. 

186.  Baito. 

187.  liar  associations. 

138.  Breeding  domestic  animals. 

139.  Bridges. 

140.  Building  and  loan  associations. 

141.  Building  towns. 

148.  Bosiness purposes:  mining,  man- 
ufacturing, merchandising,  etc. 

143.  Camp  meetings. 

144.  Canals. 

145.  Cemeteries. 

148.  Chambers  of  commerce:  mer- 
chants' exchanges:  boards  of 
trade. 

147.  Colleges. 

148.  Co-operatiye  associations. 

149.  Cmelty  to  animals. 

150  Cruelty  to  children. 

151  Detective  associations. 
158  FeDciog  land. 

168.  Ferries. 

184.  Fire  companies. 


Sbction 

155.  Fire  department  relief. 

156.  Gaslightlng. 

157.  Guano:  fertilizers. 

158.  Guaranty:     suretyship:    indem- 

nity :  safe  deposit. 

159.  Gymnastic  purposes. 

160.  Health    resorts:      sanitariums: 

medicines,  etc. 

161.  Horticulture. 

162.  Hydraulic  power. 

163.  Insurance. 

164.  Lawful  purposes. 

165.  Lodges:    fraternities:   societies. 

166.  Masonic  buildings. 

167.  Mining:  manufacturing^  etc. 

168.  Navigation. 

169.  Patrons  of  husbandry. 

170.  Pipe  lines. 

171.  Police  relief . 

172.  Political  clubs. 
178.  Public  libraries. 

174.  Railroads. 

175.  Rafting :  booming  logs. 

176.  Religion: education: benevolence. 

177.  Savings  banks. 

178.  Slack-water  navigation. 

179.  Soldiers'  monuments. 
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Skgtion 

180.  Sporting. 

181.  Stage  coaches. 

182.  Street  railroads. 

188.  Telegraphs:  telephones. 

184.  Tobacco  warehouses. 

185.  Toll  roads:  plank,  gravel,  mac- 

adamized, turnpike  roads,  etc. 

186.  Training  nurses. 

187.  Tramways,  elevated. 


Skotiok 

188.  Trust  companies. 

189.  Union  depots. 

190.  Waterworks. 

191.  Indiana:    enumeration   oi 

poses  lor  which  corporations 
may  be  formed. 

192.  Texas :  enumeration  of  purposes 

for  which  corporations  may  be 
formed. 


§  132.  Statutes    aathortzingr  the  Formation   of  Corpora- 
tions.—  Statutes  are  multiplying  in  many  of  the  States  extend- 
ing the  objects  for  which  corporations  may  be  formed.    The«e, 
in  some  instances,  take  the  form  of  amending  statutes  already  in 
existence;    in  others  they  furnish  within  themselves  an  entire 
scheme  of  incorporation.^     In  this   subdivision   an   attempt  is 
made  to  exhibit  the  purposes  for  which  corporations  may  be 
formed  under  general  laws  by  extracts  from  the  legislation  of 
several  of  the  States:  Alabama,  California,  Colorado,  Illinois, 
Indiana,  Missouri,  Ohio,  and  New  York.     A  more  striking  il- 
lustration could  not  be  given  of  the  fantastic  patchwork  of  which 
American  legislation  consists.     It  suggests  the  reflection  whether 
it  would  not  be  better  in  all  cases  to  enact  a  consolidated  statute, 
enumerating  all  the  purpose  for  which  corporations  have  hitherto 
been  allowed  in  the  particular   State,  either  under  general  or 
special  laws,  and  to  enact  that  corporations  may  be  formed  for 
such  purposes  and  for  any  other  purposes  for  which  individuals 
may  lawfully  associate,^ — leaving  it  to  be  ascertained  in  every 


1  In  CaUfomla  a  recent  statute  au- 
thorizes the  formation  of  corporations 
to  act  as  executor,  administrator, 
guardian  of  estates,  assignee,  receiver, 
depositary,  or  trustee;  Act  March  5, 
1887;  L.  1887,  c.  26,  p.  21.  In  Col- 
orado, to  warrant  or  insure  the  title 
to  real  property,  authorized.  Act 
April  7,  1887;  L.  1887,  p.  234.  In  Min- 
nesota the  provisions  of  the  General 
Statutes  of  1878  (Gen.  Stats.  Minn, 
ch.  84,  §  81),  for  the  incorporation  of 
railway  and  other  companies  «*  which 
require  the  taking  of  private  property 
or  any  easement  therein,"  have  been 
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amended  by  including  therein  com- 
panies for  building,  etc.,  *<  pneumatic 
tube  lines,  subway  conduits  for  the 
passage,  operation  and  repair  of  elec- 
tric and  other  lines  or  pipes."  Act 
March  7, 1887;  Gen.  L.  1887,  c.  161,  p. 
269.  In  Dakota  Territory  the  pro- 
visions of  the  civil  code  relating  to 
the  formation  of  private  corporations 
were  amended  in  1887,  by  specifying 
what  business  such  corporations  might 
pursue.  Dakota  Act  of  Feb.  7tb, 
1887;  Dak.  Laws  1887,  chap.  85,  p.  84. 
s  As  in  §  164,  post. 


xxAMPiJBS  FBOM  8TATUTBS.     [1  Tbomp.  Corp.  §  136. 

case  where  the  lawfokiess  of  the  purpose  is  not  fixed  by  an  ex- 
press statate,  to  be  determined,  on  petition  to  a  court  of  general 
jurisdiction 9  subject  to  an  appeal  to  a  ccmrt  of  last  resort,  either 
by  the  applicants  or  by  the  State,  whether  the  incorporation 
shall  be  allowed.  In  such  case  the  State's  attorney  should 
have  notice  of  the  application,  and  it  should  not  be  allowed  to 
take  the  form  of  a  mere  ex  parte  proceeding,  in  which  no  one 
saye  the  petitioners  is  interested.  In  the  following  sections  the 
necessity  of  condensation  has  induced  a  departure  from  the  exact 
language  of  the  statutes,  but  the  substance  has  been  given. 

S 133.  Asrticiiltiiral  Fairs* —  Ail  county  societies  which  have  been 
or  may  hereafter  be  organized  are  declared  bodies  corporate  and  politic, 
aod  as  such  shall  be  capable  of  suing  and  being  sued,  and  of  holding 
in  fee  simple  such  real  estate  as  they  have  heretofore  purchased  or  may 
bereafter  purchase  as  sites  whereon  to  hold  their  fairs.^ 

S 134*  Almnni* —  The  alumni  of  any  college  or  university,  or  of 
one  or  more  colleges  of  any  university,  located  in  this  State,  may  be 
incorporated.' 

f  135*  Avenues* — Companies  may  be  incorporated  in  any  county 
having  not  less  than  one  hundred  thousand  inhabitants,  for  the  purpose 
of  constructing  avenues  in  such  county.^ 

{ 136*  Banks.  —  Corporations  may  be  formed  to  carry  on  the  busi- 
ness of  banking  without  the  issue  of  bills  or  notes  for  circula- 
tion.^ ....  Any  number  of  persons,  not  less  than  three,  may  be 
incorporated  as  a  bank  of  discount  and  deposit.^  ....  On  a 
ndfication  of  this  act  by  a  vote  of  the  people  in  accordance  with  the 
constitution  of  this  state,  it  shall  be  lawful  to  form  banks  and  banking 
associations  for  the  purpose  of  discount  and  deposit,  and  to  buy  and 
seO  exchange,  and  do  a  general  banking  business,  excepting  only  issuing 
bills  to  circulate  as  money,  and  shall  have  power  to  loan  money  on 
personal  and  real  security  and  accept  and  execute  trusts.^  .... 
Any  amnber  of  persons,  not  less  than  five,  may  form  themselves  into 

>  1  Ber.  Stat.  Obio  [Glaaque],  1890,  «  1  Code  of  Ala.  1886,  p.  869,  f  1521. 

{ 3700.  <  Oen.  State    Colo.  1888,  p.    189. 

^  8  ftey.  Stat.  New  Tork  [Banks  &  §  271. 

Bros.  8th  ed.]»  P*  ^^9.  <  Laws  of  lU.  1887,  p.  89. 

*  1  BeT.  Stat.  Oklo  [Qiaaque],  1890, 
18822. 

101 


1  Thomp.  Corp.  §  139.]     purposes  for  which  permittei>. 

a  corporation,  as  a  bank  of  discount  and  deposit.^  ....  Ajny 
five  or  more  persons  may  be  incorporated  as  a  bank  of  deposit  or 
discount,  or  of  both  deposit  and  discount,  under  any  name  or  title 
designating  such  business.^  ....  Any  number  of  persons  may 
associate  to  establish  offices  of  discount  and  deposit,  they  must  execute 
a  certain  certificate.'    -    -    -    . 

§  137.  Bar  Associations.  —  Any  nine  or  more  attorneys  or  coun- 
selors of  the  Supreme  Court  of  this  State,  who  wish  to  cultivate  the 
science  of  jurisprudence,  to  promote  reform  in  the  law,  to  facilitate  the 
administration  of  justice,  elevate  the  standard  of  integrity,  honor  and 
courtesy  in  the  legal  profession,  etc.,  may  be  incorporated.* 

§  138.  Breeding  Domestic  Animals.  —  Any  number  of  persons, 
not  less  than  twenty-five,  residing  in  any  county  of  this  State,  who  col- 
lectively shaU  own  property  of  not  less  than  ^0,000  in  value,  $20,000 
of  which  shaU  consist  of  insurable  live  stock  which  they  desire  to  have 
insured,  may  form  a  corporation  for  the  purpose  of  mutual  live  stock 
insuranceagainst  loss  by  death  from  any  cause.  ^    -    -'-    -    Any  num- 
ber of  persons  not  less  than  five  may  form  a  corporation  to  raise,  im- 
prove and  breed  horses.®    ....    Any  number  of  persons,  not  less 
than  thirteen,  may  associate  and  form  a  corporation  for  the  purpose  of 
importing,  raising  and  improving  and  breeding  poultry,  smaU  birds,  do- 
mestic  and  pet  animals,  and  fish  culture,  and  collecting  and  disseminating 
useful  knowledge,  concerning  them.^    ....    Any  number  of  per- 
sons, not  less  than  five,  may  form  a  corporation  to  import,  raise,  improve 
and  breed  domestic  animals.^ 

§  139.  Bridges. —  Any  number  of  persons  may  form  themselves 
into  a  corporation  to  construct  and  own  a  bridge  across  any  river, 
creek,  or  other  water-course.®  ....  Any  number  of  persons 
may  be  incorporated  to  construct  and  own  a  bridge  across  any  of  the 
rivers  and  streams  forming  the  boundary  of  the  State  of  Indi- 
ana. ^^    ....    Any  number  of  persons,  not  less  than  five,  may 

1  Bev.  Stat.   Ind.    188S  [Myers  &  ^  8  Rev.  Stat,  of  New  Tork  [  Banks 

Co.],  §  2684.  &  Bros.  8th  ed.],  p.  2074. 

>  Bey.  Stat.  Mo.  1889,  p.  699,  §  2748.  •  8  Bev.  Stat,  of  New  York  [Banks 

*  2  Bev.  Stat,  of  New  Tork  [Banks  &  Bros.  8th  ed.],  p.  2078. 

A  Brothers'  8th  edl,  p.  1522.  •2  Bev.  Stat.  Ind.  1888  [Myers  A 

*  3  Bev.  Stat,  of  New  York  [Banks     Co.],  §  8528. 

&  Bros.  8th  ed.],  p.  2031.  ^  2  Bev.  Stat.  Ind.  1888  [Myers  A 

*  Laws  of  III.  1887,  p.  197.  Co.],  $  8547. 

*  8  Bey.  Stat,  of  New  York  [Banks 
&  Bros.  8th  ed.],  p.  2067. 
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tnoorporate  themselves  into  a  corporation  to  construct  and  own  a 
iHidge  or  caosewaj  across  any  stream  or  channel  of  water,  or  adjoining 
tey,  swamp,  marsh  or  water,  which  it  may  be  necessary  to  cross  to  form 
a  oomtinaoiis  roadway.^ 

f  140.  Buildiner   and   Lioan    Associations.  —  Three    or  more 
persons   may    be   incorporated    as    a   building     and    loan     associa- 
tion.*   ....    Any  number  of  persons  not  fewer  than  ten,  after  at 
kast  one  hundred  shares  of  stock  have  been  subscribed  for,  may  in- 
eorponte  themselves  for  the  purpose   of  organizing  a  building,  loan 
fond  sad  savings  association.'    ....    Any   number  of  persons, 
not  less  than  five,  may  become  incorporated  as   a  mutual  building, 
loan  and  homestead  association  for  the  purpose  of  building  and  im- 
proving  homesteads    and    loaning    money    to    the  members    there- 
oL^    ....    Any  ten  or  more  persons  in  any  city  or  county  in 
this  State,  who  shall  have  associated  themselves  by  articles  of  agree- 
ment in  writing,  as  provided  by  law,  for   the  purpose  of  forming  a 
mntoal  saving  fund,  loan  or  building  association,  may  be  incorporated 
ander  any  name    or  title    designating    such  business.^    .... 
Any  nninber  of  persons,  not  less  than  nine,  may  associate  and  form  an 
incorporated  company  to  accumulate  money  to  purchase  real  estate, 
erect  buildings,  make  improvements  on  lands  or  pay  off  incumbrances 
thereon,  or  to  aid  its  members  in  acquiring  real  estate,  making  improve- 
ments thereon,  and  removing  incumbrances  therefrom,  and  to  accumu- 
late a  fund  to  be  its  members  who  do  not  obtain  advances.^ 

{ 141.  Bulldingr  Towns.  —  Where  any  persons  may  have  hereto- 
fore associated  themselves  together  for  the  purpose  of  building  a  town 
vithin  any  county  in  this  State,  they  may  be  incorporated.'^ 

{142.  Business  Purposes:  Mining,  Mannfactiiring,  Mer- 
chandisingy  etc.  —  Two  or  more  persons,  associating  for  the  purpose  of 
mimng,  quarrying  or  manufacturing,  may  be  incorporated.^  .... 
Corporations  may  be  formed  in  the  manner  provided  by  this  act  for  any 
lawful  purpose  except  banking,  insurance,  real  estate  brokerage,  the 
operation  of  railroads  and  the  business  of  loaning  money :     Provided, 

^SRer.  Stat,  of  New  York  [Banks  ^  1   Rev.   Stat.  Mo.    1889,    p.  716, 

iBrotbers'  8th  ed.],  p.  1609.  $  2808. 

'  Code  of  Ala.  1886,  vol.  1,  p.  878,  «  2  Bev.  Stat,  of  New  York  [Banks 

i  1558.  &  Bros.  8th  ed.],  p.  1687. 

<2  Bev.  Stat.  Ind.  1888  [Myers  &.  '  2  Bev.  Stat.  Ind.  1888   [Myers  & 

Co],  §8407.  Co.],  S  8493. 

<  1  III.  Annot.  Stat.  [Starr  &  Curtis]  *  1  Code  Ala.  1886,  p.  880,  §  1667. 
m,  p.  629. 
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that  horse  and  dummy  raUroads,  and  organizations  for  Ihe  puroliase  and 
sale  of  real  estate  for  burial  purposes  only,  may  be  organized  aad  con- 
ducted under  the  provisions  of  this  act :    And  provided  further,  that 
corporations  formed  for  the  purpose  of  constructing  railroad    bridg^es 
shall  not  be  held  to  be  railroad  corporations.^    ....    Any  three 
or  more  persons  may  be  incorporated  under  any  name  or  title  desigiiat- 
ing  such  business  for  the  following  purposes :  First,  to  carry  on  any 
kind  of  mining,  mechanical,  chemical,  manufacturing,  smelting,  printing, 
coal  oil  or  petroleum  business ;  second,  to  encourage  and  promote  a^^- 
culture  and  the  improvement  of  stock,  and  for  these  purposes  may  es- 
tablish fair  grounds ;  third,  to  construct  toll  bridges ;  fourth,  to  erect 
hotels,  halls,  market  houses,  warehouses,  exchange  and  other  buildings, 
and  for  the  purpose  of  purchasing,  owning  and  renting  buildings  ah-eady 
erected ;  fifth,  to  build  wharves,  docks,  grain  elevators,  levees,  and  to 
construct  canals  and  embankments  for  the  reclaiming  of  lands ;  sixth, 
to  convey  and  transport  persons  and  freights  on  land  or  water  by  any 
mode  of  conveyance  whatever ;  seventh,  to  construct  and  operate  horse 
railroads ;  eighth,  to  purchase  and  use  fire  engines,  hose,  hooks    and 
ladders,  and  all  other  apparatus  necessary  or  useful  to  prevent  and  ex- 
tinguish fires ;  ninth,  to  supply  any  town,  city,  district,  neighborhood, 
or  village  with  gas  or  water ;  tenth,  to  establish  steam  or  other  ferries ,' 
eleventh,  for  any  other  purpose  intended  for  pecuniary  profit  or  gain  not 
otherwise  specially  provided  for,  and  not  inconsistent  with  the  constitu- 
tion and  laws  of  this  State.*    -    -    -    .    Three  or  more  persons  may 
form  a  corporation  to  carry  on  any  kind  of  manufacturing,  mining,  me- 
chanical or  chemical  business,   or  to  furnish  motive  power  to  carry  on 
such  business ;  or  to  supply  any  city  or  village  with  water,  or  to  form 
union  stock  yards  and  transit  companies,  and  operating,  maintaining 
and  transacting  the  business  incident  to  such  companies ;  or  to  form 
grain  elevator  companies,  and  constructing,  maintaining  and  operating 
elevators,  and  transacting  the  business  incident  thereto ;  or  to  form 
companies  for  the  purpose  of  buying  and  seUing  dry  goods,  carpets, 
boots  and  shoes,  millinery  goods,  fancy  goods,  or  jewelry,  in  connec- 
tion with  the  manufacture  of  such  goods,  and  articles,  into  any  articles 
for  which  they  are  suitable,  and  for  the  sale  of  such  articles,  when  they 
are  so  manufactured.'    ....    Coi*porations  may  be  formed  for 
manufacturing,  mining,  mechanical,  chemical,  agricultural,  horticultural, 
medical,  curative,  mercantile  or  commercial  purposes.^ 

1  nil.  Annot.  Stat.  [Starr  ftCortis]  *  2  Rev.   Stat.  Ind.  1888  [Myers  4 

1885,  p.  609.  Co.],  §  8851. 

>  1  Rev.   Stat.   Mo.   1889,  pp.  705,  ^  8  Rev.  Stat,  of  New  York  [Banks 

706,  §§  2768,  2771.  A  Bros.  8th  ed.],  p.  1958. 
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{  14S.  Camp  Meetings.  —  Any  number  of  persons,  not  less  than 
fifteen,  may  incorporate  themselves  for  the  purpose  of  holding  camp 
meetings  for  religions  services.^  .  •  •  .  Corporations  may  be 
fonned  to  acquire  residences  for  presiding  elders  of  the  Methodist 
E|Mioopal  choToh  and  camp  grounds  for  camp  meeting  purposes.' 

§  144*  Canals.  —  Any  number  of  persons  may  form  themselves 
into  a  corporation  to  construct  and  own  any  canal  hereafter  built  in  this 
State,  or  to  operate,  repair  and  rebuild  any  canal  or  part  thereof  al- 
ready constracted  by  agreement  with  the  parties  owning  the  same.^ 

{  145.   Cemeteries.  —  Any  number  of  persons,  not  less  than  three, 
may  be  incorporated  for  the  purpose  of  procuring  and  establishing  a 
cemetery  or  place  of  sepulture.*    ....    A  majority  of  the  persons 
resident  in  any  county,  owning  burial  lots  in  any  cemetery  (public  or 
private),  wherein  a  portion  of  the  lots  are  occupied  for  the  burial  of 
the  dead,  may  have  the  same  incorporated.^    ....    Any  indi- 
viduals, who  may  unite  themselves  together  for  the  purpose  of  receiv- 
ing donations  of  lands,  or  piurchasing  the  same,  for  cemeteries,  may  be 
iaeorporated.*    ....    Any  number    of    persons,  not  less  than 
seven,  may  form  a  corporation  for  the  purpose  of  procuring  and  hold- 
ing lands  to  be  used  exclusively  for  a  cemetery.^    ....    Private 
or  family  cemeteries  may  be  incorporated.^ 

$  146.  Cbambers  of  Conunerce:  Merchants'  Exchanges: 
Boards  of  Trade.  —  Corporations  may  be  formed  for  the  formation 
>Qd  organization  of  chambers  of  commerce,  boards  of  trade,  mechanic 
institates,  and  other  associations  for  the  extension  and  promotion  of 
tnde  and  commerce,  or  the  advancement,  protection  and  improvement 
of  the  mechanic  arts  and  sciences.^  ....  Any  number  of  per- 
sona, not  less  than  ten,  may  incorporate  themselves  for  the  purpose  of 
nttintaining  boards  of  trade,  commercial  or  real  estate  exchanges, 
chambers  of  commerce,  or  other  commercial  organizations.^^   .... 

*  2  Rer.  Stat.  Ind.  188S  [Myers  &  •2  Rev.  Stat.  Ind.  1888  [Myers  & 
Co.],} 3421.  Co.],  §8882. 

*  3  Rev.  Stat,  of  New  Tork  [Banks  ^  8  Rev.  Stat,  of  New  Tork  [Banks 
&Bro6.  Stfa  ed.],  p.  1919.  &Bros.  8th  ed.],  p.  1935. 

*  2  Bey.  Stat.  Ind.  1888  [Myers  &  •  8  Rev.  Stat,  of  New  York  [Banks 
Co.],  {  3565.  &  Bros.  8th  ed.],  p.  1945. 

*  Gen.  Stat.  Colo.  1868,  p.  218,  *  2  Deering's  Annot.  Code  &  Stat. 
S379.  of  Cal,  §286. 

'  8  Ber.  Stat.  Ind.  1888  [Myers  &  ^2  Rev.  Stat.  Ind.  1888  [Myers  & 
Co.],§3689.  Co.],  §§  3518,  3619. 
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Any  twelve  or  more  persons  may  form  a  oorporation  commonly  called 
board  of  trade  or  exchange,  or  a  builder's  exchange  or  assoeiation,  for 
the  purpose  of  fostering  trade  and  conunerce,  etc.^ 

§  147.  Gollegres.  —  Any  number  of  persons,   who  may  desire  to 

establish  a  college  or  seminary  of  learning,  may  incorporate  them- 
selves.^ ....  Any  citizens,  not  less  than  ten,  who  desire  to 
found  and  endow  a  musical  college,  school  or  academy,  within  this 
State  may  be  incorporated.' 

§  148.  Go-operatiTe  Associations.  —  Any  number  of  persons,  not 
less  than  three  nor  more  than  seven,  may  be  incorporated  as  a  co-oper- 
ative association  for  the  purpose  of  prosecuting  any  branch  of  indus- 
try.* -  -  -  -  Any  number  of  persons,  not  less  than  three,  may 
associate  and  form  an  incorporation  for  the  purpose  of  uniting  their 
labor,  capital  and  patronage,  in  any  business  or  occupation  on  the  co- 
operative plan.^ 

§  149.  Graelly  to  Animals.  —  Any  five  or  more  persons  of  full 
age,  a  majority  of  whom  shall  be  citizens  of  this  State,  may  form  a  cor- 
poration for  the  purpose  of  preventing  cruelty  to  animals.^ 

§  150.  Graelty  to  Ghildren.  —  Any  five  or  more  persons  of  foil 
age,  a  majority  of  whom  shall  be  citizens  of  this  State,  may  form  a 
corporation  for  the  purpose  of  preventing  cruelty  to  children.^ 

§  151.  Detective  Associations.  —  Any  number  of  citizens,  not  less 
than  ten,  may  form  themselves  into  a  corporation  for  the  purpose  of  de- 
tecting and  apprehending  horse  thieves,  incendiaries  and  all  other  crim- 
inals against  the  laws  of  the  State  of  Illinois.^  ....  Any  number 
of  persons,  citizens  of  Indiana,  not  less  than  ten,  may  form  a  corporation 
to  detect  and  apprehend  horse  thieves  and  other  felons,  and  for  mutual 
protection  and  indemnity  against  the  acts  of  such  horse  thieves  and 
felons.^    ....    Any  number  of  persons,  not  less  than  fifteen,  a 

1  3  Rev.  Stat,  of  New  York  [Banks  «  8  Bev.  Stat,  of  New  York  [Banks 

&  Bros.  8th  ed.],  p  2057.  &  Bros.  8th  ed.],  p.  1932. 

s  2  Deering*s  Annot.  Code  &  Stat.  *  3  Rev.  Stat,  of  New  York  [Banks 

of  Cal.,  p.  159,  §  649.  &  Bros.  8th  ed.],  p.  1931. 

>  8  Rev.  Stat,  of  New  York  [Banks  *  Laws  of  111.  1887,  p.  140. 

&  Bros.  8th  ed.],  p.  2044.  *  2  Rev.  Stat.  Ind.  1888  [Myers  & 

«  111.  Laws  of  1887,  p.  134.  Co.],  §  8428. 

s  3  Rev.  Stat,  of  New  York  [Banks 
&  Bros.  8th  ed.],  p.  2045. 
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■ttjority  of  whom  shall  be  residents  of  the  State  of  Ohio,  are  hereby 
Ba&axued  to  become  incorporated  for  the  purpose  of  apprehending  and 
oooricting horse  thieves  and  other  felons.^  .  -  .  .  Any  ten  or  more 
persons  may  form  a  corporation  for  the  prevention  of  the  stealing  of 
hones,  wagons,  sleighs,  harness,  or  robes.^ 

{ 152.  Feneingr  Land.  —  Any  number  of  persons,  not  less  than 
fire,  who  are  interested  in  closing  under  one  general  fence  improved 
lands,  used  for  cultivation,  which  are  near  a  water-course  and  subject  to 
oforflow,  or  in  doing  any  other  work  necessary  to  protect  such  lands 
and  to  secure  the  crops  raised  thereon,  may  be  incorporated.' 

f  158.  Ferries.  —  Any  three  or  more  persons  may  form  a  company 
to  coodact  and  manage  a  ferry.  ^ 

{  154.  Fire  Companies.  —  Any  ten  or  more  persons,  residents  of 
Ifae  State,  may  associate  themselves  together  in  a  corporate  capacity  as 
t  fire,  hose,  or  hook  and  ladder  company.^ 

{  155.  Fire  I>epartnient  Relief.  — Any  fire  department  existing 
\fj  authority  of  law  in  any  city  or  county  in  this  State  having  a  popu- 
latum  of  fifty  thousand  inhabitants  or  over,  can  form  a  pension  fund 
nd  refief  association  under  the  incorporation  laws  for  benevolent  asso- 
datbns  to  create  a  fund  to  pension  retired  firemen  and  to  afford  relief 
to  members  when  sick,  or  who  may  become  disabled,  and  to  provide  a 
Amd  for  the  relief  of  their  families  in  case  of  their  deaths.® 

f  156.  CkMlighting.  —  Any  three  or  more  persons  may  incorpo- 
nte  to  manufacture  and  supply  gas  for  lighting  the  streets  and  public 
ud  private  buildings  of  any  city,  village  or  town,  or  two  or  more  vil- 
hgee  or  towns,  not  over  five  miles  distant  from  each  other.'^ 

i  157.  Guano :  Fertilizers. —  Any  five  or  more  persons  may  form 
a  corporation  to  mine,  import  and  export  guano  and  other  fertilizers, 

'  1  Ber.  Stat.  Ohio  [Gianque],  1890,  <  8  Bev.  Stat,  of  New  Tork  [Banks 

}  S709.  &  Bros.  8th  ed.],  p.  2055. 

'  3  Ber.  Stat,  of  New  Tork  [Banks         *  1  Bev.  Stat.  Mo.  1889,   p.  789, 

&  Bros.  8th  ed.],  p.  2072.  S  ^887. 

*  i  Ber.  Stat.  Ind.  1888  [Myers  &  *  8  Bev.  Stat,  of  New  York  [Banks 
Co.],  {  3465.  &  Bros.  8th  ed.],  p.  2075. 

*  S  Bev.  Stat,  of  New  Tork  [Banks 
A  Bros.  8th  ed],  p.  1847. 
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and  to  purchase  or  charter  steam  or  sailing  vessels,  and  to  buy  real  or 
personal  property  to  transact  such  business.^ 

§  158.  Ouaraaty:  Suretyship:  Indemnity:  Safe  Deposit. — 

Any  number  of  persons,  not  less  than  three,  may  incorporate  to  cany 
on  the  business  of  suretyship,  with  authority  to  make  loans  on  real 
estate  and  personal  security ;  to  receive  cash  deposits  and  pay  interest 
thereon ;  to  insure  the  fidelity  of  persons  in  places  of  trust ;   to  receive 
valuables  for  safe-keeping ;  to  act  as  agents  for  issuing  certificates  for 
shares  of  stock,  and  for  the  management  of  sinking  funds ;   and  to  be 
sole  and  sufficient  security.^    ....    Any  five  or  more  persons  may 
form  a  company  for  the  purpose  of   keeping  safe  valuable  personal 
property  and  guarantying  its  safety.'    Any  number  of  persons,    not 
less  than  eleven,  may  form  an  incorporated  company  to  guaranty  and 
indemnify  those  engaged  in  business  and  giving  credit  from  loss  and 
damage  by  reason  of  giving  credit  to  those  dealing  with  them.  ^    ... 
Any  number  of  persons,  not  less  than  three,  may  form  a  corporataoo 
to  insure  owners  of  real  estate,  mortgages  and  others  interested  in  real 
estate  from  loss  by  reason  of  defective  titles,  liens  and  incumbrances, 
and  to  insure  loans  of  every  and  all  kind.^ 

§  159.  Gymnastic  Purposes. —  Any  number  of  persons  not  less 
than  ten  may  form  an  incorporated  society  for  gymnastic  purposes.^ 

§  160.    Health   Resorts :    Sanitariums :    Medicines,   etc  — 

Three  or  more  persons  may  form  a  corpK>ration  to  carry  on  or  conduct  a 
health  resort,  hospital  or  sanitarium,  to  manufacture  and  sell  chem- 
icals and  medicines,  and  to  sell  mineral  waters. "^ 

§  161.  Horticulture. —  Associations  of  persons  for  horticultural 
purposes,  whether  State,  District  or  County  Associations,  may  be  incor- 
porated.® 

§  l€f2.  Hydraulic  Power. — Any  number  of  persons,  not  less  than 
ten,  being  subscribers  of  the  stock  of  any  contemplated  hydraulic  com- 

1  8  Bev.  Stat,  of  New  York  [Banks  *  Sess.  Laws.  Colo.  1887,  p  284. 

&  Bros.  8th  ed.]i  p.  2084.  <  2  Rev.  Stat.  Ind.  1888  [Myers  * 

>  Sess.  Laws  Colo.  1889,  p.  447.  Co.],  8464a. 

'  2  Rev.  Stat,  of  New  York  [Banks  ^  Indiaoa  Acts  1889,  p.  95. 

&  Bros.  8th  ed.],  p.  1604.  >  2  Rev.  Stat.  Ind.  1888  [Myers* 

4  3  Rev.  Stat,  of  New  York  [Banks  Co.]i  §  8490. 
&  Bros.  8th  ed.],  p.  1719. 
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paDj,  jDxj  be  fonned  into  a  corporation  for  the  pnrpose  of  constmcting, 
inMntaimng  and  ownlog  such  hydraulic  power.^ 

I  103.  Insnranoe. — Corporations  may  be  formed  to  insure  Hves, 
or  p^^soQS  or  property  against  accident,  or  to  insure  against  fire  or 
igainst  the  perils  and  risks  of  the  sea  or  of  navigable  streams.^    .... 
Any  number  of  persons,  not  less  than  thirteen,  may  incorporate  to  make 
insoranoe  on  dwelling  houses,  stores  and  all  kinds  of  buildings,  and 
upon  household  furniture  and  other  property,  against  loss  or  damage  by 
fire,  lightning  and  tornadoes,  or  either  or  any  of  said  causes,  and  the 
risks  of  inland  navigation  and  transportation.^    ....    Any  num- 
ber of  persons,  not  less  than  twenty-five,  residing  in  any  county  in  this 
State,  who  shall  collectively  own  property  of  not  less  than  $50,000  in 
vahie,  which  they  desire  to  have  insured,  may  form  an  incorporated 
eomiMuiy  for  the  purpose  of  mutual  insurance  against  loss  or  damage  by 
wind  stonns.'*    ....    Any  number  of  persons,  not  less  than  nine, 
miy  fonn  a  corporation  to  make  contracts  and  issue  policies  and  certifi- 
cates insuring  and  protecting  persons  against  loss  of  life  or  personal 
injoiy  resulting  from  accident.^  -    ...   Any  number  of  persons,  not 
leas  than  twenty-five,  residing  in  any  county  in  this  State,  who  col- 
kctiYely  shall  own  property  of  not  less  than  $50,000  in  value,  which 
they  desire  to  have  insured,  may  form  an  incorporated  company  for  the 
purpose  of  mutual  insurance  against  loss  or  damage  by  fire  or  light- 
ning.* -   .    -    -    Any  number  of  persons,  not  less  than  twenty-five,  re- 
siding in  any  congressional  or  political  township,  or  in  one  or  more 
idjoioing  congressional  or  political  townships  in  this  State,  not  ex- 
ceeding six  in  number,  who  collectively  shall  own  property  of  not  less 
tluQ  $50,000  in  value,  which  they  desire  to  have  insured,  may  form  an 
incorporated  company  for  the  purpose  of  mutual  insurance  against  loss 
or  damage  by  fire  or  lightning.^    -    -    -    -    Corporations  may  be  or- 
gudzed  to  furnish  life  indemnity  or  pecuniary  benefit  to  the  widows  or 
representatives  of  members,  or  accident  or  permanent  disability  indem- 
nity to  members,  and  where  the  funds  for  the  payment  of  such  benefits, 
shaU  be  secured,  in  whole  or  in  part,  by  assessment  upon  the  surviv- 
ing members.®    -    -    -    -   Any  number  of  persons,  not  less  than  nine, 

1 2Be7.  Stat.  Ind.  1888  [Myers  &  '  Laws  of  111.  1889,  p.  169. 

Co.],  f  3696.  '  1  111*  Annot  Stat.  [Starr  &  Cor- 

'Code  of  Ala.  1886,  vol  1,  p.  878,  tls]  1885,  p.  1835. 
II5S1.  ^  1  ni.  Annot.  Stat.  [Starr  &  Cor- 

*  1  m.  Annot.  Stat.  [Starr  &  Cor-  tls]  1886,  p.  1388. 
tl8]1886,  p.  1810.  •  1111.  Annot.  Stat.  [Starr  &  Cur- 

« Laws  of  111.  1S89,  p.  191.  tls]  1886,  p.  1348. 
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may  be  incorporated  as  a  live  stock  insurance  company.^      -     .     .    , 
Mutual  fire  insurance  companies  may  be  incorporated.^      .      .     .     . 
Any  number  of  persons,  not  less  than  five  nor  more  than  thirteen,  may 
organize  a  corporation  to  transact  the  business  of  life  insuraaoe  on  the 
assessment  plan.^    ....    Mutual  insurance  companies    may  be 
organized  for  the  insurance  of  the  lives  or  health  of  persons,  or  against 
accident  to  persons.^    ....    Any  number  of  persons,  not  less 
than  ten,  may  form  an  incorporated  company,   for  the    purpose   of 
mutual  insurance  of  the  property  of  its  members  against  loss  by  Sre  or 
damage  by  lightning.^    ....    Any  number  of  persons,  not  less 
than  thirteen  in  number,  may  form  an  incorporated  company  for  either 
of  the  following  purposes,  to  wit:    To  make  marine  insurance,  to  make 
fire  insurance,  or  to  make  insurance  on  the  health  or  lives  of  indi- 
viduals.^    ....    Any  number  of  persons,  not  less  than   twenty, 
may  form  a  corporation  for  mutual  insurance  against  loss  or  damag'e,  by 
having  had  stolen  any  horse  or  horses,  cattle  or  sheep,  or  any  loss  or 
expense  incurred  in  recovering  such  animals  as  may  have  been  sto/en, 
or  in  the  apprehension  of  the  thief  or  thieves.^    ....    Any  num- 
ber of  persons,  not  less  than  thirteen,  may  form  a  company  to  make 
insurance  upon  the  lives  of  individuals,  and  every  insurance  appertain- 
ing thereto  or  connected  therewith,  on  the  mutual  or  stock  plan,  and 
grant,  purchase  or  dispose  of  annuities.®    ....    Any  number  of 
persons  may  adopt  and  sign  articles  of  incorporation  for  the  purpose  of 
transacting  insurance  business.' 

§  164.  liawfol  Purposes.  — Two  or  more  persons,  associating 
themselves  for  the  carrying  on  of  any  industrial  business,  or  for  any 
lawful  enterprise,  if  not  otherwise  provided  by  law,  may  form  them- 
selves into  a  private  corporation. i®  -  -  -  .  Private  corporations 
may  be  formed  for  any  purpose  for  which  individuals  may  lawfully  as- 
sociate themselves.^  ....  Any  three  or  more  persons,  citizens 
of  the   United  States,   who  shall   desire  to  associate  themselves  for 

1  2  Rev.  Stat.  Ind.  1888  [Myers  &  *  S  Rev.  Stat,  of  New  York  [Bank5 

Co.],  §  8708.  ABros.  8th  ed.],  p.  1627. 

>  2  Rev.  Stat.  Ind.  1888  [Myers  &  '  8  Rev.  Stat,  of  New  Tork  [Banks 

Co.],  §  3745.  &  Bros.  8th  ed.],  p.  2070. 

s  2  Rev.  Stat.  Ind.  1888  [Myers  &  •I   Rev.     Stat.    Ohio  [Glanqae], 

Co.],  §  8762a.  1890,  §  8587. 

4  2  Rev.  Stat.  Ind.  1888  [Myers  &  *  2  Sayles  Tex.  Civil  Stat.  1888,  p. 

Co.],  §  3763.  29,  §  2910. 

»  2  Rev.  Stat.  Ind.  1888  [Myers  &  '^^  1  Code  Ala.  1886,  p.  404,  §  1659. 

Co.],  §  3774.  "  2  Deerlng*s  Annot.  Code  &  Stat. 


of  Cal.  65,  §  286. 
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any  lawful  purpose  (other  than  pecuniary  profit)  may  be  incorpo- 
rated.^ -  -  -  -  Corporations  may  be  formed  to  carry  on  any  law- 
ful boainess.'  ....  Societies,  corporations  and  associations 
(not  tor  pecuniary  profit)  may  be  formed  as  hereinafter  pro- 
Tided.'  -  -  -  -  "Corporations  may  be  formed  in  the  manner 
provided  in  this  chapter  for  any  purpose  for  which  individuals  may 
iawfoUy  associate  themselves,  except  for  dealing  in  real  estate,  or  car- 
rjing  on  professional  business ;  and  if  the  organization  is  for  profit,  it 
most  have  a  capital  stock.''  * 

{165.  Liodges:  Fraternities:  Societies. — Any  persons,  con- 
gregation, society,  church,  or  any  lodge  of  Freemasons  or  Odd-Fellows 
(▼hether  chapter,  encampment  or  subordinate)  and  any  temple  or 
division  of  the  Sons  or  Daughters  of  Temperance,  and  any  other  volun- 
tary association  for  religious,  educational,  scientific  or  benevolent  pur- 
poses, may  be  incorporated.'*  .  -  -  -  Whenever  ten  or  more  per- 
soQs  desire  to  form  a  society  for  the  social  and  literary  advancement  of 
its  members,  they  may  become  incorporated.^ 

{  166.  Masonic  Buildings.  —  Whenever  three  or  more  persons 
nay  desire  to  form  a  company  to  build  and  maintain  buildings,  to  be 
Qsed  or  occupied,  in  whole  or  in  part,  for  Masonic  meetings  or  purposes, 
or  in  any  way  for  the  use,  accommodation,  or  convenience  of  Masonic 
bodies  or  lodges,  they  may  be  incorporated.'^ 

{  167.  Mining :  Mannf  actaring,  etc.  —  Two  or  more  persons 
may  form  a  corporation  for  mining,  quarrying,  or  manufacturing.^ 

i  168.  Navigation. —  Any  two  or  more  persons  may  be  incorpo- 
rated to  operate  a  line  of  steamships  or  other  water-craft  navigating  the 
aeatoand  from  the  port  of  Mobile  to  any  other  port  of  the  United 
States  or  of  any  foreign  country.  ^  -  -  .  -  Any  seven  or  more 
peiBODs  may  form  a  company  to  build  for  their  own  use,  equip,  furnish, 
fit,  porchase,  charter,  navigate  and  own  vessels,  to  be  propelled  by 
steam  or  other  expansive  fluid,  to  be  used  in  all  lawful  conmierce  and 

1  Gen.  Stat.  Colo.  1888,    p.  215,  «  2  Rev.  Stat.  Ind.   1888  [Myers  & 

\  W.  Co.],  §  8816. 

'  Gen.   Stat.  Colo.  1888,   p.   180,  <  1  Code  Ala.  1886,  p.  412,  §  1702. 

§  238.  T  2  Rev.  Stat.  Ind.  1888  [Myers  & 

<  1  m.  Annot.  Stat.  [Starr  &  Cor-     Co.],  §  8888. 
tis]  188S,  p.  620.  8  Code  of  Ala.  1886,  vol.   1,  p.  380, 

*  1  Bev.  Stat.  Ohio  [Gianqne],  1890,     §  1557. 
i  S85.  •  1  Code  Ala.  1886,  p.  402,  §  1655. 
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navigation  upon  the  ocean,  seas,  sounds  and  rivers,  and  for  the  trans- 
portation of  passengers,  freight  and  mails.^    ....    Any  five  or 
more  persons  may  incorporate  a  company  to  navigate  the  lakes  and  riv- 
ers by  steam,  sail  or  other  boats,  ships  or  vessels.^    ....     Any 
seven  or  more  persons  may  form  a  company  to  navigate  the  waters  of 
Lake  George  by  steamboats.^    ....    Any  namber  of  persons  may 
form  themselves  into  a  corporation  tat  the  purpose  of  establishing', 
maintaining  and  operating  steam-packet  companies  for  the  transportation 
of  freights  and  passengers  on  the  navigable  streams  of  the  State  of  In- 
diana, the  rivers  bordering  thereon,  and  other  navigable  waters.  ** 

§  169.  Patrons  of  Husbandry. —  Associations  of  the  order  of  the 
Patrons  of  Husbandry,  organized  in  accordance  with  the  rules  and 
regulations  of  said  order,  may  become  incorporated.^ 

§  170.  Pipe  Lines.  — Any  number  of  persons,  not  less  than  twelve, 
may  incorporate  a  company  to  construct  and  operate,  for  the  public  use, 
lines  of  pipe  for  conveying  or  transporting  therein  petroleum,  gas, 
liquids,  or  any  products  or  property,  or  to  operate  for  the  like  public 
use  any  line  of  pipe  already  constructed.^ 

§  171.  Police  Belief. — Any  police  force  existing  by  authority  of 
law  in  any  city  haviog  over  one  hundred  thousand  inhabitants  may  in- 
corporate a  relief  association  and  create  a  fund  to  afford  relief  to  mem- 
bers, who  become  sick  or  disabled  in  the  discharge  of  their  duties,  or 
become  incapacitated,  or  to  aid  the  families  of  those  who  die  in  the  serv- 
ice, and  for  other  similar  purposes.  "^    -    -    -    -    Any  police  force  organ- 
ized and  existing  by  authority  of  the  laws  of  this  State  in  any  city  having 
a  population  of  over  one  hundred  thousand  inhabitants  can  form  a  relief 
association  under  the  general  incorporation  laws  of  this  State,  and 
create  a  fund  to  relieve  members,  who  have  become  sick  or  disabled 
or  incapacitated,  and  to  aid  the  families  of  those  who  die  in  the  servioet 
and  for  such  other  similar  purposes  as  may  be  set  forth  in  their  articles 
of  incorporation.^ 

1  3  Rev.  Stat,  of  New  York  [Banks  »  2  Rev.  Stat.  Ind.  1888  [Myers  & 

A  Bros.  8th  ed.],  p.  1850.  Co.],  §  8880. 

>  8  Rev.  Stat,  of  New  York  [Banks  <  3  Rev.  Stat,  of  New  York  [Banks 

&  Bros.  8th  ed.],  p.  1864.  &Bro8.  8th  ed.],  p.  1862. 

*  8  Rev.  Stat,  of  New  York  [Banks         "*  I  Rev.    Stat.    Mo.    1889,  p.  738, 

A  Bros.  8th  ed.],  p.  1853.  §  2885. 

«  2  Rev.  Stat.  Ind.  1888  [Bfyers  ft         *  1  Rev.  Stat.  Mo.    1889,  p.   788, 

Co.],  {  4130.  {  2885. 

112 


WSLAXPLES  FBOM  STATUTES.     [1  Thomp.  Corp.  §  174. 

t 

{ 172«  Political  Clubs*  —  Any  five  or  more  persons  of  foil  age, 
otiseDs  of  Uie  United  States,  a  majority  of  whom  are  also  citizens  of 
IMa  State,  who  desire  to  form  themselves  into  a  political  club,  may  be 
iiie«rporated.^ 

i  173.  Pablic  Ijibraries. — The  inhabitants  of  any  city,  town, 
fiUage  or  neighborhood  may  subscribe  to  a  public  library  and  form  a 
oorporation  therefor.^  ....  Any  number  of  persons,  not  less 
than  seven,  may  be  incorporated  for  the  purpose  of  establishing  and 
maintwning  a  pubhc  library  in  any  city  or  county  in  this  State  for  the 
general  benefit  and  advantage  of  all  the  inhabitants  of  such  city  or 
county.*  .  -  -  .  Twenty  persons  or  more  in  any  county,  town,  vil- 
lage or  neighborhood,  may  incorporate  themselves  for  the  purpose  of 
procoriog  and  erecting  a  public  library.^ 

i  174.  Railroads.  — Any  number  of  persons,  not  less  than  seven, 
desiring  to  form  a  corporation  to  construct  a  railroad,  may  file  with 
the  Secretary  of  State  a  written  declaration  signed  by  themselves,  set- 
ting forth,  etc.,  etc.^    ....    Purchasers  of  a  railroad,  by  judicial 
sale  or  otherwise,  foreclosing  a  mortgage,  may  constitute  themselves  into 
1  body  politic  with  all  the  powers  and  franchises  of  the  corporation 
originally  owning  the  railroad,  if  such  mortgage  embraced  the  fran- 
dases  thereof.^    ....    Any  number  of  persons,  not  less  than  five, 
any  be  incorporated  to  construct  and  operate  a  railroad.'^    -    .    .    - 
Any  number  of  persons,  not  less  than  five,  may  become  an  incorporated 
otmipany  for  the  purpose  of  constructing  and  operating  any  railroad  in 
thb  State.®    ....    Corporations  may  be  incorporated  under  the 
iiws  of  this  State  to  construct,  maintain  and  operate  any  elevated  way 
or  conveyor.®    ....    Any  number  of  persons,  not  less  than  fifteen, 
being  sabscribers  to  the  stock  of  any  contemplated  railroad,  may  be 
iDrmed  into  a  corporation  for  the  purpose  of  constructing,  owning  and 
BMntMning  guch  railroad.^^    -    -    -    -    It  shall  be  lawful  for  two  or 
Bore  railroad  companies,  running  railroads  to  the  same  town  or  city,  to 
beate,  ooDstruct,  keep  up,  repair  and  use  a  conunon  or  union  railroad 

'SReT.  Stat.of  New  York  [Banks  <  1   Ala.   Code  of     1886,  p.  892, 

4Bro8. 8th  ed.],  p.  2027.  §  1598. 

'SRer.  Stat.  Ind.  1888  [BCyers  &  ^  Gen.  Stat.  Colo.  1883,  p.  205,  §  383. 

Ca],  {  3791.  "  2  lU.  Annot.  Stat.  [Starr  &  Cor- 

*2fieT.  Stat.  Ind.  1888  [Hyers  &  tis]  1885,  p.  1907. 

C^J,  {  SSOe,  '  2  111-  Annot.  Stat.   [Starr  &  Cnr- 

^IBev.Stat.  of  New  Tork  [Banks  tis]  1885,  p.  1977. 

4Bros.  8th:ed.],  p.  2038.  ^  2  Rev.  Stat.  Ind.  1888  [Myers  & 

*  1  AJar  Code  of  1886,  p.  384,  §  1573.  Co.],  §  3885. 
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of  one  or  more  tracks,  connecting  the  railroads  of  such  companies,  for 
business  purposes,  and  toincorporate  the  same.^    ...    -     Any  owner 
or  owners,  or  their  lessees,  of  lands,  mills,  blast  furnaces,   quarries, 
iron  ore,  coal  mines  or  other  minerals,  or  other  real  estate,  or  for  anj 
company  of  persons,  who  shall  desire  to  construct  a  kUeral  railroad,  not 
exceeding  ten  miles  in  length,  to  locate  and  construct  the  same  to  anj 
other  railroad,  canal  Or  slack-water  navigation,  on,  over,  through  or 
under,  any  intervening  lands,  and  such    persons    may    be  incorpo- 
rated.'   ....    Any  number  of  persons,  not  less  than  five,  may 
form  a  company  for  the  purpose  of  constructing,  maintaining  aud  oper- 
ating a  railroad  for  public  use  in  the  conveyance  of  persons  and  prop- 
erty.'   -    -    -    -    Any  number  of  persons,  not  less  than  twenty-five, 
may  form  a  company  to  construct,  maintain  and  operate  a  railroad  for 
public  use,  or  to  maintain  and  operate  any  incorporated  railroad  al- 
ready constructed  for  the  like  public  use.^    ....    Any  individual, 
joint-stock  association  or  corporation,  engaged  in  the  manufacture  of 
railroad  cars,  may  lay  dovm  and  maintain  such  railroad  tracks,  not  ex- 
ceeding one  mile  in  length,  as  may  be  necessary  to  connect  such  estab- 
lishment with  the  tracks  of  any  railroad,  provided  they  have  the  con- 
sent of  the  local  authorities  controlling  the  street  or  highway  proposed 
to  be  occupied  and  the  consent  of  the  owners  of  one-half  in  value  of  the 
property  bounded  on  such  street ;  or  if  the  consent  of  the  latter  cannot 
be  obtained  the  court  may  appoint  commissioners  to  determine  whether 
such  railroad  ought  to  be  constructed.*    ....    Any  number  of 
persons,  not  less  than    ten,   being  subscribers    to  the  stock  of   any 
contemplated  railroad,  may  be  formed  into  a  corporation  for  the  pur- 
pose of  constructing,  owning,  maintaining  and    operating  such  rail- 
road.^   ....    Anynumberof  persons,  not  less  than  ten,  a  majority 
of  whom  shall  be  inhabitants  of  this  State,  may  form  a  company  to 
construct,  maintain  and  operate  in  any  foreign  country  a  railroad  or 
railroads  for  public  use  in  the  conveyance  of  persons  and  property,  or 
a  railroad  or  railroads  already  constructed  in  whole  or  in  part  for  the 
like  public  use,  with  power  to  construct,  maintain,  and  operate  telegraph 
lines  and  lines  of  steamboats  or  sailing  vessels,  as  may  be  proper  or 
convenient  for  use  in  connection  therewith.^    ....    Any  number 
of  persons,  not  less  than  ten,  may  form  themselves  into  a  company  to 

1  2  Rev.  Stat.  Ind.  1888  [Myers  &         »  8  Bev.  Stat,  of  New  York  [Banks 

Co.],  §§  8954, 8964a.  &  Bros.  8th  ed.],  pp.  1889, 1840. 

>  2  Rev.  Stat.  Ind.  1888  [Ifyers  &         <  2  Sayles'  Tex.  Civ.  Stat,  p.  410, 

Co.],  §  8987.  S  *099. 

<  1  Rev.  Stat.  Mo.  1889,  §  2542.  *  8  Rev.  Stat,  of  Kew  Yoric  [Banks 

*  3  Rev.  Stat,  of  New  York  [Banks  &  Bros.  8th  ed.],  p.  1767. 
ft  Bros.  8th  ed.],  p.  1788. 
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« 

ooortracty  maintain  and  operate  a  railway  for  public  use,  in  the  con- 
veyinoe  of  persons  and  property,  by  means  of  a  propelling  rope  or 
ciUe  attaished  to  stationary  power.^ 

S  1T5  BaftlnsT :  Booming  liOgs* —  Any  five  or  more  persons  may 
be  incorporated,  nnder  any  name  or  title  designating  such  business,  to 
eairy  on  ^e  business  of  running,  driving,  booming  and  rafting  logs, 
timber,  lumber  or  other  floatables  on  any  of  the  streams  or  waters  in 
this  State,  or  for  the  construction  of  booms  across  or  in  any  such  waters 
orstreims.' 

{  176.  Religion :  SSdncation :    Benevolence.  —  The  members 
of  any  church  or  rehgious  society,  of  an  educational  society,  benevolent 
socie^,  or  the  owners  of  a  graveyard,  may  be  incorporated.^    .... 
Wheneyer  the  regulations,  rules  or  discipline  of  any  church  or  religiotis 
society  require  for  the  administration  of  the  temporalities  thereof,  or 
for  the  management  of  the  property  or  estate  thereof,  any  diocese, 
spod  or  district  organization  of  such  church  or  religious  society  may 
elect  directors  and  become  incorporated.*    -    -    -    -    Any  church, 
eongr^tlon  or  society  formed  for  religious  worship,  educational  or 
benevolent  purposes,    may  be  incorporated.*    -    _    -    -    Any  joint 
stock  company  or  organization,  which  may  have  been  heretofore  organ- 
ized in  this  State  for  religious,  educational  or  benevolent  purposes,  may 
be  incorporated.^    -    -    -    -    Any  church,   congregation,  or  society 
fonned  for  the  purpose  of  religious  worship,  may  become  incorporated 
in  the  manner  following.^    ....    Any  number  of  persons  may  incor- 
porate themselves  to  establish  a  high  school,  academy,  college,  university, 
theological  institute,   or  missionary  board.  ^    ....    When    the 
oembers  of  two  or  more  churches  desire  to  form  a  union  and  assume 
a  new  name,   they  are  authorized    to  do  so    and  may  be    incorpo- 
r»ted.*    ....    The  wardens  and  vestrymen  of    any  parish  or 
eoQgregation  of  any  church  in  this  State,  duly  chosen  in  accordance 
with  flie  usages  of    said  church,   after  a  record    of    such    election 
sball  have  been  made  as  herein  provided,   shall  be  deemed  a  body 
corporate."*    ....    Any    church  or  religious  society,  after  ten 

^  3  Ber.  Stat,  of  New  York  [Banks  ^  1  lU.  Annot.  Stat.  [Starr  &  Cnr- 

4  Bros.  Sth  ed.],  p.  1768.  tis]  1885,  p.  621. 

'  1  Ber.  Stat.  Mo.  1889,  p.  741,  J  '2  Rev.  Stat.  Ind.  1888  [Meyers  & 

«W.  Co.],  §  3483. 

*  1  Code  AUu  1886,  p.  411,  §  1694.  '  2  Rev.  Stot.  Ind.  1888  [Meyers  & 

*  2  Deering*8  Annot.  Code  ft  Stat.  Co.],  §  8597. 

oCCil.  153,  f  608.  ^  2  Rev.  Stat.  Ind.  1888  [Meyers  & 


'  Qen.  Stat.  Colo.  1888,  p.  216,  f  872.     Co.],  §  8604. 
*  Gen.  Stat.  Colo.  1883,  p.  219,  §  384. 
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days'  public  notioe,  may  at  any  regular  or  special  meeting  elect  or  ap* 
point,  according  to  the  usages  of  such  society,  not  less  than  three  nor 
more  than  nine  trustees,  who  shall  be  a  body  corporate,  by  such  name 
as  the  society  may  designate,  for  any  educational,  benevolent  or  charit^ 
able  purpose.^    ....    Any  number  of  persons,  not  less  than  three, 
who  shall  have  associated  themselves  by  articles  of  agreement  in  writing, 
as  a  society,  company,  association  or  organization,  formed  for  benevo- 
lent, religious,  scientific,  fraternal,  beneficial,  or  educational  purposes, 
may  be  consolidated  and  united  into  a  corporation.'    ....     Six 
male  persons  or  more,  belonging  to  any  congregation  in  communiou 
with  the  Protestant  Episcopal  church,  may  incorporate  such  congrega- 
tion.     This  act  also  applies  to  citizens  of  this  State,  belonging  to  any 
congregation  in  communion  with  the  Protestant  Episcopal  church  in 
this  State,  whose  place  of  worship  is  situated  outside  of  this  State  and 
in  a  country,  whose  laws  do  not  in  terms  provide  for  the  incorpK>ration 
of  such  congregation.^    ....    The  persons  of  full  age,  belonging 
to  any  church,  congregation  or  religious  society,  may  incorporate  the 
same.^    ....    YThere  one  priest,  clergyman  or  minister  serves  two 

or  more  incorporated  religious  societies,  a  corporation  may  be  formed 
to  take  and  hold  title  to  groimd  purchased  for  parsonage  purposes  for 
such   societies.'^    ....    A  corporation  may  be  formed   to  hold 
property  given,  devised  or  purchased  by  any  diocesan  convention,  pres- 
bytery,  classis,  synod,   annual  conference,   or   other  religious   body 
having  jurisdiction  over  a  number  of  churches,  congregations  or  relig- 
ious societies.^    ....    An  act  created  a  corporation  to  hold  the 
title  to  real  estate  owned  in  foreign  lands  by  parishes  organized  there, 
and  in  conununion  with  the  Protestant  Episcopal  church  of  the  United 
States.^    ....    Any  five  or  more  persons  of  full  age,  a  majority 
of  whom  shall  be  citizens  of  this  State,  may  organize  themselves  into  a 
corporation  for  benevolent,  charitable,  literary,  historical,   scientific, 
missionary  or  mission  or  Sunday-school  purposes.^    ....    Any 
twenty  or  more  persons,  being  citizens  of  this  State,  may  form  them- 
selves into  a  Young  Men's  Christian  Association  corporation.^ 

1  2  Bev.  Stat.  Ind.  1888  [Meyers  &         •  8  Rev.  Stat,  of  New  York  [Banks 

Co.],  §  8614.  &  Bros.  8th  ed.],  p.  1908. 

s  1  Bev.  Stat.  Mo.  1889,  p.  719,  {         *  8  Bev.  Stat,  of  New  York  [Banks 

2821.  &  Bros.  8th  ed.],  p.  1918. 

*  8  Bev.  Stat,  of  New  York  [Banks         «  8  Rev.  SUt.  of  New  York  [Banks 
&  Bros.  8th  ed.],  pp.  1881,  1888.  &  Bros.  8th  ed.],  p.  1922. 

8  Bev.  Stat,  of  New  York  [Banks  >  8  Bev.  Stat,  of  New  York  [Banks 

&  Bros.  8th  ed.],  p.  1884.  &  Bros.  8th  ed.],  p  1988. 

*  8  Bev.  Stat,  of  New  York  [Banks 
&  Bros.  8th  ed.],  p.  1906. 
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)177.  Savings  Banks. —  Any  number  of  persons,  not  less  than 
liiree,  may  be  incorporated  as  a  savings  bank.^  -  .  .  .  Any  num- 
ber of  persons,  being  voters  of  this  State,  not  less  than  seven  nor  more 
Iban  tweoty-one,  who  shall  have  been  citizens  of  the  county  where  they 
tiien  reside  for  at  least  five  years  then  next  preceding,  and  A^ho  shall 
aererally  own  unincumbered  real  estate  therein  worth  at  least  five  thou- 
sand dollars,  exclusive  of  perishable  improvements,  may  associate  them- 
selves together  for  the  purpose  of  organizing  and  managing  a  savings 
hank  ia  such  a  county  as  a  body  politic  and  corporate.^  .... 
Any  tiiirteen  or  more  citizens  of  the  State,  two-thirds  of  whom  shall  re- 
side in  the  county  where  the  proposed  society  shall  be  located,  may 
associate  themselves  together  and  incorporate  a  savings  society  or  insti- 
totioo  for  savings.^  ....  Any  five  or  more  persons  in  any  coun- 
ty of  this  State  may  be  incorporated  for  the  purpose  of  establishing  a 
bank  of  deposit  or  discount,  or  of  both  deposit  and  discount.  ^  -  •  -  - 
Aoj  ten  or  more  persons  may  be  incorporated  as  a  mutual  saving  fund, 
loan  or  boildmg  association,  under  any  name  or  title  designating  such 
bosiiiess.^  ....  Any  number  of  persons,  not  less  than  nine,  may 
associate  themselves  together  for  the  purpose  of  organizing  a  savings 
society  or  institution  for  savings.^  ....  Any  number  of  persons 
not  less  than  nine,  may  be  incorporated  as  a  savings  society  or  institu- 
tion for  savings.^  ....  Any  number  of  persons,  not  less  than 
Uurteen,  may  associate  themselves  together  for  the  purpose  of  organiz- 
ing a  savings  bank.^  ....  Any  fifteen  or  more  persons,  being  of 
fnllage,  may  form  a  co-operative  saving  and  loan  association.^ 

§178.  Slack-water  Navigation. —  Any  number  of  persons,  not 
less  than  ten,  may  form  themselves  into  a  corporation  for  the  purpose 
of  building  dams  across  any  stream,  so  as  to  afford  slack-water  naviga- 
tion.^ ....  For  the  improvement  of  the  navigation  of  any 
navigable  river  within  the  jurisdiction  of  this  State,  and  for  the  creation 
of  hydraulic  power  thereon  not  impeding  the  navigation  of  the  same, 
iny  number  of  persons,  not  less  than  thirteen,  may  form  themselves 
into  a  corporation.  ^ 

^  Gen.  Stat.  Colo.   1888,  p.  192,  §  t  1  Bev.  Stat.  Mo.  1889,  p.  728,  § 

i81.  2849. 

'  2  Bev.  Stat.  Ind.  1888  [Myers  &         *  2  Bey.  Stat,  of  New  Toik  [Banks 

Co.],  §  2703.  &  Bros.  8th  ed.],  p.  1563,  §  286. 

'  Uw8  of  m.  1887,  p.  77.  >  2  Bev.  Stat,  of  New  York  [Banks 

*  I  Bev.  Stat,  of  Mo.  1889,  p.  699,  §  &  Bros.  8th  ed.li  p.  1592. 

>74S.  u  2  Bev.  Stat.  Ind.  1888  [Myers  & 

*  1   Bev.  Stat.  Mo.    1889,  p.  715,      Co.],  §  4118. 

i  2808.  u  2  Bev.  Stat.  Ind.  1888  [MyerS  & 

*  1  Bey.  Stat.  Mo.  1889,p.728,  §  2849.      Co.],  §  4099. 
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§  170.  Soldiers'  Monuments. —  Any  number  of  persons,  not  less 
than  three,  may  form  a  corporation  for  the  purpose  of  erecting  a  monu- 
ment or  monuments  to  perpetuate  the  memory  of  the  soldiers  And 
sailors  who  served  in  the  late  war.^ 

§  ISO.  Sporting.  —  Any  five  or  more  persons  of  full  age,  a  majority 
of  whom  shall  be  citizens  of  tliis  State,  who  shall  desire  to  associate 
themselves  for  social,  temperance,  benefit,  gymnastic,  athletic,  military 
drill,  musical,  yachting,  hunting,  fishing,  bathing  or  lawful  sporting 
purposes,  may  incorporate  themselves  therefor.' 

§  ISl.  Stage  Coaches. — Any  number  of  persons,  not  less  than 
five,  may  incorporate  a  company  to  maintain  and  operate  any  stage  or 
omnibus  route  or  routes  for  public  use  in  the  conveyance  of  persons 
and  property  elsewhere  than  in  the  city  of  New  York.' 

§  1S2.  Street  Railroads.  —  Any  number  of  persons,  not  less  than 
five,  may  become  a  corporation  to  construct  and  use  a  street  railroad  in 
any  of  the  cities  or  towns  of  this  State.*  -  -  -  -  Any  number  of 
persons,  not  less  than  five,  being  subscribers  to  the  stock  of  any  con- 
templated street  or  horse  railroad  company  may  be  formed  into  a  cor- 
poration for  the  purpose  of  constructing,  owning  and  maintaining  street 
or  horse  railroads,  switches  or  side  tracks  upon  and  through  the  streets 
of  the  cities  or  towns  within  this  State.^  ....  Any  number  of 
persons,  not  less  than  thirteen,  may  form  a  company  to  construct,  main- 
tain and  operate  a  street  surface  railroad  for  public  use  in  the  convey- 
ance of  persons  and  property  in  cars  for  compensation  in  any  of  the 
cities,  towns  or  villages  of  this  State.^ 

§  1S3.  Telegraphs:  Telephones.  —  Any  number  of  persons  may 
form  themselves  into  a  corporation  for  the  purpose  of  establishing, 
maintaining  and  operating  lines  of  electric  telegraph  within  this 
State.7  ....  Any  number  of  persons,  not  less  than  five,  may 
from  a  corporation  to  construct,  own  operate  and  maintain  lines  of 
telephone  or  magnetic  telegraph.^    ....    Any  number  of  persons 

1  d  Bev.  Stat,  of  New  York  [Banks  •  9  Bev.  Stat.  Ind.  1888  [BCyers  & 

&  Bros.  8th  ed.J,  p.  2058.  Co.],  §  4148. 

s  8  Bey.  Stat,  of  New  York  [Banks         *  8  Bev.  Stat  of  New  York  [Banks 

&  Bros.  8th  ed.],  p.  1958.  &  Bros.  8th  ed.],  p.  1810. 

*  8  Bev.  Stat  of  New  York  [Banks  ^  2  Bev.  Stat.  Ind.  1888  [Myers  & 

&  Bros.  8th  ed.],  p.  1876.  Ck>.]f  §  ^162. 

«  1  Code   of  Ala.   1886»  p.  898,   ff  •  1  Bev.  Stat  Mo.  1889,  f  2716. 

1608,  1604. 
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mtj  inoorporate  tiiemselves  for  the  purpose  of  constructing  a  line 
of  wires  of  telegraph  through  this  State.^  .  -  -  .  Telegraph 
oompanies,  incorporated  by  this  or  any  other  State,  shall  have 
tiie  right  to  construct  and  operate  lines  of  telegraph  along  any  of 
tiie  railroads  or  other  public  highways  in  the  State,  and  over  the 
Imdsof  other  persons  and  corporations  upon  making  just  compensa- 
tioos  as  now  provided  by  law.*  -  -  -  -  Any  number  of  persons 
may  form  themselves  into  a  corporation  for  the  purpose  of  establishing, 
niaintaiining  and  operating  telephones,  telephone  lines,  and  telephone 
exdianges  within  this  State.' 

{ 184.  TobAoco  'Warehouses.  —  Any  number  of  persons  may 
form  themselves  into  a  corporation  for  the  purpose  of  constructing 
wirdioases  in  ^which  to  inspect,  store  and  sell  tobacco.^ 

{  185.  Toll  Itoads  :  Plank,  Gravel,  Macadamized,  Turnpike 
Boads,  etc*  —  A.ny  number  of  persons,  not  less  than  seven,  can  be 
incorporated  for  the  purpose  of  constructing  and  operating  a  macada- 
mized, tompike,  plank,  wooden,  shelled,  graded,  or  other  improved 
toll-road.'  -  -  -  -  Any  number  of  persons  may  form  themselves 
into  a  corporation  to  construct  or  own  plank,  macadamized,  gravel, 
day  and  dirt  roads.^  ....  Any  number  of  persons  not  less  than 
five  may  be  incorporated  to  construct  and  own  a  plank-road  or  a  turn- 
pike road  by  complying  with  the  following  requirements.''^  -  -  _  - 
Any  five  or  more  persons  may  form  themselves  into  a  coi-poration  to 
construct  and  own  a  graded  or  gravel  road,  or  plank  or  macadamized 
road,  or  a  road  composed  partly  of  plank,  macadam  or  gravel  for  a 
oovering,  so  as  to  form  a  hard  and  smooth  surface.® 

§  186.  TrAlningr  Nurses.  —  Any  five  or  more  persons  may  form  a 
corporation  to  educate,  train  and  provide  skilled  nurses  for  the  sick, 
and  to  do  such  other  practical  or  charitable  work  in  hospital  and  else- 
where, as  may  he  consistent  therewith.^ 

f  187.  TramTvays,  Eleyated.  —  Any  member  or  persons,  not  less 
than  thirteen,  may  incorporate  a  company  to  construct,  maintain  and 

■  SBev.  Stat,  of  New  York  [Banks  »  1  Code  Ala.  1886,  p.  S96,  §  1613. 

4  Bros.  8th  ed.]>  P-  2060.  •  2  Bev.  Stat.  Ind.   1888  [Myers  Sir 

>  1  Code  of  Ala.  1886,  pp.  401,  402,  Co.],  §  3624. 

{§  1662-1654.                            '  f  2  Rev.  Stat,  of  New  York  [Banka 

*  3  Rev.   Stat.  Ind.  1888  [Myers  &  &  Bros.  8th  ed.],  p.  1477. 

Co.],  §  4181.  ^  1  Rev.  Stat.   Mo.  1889,  §  2690. 

*  3  Bev.  Stat.  Ind.   1888  [Myers  &         *  8  Bev.  Stat,  of  New  York  [Banks 
Co.],  S  ^198.  &  Bros.  8th  ed.]»  p.  2087. 
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operate  an  elevated  tramway  for  the  transportation  of  freight  in  sus- 
pended buckets,  cars  or  other  receptacles,  for  hire.^ 

■ 

§  188.  Trust  Companies.  —  Any  number  of  person,  not  less  than 
three,  may  be  incorporated  to  carry  on  a  trust,  deposit  and  security 
business.^    ....    Any  three  or  more  persons  may  l>e    incorpo* 
jrated,  under  any  name  or  title  designating  such  business,  as  trust  com- 
' panics,  to  receive  moneys  in  trust,  and  to  execute  any  trusts  confided 
to  them,  and  to  guarantee  the  fidelity  of  any  persons  holding  places  of 
public  or  private  trust,  and  to  act  as  guardian  or  curator  of  any  in- 
fant or  insane  person,  and  to  hold  any  real  or  personal    estate   in 
trust.^    ....    Any  number  of    natural  persons,   not   less    than 
thirteen,  may  organize  a  trust  company,  but  three-fourths  of  such  per- 
sons shall  reside  in  this  Stated 

§  189.  Union  Depots.  —  Any  number  of  persons,  not  less   than 
five,  may  form,  or  any  two  or  more  railroad  companies  may  form,  or 
Join  others  in  forming,  a  corporation  to  construct,  establish  and  main- 
tain a  union  station  for  passenger  or  freight  depots,  or  for  both,  in  any 
city,  town,  or  place  in  this  State.*    ....    The  presidents  of  two  or 
more  railroad  companies  running  railroads  to  the  same  city,  town  or  vil- 
lage may  by  consent  and  under  the  direction  of  their  respective  boards  of 
directors,  file  articles  of  incorporation,  for  the  purpose  of  purchasing  depot 
grounds,  and  locating,  constructing  and  maintaining  a  common  or  union 
station-house  and  passenger  depot,  and  a  union  railroad  by  two  or  more 
tracks  connecting  the  railroads  of  such  companies  for  business  purposes.^ 

§  190.  Water  Works.  —  In  case  of  the  sale  of  any  water- works 
property  within  the  State,  by  the  judgment  and  decree  of  any  court  of 
competent  jurisdiction  within  this  State,  the  purchaser  or  purchasers 
thereof  may  form  a  corporation,"'  -  -  -  -  Any  number  of  persons, 
not  less  than  seven,  may  hereafter  organize  in  any  town  or  village  of  this 
State  a  water-works  company  under  the  provisions  of  this  act.^ 

§  101.  Indiana :  Enumeration  of  Purposes  for  which  Cor- 
porations may  he  Formed.  —  Any  number  of  persons  may  associate 

1  3  Bev.  Stot.  of  New  York  [Banks  ^  2  Bl.  Annot.  Stat.  [Starr  &  Cur- 

&  Bros.  8th  ed.]i  p.  1879.  tls]  1886,  p.  1925. 

>  Gen.   Stat.  Colo.  1888,  p.   195,  §  •I  Rev.  Stot.  Ohio  [Oianqae],  I890y 

294.  §  8446. 

*  1  Bev.  Stot.  Mo.  1889,  pp.  724, 725,  v  2  Rev.  Stat.   Ind.  1888   [Myew  & 

2§  2836,  2889.  Co.],  §  4200. 

«  2  Bev.  Stot.  of  New  York  [Banks  &  •  8  Bev.  Stot.  of  New  York  [Banks 

Bros.  8th  ed.],  p.  1596.  &  Bros.  8th  ed.],  p.  2047. 
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tiiemaetres  together  and  be  inoorporated:  First.  To  establish  associa* 
tk>ns  ior  horticultural  or  agricolturai  purposes,  or  to  promote  and  en- 
ooonge  tiie  mechanical  arts,  or  for  literary  or  scientific  purposes,  or 
for  dredging  or  deepening  the  channels  of  rivers  and  creeks,  or  for  the 
improfTement  of  harbors.  Second.  To  establish  andmaintain  schoolsor 
institQtions  for  the  education  of  males  or  females.  Third.  To  establish 
and  maintain  asylums  for  the  care,  support,  discipline  and  education 
of  orphan  children ;  or  to  establish  and  maintain  homes  for  the  care  and 
support  of  aged  females,  who  cannot  support  themselves,  or  for  the  care 
and  support  of  crippled  persons.  Fourth.  To  purchase  and  hold  suit- 
able grounds  for  the  burial  of  the  dead.  Fifth.  To  organize  lodges  or 
other  bodies  of  Masons  or  Odd-Fellows,  Knights  of  Honor  and  Knights 
and  Ladies  of  Honor :  also  divisions  or  associations  of  temperance  or 
odier  qharitable  associaldons  or  orders ;  to  organize  churches,  conferences, 
and  religious  societies ;  to  organize  societies  for  the  prevention  of  cruelty 
to  either  Animalg  or  children ;  and  to  organize  a  State  Grange  of  Pat- 
rons of  husbandry  and  subordinate  Granges.  Sixth.  To  organize  mil- 
itiry  or  fire  companies,  companies  to  erect  buildings  suitable  for  public 
meetings,  and  companies  to  plant  shade  trees.  Seventh.  To  organize 
sale  deposit  and  loan  companies.  Eighth.  To  organize  associations  to 
bmid,  own  and  operate  hotels.  Ninth.  To  organize  associations  to  buy, 
lioki  and  sell  real  estate.  Tenth.  To  organize  associations  to'buy,  lease 
and  hold  mineral  springs  and  to  build  and  carry  on  hotels,  cottages  and 
bath-houses  there.  Eleventh.  To  organize  companies  to  sink  and  operate 
aQ  and  gas  wells.  Twelfth.  To  establish  companies  to  import  live  stock 
into  the  United  States  and  to  keep  registers  of  all  imported  hve  stock.^ 

§  192.  Texas :  Enumeration  of  Purposes  for  which  Corpo- 
rations may  be  Formed.  —  Private  corporations  may  be  formed  by  the 
vohmtary  association  of  three  or  more  persons,  for  the  following  pur- 
poses, viz. :  1.  The  support  of  pubhc  worship.  2.  The  support  of  any 
beoerolent,  charitable,  educational  or  missionary  undertaking.  3.  The 
support  of  any  Hterary  undertaking,  the  maintenance  of  a  library,  or 
the  promotion  of  painting,  music  or  other  fine  arts.  4.  The  encourage- 
ne&t  of  agriculture  and  horticulture  by  associations  for  the  maintenance 
ofpablic  fairs  and  exhibitions  of  stock  and  farm  products.  5.  The 
mainteoance  of  a  public  or  private  cemetery.  6.  The  construction  and 
maintenance  of  any  species  of  road  except  a  railroad  and  a  bridge  in 
eoonection  therewith.  7.  The  construction  and  maintenance  of  a 
bridge.  8.  The  construction  and  maintenance  of  a  telegraph  or  tele- 
phcme  line.  9.  The  establishment  and  maintenance  of  a  ferry. 
10.  The  establishment  and  maintenance  of  a  line  of  stages.     11.  The 

1  3  Bev.  Stat.  Ind.   1888   [Myers  &  Co.],  §  3502. 
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building  and  navigation  of  steamboats,  and  the  carriage  of  persons  and 
property  thereon.     12.  The  supply  of  water  to  the  public.     13.  Tlie 
manufacture  and  supply  of  gas,  or  of  the  supply  of  light  or  heat  to  the 
public  by  any  means.     14.  The  transaction  of  any  manufacturing  or 
mining  business.     15.  The  transaction  of  a  printing  or  publishing  busi- 
ness, and  in  connection  therewith  the  sale  of  goods,  wares  and  mer- 
chandise of    a  stationery  and  blank  book  manufacturing  business. 
16.  The  establishment  and  muntenance  of  a  hotel.     17.  The  erection 
of  buildings  and  the  accumulation  and  loan  of  funds  for  the  purchase 
of  real  property  in  cities,  towns  and  Tillages.     18.  The  transportation 
of  goods,  wares  and  merchandise  or  any  valuable  thing.     19.  The  pro- 
motion of  immigration.     20.   The  construction  and  maintenance  of 
sewers.     21.  The  construction  and  maintenance  of  a  street  railway. 

22.  The  erection  and  maintenance  of  market  houses  and  market  places. 

23.  The  construction  and  maintenance  of  canals  for  the  purposes  of 
irrigation,  navigation  and  manufacturing.  24.  The  purchase  and  sale 
of  agricultural  and  farm  products,  goods,  wares  and  merchandise,  pro- 
vided that  the  capital  stock  of  such  corporations  shall  not  exceed 
twenty  thousand  dollars.  25.  The  construction  of  harbors  and  canals 
on  the  coast  of  the  Gulf  of  Mexico.  26.  The  growing,  purchasing  and 
selling  seeds,  plants,  trees,  etc.,  for  agricultural,  horticultural  andgorna- 
mental  purposes.  27.  The  construction  and  maintenance  of  mills  and 
gins.  28.  The  accumulation  and  loan  of  money ;  but  this  subdivision 
shall  not  permit  incorporation  with  banking  or  discounting  privileges. 

29.  The    construction    and    maintenance  of    stock  yards  and  pens. 

30.  The  construction  and  maintenance  of  establishments  for  slaughter- 
ing, refrigerating,  canning,  curing  and  packing  meat.  31.  The  con- 
struction and  maintenance  of  establishments  for  the  preserving  and 
canning  of  fruits,  vegetables  and  fish.^ 

SUBDIVISION  II.    Decisions  Construing  ParUcular  Statutes, 

Section 

200.  Corporations   for    interaal   im-      206.  ''Beneficial   or    protective  por- 

provements.  poses.*' 

201.  •'Lawful  sporting  purposes."  207.  "Manufacturing  purposes." 

202.  Erection  of  buildings.  208.  "  Works  of  public  utUity." 

203.  Industrial  pursuits.  209.  *'  Pecuniary  profit." 

204.  "For  any  other  purpose  intended  910.  "Loan,       mortgage,      security, 

for  mutual  profit,"  etc.  guarantji      indemnity      com- 

205.  "  Other  lawful  business."  pany." 

§  200.  Corporation  for  Internal  ImproTements. — The  con- 
stitution of  West  Virginia  of  1861-8  contains  this  prohibition:  *<No 

}  1  Sayies'  Texas  CivU  Stat.  1888,  pp.  212,  218,  §f  665,  566. 
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special  act  inoorporating  or  grantiiig  peculiar  privileges  to  any  joint 
stock  company  or  associatioii  not  having  in  view  the  issuing  of  bills  to 
drcolate  as  money  or  the  construction  of  some  work  of  internal  improve- 
ment shall  be  passed."  It  has  been  held  in  that  State  that  a  corpora- 
tkm  created  by  a  special  act  of  the  legislature  for  the  purpose  of  con- 
straeting  and  maintaining  a  pipe  line  for  the  conveyance  of  petroleum 
was  vaiid,  the  purpose  of  the  corporation  being  an  internal  improve- 
ment inthin  the  meaning  of  the  above  prohibition.^  It  was  further  held 
that  the  legislature  might  confer  upon  such  a  company  the  power  of 
appropriating  lands  necessary  for  its  pipe  line  in  virtue  of  the  right  of 
emment  domain.^ 

S  201.  <<  Ijawfal  Sporting  Purposes"  —  Actions  for  Viola- 
tion of  Qame  Liaws. —  A  statute  '  which  authorizes  incorporations  for 
'*  social,  gymnastic,  esthetic,  musical,  yachting,  hunting,  fishing,  boating 
or  lawM  sporting  purposes,"  does  not  allow  incorporations  for  the 
purpose  of  instituting  actions  to  recover  penalties  for  violations  of  the 
game  laws.  The  authority  given  to  the  corporation  by  the  act,  to  sue 
and  be  sued,  is  subject  to  the  qualification  that  it  is  in  relation  to  some 
niatter  within  the  scope  of  the  statute  and  the  legitimate  purpose  of  the 
organization.^ 

§  202.  Erection  of  Buildings. — A  general  statute  authorizing 
the  formation  of  corporations  "  for  the  erection  of  buildings  "  is  under- 
stood to  authorize  the  formation  of  corporations  engaged  or  to  be  en- 
gaged in  the  business  of  erecting  buildings,  —  in  other  words,  in  the 
/onnation  of  building  companies  or  associations.     It  may  be  that  such 
a  company  may  erect  buildings  on  its  own  property,  but  it  is  reasoned 
that  the  leading  object  of  such  an  association  must  be,  not  the  mere 
purchase  and  improvement  of  real  estate,  and  a  subordinate  and  inci- 
dental object  the  erection  of  buildings  thereon,  as  one  of  the  modes  of 
such  improvement;  but  that  the  leading  object  of  the  associates  must 
be  to  carry  on  the  business  of  erecting  buildings  for  themselves  or 
others,  and  not  to  confine  themselves,  as  the  primary  and  sole  object 
of  their  organization,  to  the  erection  or  improvement  of  a  single  build- 
ing upon  a  single  property  of  their  own,  for  its  more  convenient  and 
lucrative  development  and  use.^ 

>  West  Virginia  Transportation  Co.  *  Ancient  City  Sportsman's  Club  v. 
f.  Volcanic  Oil  and  Coal  Co.,  5  West     Miller,  7  Lans.  (N.  Y.)  412. 

Ya.  882.  *  People   v.  Troy   House   Co.,  44 

>  Ibid,  Barb.  (N.  Y.)  626.    In  this  case  the  oor- 
'  New  York  Act  of  1865,  chap.  868.     poration  was  ousted  of  its  franchises. 
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§  203.  << Industrial  Pursuits."-— A  corporation    organized    to 
carry  on  the  business  usuallj  performed  by  an  express  company ^  is   a 
corporation  organized  for  the  prosecution  of  an  industrial  pursuit, 
within  the  meaning  of  section  1889  of  the  Revised  Statutes  of  the 
United  States.^ 

§  204.  <<  For  any  other  Purpose  Intended  for  Mutual  Profit,^* 
etc. —  A  statute  of  Texas,  after  enumerating  twenty-sis  special  purposes 
for  which  corporations  couldbe  chartered,  contained  a  twenty-seventh  sub- 
division reading  as  follows :  *•  ^  For  any  other  purpose  intended  for  mutual 
profit  or  benefit,  not  otherwise  specially  provided  for,  and  not  inconsistent 
with  the  constitution  and  laws  of  this  State."  ^    Construing  this  statute, 
it  has  been  held  that  a  corporation  which,  according  to  a  recital  in  its 
articles  of  association  (called  its  charter)  was  formed  *•  ^  for  the  purpose  of 
buying,  selling,  and  dealing  in  real  estate,  live  stock,  bonds,  securities, 
and  other  properties  of  aU  kinds,  on  its  own  account  and  for  commis- 
sion, in  the  United  States  and  elsewhere,"  — was  legally  incorporated, 
there  being  recited  in  the  constitution  and  laws  of  the  State  no  express 
or  implied  prohibition  of  the  business.^ 

§  205.  For  <<  Other  Liawful  Business." — The  question  recently 
arose  under  the  Minnesota  statute  enabling  corporations  to  be  formed 
for  the  carrying  on  of  certain  enumerated  kinds  of  business  and  also  for 
*'  other  lawful  business,"^  whether  a  corporation  whose  purpose,  as  stated 
in  its  articles  of  association,  was  '^  the  purchasing  and  holding  of  real 
estate,  subdividing  the  same  into  town  or  village  lots  and  town  sites, 
and  selling  and  disposing  of  the  same,"  was  a  lawful  corporation.  The 
Supreme  Court  of  Minnesota  held  that  the  statute  covered  a  business  of 
this  kind.  The  court  regarded  the  point  as  turning  entirely  on  the 
words  of  this  statute,  "or  other  lawful  business."'^  -  -  -  -  A 
corporation  formed  to  carry  on  a  manufacturing  or  mechanical  business 
and  to  purchase  the  stock  of  an  insolvent  corporation,  may  stand  under 
such  a  statute,  although  its  organization  purports  to  be  under  an- 
other.^ -  -  -  -  In  Pennsylvania,  an  application  under  a  statute  for 
a  charter  for  the  maintenance  of  a  private  park  on  a  lake  is  for  a  law- 
ful purpose,  it  not  appearing  that  the  object  is   to  reduce  a  public 

1  Wells  V.  Northern  Pacific  B.  Co.,  «  Minn.  Stat  1866,  chap.  84,  §  45,  aS 

28  Fed.  Bep.  469.  amended  by  Minn.  Laws  1873,  chap.  13. 

*  Bev.Stat.Tex.art666,snbdiv.27.  *  Brown  v.  Oorbin  (Minn.),  42  N. 

*  National  Bank  O.Texas  Investment  W.  Bep.  481;  s.  e.  40  Minn.  508. 

Co.,  74  Tex.  421;  s.  c.  12  8.  W.  Bep.  *  State  v.  Minnesota  Thresher 
101;  criticising  Navigation  Co.  v.  Gal-  Mannf*g  Co.,  40  Minn.  218;  41  N.  W. 
veston  Co.,  45  Tex.  272*  1020. 
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lake  to  priyate  dominion.^    .    .    -    .    Where,  as  in  Indiana,  the  law 
pennitB  the  eonsolidoUum  of  corporations,  it  is  not  against  public  policy 
for  a  corporation  to  be  organized  with  the  ulterior  purpose  of  consolida- 
tion with  another.^    ....    Corporations  to  protect  the  personal 
property  of  the  members  against  theft ;  to  confer  with  the  State  author- 
ities, therefor;    to  employ  counsel  to  assist  in  prosecuting  persons 
diarged  with  crime ;  to  employ  detectives  to  co-operate  with  the  author- 
ities ;  and  to  raise  means  by  uniform  assessments  on  the  personal  prop- 
erty of  the  members,  are  within  the  purview  of  that  subdivision  of  the 
Texas  statute  '  prescribing  the  purposes  for  which  corporations  may  be 
formed  which  includes  ^'  any  other  purpose  intended  for  mutual  profit 
or  benefit    •     .     •    not  inconsistent  with  the  constitution  and  laws  of 
this  State.''  ^    ...    -   A  corporation  for  '*  buying,  selling,  and  deal- 
ing in  real  estate,  live-stock,  bonds,  securities,  and  other  properties  of 
aU  kinds,  on  its  own  account  and  for  commission,"  —  is  authorized  by 
t^  same  statute.^ 

$  206*  << Beneficial  or  ProtectiTe  Purposes*"-* An  incorpora- 
tion for  the  purpose  of  recovering  stolen  property,  and,  in  case  of  failure 
to  recover  it,  to  pay  a  part  of  its  value  to  the  loser,  has  been  held  not  to 
be  an  incorporation  ''  for  the  maintenance  of  a  society  for  beneficial  or 
protective  purposes  "  under  section  2  of  the  Pennsylvania  Act  of  April 
29, 1874,  and  a  charter  for  such  a  purpose  should  be  refused.^ 

§  207.  <<  Mannf  actnring  Purposes."  •»  The  business  of  preparing 
ice  in  its  natural  condition  for  use  as  an  article  of  consumption  is  within 
a  statute  authorizing  the  formation  of  corporations  for  manufacturing  pur- 
poses.^ The  manufacture  of  lumber,  flour  and  meal  is  within  the  meaning 
of  the  Illinois  act  of  1849  authorizing  '^  the  formation  of  corporations 
for  manufacturing,  agricultural,  mining  and  mechanical  purposes."  ^ 

§208.  ''Works  of  Public  Utility.''  — The  establishment  and 
maintenance  of  a  wharf-boat  and  steam  elevator  at  Monroe,  for  a  general 
storage  and  forwarding  business,  is  a ''work  of  public  utility,"  within 
^  Eev.  St.,  sec.  683,  for  which  a  corporation  may  be  authorized.^ 

*  Lake  Wynola  Assoc,  8  Fa.  Conn-  >  Solebnry  Mnt.  Protection  Asso.> 
ty  Ct.  626.                                                       3  Pa.  County  Ct.  637. 

*  Hill  V,  Nisbet,  100  Ind.  841.  '  Attorney-General  v,  Lorman,  59 
<  fiev.  Stat,  art  566,  subd.  27.               Mich.  157. 

*  Gnadalnpe  &c.  Stock  Asso.  v.  '  Cross «.  Pinckneyvllle  Mill  Co.,  17 
West,  70  Tex.  891.  111.  54. 

*  National  Bank  «.  Texas  Invest-         *  Olen  v,  BTeard,85  La.  An.  875. 
aent Co.,  74  Tex.  421 ;  s.  c.  12  S.  17. 101. 
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§  209.  <<  Pecuniary  Profit."  —  A  corporation  organized  entireljr 
for  educational  purposes  is  not  ^'  a  corporation  for  pecuniary  profit,"  l^j" 
reason  of  the  fact  that  fees  are  charged  for  tuition.^   . 

§  210.  <<LfOan,  Mortgage,  Seciirily,  Goaranlyy  Indemnitgr 
Company."  —  A  corporation  authorized  to  establish  a  public  exchange 
for  receiving  deposits  of  and  transferring  earnest  moneys,  stocks,  bonds , 
and  other  securities,  procuring  and  making  loans  thereon,  and  guaran- 
teeing the  payment  of  bonds  and  other  obligations,  is  a  '^  loan,  mort. 
gage,  security,  guaranty,  and  indemnity  company,"  and  a  corporation 
*'  having  the  power  of  receiving  money  on  deposit,"  within  N.  Y.  Acta 
1874,  ch.  324,  requiring  reports  from  such  corporations  to  the  superin- 
tendent of  the  banking  department.' 


Abticlb  II.     Steps  Nbcessabt  to  Pbbfect  Obganizatiok. 


Sbction 

215.  Corporations  may  be    organized 

mider  general  laws. 

216.  Theory  of  the  nature  of  a  charter 

where  the  incorporation  is  un- 
der a  general  law. 

217.  When  life  of  corporation  com- 

mences. 

218.  Distinctions     between     actions 

against  the  supposed  corpora- 
tion and  actions  against  a  sap* 
posed  corporator. 

219.  Necessity  of  articles  or  certifi- 

cate of  incorporation. 

220.  Corporate  existence    proved  by 

user  under  an  instrument  of 
incorporation. 

221.  Defective   certificate    not  prima 

facie  evidence  of  incorporation. 

222.  Distinction  between  user  under 

special  charter  and  compliance 
with  conditions  under  general 
law. 

228.  Originals  evidence  where  statute 
prescribes  copy. 

224.  Literal  compliance  with  statute 
not  necessary  :  Substantial 
compliance  sufficient. 

1  St.  Clara  Female  Academy  v,  Sul- 
livan, 116  111.  875;  «.  e.  56  Am.  Bep. 
776. 
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Section 

225.  Substantial    compliance    neces- 

sary. 

226.  Distinctions  between  conditioiiB 

precedent  and  conditions  di- 
rectory. 

227.  niustrations. 

228.  Defects  in  the  articles  or  certifi- 

cate which  do  not  vitiate. 

229.  Claiming  more  than  the  law  al- 

lows. 

280.  Provision  as  to  expulsion  of  mem- 

bers. 

281.  Specifying  the  objects  of  the  as- 

sociation. 

232.  Illustrations. 

238.  Stating  the  place  where  the  busi- 
ness of  the  corporation  Is  to 
be  carried  on. 

284.  Stating  the  manner  of  carxylng 
on  the  business. 

235.  Provision  as  to  manner  of  pay- 
ment of  stock. 

286.  Fatal  defects   not    supplied  by 

parol  evidence. 

287.  Acknowledgment  of  articles. 

288.  Amendment  of  the  articles  or  cer- 

tificate. 

*  People  0.  Mutual  Trust  Co.,  96  N. 
Y.  10. 


THEOBIES  OF  CHABTEB8.     [1  Thomp.  Corp.  §  216. 


SiCTlQN 

S39.  Filing,  publishing  and  xeoording 
ftiticles. 

24a.  Filing  copy  with  secretaiy  of 
state,  etc. 

S41.  ninstrations. 

942.  Becording  in  the  wrong  book. 

248.  Fraadolent  and  sorreptitions  te- 
cording. 

244.  Non-compliance  with  proTisions 
directing  publication  ot  arti- 
cles. 


SSCTION 

246.  Provision  as  to  assent  and  appro- 
bation of  a  judge. 

246.  Subscription  of  the  whole  amount 
of  the  capital  stock. 

847.  Payment  of  a  certain  amount  of 
capital  stock. 

248.  Certificate   of    treasury    board, 

comptroller  of  currency,  etc., 
conclusiye. 

249.  Letters-patent  of  incorporation 

conclusive  evidence  of  corpo- 
rate existence. 


$  215.  Corporations  may  be  Organized  under  General 
Laws.  —  As  already  seen,  a  corporation  can  only  be  created  by  or 
onder  authority  of  the  sovereign  power,  which  power  is  in  this 
country  expressed  in  acts  of  the  legislatare.^  It  has  already 
been  observed  that  it  is  a  principle  of  American  constitutional 
law  that  legislative  power  cannot  be  delegated ;  that,  where  cer- 
tain power  is  vested  in  the  general  assembly  of  the  State  by  the 
constitution »  it  is  not  competent  for  that  body  to  cast  it  off  on 
some  other  body  or  agency.'  A  limitation  of  this  rule  is  that  it 
is  competent  for  the  legislature  to  provide  for  the  organization  of 
corporations  thi'ough  the  action  of  judicial  or  ministerial  officers 
onder  general  laws;^  and,  as  hereafter  seen,  constitutional  pro- 
visions exist  in  many  of  the  States  forbidding  their  creation  by 
•pecial  laws.* 

§  216.  Theory  of  tlie  Nature  of  a  Charter  where  the  Incor- 
poration is  under  a  General  Liaw*  —  Where  a  corporation  is 
oi^ganized  under  a  general  law,  it  may  frequently  become  a  ques- 
tion what  provisions  of  its  articles  of  association  are  to  be  deemed 
to  have  the  force  and  effect  of  a  charter  granted  by  the  legisla- 
ture, and  what  are  to  be  deemed  to  have  the  force  and  effect  of 
by-iaws  with  which  the  public,  in  the  absence  of  notice  of  their 
terms,  have  no  concern.  This  question  was  considered  in  a  case 
where  it  became  material  to  inquire  whether  a  provision  in  the 


1  AnU,  §  85. 

*  AnU,  §  86. 

*  AnUf  i  87.    ''  That  corporations 
may  be  organised  under  general  laws 


is  no   longer  a  debatable  question.'* 
Black,  J.,  in  Oranby  Mining  Ac.  Ck>«  o. 
Richards,  95  Mo.  106, 112. 
*  Post,  §  578,  €i  Btq, 
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articles  of  association  of  a  banking  corporation,  nvhich  limited 
every  stockholder  to  an  ownership  of  one  hundred  shares,  was  to 
be  considered  as  having  the  force  of  a  charter  requirement ,  or 
only  that  of  a  corporate  by-law.     It  was  said  by  Lewis,  P.  J. : 
"  We  cannot  say  that  there  is  no  charter  in  the  case.     For  with- 
out a  charter  in  the  generic  sense  there  can  be  no  such  thing  as  a 
corporation.     The  general  statute,  when  aroused  into  specific 
operation  by  a  compliance  with  its  terms  on  the  part  of  an  asso* 
ciation  of  persons  and  capital,  unites  itself  with  the  terms  and  de« 
tails  of  such  a  compliance ;  the  law  and  the  articles  of  association 
become,  as  it  were,  the  compact  between  the  State  and  the  asso-* 
ciation,  and  this  constitutes  a  charter  of  the  body  politic.     Thus, 
when  the  law  requires  that  the  articles,  to  be  filed  with  a  particular 
officer,  shall  set  forth  the  amount  of  the  capital  stock,  and  the 
capital  stock  is  thus  set  forth  at  fifty  thousand  dollars,  these  con- 
current declarations  are  the  equivalent  of  a  charter  provision  that 
the  new  corporation  shall  be  entitled  to  hold  and  operate  a  capital 
stock  amounting  to  the  eum  specified.     But  no  provision  in  the 
articles,  which  is  not  responsive  to  some  specification  in  the  law^ 
can  have  any  such  force  or  effect.     Such  a  provision,  not  called 
for  by  the  law,  will  be  a  mere  voluntary  proposal  from  the  asso- 
ciation.    It  will  be  lacking  in  the  essential  elements  of  a  com- 
pact, will  derive  no  operative  energy  from  the  statute,  and  can 
have  no  claim  to  the  dignity  and  effectiveness  of  a  charter  regu- 
lation."*   Where,  in  preparing  a  certificate  of  incorporation, 
the  corporators  employ  only  the  words  used  in  the  statute  to 
describe  the  general  purposes  of  such  incorporation,  it  will  be 
presumed  that  they  intended  to  create  a  corporation  of  the  same 
general  nature  and  with  the  same  general  powers  granted  by  the 


^  O'Brien  o.  Cammlngs,  13  Mo. 
App.  197.  It  was  accordingly  held 
that,  as  the  provisions  of  the  general 
law  contained  no  limitation  as  to  the 
number  of  shares  which  any  sliare- 
holder  might  own,  the  provisions  of  the 
articles  in  qaestion  were  inoperative, 
in  so  far  as  concerned  the  title  of  a 
stranger  to  the  corporation  who 
might  become  the  purchaser  of  its 
shares ;  and  tliat  a  transfer  of  shares 
made  in  good  faith  to  one  who  already 

128 


held  one  hundred  shares  was,  not- 
withstanding the  prohibition  in  the 
articles  of  association,  valid  and  ef- 
fectual as  between  the  parties  to  it; 
and  accordingly  that,  the  corporation 
becoming  insolvent,  a  subsequent  judg* 
ment  creditor  of  it  could  not  have  an 
execution  against  the  transferor,  by 
motion  under  the  statute,  on  the 
theory  that  he  was  still  the  owner  of 
the  sliares. 


DISTINCTIONS.       [1  Thomp.  Corp.  §  218. 

statute,  rather  than  that,  by  such  words,  they  sought  to  apply 
special  limitations  on  the  powers  of  the  corporation.^ 

§  217.  When  lilfe  of  Corporation  Commences. —  '^  The  life  of 
a  corporation  dates  from  its  organization^  and  not  from  the  time 
it  begins  to  do  business.''  ^  Where  the  statute  points  out  the 
manner  in  which  the  corporation  shall  be  organized,  and  the  di- 
rection of  the  statute  is  followed,  this  brings  the  corporation  into 
existence,  so  that  it  may  enter  upon  the  objects  of  its  creation.^ 

$  218.  DIatlnctlons  between  Actions  against  the  Supposed 
Ckirporatlon  and  Actions  agrainst  a  Supposed  Corporator.  — 

Essential  distinctions  exist,  in  respect  of  the  question  when  a 
corporation  is  deemed  to  be  in  existence,  between  cases  where 
the  action  is  against  the  supposed  corporation  itself,  and  cases 
where  the  action  is  against  one  of  the  supposed  corporators,  to 
charge  him  personally  upon  a  contract  eiitered  into  in  the  name 
of  the  supposed  corporation.  In  the  former  case,  the  courts 
geoerally  decline  to  enter  into  an  inquiry  as  to  the  regularity  of 
the  organization  of  the  corporation,  for  public  reasons,  —  that  is 
to  say,  in  view  of  the  public  inconvenience  of  litigating  the 
question  of  existence  of  a  corporation  in  a  collateral  proceeding. 


1  Whetstone  v,  Ottawa  Uniyersity, 
13  Kan.  320. 

^  Hanna  v.  International  Petroleum 
Co.,  28  Ohio  St.  622.  Bat  it  does  not 
toUow  that  a  corporation  has  no  legal 
existence,  from  the  fact  that  it  com- 
mences hasinesB  in  a  foreign  State, 
where  there  is  a  provision  in  its  char- 
ter aothorizins  it  so  to  do,  without 
baring  done  any  business  in  the  State 
of  its  creation.  Ibid. 

*  Columbia  Bottom  Levee  Co.  v. 
Meier,  39  Mo.  53;  People  v.  Bo  wen, 
30  Barb.  (N.  Y.)  24.  Where  the  per- 
sons named  in  the  charter  of  a  railway 
company  met  within  a  few  days  after 
the  passage  of  the  charter,  and,  by  a 
resolution,  adopted  the  same,  and,  on 
the  following  day,  elected  officers,  and 
thereafter  aathorized  the  president  to 
vonej  routes  and  locate  the  road, 
and  to  make  contracts  for  the  right  of 


way  and  for  depot  grounds ;  and  books 
were  opened  for  subscription  to  the 
capital  stock,  and  the  stock  was  all 
taken;  and  the  company  obtained  per- 
mission of  the  commissioners  of 
highways  to  locate  and  operate  tracks 
along  and  across  all  roads  and  high- 
ways upon  its  route,  and  obtained 
permission^  from  the  City  of  Chicago 
to  locate  and  operate  a  track  through 
a  portion  of  the  city  and  to  build  a 
bridge  over  the  Chicago  river,  which 
grants  were  duly  accepted;  and  the 
capital  stock  was  also  increased  and 
the  new  stock  subscribed  for,  — it  was. 
held  that  the  charter  was  in  opera- 
tion, within  the  meaning  of  a  clause 
of  the  new  constitution  of  Illinois 
(111.  Const,  of  1870,  art.  11,  §  2),  ab- 
rogating corporate  charters  not  in 
operation.  McCartney  v.  Chicago  &c. 
R.  Co.,  112  ni.  611. 
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On  the  contrary,  they  hold  the  corporation,  on  the  one  hand^ 
and  the  party  contracting  with  it,  on  the  other,  estopped  from 
questioning  the  validity  of  its  organization.^     In  such  a  case  it 
has  been  said:  **  If  the  papers  filed,  by  which  the  corporation  is 
sought  to  be  created,  are  colorable,  but  so  defective  that,  in  a 
proceeding  on  the  part  of  the  State  against  it,  it  would  for  that 
reason  be  dissolved,  yet,  by  the  acts  of  user  under  such  organ* 
izalion,  it  becomes  a  corporation  de  facto ^  and  no  advantage  can 
be  taken  of  such  defect  in  its  constitution,  collaterally,  by  any 
person."^    But  where  the  action  is  brought  against  an  alleged 
corporator,  to  charge  him  on  a  contract  made  for  the  pretended 
corporation,  if  the  corporation  does  not  exist,  he  will  ordinarily 
be  liable  as  a  partner ^  on  the  theory  of  a  breach  of  warranty  of 
agency,  elsewhere  explained  ;'  and,  in  such  an  action,  it  will  be 
open  to  the  plaintiff  to  show  that  there  was  no  corporation;  and 
the  defendant  must  show  a  valid  corporate  organization,  in  or- 
der to  escape  personal  liability.^ 

§  219.  Necessity  of  Articles  or  Certificate  of  Incorpora- 
tion.—  It  has  already  been  seen  that  a  number  of  individuals,  by 
the  mere  act  of  uniting  and  calling  themselves  a  corporation,  can- 
not constitute  themselves  such,  but  that  a  corporation  can  only 
be  created  by  the  sovereign  power.'  It  will  hereafter  be  pointed 
out  that  the  principle  which  validates  irregularities  in  the  organ- 
ization of  corporations,  when  their  corporate  existence  is  ques- 
tioned in  collateral  proceedings,  applies  only  in  cases  where  the 
corporation  might  have  existed.  If  we  attend  to  these  princi- 
ples, we  shall  see  that  a  corporation  cannot  be  deemed  to  exist, 
even  de  facto^  where  the  adventurers  never  had  any  charter  at  all.* 
It  is  elsewhere  shown  ^  that  the  voluntary  act  of  individuals  in 


1  Post,  §  8683,  et  seq. 

>  Buffalo  &c.  R.  Co.  v.  Gary,  26  N. 
Y.  77.  Substantially  the  same  doc- 
trine is  anuoanced  in  Kmtz  0.  Paola 
Town  Co.,  20  Kan.  403;  Pape  v.  Capi- 
tol Bank,  20  Kan.  440.  It  is  recog- 
nized in  Kaiser  o.  Lawrence  Sav. 
Bank,  56  Iowa,  104,  108,  where  the 
distinction  stated  in  the  text  Is  taken, 
and  in  other  cases  almost  without 
number. 
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*  PoBty  §  2969,  tt  Btq. 

^  Kaiser  v.  Lawrence  Bar.  Bank, 
56  Iowa,  104.  The  case  of  Humphreys 
V.  Mooney,  5  Colo.  282,  holding  that 
in  such  an  action  the  plaintiff,  by  rea- 
son of  having  entered  into  an  express 
contract  with  the  assumed  corpora- 
tion, is  estopped,  is  denied. 

«  AnU^  §  35. 

•  Post,  §  505. 
T  AnU,  §  216. 


certificate:  articles.     [1  Thomp.  Corp.  §  220. 

<»mpliance  with  a  general  law,  whereby  they  sign,  acknowledge 
and  file  articles  of  association,  makes  them  a  corporation,  and  that 
the  articles  of  association,  read  in  connection  with  the  general 
law,  constitute  their  charter.     It  must  follow,  from  a  considera- 
tion of  these  premises,  that  where  a  collection  of  persons  claim 
to  hare  organized  themselves  into  a  corporation  under  a  general 
law,  their  claim  will  not  be  good,  even  when  questioned  collat- 
erally, provided  they  tile  no  articles  of  association  at  all ;  and 
such  \s  the  adjudged  law.^    The  rule  is  the  same  where  the  ad- 
venturers file  articles  which  SLTefatallt/  defective  by  reason  of  not 
conforming  to  the  essential  requirements  of  the  governing  stat- 
ute.'   On  the  other  hand,  the  corporation  is  generally  deemed 
to  exist  from  the  time  when  the  certificate  of  incorporation,  ar- 
ticles of  association,  or  other  instrument  of  incorporation  pre- 
scribed by  statute,  is  executed,  acknowledged,  and  recorded  or 
filed  for  record,  in  accordance  with  the  governing  statute ;  and 
thereafter  the  lawfulness  of  the  existence  of  the  corporation  can- 
not be  denied  in  any  controversy,  except  in  an  action  by  the 
State  to  vacate  its  franchises.'    Thus,   under  the  statutes    of 
Pennsylvania,  where  ailicles  of  association  have  been  approved 
by  the  attorney-general  and  Supreme  Court  of  the  State  and 
duly  enrolled,  such  association  becomes  a  corporation,  and  such 
articles  cannot  be  collaterally  questioned.^ 

$  220.  Corporate  Existence  Proved  by  User  under  an  In- 
stmment  of  Incorporation.  —  As  more  fully  explained  here- 
after,* the  existence  of  a  corporation  is  usually  proved  by  show- 
ing a  valid  instrument  of  incorporation  and  acts  of  user  there- 
ander.  This  instrument  of  incorporation  may  consist  of  a 
special  charter,  that  is,  a  special  act  of  the  legislature  incor- 
poratiog  the  particular  company,  or  a  certificate  or  articles  of 

1  Abbott  V.  Omaha   Smelting  &c.  *  Palmer  v,  Lawrence,  3  Sandl.  (N. 

Co.i^Neb.  416;  Childs  v.   Smith,  55  T.)    161;    Hunt  v.  Kansas-Missouri 

Barb.  (N.  T.)  45,  53.  Bridge  Co.,  11  Kan.  412.    See  Valk  v. 

*  Fifth  Baptist  Church  v.  Baltimore  Crandall,  1  Sandf .  Ch.  (N.  T.)  179. 

*c.  R.  Co.,  4  Mackey  (D.  C),  43;  New  *  Society  for  Visitation  of  the  Sick 

Tork  Cable  Co.  v.  Mayor,  104  N.  T.  1;  v.  Commonwealth,  52  Pa.  St.  125. 

KcCallion  v.  Hibemia  &c.  Co.,  70  Cal.  *  Post^  §  497,  and  Ch.  184,  Art.  III. 
163;  f.  e.  12  Pac.  Bep.  114;  pott,  §221. 
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incorporatioD,  by  whatever  name  designated,  executed  and  filed 
in  some  public  office,  in  pursuance  of  a  general   law.^     The 
usual  method  of  proving  the  existence  of  a  corporation  created 
by  special  charter  is  to  prove  the  act  of  incorporation  (it  being 
a  special  law,  of  which  the  courts  do  not  take  judicial  notice), 
and  to  prove  acts  of  %iser  under    it.^    If  it  is  a  corporation 
created  by  a  foreign  statute,  the  statute  must  be  proved  as  a 
facty  in  the  mode  prescribed  by  the  law  of  the  forum  for  the  proof 
of  foreign  laws.     If  the  statute  is  a  special  law  of  a  foreign  State, 
the  mode  of  proving  it  will  usually  be  by  an  exemplified  copy, 
certified  by  the  Secretary  of  State,  or  otherwise  authenticated  as 
provided  by  the  act  of  Congress.     If  the  corporation  is  organized 
under  a  general  law  of  another  State  of  the  Union,  it  will  usually 
be  sufficient,  under  the  rules  of  evidence  in  most  of  the  States, 
statutory  or  resting  in  adjudged  cases,  —  to  prove  it  by  the  pro- 
duction of  a  book  of  the  statutes  of  such  other  State,  which  pur- 
ports on  its  face  to  be  published  by  the  authority  of  such  State.* 
If  the  corporation  purports  to  be  organized  under  a  general  law 
of  the  State  of  the  forum,  it  will  usually  be  sufficient  to  prove  the 
charter  or  the  making  and  filing  of  the  certificate,  articles  of 
association,  or  other  instrument  of  incorporation,  required  by 
the.statute,  and  to  prove  acts  of  user  thereunder.^    But  it  is,  no 


1  « The  proof  of  the  act  of  incor- 
poration, of  the  action  under  it,  and 
of  the  dealings  of  the  respondent  with 
the  petitioner  as  snch  corporation,  is 
presnmptive  evidence  that  the  cor- 
poration was  legally  organized,  and 
is  sufficient  for  the  maintenance  of  a 
petition  in  the  corporate  name." 
Brain  tree  Water  Supply  Co.  v.  Brain- 
tree,  146  Mass.  482,  488.  See  also 
Narragansett  Bank  v.  Atlantic  Silk  Co., 
8  Met.  (Mass.)  282;  Middlesex  Hus- 
bandmen v.  Davis,  8  Met.  (Mass.)  133; 
Worcester  Medical  Institution  o. 
Harding,  11  Cush.  (Mass.)  286;  Ap- 
pleton  Ins.  Co.  o.  Jesser,  5  Allen 
(Mass.),  446;  Topping  o.  Bickford,  4 
Allen  (Mass.),  120;  Hawes  v.  Anglo- 
Saxon  Petroleum  Co.,  101  Mass.  385; 
Wood  V.  Wyley  Const.  Co.,  56  Conn. 
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87;  •.  c  13  Atl.  Bep.  187;  5  New  Eng. 
Rep.  921. 

>  Williams  v.  Bank  of  Michigan,  7 
Wend.  (N.  Y.)  639. 

<  In  the  absence  of  a  local  statute 
in  relation  to  proving  the  incorpora- 
tion of  a  foreign  corporation,  the 
certificate  of  incorporation,  duly  ac- 
knowledged before  a  notary  public, 
and  authenticated  by  the  certificate  of 
the  Secretary  of  State,  and  by  a  certifi- 
cate of  a  commissioner  of  the  State  of 
the  forum,  is  a  sufficient  authentica- 
tion. Hammer  o.  Garfle  d  Mining  Co., 
130  U.  S.  291;  32  Lawyer's  ed.  964;  9 
Sup.  Ct.  Bep.  548. 

^  Bank  of  Toledo  o.  International 
Bank,  21  N.  Y.  542;  LeonardsviUe 
Bank  «.  Wlllard,  25  N.  Y.  674.  When- 
ever  it  is  shown  that  the  organization 


CERTIFICATE :  ABTiCLES.     [1  Thomp.  Corp.  §  220. 

doabt,  competent  for  the  legislature  to  declare  what  shall  be 
evidence f  prima  facie f  of  the  formation  of  a  corporation;^  and 
maoy  of  the  statutes  provide  that  a  duly  certified  copy  of  the 
articles  of  association  shall  be  prima  facie  evidence  of  the  in- 
corporation of  the  company.  Of  course,  the  terms  of  the 
statute  are  not  uniform.  Some  of  them  call  for  a  duly  certified 
copy  of  the  articles,  and  also  of  the  affidavit  required  by  the 
governing  statute  to  be  annexed  thereto.  The  efifect  of  such  a 
provision  is  to  cast  the  burden  upon  the  party  attacking  the 
validity  of  the  corporate  organization,  to  prove  the  non-perform- 
ance of  any  condition  precedent  prescribed  by  the  governing 
statute,  ^  —  as,  for  instance,  the  payment  into  the  treasury  of 
the  corporation  of  the  percentage  of  capital  stock  required  by 
the  statute,  if  such  is  to  be  deemed  a  condition  precedent.  If 
the  acts  and  proceedings  of  a  company  or  asdociation  consist 
only  of  such  acts  and  proceedings  as  might  be  performed  by  iti" 
dividtuda  without  an  incorporating  act,  or  corporate  grant  or 
franchise,  a  corporation  cannot  be  inferred  from  such  acts.' 
It  has  been  held  that  the  acts  and  admissions  of  a  party  to  a  suit, 
such  as  that  he  served  as  the  president  of  a  corporation,  or  gave 
a  note  to  it  in  its  corporate  name,,  constitute,  as  against  him. 


of  a  corporation  has  taken  place  in 
the  manner  directed  by  its  charter, 
there  is  a  legaUy  constituted  company 
authorized  by  the  charter  to  proceed 
to  cany  oat  the  purposes  of  its  crea- 
tion. And  where  a  majority  of  the 
persons  to  be  affected  by  the  purposes 
of  a  corporation  are  required  to  as- 
sent to  its  organization,  it  seems  that 
sach  consent  may  be  shown  by  indi- 
rect acts  of  acquiescence,  and  that  it  is 
not  necessary  that  it  should  appear 
that  a  majority  of  such  persons 
actoally  voted  at  an  election  of  direct- 
ors, or  that  the  directors  were  elected 
bj  a  majority  of  persons  actuaUy 
Totlng.  Columbia  Bottom  Levee  Co. 
«.  Meier,  89  Mo.  58. 

1  Hohnes  v.  Cmiland^  41  Barb.  (N. 
10  569,  per  Leonard,  J. 

^Eastern  Flank  Boad  Co.  v, 
Yughn,  14  N.  T.  546.  '  It  was  held  by 


Flandrau,  J.,  in  an.early  case  in  Min- 
nesota, that,  under  a  statute  of  that 
State  providing  that  *' every  written 
instrument  purporting  to  have  been 
signed  or  executed  by  any  person, 
shall  be  proof  that  it  was  signed  and 
executed,  until  the  person  by  whom  it 
purports  to  have  been  signed  or  exe- 
cuted shall  deny  the  signature  or  exe- 
cution of  the  same  by  his  oath  or  affi- 
davit "  (Comp.  Stats.  Minn.,  p.  685, 
§  80),  —  the  articles  of  association  of 
an  assumed  corporation  were,  of 
themselves,  proof  that  they  were 
signed  or  executed,  until  the  persons 
by  whom  they  purported  to  be  signed 
and  executed  denied  the  signatures  of 
execution  under  oath.  Pennsylvania 
Ins.  Co.  V,  Murphy,  5  Minn.  87. 

*  Abbott  V,  Omaha  Smelting  &c. 
Co.,  4  Neb.  414,  420;  citing  Greene  o. 
Dennis,  6  Conn.  802. 
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prima  fade  evidence  of  user  of  the  corporate  franchises,  onder 
the  rule  of  the  preceding  section.^ 

§  221.  Defective  Certificate  not  Prima  Facie  Bvidence  of 
Incorporation.  —  A  certificate  which  fails  to  comply  with  the 
essentials  required  by  the  statute  will  not  be  effective  to  bring 
the  corporation  into  existence,  and  will  not  be  proof  of  its  cor- 
porate existence.^    Thus,  where  the  governing  statute  prescribes 
that  the  certificate  shall  be  signed  by  the  stockholders 9  if  it  is 
signed  by  the  directors  only ,  it  is  not  sufficient,  and  the  proceedings 
thereunder,  though  in  good  faith,  are  void ;  and  there  is  no  cor- 
poration, and  a  mortgage  given  to  the  assumed  corporation  by 
one  of  its  officers  to  secure  a  stock  subscription,  cannot  be  en- 
forced.'   So,    where  the  governing  statute  required  that  the 
articles  of  incorporation  should,  among  other   matters,    **  set 
forth     •     .     •     that  a  majority  of  the  members  of  such  asso- 
ciation    .      •      .     voted    at    such    election,"   etc.,*  and   the 
articles  failed  to  state  this  fact,  it  was  held  that  they  were  not 
sufficient  to  constitute  the  association  a  corporation.^     If,  how- 
ever, the  object  of  the  incorporation  is  expressed  in  the  articles, 
and  is  an  object  contemplated  by  the  governing  statute,  and  the 
articles  are  substanticUly  in  the  form  prescribed  by  the  statute, 
and  their  provisions  indicate  an  intention  to  form  a  corporation 
rather  than  a  voluntary  association, — the  associates,  it  has  been 
held,  may  be  deemed  a  corporation,  notwithstanding  the  fact 
that  the  articles  do  not  conform  to  the  statute  in  some  particu- 
lars,—  e.g.f  in  stating  the  residence  of  the  subscribers,  and  in 
referring  to  the  statute.* 


'  1  WiUiams  v.  Bank  of  Michigan,  7 
Wend.  (N.  Y.)  689. 

>  McCallion  v.  Hlbemla  &c.  So- 
ciety, 70  Cal.  168;  8.  c.  12  Pac  Rep. 
114;  Fifth  Baptist  Charcht7.  Baltimore 
&c.  B.  Co.,  4  Mackey  (D.  C),  48; 
People  o.  Selfridge,  52  Cal.  881 ;  Har- 
ris o.  McGregor,  29  Cal.  124. 

*  VaUL  V.  Crandall,  1  Sandf.  Ch. 
(N.  Y.)  179. 

*  Cal.  Civ.  Code,  §  694. 

*  People  V,  Selfridge,  62  Cal.  881. 
Under  the  Bevised  Statutes  of  the  Dis- 
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trict  of  Columbia,  §  685,  a  recorded 
certificate  of  incorporation  of  a  reli- 
gious society  is  not  evidence  of  a  cor- 
porate organization,  unless  it  state  the 
date  of  the  election  or  appointment  of 
the  trustees,  the  length  of  time  for 
which  the  trustees  were  elected  or  ap- 
pointed, and  also  unless  it  is  verified 
by  an  c^ffldavU  of  one  of  the  persons 
making  the  certificate.  Fifth  Baptist 
Church  V,  Baltimore  &c.  B.  Co.,  4 
Mackey  (D.C),  43. 

*  Bogers    v,    Danby   UnlTersaliflt 


gebtificate:  auticles.     [1  Thomp.  Corp.  §  223. 

f  222.  I>irtliictio]i  between  User  under  Special  Charter  and 
Compliance  with  Conditions  under  General  Liaw.  —  '^  There 
is,"  said  Sheldon,  J.,  ^^a  manifest  difference  where  a  corporation  is 
created  by  si>ecial  charter  and  there  have  been  acts  of  ttser,  and  where 
indiridnals  seek  to  form  themselves  into  a  corporation  under  the  provis- 
ions of  a  general  law.  In  the  latter  case,  it  is  only  in  pursuance  of  the 
provisions  of  the  statute  for  such  purpose,  that  the  corporate  existence 
can  be  acquired.  And  there  would  seem  to  be  a  distinction  between 
the  case  where,  in  a  suit  between  a  corporation  and  a  stockholder  or 
other  individual,  the  plea  of  ntU  tiel  corporation  is  set  up  to  defeat  a 
fiabihty  which  the  one  may  have  contracted  with  the  other,  and  the 
case  of  a  suit  against  individuals  who  claim  exemptions  from  individual 
liability  on  the  ground  of  their  having  become  a  corporation  formed 
under  the  provisions  of  a  general  statute.  In  the  latter  case,  a  stricter 
measQieof  compliance  with  statutory  requirements  will  be  required  than 
in  the  former. "  ^ 

§  223.  Origrina|s  Evidence  where  Statute  prescrihes  Copy. — 

By  a  statute  of  North  Carolina  when  certain  things  are  done  and  the 
articles  of  incorporation  prescribed  are  recorded,  ''  the  clerk,  under 
the  seal  of  the  Superior  Court,  shall  issue  letters,  declaring  said 
persons  and  their  successors  to  be,  and  henceforth  they  shall  be, 
a  corporation,  for  the  purpose  and  according  to  the  terms  prescribed  in 
said  articles,"  etc.'  Another  section  of  the  same  statute  provides  that 
*^  an  such  letters  issued  under  the  authority  of  this  chapter,  and  copies 
tiiereof ,  certified  by  the  clerk  of  the  Superior  Court  of  the  county  where 
the  same  are  recorded,  shall,  in  all  cases,  be  admissible  in  evidence,  and 
the  letters  aforesaid  shall,  in  all  judicial  proceedings,  be  deemed  prima 
facie  evidence  of  the  complete  organization  and  incorporation  of  the 
company  purporting  thereby  to  have  been  established."  *  It  is  per- 
ceived that  this  statute  makes  two  things  evidence:  1.  Copies  of  the 
record.  2.  The  letters  of  incorporation,  which  in  substance  and  effect 
VB  copies  of  the  recorded  articles  of  incorporation.  It  has  been  held  that 
the  original  record  —  that  is  the  record  book  itself,  —  is  e^idence,  since 
^^  the  record  or  entry  itself  is  as  certain  and  effective  as  a  copy  of  it."  ^ 

Sodetr,  19  Vt.  187.    Where  the  gov-  ment    was    regarded    as     directory 

eming  statute  of  a  railroad  corpora-  merely.    Eakrlght  v,  Logansport  &c. 

tioo  required  that  the  directors  shoald  R.  Co.,  13  Ind.  404. 

^  named  in  the  articles  of  a^socia-  ^  Bigelowv.  Gregory,  73  111.194, 201. 

tion,  it  was  deemed  a  sufficient  com-  '  Code  of  North  Car.,  §  679. 

P'i&nce  with  the  reqairement  that  the  >  Ibid.f  §  682. 

Nicies  were  adopted  at  the  time  of  ^  Carolina  Iron  Co.  v,  Abemathy, 

electiiig  the  directors.    The  require-  94    N.    C.    545.    In   an   earlier   case 


IThomp.  Corp.  §  226]     steps  to  pebfect  organizatiom. 

§  224.  liiteral  Compliance  with  Statate  not  Necessarx  z 
Substantial  Compliance  Safflcient.  —  A  literal  compliance  with 
the  recitals  prescribed  by  the  statute  to  be  contained  in  the  certi- 
ficate of  incorporation  is  not  necessary.  A  substantial  compli- 
ance is  sufficient.^ 

§  225.  Substantial  Compliance  Necessary. — On  the  other 

handy  there  is  much  authority  for  the  conclusion  that  the  exist- 
ence of  a  corporation 9  formed  under  a  general  statute  which  re- 
quires certain  acts  to  be  done  before  the  corporation  can  be 
considered  in  esse^  or  before  its  transactions  can  be  regarded  as 
valid,  —  must  be  proved  by  showing  at  least  a  substantial  com- 
pliance with  the  requirements  of  the  statute.^ 

§  226.  Distinction  between  Conditions  Precedent  and  Con- 
ditions Directory. —  A  distinction  exists  between  precedent  or 


the  court,  against  the  objection  that 
letters  of  administration  should  be 
produced,  allowed  the  minute  record 
of  the  county  court,  showing  the  ap- 
pointment of  the  administrator,  to  be 
read  for  the  purpose  of  proving  his 
appointment,  qualification,  and  au- 
thority; and  this  was  held  proper. 
Hoskins  v.  Miller,  2  Dev.  L.  (N.  C.) 
860.  Other  cases  are  to  the  effect 
that,  while  authenticated  copies  of 
records  are  evidence  because  made  so 
by  statute,  yet  the  originals  themselves 
are  competent  and  even  better  evi- 
dence, when  pertinent.  Statev.Yoight, 
90  N.  C.  741 .  The  originals  are  evi- 
dence under  the  principles  of  the 
common  law.  St.  Louis  Gaslight  Co. 
V.  St.  Louis,  12  Mo.  App.  578;  8  c, 
aff^d,  86  Mo.  495.  See  also  State  v. 
Hunter,  94  N.  C.  829. 

*  Ex  parte  Spring  Valley  Water 
Co.,  17  Cal.  186;  Spring  Valley  Water 
Co.  V.  San  Frincisco,  22  Cal.  440; 
People  V,  StoclEton  &c.  R.  Co.,  45  Cal. 
306,  813;  Thompson  v.  People,  23 
Wend.  (N.  Y.),  537;  Hughes  v.  Antie- 
tam  Man.  Co.,  84  Md.  816,  824.    This 
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rule  was  enacted  in  Louisiana  by  a 
statute  passed  as  early  as  1852 :  *'  Nor 
shall  any  mere  informality  in  organiza- 
tion have  the  effect  of  rendering  a 
charter  null,  or  of  exposing  a  stock- 
holder to  any  liability  beyond  the 
amount  of  his  stock,  provided  the  pro- 
visions of  this  act  have  been  substan- 
tially complied  with."  Louisiana  A«t 
of  1852,  p.  131 ,  §  8.  In  Colorado  it  has 
been  said:  '*  We  have  no  doubt  but 
that  in  this  State  a  substantial  compli- 
ance with  the  provisions  of  the  general 
law  is  an  essential  prerequisite  to  the 
creation  of  a  private  corporation;  and 
that  a  failure  to  comply  therewith,  in 
any  material  particular,  is  ground  for 
the  impeachment  of  corporate  exist- 
ence, in  an  appropriate  proceeding 
prescribed  by  the  proper  authority.'* 
People  V,  Cheeseman,  7  Colo.  876,  879, 
opinion  by  Helm,  J. 

*  Mokelumne  Hill  &c.  Co.  v.  Wood- 
bury, 14  Cal.  424 ;  Blgelow  v.  Gregory, 
78  111.  197;  Union  Insurance  Co.  v. 
Cram,  48  N.  H.  641;  Harris  o.  Mc- 
Gregor, 29  Cal.  124. 


CONDITIONS  PBBCEDSNT.     [1  Tbomp.  Corp.  §  227. 

neoesMry  conditions  named  in  the  statate,  and  conditions  which 
are  merely  directory.  If  the  former  are  not  strictly  complied 
with,  there  is  no  corporation,  and  this  may  be  shown  in  a  collat* 
eral  proceeding.^  But  if  the  latter  are  not  complied  with,  the 
qaestion  is  merely  one  between  the  state  and  the  corporation ;  it 
can  not  be  raised  in  a  collateral  proceeding.  In  a  case  often 
quoted  to  this  point  it  was  said  by  the  court,  speaking  through 
Cope,  J:  <*  There  is  a  broad  and  obvious  distinction  between 
such  acts  as  are  declared  to  be  necessary  steps  in  the  process  of 
incorporation,  and  such  as  are  required  of  the  individuals  seek- 
ing to  become  incorporated,  but  which  are  not  made  prerequi- 
sites to  the  assumption  of  corporate  powers.  In  respect  to  the 
former,  any  material  omission  will  be  fatal  to  the  existence  of  the 
corporation,  and  may  be  taken  advantage  of,  collaterally,  in  any 
form  in  which  the  fact  of  incorporation  can  properly  be  called 
in  qaestion.  In  respect  to  the  latter,  the  corporation  is  respon- 
sible only  to  the  government,  and  in  a  direct  proceeding  to  forfeit 
its  charter.'*' 

§  227.  lUnstratioiui. — A  statute  of  Michigan^  permits  the  organ- 
ization of  private  corporations  for  supplying  water  to  cities,  towns  and 
villages  and  the  inhabitants  thereof,  wherever  the  municipal  authority 
shall  resolve  that  it  is  expedient  to  have  water-works,  but  inexpedient 
for  the  town  to  build  them.  No  such  corporation  can  be  organized  until 
these  conditions  have  been  strictly  fulfilled ;  and  the  municipality  can 
not  waive  them.  Nor  can  a  subsequent  recognition  cure  the  de- 
fect.* -  -  -  -  The  following  acts,  under  the  terms  of  various  gov- 
erning statutes,  have  been  held  conditions  precedent^  without  the  doing 
of  which  there  is  no  incorporation :  —  filing  articles  of  incorporation 
with  the  county  clerk ;  ^  recording  them  in  the  proper  county ;  ^ 
obtaining  the  authorization  or  certificate  of  the  district  attorney  or 

^  Attorney-Oeneral  V.  Hanchett,  42  95  Mo.  106,  HI;  Kaiser  v,  Lawrence 

Mich.    436;    Heinig    v.    Adams    &c.  Savings  Bank,  56  Iowa,  108,  109. 

Manl.  Co.,    81  Ky.    800;    Abbott  v.  «  Mich.  Comp.  Laws,  J  3356, 

Omaha  Smelting  Co.,  4  Neb.  416.  *  Attorney-General  v.  Hanchett,  42 

*  Mokelamne  HiU  &c.  Co.  v.  Wood-  Mich.  436. 

Iniry,  u  Cal.  424,  426.    The  doctrine  s  Abbott   v.    Omaha   Smelting  &c. 

of  this  case  and  of  the  text  is  sup-  Co.,  4  Neb.  416. 

ported  by  the  following  cases:  Abbott  €  childs  v.  Hurd,  82  W.  Va.  66;  9 

9,  Omaha  Smelting  &c  Co.,  4  Neb.  South  East.  Bep.  362. 
il6;  Gnnby  Mining  Co.  v.  Bichards, 
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judge,  and  having  the  act  of   incorporation  duly  recorded ;  ^    puh^ 
liahing  the  articles  of  association,  and  filing  a  certificate  of  the  par- 
poses  of  the  organization.^    ....    But  if  a  charter  is  conferred 
upon  a  body  of  persons  named,  in  words  which  purport  that  the 
grant  is  to  take  effect  immediately^  and  there  is  also  a  proviso  that 
the  corporation  shall  commence  business  within  a  given  time,  this 
proviso  is  not  a  condition  precedent,  and  does  not  prevent  the  corpora- 
tion from  coming  into  existence  prior  to  the  time  when  it  commences 
operations,  though  it  has  been  thought  that  it  would  limit  the  duration 
of  the  corporation,  if  it  should  not  commence  operations  within  the  time 
designated.'    But  it  is  submitted  that  even  this  would  not  happen  un- 
less the  State  should  move  for  a  Judgment  of  ouster.    ...    -    So,  when 
Section  2  of  the  Ohio  act  to  provide  for  the  creation  and  regula- 
tion  of   incorporated  companies  ^  has  been  complied  with,  the   cor- 
porators and  their  associates  become  a  body  corporate,  and  its  exist- 
ence does  not  depend  upon  the  election  of,  or  the  right  to  elect,  direct^ 
ors,^    ....   The  same  has  been  held  of  the  failure  to  serve  a  notice 
of  the  first  meeting  upon  each  corporator,  in  accordance  with  the  law  of 
the  State,  when  it  appears  that  the  powers  conferred  by  the  charter  have 
been  assumed  by  the  persons  by  whom  it  was  intended  they  should  be 
enjoyed ;  ®  and  so  of  the  failure  to  take  a  bond  of  the  treasurer  of  a  man- 
ufacturing corporation.'' 

§  228.  Defects  In  the  Articles  or  Certificate  which  do  not 
Vitiate.  — The  following  irregularities  in  articles  of  association  or  cer- 
tificate of  incorporation  have  been  held  not  sufiicient  to  prevent  the 
incorporation :  the  failure  of  the  notary  to  certify  that  those  signing  the 
articles  of  incorporation  were  personally  known  to  him ;  ^  the  failure  of 
the  affidavit  annexed  to  the  articles  of  association  to  state  that  the  pay- 
ment of  the  ten  per  cent,  of  the  capital  stock,  required  by  the  statute, 
had  been  made  ^'  to  the  directors,"  and  ^^  in  good  faith,"  as  both  will 
be  implied ;  ^  omitting  to  state  the  residence  of   the  corporators ;  ^ 


^  Spencer  v.  Cooks,  16  La.  Ann. 
153. 

>  Blgelow  V.  Gregory,  78  111.  197. 
But  see  poBty  §  244. 

*  Cheraw  &c.  B.  Co.  v  White,  14  S. 
C.  51 ;  Cheraw  &c.  B.  Co.  o.  Garland,  14 
8*  C*  63. 

4  Swan  &  C,  Oh.  St.  271. 

>  Ashtabala  &c.  B.  Co.  «.  Smith, 
15  Oh.  St.  328. 

•  McCllnch  V.  Starts,  72  Me.  288; 
Braintree  Water  Supply  Co.  ©.  Brain- 
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tree,  146  Mass.  482,  486;  Newcomb  9. 
Beed,  12  Allen  (Mass.),  862;  Wal- 
worth V.  Brackett,  98  Mass.  98. 

'  Boston  &c.  Co.  V.  Moring,  15  Gray 
Mass.),  211. 

•  People  V.  Cheeseman,  7  Col.  376. 

*  BoiEalo  &c.  B.  Co.  o.  Hatch,  20  N. 
Y.  157. 

^  State  V.  Fonlkes,  94  Ind.  493 ; 
Sogers  V,  DanbyUnlyersalist  Society » 
19  Vt.  187. 


CONDITIONS  PRECEDENT.     [1  Tbomp.  Corp.  §  228. 

omittiiig  to  refer  to  the  statiUe  under  which  the  corporation  is  organ- 
bed  ;  ^  failing  to  name  the  directors  in  the  articles  of  association,  where 
tiiey  are  drawn  up  (under  a  special  charter)  with  the  view  of  being 
adopted  at  the  first  meeting  at  which  the  directors  are  to  be  elected ;  ^ 
antedating  the  articles  of  incorporation  by  the  Secretary  of  State  at  the 
time  of  their  filing ; '  signing  by  the  initial  letter  of  the  Christian  name, 
instead  of  using  the  full  prsenomen ;  ^  the  use  of  a  double  comma  (  ,  ,  ) 
following  the  name  of  a  subscriber,  under  the  name  of  a  certain  speci- 
fied locality,  for  the  purpose  of  designating  the  subscriber's  residence;  ^ 
failing  to  state  that  the  subscribers  constitute  an  existing  society  with 
rtdes  and  regukUionSj  or  that  the  trustees  named  were  chosen  in  accord- 
ance with  such  rules  and  regulations ;  ^  failing  to  set  forth,  in  so  many 
words,  that  more  than  one  thousand  dollars  per  mile  have  been  sub- 
scribed, as  required  by  a  statute  providing  for  the  incorporation  of 
railway  companies,  where  the  articles  stated  that  $84,100  had  been  in 
good  faith  subscribed  and  ten  per  cent,  thereof  paid  in,  and  it  other- 
wise appeared  that  the  length  of  the  proposed  road  was  about  seventy- 
fire  miles.''    ....    Where  the   governing    statute  requires  the 
certificate  of  incorporation  to  state  ''  the  amount  of  the  capital  stock," 
this  is  sufficiently  complied  with,  for  the  purposes  of  a  collateral  pro- 
ceeding, by  a  certificate  which  states  that  ^'  said  capital  stock  shall 
consist  of  500  shares  at  $100  per  share."  ^    .    .    .    -     Where  the 
goyeming  statute  provided  that  the  certificate  of  incorporation  should 
state  ^^  the  term  of  its  existence,  not  to  exceed  forty  years,"  and  the 
oertificate  stated  such  term  to  be  '^  at  least  forty  years,"  this  was  held 
sufficiently  definite,  in  an  action  against  a  stockholder  on  an  assess- 
ment.'   ....    It  is  not  necessary,  under  the  general  corporation 
act  of  Maryland  in  force  in  the  year  1870,  that  the  particular  trade 
which  a  manufacturing  company  intends  to  carry  on  shall  be  stated  in 
the  name  of  the  company,  as  recited  in  the  certificate  of  incorpora- 


'  Sogers  V.  Danby  UniversaUst  So- 
ciety, lupro. 

'Eakrlght  v,  Logansport  &c.  B. 
Co.,  18  Ind.  404. 

'  State  V.  Foolkes,  94  Ind.  498. 

*  State  V.  Beck,  81  Ind.  600. 

'  Steinmetz  o.  Versailles  &c.  Tnm- 
PfteCo.,  67Ind.  467. 

'  Boman  Cath.  Orphan  Asylum  v. 
^^mms,  49  Cal.  466.  ^ 

^  Bnifalo  &c.  B.  Co.  v.  Hatch,  20 
^*  7>  157.  Articles  of  association 
PiOTidiiig  that  the  stibdcribers  should 
c^^nstract  a  turnpike   road,  describ- 


ing the  location  of  the  road,  spec- 
ifying the  name  of  the  company, 
fixing  the  amount  of  its  capital  stock 
and  the  number  of  shares,  and  con- 
taining a  promise  on  the  part  of  each 
subscriber  to  pay  twenty -^ve  dollars 
for  each  share  subscribed  for, — 
have  been  held  a  sufficient  compliance 
with  the  statute  of  Indiana  for  the 
formation  of  such  a  company.  Wert 
9,  CrawfordsYille  &c.  Co.,  19  Ind.  242. 

*  Hughes  V.  Antletam  Man.  Co.,  84 
Md.  316. 

*  Ibid.,  p.  824. 
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tion.^    ....    Where  the  statute  required  that  there  should  be  an- 
nexed to  the  articles  of  incorporation  an  affidavit  ''  setting  forth  in 
substance  that  said   amount  of  stock  has  been  subscribed,  and  that 
ten  per  cent,  in  cash  thereon  has  been  actually  and  in  good  faith  paid 
in  as  aforesaid,"  and  the  affidavit  stated  that  ten  per  cent,  ''in  cash 
had  been  actually  paid  in,"  but  omitted  the  words  ''  in  good  faith," 
and  it  appeared  that  the  body  of  the  certificate  recited  that  ten  per 
cent,  of  the  amount  subscribed  had  been  actually,  ''in  good  faith, 
paid  thereon  in  cash,"  and  the  certificate  and  affidavit  were  in  all  other 
respects  regular,  it  was  held  that  it  was  not  invalid,  so  that  the  State 
could  sustain  an  information  against  the  corporation  to  vacate  its  fran- 
chise, by  reason  of  the  omission  from  the  affidavit  of  the  words  "  in  good 
faith.  "2 

§  229.  Claiming  More  than  the  Liaw  Allows.  —  The  mere  fact 
that  the  adventurers,  in  drawing  their  articles  of  association, 
claim  greater  powers  or  privileges  than  the  governing  statute  al- 
lows, will  not  necessarily  prevent  them  from  becoming  incorpo- 
rate, since  the  law  will  reject  the  excessive  claim  as  surplusage.^ 
In  such  a  case  all  the  acts  done  in  pursuance  of  the  illegal  matter 
will  be  invalid,  but  the  title  of  the  corporation,  as  to  all  matters 
authorized  by  the  statute,  cannot  be  impeached  collaterally  by 
reason  of  the  illegal  matter.*    Thus,  where  the  governing  statute 
provided  among  other  things  that  the  term  of  existence  of  cor- 
porations formed  under  it  shall  not  exceed  twenty  years,^  and 
the  articles  of  association  provided  for  a  term  of  existence  for 
the  corporation  of  fifty  years,  it  was  held,  in  a  proceeding  by  qito 
warranto^  that  this  was  no  ground  of  ouster  before  the  expiration 
of  the  twenty  years.     It  did  not  prevent  the  corporation  from 
coming  into  existence.     It  could  not,  without  renewal,  live  for 
fifty  years,  but  it  might  exercise  the  rights  and  privileges  of  a 
corporation  for  twenty  years.*     So,  the  articles  of  association  of 
a  plank  road  company,  under  a  general  law  of  New  York,^  were 
not  Yoid  because  they  contained  a  provision  authorizing  the  di- 
rectors of  the  company  to  increase  its  capital  stock  without  the 

^  Hughes  V,  Antietam   Man.  Co.,  ^  Albright  v,  L&fayette  &c.  Asso., 

84  Md.  316.  102  Pa.  St.  411. 

*  People  V.  Stockton  &c.  B.  Ck>.,  45  *  Colo.  Gen.  Stat.,  §  238.         « 

Cal.  306,  312.  •  People    v.    Cheeseman,    7    Colo. 

'  Albright  v.  Lafayette  &c.  Asso.,  376. 
102  Pa.  St.  411.  T  N.  Y.  Laws  of  1847,  ch.  210,  §  40. 
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consent  of  a  majority  in  amount  of  the  stockholders,  as  required 
bjthe  statute.  It  was  said  that  all  the  acts  of  the  directors  pur- 
suant to  such  a  provision  would  be  void ;  but  yet  it  was  held 
that,  the  articles  being  in  other  respects  in  accordance  with  law, 
the  existence  of  such  a  clause  did  not  prevent  the  association 
from  becoming  incorporate.^ 

§  230.  ProvlBioii  as  to  Expulsion  of  Members.  —  From  the 
very  nature  of  the  case,  no  corporation  can  prevent  a  purchaser 
of  stock  from  becoming  a  member,  when  he  purchases  the  shares 
io  the  manner  prescribed  by  the  governing  statute.^  Nor  can 
any  action  of  such  a  corporation  prevent  its  shareholders  from 
disposing  of  their  shares  in  the  manner  prescribed  by  law,  and 
thereupon  ceasing  to  be  members  of  the  corporation.'  With  this 
conception  of  the  nature  of  joint-stock  companies  in  view,  it  is 
an  easy  transition  to  the  conclusion  that  a  clause  in  a  general 
statute  relating  to  the  formation  of  corporations,  providing  that 
the  articles  of  association  shall  state  '^  the  methods  and  condi- 
tions upon  which  members  shall  be  accepted,  discharged,  or  ex- 
pelled, "  *  — does  not  apply  to  a  stock  corporation,  and  that  the 
omission  of  such  statement  from  the  articles  does  not  affect  the 
validity  of  its  incorporation;  especially  where  the  same  section 
further  provides  that,  **  in  stock  corporations,  persons  holding 
stock  according  to  the  regulations  of  the  corporation,  and  they 
only,  shall  be  members.*'  * 

$231.  Specifying  the   Objects  of  the  Association.  —  The 

articles  of  incorporation  must  specify  the  objects  of  the  associa- 
tion in  substantial  compliance  with  the  governing  statute.^ 
Where  the  law  requires  the  articles  of  association  to  state  dis- 
tinctly and  definitely  the  purpose  for  which  it  is  formed,  if  they 


^  Eastern  Plank  Road  Co.  v, 
Vaoghn,  14  N.  T.  546. 

'Re  Elans,  67  Wis.  401;  Edger- 
ton  Tobacco  Man.  Co.  v.  Croft,  69 
Wis.  256,  2o9;po$t,  §  2300. 

*  BeY.  Stat.  Wis.  1878,  §  1772. 

'  Edgerton  Mannt  Co.  t;.  Croft,  69 
^.  266;  «.  e.  84  N.  W.  Bep.  148;  2 
BaU.  a  Corp.  L.  J.  462. 


^  In  some  cases  it  is  said  tliat  this 
mnst  be  done  in  strict  compliance  with 
the  goverDlng  statute.  West  v.  Bnll- 
skin  Prairie  Ditching  Co.,  S2  Ind.  188; 
O'Beiley  v.  Kankakee  Valley  Draining 
Co.,  82  Ind.  169.  But,  as  elsewhere 
seen,  this  is  not  the  general  view. 
AnUf  S  224,  et  9eq. 
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do  not  so  state,  or  if  they  do  not  state  a  parpose  for  which  the 
statute  authorizes  a  corporation  to  be  formed,  it  will  not  be 
legally  incorporated,  and  its  articles  will  afford  no  warrant  for 
the  exercise  of  corporate  action.^  The  purpose  and  intent  of 
the  incorporation  must  be  ascertained  solely  from  the  articles, 
and  it  has  been  said  cannot  be  aided,  varied  or  contradicted  by 
evidence  outside  the  instrument  itself.^ 

§  232.  Illustrations.  —  Where  the  statute  provided  that  the  cer- 
tificate of  incorporation  should  set  forth  '^the  objects  for  which  the 
company  shall  he  formed,"  it  was  held  that  a  certificate  which  stated 
that  ^*  the  objects  for  which  the  said  company  is  formed  are  as  follows, 
namely,  the  mining  of  gold,  silver  and  lead  in  the  Territory  of  Utah/' 
was  sufficient.^  -  -  .  .  Under  a  statute  requiring  the  purpose  of 
the  incorporation  to  be  distinctly  and  definitely  stated,  a  statement  that 
the  purpose  was  ^'  to  put  up,  pack,  and  manufacture  for  market,  Detroit 
river  and  lake  ice,  and  to  distribute  and  sell  the  same,  was  held  sufii- 
dent,  in  a  proceeding  by  the  State  to  oust  the  company  of  its  franchises.^ 


§  233.  Stating  the  Place  where  the  Business  of  the  Corpoi 
tion  is  to  be  Carried  on.  —  Where  the  statute  provided  that  if 
the  company  is  formed  *'  for  the  purpose  of  carrying  on  any  part 
of  its  business  in  any  place  out  of  this  State,  the  said  certificate 
shall  so  state ;  and  shall  also  state  the  name  of  the  town  and 
county  in  which  the  principal  part  of  the  business  of  said  com- 
pany within  this  State  is  to  be  transacted,"  —  it  was  held  that  a 
certificate  which  stated  that  **  the  said  company  is  formed  for 
the  purpose  of  carrying  on  some  part  of  its  business  outside  the 
State  of  New  York,  —  namely,  in  Big  Cottonwood  District, 
Utah,  and  the  name  of  the  place  in  which  the  principal  part  of 
the  business  of  said  company  is  to  be  transacted  is  in  the  city 
and  county  of  New  York, "  —  was  a  sufficient  compliance  with  the 
statute.'^    But  a  statute   requiring  a  certificate  of  incorporation 

1  Attorney- General  v.  Lorm&n,  59  >  People  o.  Beach,  19  Hnn  (N.  Y.)» 

Mich.  1 57.  259.    The  coart  said :    <<  If  the  mining; 

*  Ibid.;  post,  §  236.    But  see  Bnf-  was  to  be  carried  on  in  this  State,  the 

falo  &c.  Co.  t7.  Hatch,  20  N.  Y.  157.  name  of  the  town  wonldbea  sufficient 

>  People  V.  Beach,  19  Hnn  (N.  T.),  designation  as  to  the  particular  local - 

259.  ity.    The  statute  manifestly  contem- 

^  Attomey-Qeneral  v.  Lorman,  59  plates  only  certainty  in  this  regard  to 

Mich.  157.  a  common  intent.    The  preoLte,  exact 
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to  state  the  name  of  the  city,  or  town  and  county,  in  which  the 
principal  place  of  business  is  to  be  located,  is  not  complied  with 
by  a  certificate  which  states  that  the  operations  of  the  corpora- 
tion are  to  be  carried  on  in  the  county  of  Calaveras,  State  of 
California,  because  this  does  not  state  the  city  or  the  town.^ 

§  284.  Statlnsr  the  Manner  of  Carryinsr  on  tbe  Business.  — 

A  certificate  of  incorporation,  which  sets  forth  that  **  the  manner 
of  carrying  on  the  business  shall  be  such  as  the  association  may 
from  time  to  time  prescribe,"  is  not  a  compliance  with  a  statute 
which  requires  the  certificate  to  show  **  the  manner  of  carrying 
on  tbe  business  of  said  association."  *<  Such  an  organization  is 
too  loose,  indefinite,  and  uncertain.  An  association  through 
which  large  sums  of  money  are  to  be  collected  and  disbursed, 
for  benevolent  or  any  other  purposes,  should  be  constructed  on 
a  more  substantial  foundation."  ' 

• 

$  236.  ProTision  as  to  Manner  of  Payment  of  Stock.  — A 

provision  in  a  statute  that  the  *^  charter  "  shall  set  forth  *^  the 
time  when  and  the  manner  in  which  the  stock  shall  be  paid  for," 
is  satisfied  by  a  charter  which  requires  that  the  stock  shall  be 
paid  for  in  cash,  and  that  no  certificate  of  stock  shall  issue  until 
this  payment  is  made.^  So,  where,  under  the  same  law,  the 
charter  declared  <^  that  the  stock  shall  be  paid  in  cash  at  such 
times  and  such  amounts  and  with  such  notices  to  the  subscribers 
as  the  managers  and  directors  shall  deem  best  for  all  parties  in 
interest,"  —  this  was  held  a  substantial  compliance  with  the  law.^ 

§  236.  Fatal  Defects  not  Supplied  by  Parol  Evidence. — 

Where  the  certificate  of  incorporation  is  fatally  defective  in  omit- 
ting some  essential  recital  prescribed  by  the  governing  statute. 


point  of  location  was  not  required  or 
expected  to  be  stated.  A  town  em- 
braces considerable  territory,  often  in 
oorown  State, with  a  moderately  dense 
popalation,  from  thirty  to  fifty  square 
miles.  Thus,  it  Is  seen  that  It  was  not 
Mccsaaiy  to  be  very  particular  in  giv- 
ing the  place  where  the  business  was 
to  be  condticted.  So,  such  place, 
when  out  of  the  State,  might  be  given 


by  equally  general  reference. ' '  People 
V,  Beach,  19  Hun  (N.  Y.)>  259,  262. 

1  Harris  v,  McGregor,  29  Cal.  124. 

'  State  V.  Central  Ohio  &c.  Asso., 
29  Ohio  St.  399,  407. 

«  New  Orleans  &c.  R.  Co.  t?.  Franlc, 
89  La.  Ann.  707 ;  8.  c,  SO  Am.  &  Eng. 
R.  Cas.  275;  2  South.  Rep.  810. 

*  Baltimore  &c.  Tel.  Co.  v.  Mor- 
gan's &c.  Co.,  37  La.  Ann.  883. 
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the  defect  cannot,  it  has  been  held,  be  healed  by  parol  evidence.^ 
Thus,  where  the  articles  omitted  to  state  that  a  majority  of  the 
members  of  the  association  were  present  and  voted  at  the  eleo- 
tion  of  directors,  it  was  held  that  proof  could  not  be  admitted, 
in  a  proceeding  by  the  State  to  vacate  the  franchises  of  the  cor- 
poration, that  a  majority  were  in  fact  present  and  did  so  vote.^ 
The  alleged  corporation  can  neither  make  out  its  corporate  char- 
acter, nor  enlarge  the  effect  of  the  certificate,  by  this  species  of 
evidence.^ 

§  237.  Acknowledsrment  of  Articles.  —  Under  the  general 
corporation  act  of  Maryland,  in  force  in  the  year  1870,  it  was 
held  that  the  acknowledgment  of  the  certificate  of  incorporation 
by  all  the  subscribers  was  not  required.  An  acknowledgment 
by  Jive  or  more  was  sufficient.^  It  was  also  held  that  an  ac- 
knowledgment by  the  president  and  directors  for  the  first  year 
was  not  required.*^  Some  of  the  statutory  schemes  of  organiza- 
tion contemplate  that  an  election  of  officers  shall  precede  the 
filing  of  the  instrument  of  incorporation,  and  that  the  instrument 
shall  be  authenticated  by  the  signatures  of  the  officers  thus 
elected. • 

§  238.  Amendment  of  the  Articles  or  Certificate.  —  Upon 
principles  stated  in  a  former  chapter  with  reference  to  special 
charters,^  if  the  certificate  of  incorporation  is  materially  altered 
after  one  has  signed  it  as  subscriber  for  a  given  number  of 
shares,  without  the  consent  of  such  subscriber,  it  will  release 
him  from  his  contract  of  subscription  at  his  election,  because  it 
makes  for  him  a  different  cootract  from  the  one  to  which  he  as- 
sented.^   The  charter  of  a  corporation  organized  under  a  gen- 


1  People  V.  Selfridge,  62  Cal.  881; 
Hallett  V.  narrower,  83  Barb.  (N.  Y.) 
587;  Attorney-General  v.  Lorman,  59 
Mich.  167. 

'  People  V,  Selfridge,  supra. 

«  Hallett  V.  narrower,  supra. 

*  Hughes  v.  Antietam  Man.  Co.,  84 
Md.  316. 

»  Ibid. 

*  Officers  chosen  at  the  first  meet- 
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Ing  of  a  joint-stock  company,  estab" 
Ushed  by  voluntary  association  under 
Mass.  Stat.  1851,  ch.  138,  may  sign 
the  certificate  required  by  section  4  > 
the  requirement  of  Rey.  Stat.  Mass. 
ch.  88,  §§  8,  4,  Is  not  applicable  there- 
to. Boston  &c.  Co.  V.  Morlng,  15 
Gray  (Mass.),  211. 

*  Ante,  §  71,  e(  seq. 

"  Bnrrows  v.  Smith,  10  N.  T.  550. 


AMENDMENT  OF  ABTICLB8.     [1  Thomp.  Corp.  §  238. 

enl  law  is  embodied  in  its  artioles  of  association  and    in  the 
general  law ;  ^  and  the  articles  of  association^  cannot,  it  has  beeu 
said,  be  changed  without  the  unanimotts  consent  of  the  share- 
holdersy  —  at  least  of  such  shareholders  as  have  vested  rights  ^ 
in  the  corporation.     The  question  has  arisen  in  respect  of  build- 
ing aasociationsj  and  it  has  been  held  that  where  the  articles  of 
sach  an  association  do  not  authorize  the  corporation  to  wind  up 
and  close  its  existence  short  of  eight  years,  unless  all  the  stock  is 
redeemed  at  its  value,  such  an  association  cannot  dissolve  itself, 
by  a  resolution  passed  at  a  corporate  meeting,  without  the  con- 
sent of  aU  the  shareholders.^    If  the  statute  points  out  the  steps 
to  be  taken  in  order  to  amend  the  articles,  its  provisions  must  of 
course  be  followed.     But  if  the  statute  is  silent,  it  is  a  sound 
conclusion  that,  in  order  for   such  an  amendment  to   be  good, 
the  amended  articles  must  be  drawn  up,  signed,  acknowledged 
and  filed  as  required  by  the  statute  in  the  case  of  original  ar- 
ticles.^   If  the  governing  statute  does  not  provide  for  an  amend- 
ment of  the  certificate  of  incorporation,  articles  of  association, 
or  other  instrument  of  incorporation,  any  attempted  amendment 
most  have  the  substantial  effect  of  a  reincorporation ;  so  that 
the  existence  of  the  corporation  will  date  from  the  amendment, 
and  will  not  date  by  relation  from  the  filing  of  the  original  and 
abortive  instrument.*^    The  reasoning  is  that,  if  the  defects  are 
radical,  the  original  instrument  is  wholly  inoperative  and  void, 
and  affords  no  basis  for  an  amendment  without  the  aid  of  an  en- 
abling statute.     This  reasoning  would  not,  it  is  assumed,  prevent 
the  amendment  of  the  articles  from  taking  effect  by  relation,  in 
respect  of  omissions  not  of  an  essential    or  radical  character. 
Where  the  governing  statute  ^  provides  that  the  original  articles 
shall  be  recorded  in  a  certain  way,  and  another  section  of  the 
same  statute  ^  authorizes  the  amendment  of  the  original  articles 
for  any  purpose  which  might  have  been  provided  therein,  and 
requires  that  a  certificate  of  such  amendment,  executed  as  speci- 

^  Asle,  §  216.  Ins.  Co.,  75  Iowa,  694;   38  N.  W.  Rep. 

'  Bergman  v.  St.  Paul  &c  Asso.,  29  118;  18  Ins.  L.  J.  760. 
Minn.  275.  '  Matter  of  N.  Y.  Cable  R.  Co.,  109 

*  Barton  v.  Enterprise  &c.  Asso.,  N.  7.  82. 
lU   Ind.  226;   «.  e.  5    Am.   St.   Rep.  <  Here,  Rer.  Stat.  Wis.,  {  1772. 

(06.    See  Sndllch  Bnild.  Asso.  $479.  *  Ibid,,  $1774. 

^  Day  9.  Mill  Owners'  Mnt.  Fire 
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fied  in  that  section ,  shall  be  recorded  in  the  ofBce  where  the 
original  articles  are  recorded,  —  it  is  held  that  an  amendment 
increasing  the  capital  stock  is  inoperative  until  the  certificate  of 
amendment  is  left  for  record  with  the  register  of  deeds  of  the 
proper  county.^ 

§  239.  FilinsTf  Pnbliflhlnsr  and  Becordinsr  Articles.  —  Where 
a  general  law  provides  that  persons  may  become  a  body  politic 
and  corporate  upon  complying  with  the  provisions  of  the  law, 
one  of  which  is  that,  before  any  such  corporation  shall  commence 
business,  its  articles  of  association  shall  be  published  in  a  certain 
way,  and  the  certificate  of  the  purposes  of  the  organization  shall 
be  filed  in  certain  public  offices,  the  performance  of  these  acts 
is  a  necessary  prerequisite  to  the  existence  of  such  corporation, 
for  the  purpose  of  relieving  the  corporators  from  individual  lia- 
bility.^ It  has  been  said  that  the  mere  signing  of  articles  of  as- 
sociation by  parties  proposing  to  form  a  manufacturing  corpora- 
tion, does  not  create  such  a  corporation.  The  subscribers  must 
also  make,  sign  and  acknowledge  the  certificate  of  incorporation 
prescribed  by  the  governing  statute,  and  must  file  the  same  in 
the  recorder's  office  of  the  proper  county,  as  there  required,  and 
must  also  file  a  duplicate  thereof  in  the  office  of  the  Secretary  of 
State.  Until  these  steps  have  been  taken,  in  one  view,  the  cor- 
poration has  no  legal  existence.'  So,  in  Dlinois  the  act  of  re- 
cording the  certificate  with  the  recorder  of  the  county  is  regarded 
as  a  necessary  and  final  act  which  gives  to  the  organization  its 
corporate  life,  and  endows  it  with  its  corporate  franchises  and  fac- 
ulties ;  and  until  this  is  done  there  is  no  corporation  capable  of 


1  Wood  V,  Union  Gospel  Church 
&c.  Asso.,  63  Wis.  9,  18.  And,  inci- 
dentally, it  is  held  that  a  complaint 
ayerring  that  such  certificate  has  not 
been  filed  is  equivalent  to  an  aver- 
ment that  it  has  not  been  left  for 
record.    Ibid. 

8  Bigelow  V.  Gregory,  73  lU.  197; 
overruling,  it  seems.  Cross  v.  Pinck- 
neyville  &c.  Co.,  17  111.  54;  Diversey 
V.  Smith,  103  111.  378;  Gent  v.  Manu- 
facturers &c,  Ins.  Co.,  107  111.  652; 
Bicker  V.  Larkin,  27  Bradw.  CDl.)  625; 
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Indianapolis  &c.  Mining  Co.  v.  Her- 
kimer, 46  Ind.  142;  Clegg  v.  Hamilton 
&c.  Co.y  61  Iowa,  121;  Kaiser  v.  Sav- 
ings Bank,  66  Iowa,  104 ;  CressweU  «. 
Oberly,  17  Bradw.  (HI.)  281;  Field  v. 
Cooks,  16  La.  An.  153;  Gamett  v. 
Richardson,  35  Ark.  144;  Hurt  v. 
Salisbury,  55  Mo.  310;  Childs  v.  Hurd, 
32  W.  Va.  66;  «.  c.  9  South  East.  Rep. 
362. 

*  Indianapolis  &c.  Mining  Co.   v. 
Herkimer,  46  Ind.  142. 


flUNO   WITH   8ECBETABY  OF  STATE.       [1  Thomp.  Corp.  §  240. 

transacting  basiness  or  incurring  liabilities.^  So,  where  a  cor- 
poration, instead  of  publishiug  the  notice  required  by  the  govern- 
ing statute,'  published  its  articles  of  incorporation,  and  it  did  not 
appear  from  them  when  the  corporation  was  to  begin  and  end, 
nor  where  its  principal  place  of  business  was  to  be,  —  it  was  held 
that  this  was  not  a  substantial  compliance  with  the  statute,  and 
that  the  stockholders  remained  liable  for  the  debts  of  the  concern 
ts  partners.*  But  the  delivery  of  the  articles  to  the  officer  whose 
daty  it  is  to  put  them  on  file,  may  be  proved  by  evidence  other 
than  his  indorsement.*  The  date  of  filing  is  no  part  of  the  arti- 
cles, and  therefore  may  be  proved  by  parol,  regardless  of  the 
statute  provision  for  the  proof  of  the  articles.^  The  failure  of 
the  probate  judge,  upon  request,  to  make  the  statutory  certifi- 
cate, does  not,  in  Alabama,  prevent  the  corporation  from  coming 
into  existence,  if  the  proper  antecedent  steps  have  been  taken.* 

$  240.  Filinsr    Copy   with    Secretary   of   State,  etc.  —  But 

where  the  other  steps  required  by  the  statute  are  complied  with, 
the  failure  to  file  with  the  Secretary  of  State  a  duplicate  or  copy 
of  the  certificate  or  articles  of  incorporation,  will  not  vitiate  the 
orcranization.^  But  here,  as  in  other  cases,  the  language  of  the 
governing  statute  must  be  carefully  kept  in  view.®  Thus,  under 
a  statute  of  Missouri,  which  made  it  the  duty  of  the  officers  of 
the  intended  corporation  to  file  a  copy  of  the  articles  of  associa- 
tion with  the  Secretary  of  State,  and  which  provided  that  "the 
corporate  existence  of  such  corporation  shall  date  from  the  time 


^  Cressweli  v.  Oberly,  17  Bradw. 

(ni.)  ssi. 

'  Code  of  Iowa,  §  1068. 

*  Clegg  9.  Hamilton  &c.  Co.,  61 
Iowa,  IJl. 

^  Johnson  «.  Crawfordsvllle  &c.  R. 
Co.,  11  ind.  280.  That  this  Is  the 
proper  conception  of  a  ''  filing,"  see 
Sngleman  v.  State,  2  Ind.  91. 

*  Sparks  v,  Woodstock  Iron  &  Steel 
Co.,  87  Ala.  294;  6  South.  Rep.  195. 

*  Mokelnmne  Hill  &c.  Co.  v,  Wood- 
bV7,  U  Cal.  424;  Cross  v.  Pinckney- 
TiUe  Mill  Co.,  17  Dl.  54;  Hyde  v.  Doe, 
4  Sawy.  (U.  S.)  188;  Be   Shakopee 


Man.  Co.,  87  Minn.  91;  «.  e.  88  N.  W. 
Rep.  319  i  First  Nat.  Bank  o.  Davies,  48 
Iowa,  424;  Baker  v.  Neff,  78  Ind.  68; 
Williamson  v.  Kokomo  &c.  Asso.,  89 
Ind.  890. ;  Portland  &c.  Turnpike  Co. 
o.  Bobb,  88  Ey.  226;  «.e.  10  S.  W.  Rep. 
794;  Guadalupe  &c.  Asso.  v.  West,  70 
Tex.  891;  Van  Pelt  v.  Association, 
79  Ga.  489.  Compare  Spring  Valley 
Water  Works  v.  San  Francisco,  22 
Cal.  484.  The  Illinois  cases  are  dis- 
tinguished in  Bigelow  v.  Gregory,  78 
IlL  197,  201. 

>  As  was  pointed  out  in  Granby 
Mining  Co.  v.  Richards,  95  Mo.  106. 
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of  filing  said  copy  of  such  articles/'  —  it  was  held  that,  until  the 
officers  took  this  final  step,  the  corporation  did  not  exist,  and 
had  no  power  to  execute  a  written  obligation ,  and  that  such  pre- 
tended obligation  could  not  be  made  the  foundation  of  an  action 
against  the  supposed  corporation.^ 

§  241.  Illastrations.  —  Where  the  governing  statute  provides  that 
'*  the  corporation  may  commence  business  as  soon  as  the  articles  are 
filed  for  record  in  the  office  of  the  county  court  clerk,"  its  organization 
is  not  invalidated  by  its  failure  to  comply  with  another  portion  of  the 
statute  which  requires  the  filing  of  a  copy  of  its  articles  in  the  office  of 
the  Secretary  of  State  within  three  months ;  since  the  statute  evidently 
intends  that  it  shall  commence  business  as  a  corporation  as  soon  as  the 
articles  are  filed  in  the  clerk's  office.^  ....  So,  where  the  terms 
of  a  special  act  of  incorporation  are,  —  ^'  when  such  special  company 
or  companies  are  created  and  organized,  a  certificate  shall,  in  writing, 
be  filed,"  etc.,  — here  the  literal  reading  of  the  statute  imports  that  the 
corporation  shall  be  organized  first,  and  that  the  filing  of  the  certificate 
is  a  subsequent  duty  to  be  performed  by  its  officers.  In  such  a  case 
the  failure  to  file  the  certificate  is  not  fatal  to  the  existence  of  the  cor- 
poration, and  cannot  be  raised  in  a  collateral  proceeding  questioning^ 
the  existence  of  the  corporation.^  ....  go,  a  statute  of  Minne- 
sota,^ provides  that,  ^^  before  any  corporation,  formed  and  established 
by  virtue  of  the  provisions  of  this  act,  shall  commence  business,  the 
president  and  directors  thereof  shall "  do  certain  things,  among  others 
deposit  with  the  Secretary  of  the  State  a  duplicate  copy  of  its  certificate 
of  incorporation.  But,  as  a  subsequent  section  of  the  same  statute,^ 
imposes  a  personal  liability  on  the  officers  of  **  such  corporation  "  for 
failing  to  perform  this  duty,  —  it  was  justly  concluded  that  the  legisla- 
ture did  not  intend  that  the  corporation  should  not  exist  until  this  had 
been  done.^  .  -  -  -  So,  in  an  action  by  a  banking  association  in 
New  York,  the  original  certificate,  recorded  in  the  county  clerk's  office, 
with  proof  that  the  association  had  done  business  and  issued  bills  which 

1  Hart  V,  Salisbury,  55  Mo.  811.  *  Granby  Mining  &c.  Co.  o.   Rich- 
See  also  Richardson  v.  Pitts,  71  Mo.  ards,  95  Mo.  106. 
128.    As  to  the /e€«  to  be  paid  on  such  ^  Minn.  Oen.  Stat.  1881,  chap.  84, 
filing:    Gen.    Laws  Minn.   1889,  ch.  §28. 
197;    Laws  Colo.  1885,  p.  158;   con-  <(  i&id.,  §  141. 
strued  in  Bdwards  v,  Denver  &c.  R.  *  Re  Shakopee  Man.  Co.,  87  Minn. 
Co.ylSColo.  59;  «.c.21Pac.Rep.  1011.  91;  ».  e.  83  N.  W.  Rep.  219.    To  the 

s  Walton  V,  Hiley,  86  Ky.  418 ;  s,  c.  same  point  under  the  Wisconsin  stat- 

8S.  W.  Rep.  605  (overruling  Heinig  ate,  seeHarrod  v.  Uamer,  SSWis.  162. 
V.  Adams  &c.  Co.,  81  Ky.  800). 
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were  ooonteraigiiedy  is  sufficient  evidence  of  its  due  organization, 
withont  direct  proof  that  the  certificate  of  incorporation  was  filed  in  the 
office  of  the  Secretary  of  State.  ^ 

{  242.  Becordlnsr  in  the  Wronsr  Book.  —  It  has  bee^i  held^ 
and  on  grounds  which  seem  obviously  correct,  that  the  organi- 
zation of  a  corporation  is  not  invalidated  from  the  fact  that  the 
clerk  of  the  county  court,  in  whose  ofBce  the  articles  are  lodged 
for  record,  commits  the  mistake  of  recording  them  in  the  wrong 
book,  —  as,  for  instance,  in  the  book  provided  by  law  for  the 
recording  of  deeds. ^ 

§  243.  Fraudalent  and  Snrreptltloiis  Becording. —  A  pri- 
vate corporation  can  only  be  created  through  the  voluntary  action 
of  its  projectors  in  accepting  a  grant  of  franchises  from  the 
State.  This  voluntary  action  is  in  the  nature  of  a  contract  among 
the  projectors.  This  necessarily  implies  that,  unless  the  pro- 
jectors as^nt  to  the  doing  of  the  acts  necessary  to  call  the 
corporation  into  existence,  it  does  not  exist.  As  fraud  vitiates 
all  engagements,  if  one  of  the  essential  steps  prescribed  by  law 
is  taken  by  one  of  the  projectors  fraudulently  and  mthout  the 
eonseni  of  the  others,  so  that  the  corporation  in  fact  appears  to 
exist,  but  is  in  appearance  called  into  existence  prior  to  the  time 
when  the  corporators  intended  that  its  existence  should  com- 
mence,—  and  if  these  things  are  shown  in  an  appropriate 
jadicial  proceeding,  it  will  be  held  that  there  is  no  corporation. 
Thas,  onder  a  statute  of  Illinois,  where  it  is  held  that  the  re- 
cording of  the  certificate  of  organization  in  the  office  of  the 
recorder  of  deeds  is  a  prerequisite  to  the  organization  of  the 
corporation,^  it  has  been  also  held  that,  where  such  paper  is 
fraudulently  and  surreptitiously  recprded  by  one  of  the  pro- 
jectors, contrary  to  the  agreement  had  among  themselves,  the 
record  is  of  no  effect,  and  the  corporation  is  not  brought  int ) 
existence.^ 


1  Leonardsville  Bank  v,  WlUard,  36  625.    Where  a  deed  has  been  obtained 

K.  T.  574.  surreptitioasly  and  placed  upon  record 

'  Walton  V.  Blley,  S5  Ky.  418;  «.  c.  by  the  grantee  nothing  short  of  an 

38.  W.  Bep.  606.  explicit  ratification  of  it,  or  of  such 

'  Ante^  f  289.  acquiescence,  after  a    knowledge  of 

*  Ricketv-  Larkin,  27  Bradw.  (Ui.)  the  facts,  as  would  raise  a  presump- 
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§  244.  Non-compliance  with  Provisions  Directing  PabUca- 
tion  of  Articles.  —  Many  of  the  statutes,  with  the  view  of  giving 
publicity  to  the  fact  of  the  organization  of  the  corporation,  pre- 
scribe that  the  certificate,  which  sets  forth  its  objects  and 
purposes,  shall  be  published  in  certain  newspapers,  or  in  some 
other  way.  Perhaps  the  statute  of  Minnesota,^  may  be  referred 
to  as  a  type  of  such  statutes.  It  provides  that  *<  before  any 
corporation,  formed  and  established  by  virtue  of  the  provisions 
of  this  act,  shall  commence  business^  the  president  and  directors 
thereof,  shall  cause  their  articles  of  association  to  be  published 
at  full  length,  in  two  newspapers  published  in  the  county  in  which 
such  corporation  is  located,  or  at  the  capital  of  the  State."  The 
act  of  which  this  is  a  part  relates  to  the  organization  of  manu- 
facturing corporations.  The  making  of  such  a  publication  is 
not  a  condition  precedent  to  the  coming  into  existence  of  the 
corporation.^ 

§  245.  Provision  as  to  Assent  and  Approbation  of  a 
Judge. —  A  statute  ^  relating  to  the  organization  of  benevolent,  charita- 
ble and  other  like  societies,  authorized  five  or  more  persons  to  make, 
sign,  acknowledge  or  file  a  certain  certificate  and  added  that  the  certifi- 
cate should  not  be  filed  unless  by  the  written  consent  and  approbation 
of  a  justice.  It  was  held  that  the  Secretary  of  State  was  not,  under  a 
just  interpretation  of  the  statute,  concluded  from  questioning  the 
objects  of  the  society,  by  the  fact  that  it  had  secured  the  written  con- 
sent and  approbation  of  the  proper  justice  of  the  Supreme  Court,  as 
provided  by  the  statute.  It  was  accordingly  held  that  he  might  refuse 
to  file  in  his  ofi&ce  a  certificate  of  the  incorporation  of  the  stated  num- 
ber of  persons,  expressing  the  objects  of  the  incorporation,  though  in 
due  form  under  the  statute,  and  having  such  consent  and  approbation 
indorsed.* 

§  246.  Subscription  of  the  Whole  Amoant  of  the  Capital 
Stocl£. — A  subscription  of  the  whole  amount  of  the  capital 
stock  is  not  a  condition  precedent  to  the  legal  existence  of  the 

tion  of  an  express ratiflcatlou,  can  give  *  Holmes    v.  OUlUand,    41    Barb, 

it   vitality.    Hadlock  v.  Hadlock,  22  (N.  Y.)  568. 
ni.  884.    See  also  Illinois  &c.  R.  Co.  '  N.  Y.  Act  of  1848,  chap.  349. 

V.  McCuUoagh,  59  111.  166.  ^  People  o.  Nelson,  8  Lans.  (N.  Y.) 

1  Hey.  Stat.  Minn.  1881,  chap.  84,  394;  #.  c  10  Abb.  Pr.  (n.  s.)  (N.  Y.) 

§  128.  200;  ».  c.  affirmed,  46  N.  Y,  477. 
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corporation,  unless  it  is  made  such  in  terms  by  the  governing 
statute.^  Under  a  statute  making  it  an  essential  prerequisite  to 
the  valid  organization  of  a  corporation  that  stock  to  a  certain 


>  Schenectady  Ac.  Plank  Road  Co. 
V.  Thatcher,  UN.  T.  102;  Hamilton 
Ac.  Plank  Road  Co.  v.  Rice,  7  Barb. 
(N.T.)  166;  Waterford  &c.  R.  Co.  v. 
Dalbiac,SO  L.  J.  Exch.  227;  «.  e.  i 
£iig.  L.  k  Eq.  455;  Johnson  v.  Kessler, 
76  Iowa,  411 ;  #.  &  41  N.  W.  Rep.  57. 
See,  also,  Ernst  «.  Water- works  Co., 
39  La  Ann.  550;  State  v.  Railroad  Co., 
24  Neb.  143;  Appeal  of  Scranton  Elec- 
tric Light  &  Heat  Co.,  122  Pa.  St.  154 ; 
State  t.  Canal  Co  ,  40  Kan.  96.  It  Is 
obrious  that  If  the  terms  of  the  statute 
render  the  filling  up  of  the  subscrip- 
tioQ  list  necessary  to  enable  the  com- 
ptny  to  make  calls,  until  the  stock  Is 
all  iUled  up  they  can  not  maintain  an 
action  npon  a  subscription.  Nor- 
wich &c  Nav.  Co.  V,  Theobald,  1 
Mood.&  Malk.  151;  Salem  Mill  Dam 
Corp.  V.  Ropes,  9  Pick.  (Mass.)  187; 
I.  e.  6  Pick.  (Mass.)  28;  post,  §1137; 
Central  Turnp.  Corp.  «.  Valentine,  10 
Pick.  (Mass.)  142.  Where  the  act  of 
incorporation  of  a  bank  provided, 
"that  the  capiral  stock  of  said 
corporation  may  consist  of  five  hun- 
dred thousand  dollars,  divided  into 
shares  of  ten  dollars  each,  and  shall 
be  paid  in  the  following  manner, 
that  is  to  say:  one  dollar  on  each 
share  at  the  time  of  subscribing,  one 
dollar  on  each  share  at  sixty  days, 
and  one  dollar  on  each  share  ninety 
days  after  the  time  of  subscrib- 
ing; the  remainder  to  be  called 
ioT  as  the  president  and  direct- 
ore  may  deem  proper,"  —  It  was  held 
that  it  was  not  a  condition  precedent 
to  the  corporate  existence  of  the  bank 
that  the  whole  potential  stock  should 
be  subscribed  for.  Minor  v.  Mechan- 
ics Bank,  1  Pet.  (U.  8.)  46,  68.  A 
l)iok  incorporated  with  the  privilege 
of  oeating  a  stock  of  not  less  ttian  one 


sum,  nor  greater  than  another,  may 
commence  business  with  the  smaller 
capital,  and  afterwards  increase  it  to 
the  larger.  Gray  v.  Portland  Bank,  8 
Mass.  864.  The  certificate  required 
by  Mass.  Stat.  1851,  eh.  138,  §  4,  may 
be  filed  in  the  office  of  the  Secretary  of 
the  Commonwealth,  before  any  ^art 
of  the  capital  stock  is  paid  in.  Boston 
&c.  Co.  V.  Moring,  15  Gray  (Mass.) 
211.  Under  the  statutes  of  Texas,  a 
legal  organization  of  a  corporation 
may  take  place  although  its  stock  may 
not  be  subscribed  or  paid  for.  When 
a  corporation  files  its  articles  of  asso- 
ciation with  the  Secretary  of  State,  it 
becomes  a  corporation  In  law,  and  the 
owners  of  the  stock  and  the  managers 
of  Its  business  can  not  be  held  liable 
as  partners  for  its  debts.  National 
Bank  v.  Texas  Investment  Co.,  74  Tex. 
421;  a.  c.  12  S.  W.  Hep.  101;  citing: 
Powder  Co.  v.  Sinsheimer,  46  Md.  815; 
Society  Perun  t?.  Cleveland,  43  Ohio 
St.  481,  8  N.  E.  Kep.  857;  Bank  v. 
Almy,  117  Mass.  476.  The  Nebraska 
general  incoiporation  act  does  not 
authorize  corporations  formed  under 
It  to  commence  business  before  the 
whole  capital  stock  has  been  sub- 
scribed, and  until  this  is  done  they 
cannot  maintain  an  action  on  a  stock 
subscription.  Livesey  v.  Omaha  Hotel 
Co.,  5  Neb.  50.  Compare  New  Haven 
&c.  R.  Co.  V.  Chapman,  88  Conn. 
56.  A  corporation  which  has  been 
duly  organized,  in  pursuance  of  the 
laws  of  Kansas,  has  the  power  to 
transact  such  business  as  its  charter 
contemplates,  although  the  entire 
amount  of  the  capital  stock,  as  fixed 
by  the  charter,  tias  not  yet  been  sub- 
scribed for  or  taken.  Massey  v.  Citi- 
zens' Building  &c.  Assoc,  22  Kan» 
624.    Not  necessary,  under  Alabama 
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amouDt  shall  lie  subscribed,  the  subscriptions  must  have  been 
made  in  good  faith  by  persons  having  a  reasonable  expectation 
of  being  able  to  pay,  in  order  to  show  a  corporate  organization 
in  a  proceeding  by  quo  warranto.^  But  where  the  question  of 
the  regularity  of  the  organization  is  raised  in  a  collateral  pro- 
ceeding, it  is  not  admissible  to  show  the  insolvency  of  sub- 
scribers to  the  stock,*  —  as  in  a  suit  by  the  corporation  upon  an 
unconditional  subscription  to  its  stock.'  But  there  are  cases 
which  hold  that  an  assessment  against  a  subscriber  to  stock  can- 
not be  collected  until  the  minimum  amount  required  by  the 
statute  has  been  subscribed,  by  persons  apparently  able  to  pay. 
In  such  cases  the  subscriptions  of  insolvents  and  of  persons  in- 
capable of  contracting  are  not  counted  in  arriving  at  the  amount.* 

§  247.  Payment  of  a  Certain  Amount  of  Capital  Stock.  — 

Many  of  the  statutes  provide  that  a  certain  percentage  of  the 
capital  stock  named  in  the  articles  of  association  must  be  paid  in 
before  the  articles  are  filed.  According  to  one  view  the  pay- 
ment of  this  amount  is  not  a  condition  precedent  to  incorporation, 
such  as  will  be  available  in  a  collateral  proceeding.'  Clearly  this 
is  so  where,  by  the  terms  of  the  governing  statute,  the  actual 
payment  of  the  capital  is  not  required  to  precede  the  making  and 
filing  of  the  certificate.  In  such  a  case  if  a  certificate,  regular  in 
form,  has  been  made  and  filed,  this  will  establish  the  existence 
of  the  corporation  as  to  third  persons.^  Again,  where  something 
is  required  to  be  done  by  the  governing  statute  within  a  stated 
period,  and  the  corporation  enters  upon  its  business  and  con- 
tinues in  business  as  a  corporation  for  a  long  time  thereafter,  — 
it  will  be  presumed^  in  an  action  by  the  corporation  on  a  note 
given  for  shares  of  its  stock,  that  the  thing  required  by  the  stat- 
ute has  been  done.'    Where  the  thing  required  by  the  statute  to 


statQtei  that  the  written  declaration 
should  provide  that  the  unpaid  por^- 
tion  be  secured  to  be  paid  in  fixed 
instaUments :  Boiling  v,  Le  Grand,  87 
Ala.  482;  «.  c.  6  South.  Rep.  882. 

1  Holman  v.  State,  106  Ind.  569. 

^  Ibid, 

s  Miller  v.  Wild  Cat  Gravel  Bead 
Co.,  52  Ind.  51. 
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^  Lewey*8  Island  B.  Co.  o.  Bolton* 
48  Maine,  451;  PhiUips  o.  CoYlngton 
&c.  Bridge  Co.,  2  Met.  (Ky.)  219. 

^  Eastern  Plank  Road  Co.  o. 
Yanghan,  14  N.  Y.  546;  poHy  {  1216. 

*  Palmer  v.  Lawrence,  8  Sandf .  (N. 
Y.)  161. 

^  Agricultural  Bank  v.  Burr,  24  Me. 
256,  265. 
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be  done  was  the  payment  into  the  treasury  of  the  corporation  of 
fifty  per  cent,  of  its  capital  stock,  in  gold  or  silver,  within  six 
months  after  receiring  its  charter,  the  certificate  of  the  commis- 
sioners was  eyidence  that  it  had  been  done.^    Since  a  substantial 
oompliance  with  the  conditions  of  the  statate  is  all  that  the  law 
requires,  except  in  the  case  of  conditions  precedent,^  it  is  gener- 
ally held  that,  where  the  governing  statute  requires  a  certain 
peroentage  of  the  stock  to  be  paid  in,  it  will  be  sufficient  that  the 
aggregate  sum  produced  by  such  percentage  is  paid  in,  and  it 
will  be  immaterial  by  whom  it  is  paid.'    Where  the  charter  of  a 
corporation  requires  the  payment  of  its  capital  stock  in  cash, 
and  a  subscriber,  with  the  connivance  of  the  directors  and  in 
fraud  of  the  statute,  executes  his  promissory  notes  to  the  corpora* 
tion  in  settlement  of  his  subscription,  a  court  of  equity  will 
not  relieve  him  from  the  payment  of  the  notes,  on  the  ground 
that  the  corporation  had  no  power,  under  its  charter,  to  accept 
notes  in  payment  of  stock  subscriptions.     In  such  a  case  what- 
ever shift  or  device  is  resorted  to  for  the  purpose  of  evading  the 
provisions  of  the  act  of  incorporation,  **  a  court  of  chancery  will 
never  permit  it  to  be  set  up  to  defeat  a  recovery  on  those  notes 
for  the  benefit  of  the  creditors  of  the  corporation,  who  are  en- 
titled to  be  first  paid  out  of  the  trust  property."  ^ 


*  Ante,  I  224. 

*  Thus,  under  the  ^neral  statute  of 
KewTork  authorizing  the  formation 
of  nUroftd  corporations,  the  condition 
precedent  to  incorporation,  that,  for 
ereky  mile  of  road,  there  must  be  not 
less  than  #1,000  of  the  stock  sub- 
scribed, and  10  per  cent,  paid  thereon  in 
good  faith,  is  satisfied  if  the  cash  pay- 
ments, by  whomsoever  made,  amount 
in  the  agf^gate  to  10  per  cent,  upon 
11,000  for  everj  mile  proposed  to  be 
made.  Lake  Ontario  R.  Co.  o.  Ma- 
son, 16  N.  T.  451.  So,  a  railroad  com- 
pany was,  by  the  legislature  of  Soath 
Carolina,  created  '*  a  body  politic  and 
corporate.'*  A  subsequent  section  of 
the  charter  enacted  *'  that  when  $100,- 
000  shall  have  been  subscribed,  and  $1 
oa  etch  share  shall  hare  been  paid  in, 


the  said  con^;Mmy  may  organize  and 
proceed  to  work.*'  It  was  held  that 
this  requirement  was  sufficiently  com- 
plied with  when  $100,000  was  sub- 
scribed, and  a  sum  in  groMs  paid  in 
equal  to  $1  upon  every  share  sub- 
scribed. Spartanburg  &c.  B.  Co.  v. 
Ezell,  14  S.  C.  281. 

*  McLaren  v.  Pennington,  1  Paige 
(N.  Y.),  102,  112;  post,  {  1220.  The 
provisions  of  the  Georgia  Code  ({ 
1676),  that  corporations  shall  not  com- 
mence business  until  ten  per  cent,  of 
the  capital  stock  has  been  paid  in,  and 
that  charter^  shall  have  no  force  after 
two  years  unless  action  shall  have 
been  taken,  etc.,  apply  only  to  charters 
granted  by  the  courts,  not  to  those 
granted  by  the  legislature.  Atlanta  v. 
Gate  City  Gas-Light  Co.,  71  Ga.  106. 
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§  248.  Certificate  of  Treasury  Board,  Comptroller  of  Ciir- 
rency,  etc^  Conclusive.  —  Under  a  Canadian  statute  which  makes 
the  doing  of  certain  things  and  thecertiiicate  of  the  treasury  board 
that  those  things  have  been  done,  a  prerequisite  to  the  organiza- 
tion of  a  corporation,  it  is  not  competent,  in  winding  up  a  corpora- 
tion and  in  settling  a  list  of  the  contrihutories,  for  the  sharehold- 
ers to  impeach  the  certificate  of  the  treasury  board  under  which 
the  corporation  commenced  business.  Such  a  ceilificate  is  not 
only  prima  facie  J  but  conclusive  evidence  that  all  previous  req- 
uisites have  been  complied  with.^  It  has  been  held  that,  even 
should  the  public  officer  appointed  by  law  to  grant  such  a  certifi- 
cate, miscount  the  shares y  where  there  was  not  the  statutory  num- 
ber, and  so  grant  the  certificate,  it  could  not  therefore  be  im- 
peached.^ In  like  manner,  iinder  the  United  States  Banking 
Act,  which  provides  that  banking  companies  shall  not  commence 
business  until  they  obtain  a  certificate  from  the  comptroller  of 
the  currency,  the  validity  of  this  certificate  cannot  be  questioned 
in  a  collateral  proceeding,  but  it  is  conclusive  evidence  of  the 
organization  of  the  bank,  as  against  everybody  except  the  gov- 
ernment.' The  reason  is  that  where,  by  reason  of  such  a  certifi- 
cate, a  corporation  is  held  out  to  the  world  as  ready  to  undertake 
business,  most  disastrous  consequences  would  follow  to  com- 
mercial undertakings,  if  any  person  was  allowed  to  go  back  and 
enter  into  an  examination  of  the  circumstances  attending  the 
original  incorporation.^ 

§  249.  Lf etters-Patent  of  Incorporation  Conclnsive  Evidence 
of  Corporate  Existence.  —  In  Canada  a  similar  rule  applies  to  letters^ 
patent  incorporating  a  company,  —  such  letters-patent  being  held  to  be 
conclusive  evidence  that  all  the  preliminary  statutory  requisites  to  in- 
corporation have  been  complied  with.^ 

^  Re  Central  Bank  of  Canada,  25  *  Cakes  o.  Tnrqnand,  L.  R.  2  H.  L. 

Can.  L.  J.  238.  825;  Peel's  Case,  L.  R.  2  Ch.  684. 
*  Bird's  Case,  1  Sim.  (N.  S.),  47.  '^  Lake  Superior  Co.  o.  Morrison, 

>  Casey  v.  CaUl,  94  U.  S.  678.  22  Can.  C.  P.  224. 
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CHAPTER   Vn. 


BBORQANIZATION. 


355.  Effect  of  renewal  of  charter. 

256.  Distinction  between  the  reyival 

of  an  old  corporation  and  the 
creation  of  a  new  one. 

257.  Franchise  to  be   a   corporation 

not  the  subject  of  jadicial  sale. 

S58.  Statutory  provisions  under  which 
the  reorganized  company  suc- 
ceed to  the  franchises  of  the  old. 

UB.  Further  statutory  provisions. 

960.  These  schemes  of  reorganiza- 
tion favored. 

S61.  Effect  of  reorganization  after 
mortgage  foreclosure. 

i62.  Special  privileges  of  antecedent 
companies  pass  to  new. 

W8.  New  corporations,  when  not 
liable  for  debts  of  old. 

264.  Illustrations. 

265.  Assets  of   old  corporation  liable 

for  its  debts  in  hands  of  new. 

266.  ninstrations. 

267.  When  new   corporations    liable 

for  debts  of  old. 

268.  Organization    of   new   company 

does  not  necessarily  destroy 
old. 


Section 

2€9.  Stockholders  bound  to  take  notice 
of  plan  of  reorganization  and  to 
signify  their  assent  within  the 
prescribed  time. 

270.  Members  of  stockholders'  com- 

mittee    can   not    purchase  at 
sale. 

271.  But   creditors  may   combine  to 

purchase  and  reorganize. 

272.  When  minority  of  shareholders 

not    bound  by  reorganization 
by  majority. 
278.  When    minority  of    bondholders 
bound  by    reorganization    by 
majority. 

274.  Reorganization      under     British 

and       Canadian      arrangement 
acts. 

275.  Compromise  arrangement  must 

be  sabstantially  complied  with. 

276.  Bondholder  may  lose  his  rights 

by  laches. 

277.  Rights  of  holder  of  income  bonds. 

278.  Effect  of  transforming  a  partner- 

ship into  a  corporation. 

279.  Abortive    corporations    reincor- 

porated under  a  general  law. 


{  255.  EifTect  of  Renewal  of  Charter.  —  Jadicial  authority 
is  found  for  the  proposition  that  when  the  charter  of  a  corpora- 
tion is  renewed  in  the  manner  provided  by  law,  this  has  not  the 
effect  of  creating  a  new  corporation,  but  merely  continues  the 
existence  of  the  old  one.^  And  where  the  application  for  the 
renewal  was,  without  fault  of  the  corporation,  delayed  by  tho 
official  to^whom  it  was  made,  it  was  held  that,  when  granted,  it 


1  St.  Philip's  Church  v.  Zlon  Presb.  Church,  28  8.  C.  297. 
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related  back  so  as  to  prevent  a  reverter  of  property.^  The  court 
proceeded  upon  the  analogy  of  the  rule  that  a  sheriff  *8  deed 
under  circumstances  may  relate  back  to  the  time  of  the  sale, 
although  executed  after  the  sale,  so  as  to  protect  a  defendant  in 
possession.^  Upon  the  principle  that  grants  of  corporate  priv- 
ileges and  franchises  are  to  be  construed  strictly  ^^  it  must  follow 
that,  where  it  is  claimed  that  an  act  of  the  legislature,  under 
which  a  corporation  has  been  reorganized,  absolves  the  new  cor- 
poration from  the  liabilities  of  the  old,  this  conclusion  cannot  be 
adopted  unless  it  unmistakably  api)ears  in  the  language  of  the 
statute.^  But  an  act  of  the  legislature  reviving  the  charter  of  a 
corporation  may  operate  as  a  toaiver^  on  the  part  of  the  State,  of 
penalties  incurred  by  the  corporation  on  account  of  its  failure  to 
comply  with  conditions  imposed  upon  it  by  its  original  charter, 
and  estop  the  State  from  claiming  the  enforcement  of  those  pen- 
alties.^ It  was  so  held  where  a  suit  was  pending,  at  the  time  of 
the  passage  of  the  act  reviving  the  charter,  to  enforce  the  rights 
which  it  was  alleged  had  reverted  to  the  State  on  account  of  the 
forfeiture.*  Of  course,  the  new  corporation  can  have  no  powers 
except  such  as  are  derived  from  the  statute  authorizing  the  reor- 
ganization.^ 

§  256.  Distinction  between  the  Revival  of  an  Old  Corpora- 
tion and  the  Creation  of  a  New  one.  —  It  is  often  a  question  of 
great  importance  whether  an  act  of  reincorporation  has  had  the 
effect  of  merely  reviving  and  continuing  the  old  corporation,  or 
of  creating  a  new  one;  since,  if  it  has  the  latter  effect,  the  new 
corporation  does  not  possess  the  rights,  and  is  not  subject  to  the 
liabilities  of  the  old  one.^  If  the  act  of  reincorporation  is  under 
a  special  charter  granted  by  the  legislature,  the  charter  must  be 

1  Ibid,  ^  Mayor  v.  Steamboat  Co.,  R.  M. 

*  See  KiBgman  v.  Gloyer,  8  Rich.      Charlt.  (Ga.)  842. 

L.  (S.  C.)  27;  Bank  o.  Manofacturlng  "  Aug.  &  A.  Corp.  (Uth  ed.),  §  780; 

Co.,  SStrobh.  L.  (S.  C.)  192.  Colchester  v,  Seaber,  8  Bnrr.  1866; 

*  Post^  Ch8.  115,  124.  Scarborough  v.  Butler,  8  Lev.  287;  Rex 

*  Trustees  o.  Moody,  62  Ala.  v.  Pasmore,  8  T.  R.  241,  242,  246;  Lut- 
889.  trePs  Case,  4  Coke  Rep.  87 ;  Bellows  «. 

•Re  Mechanics'  Society,  81  La.  HaUowellBank,  2  Mason  (U.  8),  48; 
An.  627.  Union  Canal  v.  Young,  1  Whart.  (Pa.) 

*  Ibid,  410;  Smith  v.  Morse,  2  Cal.  624,  854. 
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looked  to  for  the  purpose  of  solving  this  question.^  If  the  act  is 
accomplished  by  the  action  of 'the  old  corporation,  through  its 
proper  officers  or  members,  in  filing  a  new  certificate  or  other  iii- 
gtroment  of  incorporation  under  a  general  law,  then  the  question 
must  be  solved  by  reference  to  what  they  have  doue.  In  either 
case  it  becomes  a  question  of  intent.^  Where  it  is  to  be  deter- 
mined upon  the  terms  of  a  written  instrument,  e.^.,  the  charter, 
it  is  of  course  a  question  of  law  for  the  court ;  '  but  where  it  is 
to  be  gathered  from  facts  and  circumstances,  it  is,  on  principle, 
a  question  of  /ac<  for  a  jury.  **  The  question  of  identity,*' 
said  Randolph,  J.,  ^^  that  is,  whether  the  new  act  creates  a  new 
body  politic  or  corporate,  or  merely  revives  an  old  one,  is  one 
of  intention.'**  "To  ascertain,"  says  Story,  J.,  "whether  a 
charter  creates  a  new  corporation,  or  merely  continues  the  ex- 
istence of  the  old  one,  we  must  look  to  its  terms,  and  give  them 
a  construction  consistent  with  the  legislative  intent,  and  the 
intent  of  the  corporators."'^  Accordingly,  where  a  religious 
society,  incorporated  under  a  general  law,  hold  a  new  election 
of  trustees  for  the  purpose  of  being  reincorporated,  if  the  ol)ject 
of  the  new  election  and  certificate  is  to  preserve,  and  not  to 
change  or  dissolve  the  old  corporation,  —  the  new  corporation 
will  be  held  to  be  merely  a  continuance  of  the  old.*  Where  a 
corporation  has  become  dormant  by  reason  of  lapse  of  time  a 
party  claiming  under  its  recent  deed  must,  of  course,  assume  the 
bwrden  of  showing  that  it  has  been  reorganized  in  the  manner 


>  Bellows  o.  HalloweU  Bank,  2  Mason 
(U.  8.)  43;  Wyman  v.  HoUowell  Bank, 
U  Ifass.  5S. 

'  ICarshaU  v.  Western  &c.  R.  Co., 
99  K.  C.  322,  830;  Toung  v.  BoUins, 
85  N.  C.  485. 

*  1  Thomp.  Trials,  §  1065. 

*  MiUer  v.  Bnglish,  21  N.  J.  L.  817, 

m. 

*  Bellows  o.  HaUoweU  &c.  Bank, 
2  Mason  (TJ.  8.))  48. 

*  MlUer  «.  English,  supra.  In 
Colchester  Corp.  v.  Seaber,  1  Burr. 
1866,  it  was  held  that,  where  a  corpo- 
ntion,  by  the  death  of  some  of  its 
members,  becomes  disabled  to  act, 
ud  the  corporation  hence  dormant, 


and  a  new  charter  is  gninted,  the 
acceptance  of  the  new  charter  does 
not  create  a  new  corporation,  bnt 
merely  reviyes  the  old  one.  So  in 
Haddock's  Case^  1  Ld.  Raym.  439,  it 
was  said  that  a  new  charter  **  does 
not  merge  or  extinguish  any  of  the 
ancient  priyileges,  but  the  corporation 
may  use  them  as  before.''  To  the 
same  effect  is  Rex  v,  Fasmore,  8  T. 
B.  199,  and  241.  See  also  People  v. 
Marshall,  6  III.  672,  for  the  descrip- 
tion of  an  act  of  the  legislature  which 
was  held  not  to  create  a  new,  but 
merely  to  continue  an  old  charter. 
Compare  Union  Mnnufacturlng  Co.  v. 
Young,  1  Whart  (Pa.)  410. 
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pointed  out  by  law.^  It  is  held  that  where  a  State  bank  has, 
under  the  provisions  of  an  enabling  act  of  the  State  and  of  sec- 
tion 44  of  the  national  banking  act,'  reorganized  as  a  national 
bank,  the  identity  of  the  corporation  is  not  changed,  and  its 
ol)ligations  are  not  impaired.  It  remains  substantially  the  same 
institution  under  another  name  and  under  a  new  jurisdiction. 
The  change  is  a  transition,  and  not  a  new  creation.'  And  where 
the  term  of  existence  of  a  national  banking  association,  which 
would  otherwise  have  expired  in  1883,  was  by  act  of  Congress 
prior  to  that  time  extended  twenty  years  longer,  the  identity  of 
the  old  corporation  is  in  no  wise  affected.  It  simply  has  a 
new  lease  of  life.^ 

§  257.  Franchise  to  be  a  Corporation  not  the  Subject  of 
Judicial  Sale.  —  The  franchise  to  be  a  corporation  is  not  the 
subject  of  sale  and  transfer,  unless  made  so  by  a  statute, 
which  provides  a  mode  for  exercising  it.^  A  franchise  to  be  a 
corporation  is  distinct  from  a  franchise,  (zs  a  corporation,  to 


1  Qoulding  v,  Clark,  84  N.  H.  148. 
Acts  reincorporating  manicipal  cor- 
porations do  not  have  the  effect  of 
creating  new  corporations,  bnt  merely 
that  of  continuing  the  old  ones.  They 
do  not,  therefore,  extinguish  the  duties 
or  obligations  of  the  precedent  corpo- 
ration. Smith  V.  Morse,  2  Cal.  524. 
See  Hopkins  v.  Swansea,  4  Mees.  ft 
W.  621.  The  same  principle  applies 
in  respect  of  other  public  corpora- 
tions. Thus,  as  already  stated  (antCj 
§  25),  the  University  of  Alabama  was 
early  held  to  be  a  public  corporation 
and  subject  to  the  control  of  the 
legislature  of  the  State.  More  re- 
cently it  was  held  that  this  corporation 
had  not  been  dissolved,  or  a  new  cor- 
poration created  in  its  stead,  by  force 
of  subsequent  legi-^lation  or  of  the 
constitution  of  1868,  but  that  its  cor- 
porate rights  and  powers  continued 
unimpaired.  Trustees  v.  Moody,  62 
Ala.  389.  An  act  enabling  a  railroad 
company  to  take  a  new  name  and  ex- 
tend its  road,  is  not  an  act  renewing 
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or  extending  its  charter,  or  creating  a 
new  corporation.  Attorney-General 
V,  Joy,  55  Mich.  94. 

*  U.  S.  Stat,  at  Large,  ch.  106,  p. 
112,  §  44. 

*  Coffey  V.  National  Bank,  46  Mo. 
140;  Grocers  Nat.  Bank  v.  Clark  48 
Barb.  (N.  Y.)  26;  Thorp  v.  Wege- 
forth,  56  Pa.  St.  82. 

^  Nat.  Bxch.  Bank  v.  Gay,  57  Conn. 
224;  $.  e.  17  Atl.  Bep.  555.  See  also 
Day  V,  Insurance  Co.,  75  Iowa,  694. 
Recent^  Michigan  statutes  relating  to 
renewal  of  articles  of  association  con- 
strued: Attorney-General  v,  Perkins, 
78  Mich.  808;  $.  e.  41  N.  W.  Bep.  426. 

«  Poaty  Ch.  116.  «  The  franchise  to 
be  a  corporation  clearly  cannot  be 
transferred  by  any  corporate  body  of 
its  own  will.  Such  a  franchise  is  not, 
in  its  own  nature,  transmissible.'* 
Hoar,  J.,  in  Com.  v.  Smith,  10  Allen 
(Mass.),  448,  455.  See  also  HaU  v. 
Sullivan  R.  Co.,  21  Law  Bep.  188;  8.  c, 
2  Bedf.  Am.  Bailw.  Cas.  621 ;  1  Brnn. 
Coll.  Cas.  618. 
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carry  on  a  certain  business,  e.g,^  to  maintain  and  operate  a  rail- 
way. The  one  is  frequently  designated  as  a  primary ,  and  the 
other  as  a  secondary  franchise.  The  latter  is  in  the  nature  of 
private  property,  is  vendible  on  execution,  is  the  subject  of  a 
mortgage,  and  may  pass  to  a  purchaser  at  a  foreclosure  sale. 
Bat  a  mortgage  of  the  franchises  of  a  corporation,  made  in  the 
exercise  of  a  power  given  by  statute,  confers  no  rights  upon  the 
purchasers  at  a  foreclosure  sale  to  exist  as  the  same  corporation. 
The  extent  of  the  right  which  it  confers  upon  them  is  to  reor- 
ganize as  a  corporation,  subject  to  the  constitution  and  laws  of 
the  State  existing  at  the  time  of  the  reorganization.^  A  cogent 
and  practical  reason  in  support  of  this  conclusion  is  that,  if  the 
foreclosure  sale  had  the  effect  of  transferring  the  vitality  of  the 
old  corporation  to  the  new  purchasers,  it  would  necessarily  dis- 
solve the  old  corporation,  which  might  have  an  injurious  effect 
apon  its  creditors  ;  or,  if  it  should  not  operate  to  create  such  a 
dissolution,  there  would  then  be  the  anomalous  instance  of  two 
corporations  existing  at  the  same  time  under  the  same  charter; 
for,  '<  after  an  act  of  disposition  which  separates  the  franchise 
to  maintain  a  railroad  and  make  profit  from  its  uhc,  from  the 
franchise  of  being  a  corporation,  though  a  judgment  of  dissolu- 
tion may  be  authorized,  yet  until  there  be  such  judgment,  the 
rights  of  the  corporators  and  of  third  persons  may  require  that 
the  corporation  be  considered  as  stiU  existing."  ' 

S  258.  Statutory  Provisions  under  which  the  Reorgranized 
Company  Succeed  to  the  Franchises  of  the  Old. —  Statutes  exist 
in  many  of  the  States,  by  force  of  which,  where  the  property  and  fran- 
chises of  a  corporation  are  sold  to  foreclose  a  mortgage,  or  otherwise  for 
the  purpose  of  paying  the  debts  of  the  corporation,  the  purchaser  is 
aathorized  or  required  to  organize  a  new  corporation  to  perform  the 
pabhc  duties  required  of  the  old,  which  new  corporation  succeeds  to 


1  Memphis  &g.  R.  Co.  v.  Railroad 
Commissioners,  112  U.  S.  609.  Com- 
pare Acres  V.  Moyoe,  59  Tex.  628; 
Stephenson  v,  Texas  &c.  R.  Co.,  42 
Tex.  163.  It  was  so  held,  where  the 
gOTerning  statute  empowered  the 
compaoy  to  borrow  money  ^*  on  the 
credit  of  the  company  and  on  the 
mortgage  of  its  charter  and  works,** 


and  the  mortgage  In  question  under- 
took to  pass  both  its  charter  and 
works.  Memphis  &c.  R.  Co.  v.  Rail- 
road Commissioners,  iupra, 

*  Coe  V.  Columbus  &c.  R.  Co.,  10 
Ohio  St.  372,  3S6,  per  Oholson,  J.: 
quoted  with  approval  in  Memphis  &c. 
R.  Co.  V.  Railroad  Commissioners, 
112  U.  S.  609,  620. 
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the  corporate  rights  and  franchises  of  the  old.^  An  example  of  such  a 
statute  is  given  in  a  recent  work  '  from  the  statute  books  of  the  State 
of  New  York,  as  follows :  *^  In  case  the  railroad  and  property  connected 
therewith,  and  the  rights,  privileges  and  franchises  of  any  corporation, 
except  a  street  railroad  company,  created  under  the  general  railroad 
law  of  this  State,  or  existing  under  any  special  or  general  act  or  acts  of 
the  legislature  thereof,  shall  be  sold  under  or  pursuant  to  the  judgment 
or  decree  of  any  court  of  competent  jurisdiction,  made  or  given  to 
execute  the  provisions  or  enforce  the  lien  of  any  deed  or  deeds  of  trust 
or  mortgage  theretofore  executed  by  any  such  company,  the  purchasers 
of  such  railroad  property,  or  franchises,  and  such  persons  as  they  may 
associate  with  themselves,  their  grantees  or  assignees,  or  a  majority  of 
them,  may  become  a  body  politic  or  corporate,  and  as  such  may  take, 
hold  and  possess  the  title  included  in  said  sale,  and  shall  have  all  the 
franchises,  rights,  powers,  privileges  and  immunities  which  were 
possessed  before  such  sale  by  the  corporation  whose  property  shall  have 
been  sold  as  aforesaid,  by  and  upon  filing  in  the  office  of  the  Secretary 
of  State  a  certificate  duly  executed  under  their  hands  and  seals,  and 
acknowledged  before  an  officer  authorized  to  take  the  aknowledgment 
of  deeds ;  in  which  certificate  the  sud  persons  shall  describe,  by  name 
and  reference  to  the  act  or  acts  of  the  legislature  of  this  State  under 
which  it  was  organized,  the  corporation  whose  property  and  fran- 
chises they  shall  have  acquired  as  aforesaid,  and  also  the  court  by 
authority  of  which  such  sale  shall  have  been  made,  giving  the  date 
of  the  judgment  or  decree  thereof,  authorizing  or  directing  the  same, 
together  with  a  brief  description  of  the  property  sold ;  and  shall  also  set 
forth,"  the  name  of  the  corporation,  the  capital  stiOck,  the  number  of 
directors,  and  the  plans  and  agreements  of  reorganization.'  *^  Every 
stockholder  in  any  company,  the  franchises  and  property  whereof  shall 
have  been  sold  as  aforesud,  shall  have  the  right  to  assent  to  the  plan  of 
readjustment  and  reoganization  of  interests,  pursuant  to  which  such 
franchises  and  property  shall  have  been  purchased  as  aforesaid,  at  any 
time  within  six  months  after  the  reorganization  of  said  new  company, 
and  by  complying  with  the  terms  and  conditions  of  such  plans,  become 
entitled  to  his  pro  rata  of  the  benefits  therein,  according  to  its  terms."  ^ 


>  For  cases  arising  ander  snch 
statutes,  see  Pittsburgh  &c.  R.  Co.  v, 
Fierst,  96  Pa.  St.  144 ;  Com.  o.  Central 
Passenger  R.  Co.,  52  Pa.  St.  506.  Com- 
pare WeUsboroagh  &c.  Plank  Road 
Co.  9.  Griffin,  57  Pa.  St.  417. 

>  2  Beach  Railw.,  §  767. 

*  New  York  Laws  of  1850,  eh.  140, 
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§  5,  as  amended  by  New  York  Laws  of 
1854,  ch.  282,  and  by  New  York  Laws 
of  1878,  ch.  710;  New  York  Laws  of 
1874,  ch.  480. 

4  New  York  Laws  of  1874,  ch.  480, 

8.    See  Pratt  v.  Mnnson,  84  N.  Y. 

582,  as  to  the  effect  of  the  act  of  1854 

in  repealing  the  prior  statute  of  this 
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to  this  statate,  the  Court  of  Appeals  of  New  York  say :  * '  The 
first  section  provides  that  in  case  a  railroad  and  the  property,  rights, 
privileges  and  franchises  connected  therewith  shall  be  sold  under  a 
mortgage  foreclosure,  the  purchasers,  and  such  persons  as  they  may 
asBOdate  with  themselves,  their  grantees  or  assigns,  may  become  a  cor- 
pontion,  and  as  such  may  take,  hold  and  possess  the  property  and 
fraDcluses  sold,  by  executing  and  filing  the  certificate  provided  in  the 
section.  Under  that  section  any  number  of  persons  may,  at  a  fore- 
closare  sale  of  a  raihroad  and  its  franchises,  purchase  the  property  for 
themselves,  and  organize  a  new  company,  which  will  possess  ail  the 
powers,  rights,  privileges  and  franchises  of  the  prior  corporation,  and  be 
subject  to  the  provisions  of  the  general  railroad  laws  of  the  State.  In 
sach  case  the  rights  of  all  the  stockholders  of  the  prior  corporation  will  be 
absoiately  barred  and  cut  off  by  the  foreclosure  and  sale.  But  purchas- 
ers at  such  a  foreclosure  sale,  instead  of  bu3dng  absolutely  for  themselves, 
may  buy  the  property  in  pursuance  of  a  plan,  as  mentioned  in  the  second 
section  of  the  act,  for  the  readjustment  of  the  fespective  interests  therein 
of  the  mortgage  creditors  and  stockholders  of  the  company.  Notwith- 
standing the  formation  of  the  plan,  however,  the  foreclosure  becomes 
absolute  against  the  corporation,  and  all  its  rights  and  all  the  proprietary 
interests  of  the  stockholders  are  absolutely  barred  and  cut  off.  The 
entire  property  of  the  corporation  passes  under  the  sale  as  absolutely  as 

oitiure.    The     statute    was    further  purchased,  he  stood  In  the  awkward 

amended  by  the  act  of  1S76,  chapter  predicament   of   owning   a   property 

446,  ind    the    construction   of   the  which  It  was  not  certain    he  could 

amended  statate  was  Inyolved  in  the  either  use  or  sell.    It  was  to  cure  this 

case  of  Vatable  v.  New  York  ftc.  B.  difficulty  that  the  act  of  1854  and  Its 

Co.,  96  N.  T.  49;  reversing  8,  c,  11  subsequent    amendments   were    de- 

Abb.  N.  C.  (N.  T.)  138.     In  another  signed.    In  the  absence  of  an  existing 

ease  it  was  said:  '^Before  these  acts  corporation,   capable   of  taking   and 

were  passed^  such  a  railroad   mort-  exercising   the   franchises    sold,  the 

gage,  whUe  it  certainly   covered  the  purchaser  was  authorized  to  create  a 

special   and   peciQlar    franchises   of  new  corporation,  for  the  purposes  of 

the  company,    could   with  difficulty  the  transfer,  but  whose  corporate  life 

be  construed  to  cover  Its  corporate  came  from  the  grant  and  authority  of 

life,  or  right  to   be   a  corporation,  the  State.    It  Is  quite  evident  that  this 

•nd    the   subject    created    doubts,  authority  was  Intended  only  to  meet 

That  right,   it  was    argued,    could  a  possible  emergency,  and  not  at  all  to 

scarcely  be   said  to  pass  to  a  pur-  pi  event  a  sale  or  transfer  to  a  coY7)ora- 

chaser  by  virtue   of   his   purchase,  <<on already «B<at<n^,  and  capable,  under 

and  could  only  be  given  by  the  author-  the  law  of  Its  creation,  of  holding  the 

Ity  of  the   State.    Unless,  therefore,  property  and  exercising  the  franchises 

the  porehafler  could  find  some  corpo-  which  passed  to  the  purchaser  by  the 

late  body  in  existence,  capable  of  hold-  mortgage  sale."    People  v.  Brooklyn 

ing  and  exercising    the    franchises  &c.  B.  Co.,  89  N.  Y.  75,  84. 
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it  did  under  the  prior  statutes,  and  the  plan  has  reference  only  to  the 
new  corporation  to  be  formed,  and  to  interests  therein.  If  the  properly 
be  purchased  under  the  plan,  then  such  plan  must  be  embodied  in  the 
certificate  to  be  filed  as  required  by  the  first  section,  and  then,  as  pro- 
vided in  section  3,  every  stockholder  ^  shall  have  the  right  to  assent  to 
the  plan  of  readjustment  and  reorganization  of  interest,  pursuant  to  which 
such  franchises  and  property  shall  have  been  purchased  as  aforesaid,  at 
any  time  within  six  months  after  the  organization  of  said  new  company, 
and  by  complying  with  the  terms  and  conditions  of  such  plan,  become 
entitled  to  his  pro  rata  benefits  therein,  according  to  its  terms.'  So, 
after  the  foreclosure  sale,  the  only  property  interest  which  a  stockholder 
of  the  old  company  has  left  is  in  the  surplus,  if  any,  after  satisfying  the 
mortgage  and  other  preferential  claims.  It  is  entirely  optional  with  him 
whether  he  will  come  in  under  the  plan  and  join  the  new  company.  All 
the  statute  secures  to  him  is  the  option  or  privilege  to  join  the  new  com- 
pany by  a  compliance  with  the  terms  of  the  plan.  If  he  elects  to  join 
the  new  company,  then  he  gets  the  proportional  interest  therein,  which 
may  be  of  great  value  to  him.  But  his  right  to  join  the  new  company, 
BO  far  as  it  depends  upon  the  statute,  must  be  exercised  within  the  six 
months.  If  he  fails  within  that  time  to  exercise  his  right  by  assenting  to 
the  plans  and  thus  becoming  a  party  thereto,  he  cannot  take  or  claim  any 
rights  under  the  plans.  It  is  clearly  a  condition  precedent  that  he  must 
signify  his  assent  to  the  plan  within  six  months.  If  he  fails  to  do  so,  he 
forfeits  no  property,  as  that  was  swept  away  by  the  foreclosure  sale ;  he 
loses  simply  the  right  or  privilege  to  join  and  become  interested  in  the 
new  company  and  thus  to  acquire  an  interest  in  property.  That  is  a 
forfeiture,  if  it  can  properly  be  so  called,  which  the  law  imposes,  and 
against  which  the  courts  can  give  no  relief.  In  such  a  case  equity  can- 
not relieve  him  from  the  performance  of  the  condition  precedent,  and 
thus  vest  him  with  rights  of  property  which  he  did  not  otherwise  have. 
It  would  lead  to  intolerable  inconvenience,  confusion  and  difiSiculty,  if 
the  stockholders  of  the  old  company  could,  in  such  a  case,  take  their  own 
time  to  assent  to  the  plan  of  reorganization,  and  to  assert  their  right  to 
become  members  of  the  new  company,  upon  such  facts  as  they  would  be 
able  to  establish  in  a  court  of  equity."  ^ 

§  259.  Fnrther  Statutory  Provisions. — This  statute  has  been 
considerably  further  amended.  As  given  in  the  latest  edition  of  the 
General  Statutes  of  New  Yorh^^  it  permits  purchasers  and  others  asso- 

1  Yatable  v.  New  York  &c.  B.  Co.,  <  8  Bev.  Stat.  N.  Y.  1889  (Banks  & 

96  N.  Y.  49, 56,  reversing  s.  c.  1 1  Abb.      Bros,  ed.),  p.  1735. 
N.  C.  (N.  Y.)  133;  opinion  by  Earl,  J. 
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ciated  with  them,  upon  filing  articIeB  of  assodalion,  to  become  a  oor^ 
poration,  and  empowers  them  to  succeed  to  and  take  the  franchises, 
priyileges,  etc.,  of  any  corporation  organized  by  special  act  or  under  a 
geoersl  law  of  the  State,  whose  property  and  effects  have  been  sold 
under  a  mortgage.^    The  certificate  must  set  forth  the  particulars  re- 
qiured  by  the  statute  to  be  stated  in  the  original  certificate  of  incor- 
poration.*   Where    the  original    corporation  was  organized   under  a 
special  act,  the  certificate  shall  state :  1.  The  name  of  the  corporation 
to  be  formed.     2.  The  amount  of  the  capital  stock,  which  shall  not  ex- 
ceed that  which  the  original  corporation  was  authorized  by  law  to  have 
It  the  time  of  the  sale.     It  shall  also  state  the  number  of  shares  of 
which  the  stock  shall  consist.     8.  It  shall  also  state  the  title  and  date 
of  passage  of  the  act  creating  the  former  corporation,  and  any  other 
acts  relating  to  it.     4.  It  shall  state  the  number  of  the  directors,  and 
shall  give  the  names  of  the  first  board  of  directors  of  the  new  corpora- 
tidL*    This  last  provision  implies  that  the  new  corporation  is  not  or- 
ganized and  does  not  exist  as  a  corporation  untU  it  has  proceeded  to 
the  election  of  a  board  of  directors,  —  a  circumstance  which  seems  to 
bring  it  within  a  rule  declared  in  Ohio  and  Michigan  in  respect  of  con- 
flolidation  under  a  statute  of  Ohio.^    This  certificate  is  to  be  executed 
in  duplicate,  acknowledged,  and  filed  in  the  ofiice  of  the  Secretary  of 
State,  and  one  of  the  duplicates  is  to  be  filed  in  the  county  in  which 
the  first  corporation  had  its  principal  place  of  business.    The  statute 
also  contains  a  general  statement  to  the  effect  that  the  franchise  vested 
in  the  new  corporation  shall  be  as  broad  as  those  possessed  by  the  old, 
whether  from  the  terms  of  its  governing  statutes,  or  as  already  judi- 
cially construed.^    A  certified  copy  of  the  certificate  from  the  office 
of  the  Secretary  of  State,  or  of  the  county  clerk,  shall  be  received  in 
an  courts  as  legal  evidence  of  such  reincorporation.®    ....    By 
the  statate  of  Pennsylvania,  whenever  the  rolling  stock,  property  and 
franchises  of  any  railway,  gas  company,  or  any  corporation  created  by 
or  under  any  law  of  the  State  shall  be  sold,  under  a  decree  of  a  court 
of  the  State  or  of  a  court  of  the  United  States,  the  purchasers  may  in- 
corporate with  all  the  franchises  of  the  preceding  corporation,  but  sub- 
ject  to  all  the  restrictions  imposed  upon  it.    They  must  meet  within 
thirty  days  of  the  sale,  of  which  meeting  a  presgribed  notice  must  be 
given.    They  must  there  organize,  elect  a  president  and  six  directors, 
adopt  a  name  and  seal,  fix  the  amount  of  their  capital  stock,  not  ex- 
ceeding that  of  the  precedent  corporation,  in  shares  of  $50  each,  and 


-^.w.,  ,  *.  *  PoBty  2     327. 

'  Ibid,,  J  «.  «  Bev.  SUt.  N.  Y.,  9upra,  §  4. 

•  Ibid.,  S  5. 


'  Ibid.,  {  8.  *  Ibid.,  §  5. 
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may  issue  stocks  and  bonds,  and  ezecnte  mortgages  on  all  or  any  part 
of  their  property.  They  must,  within  a  month  of  the  porchase,  make  a 
certificate  specifying  the  date,  name,  corporate  stock,  name  of  presi- 
dent and  directors  of  tibie  new  corporation,  and  send  it  to  the  Secretary 
of  State  for  record ;  and  a  certified  copy  of  it  shall  be  cTidence  of  the 
incorporation  of  the  new  company.  They  must  also  signify  their  ac- 
ceptance of  the  provisions  of  article  16  of  the  constitution  of  Pennsylvania 
relating  to  private  corporations.  -  ...  By  the  statute  of  Ken- 
tucky^  which  applies  only  to  railroads,^  where  the  property  of  a  railway 
company  is  sold  under  a  decree  of  court,  the  purchasers  and  associates 
may  become  a  corporation,  with  the  right  to  exercise  all  the  franchises, 
privileges,  etc.,  and  subject  to  all  the  restrictions  of  the  charter 
of  the  original  company.  But  they  may  not  receive  subscriptions 
or  aid  from  counties,  towns,  etc.,  and  are  subject  to  certain  pro- 
visions of  the  general  laws  of  the  State  relating  to  corporations.'  The 
mode  of  incorporation  is  the  same  as  that  prescribed  by  the  general  law.' 
The  new  corporation  may  issue  negotiable  bonds,  not  in  excess  of  the 
original  cost  or  proper  cost  of  completing  the  road ;  may  give  priorities 
and  exemptions  to  certain  stockholders ;  and  may  secure  the  bonds  by 
mortgage.  A  lien  is  reserved  in  favor  of  the  wages  of  laborers^  for  work 
done  within  three  months  before  the  sale  or  seizure,  -—  that  is  to 
say,  the  new  corporation  takes  the  property  subject  to  this  incum- 
brance. -  -  -  -  By  the  statute  of  Massachusetts :  ^  ^  Any  or  all  of  the 
creditors  of  any  corporation  existing  by  authority  of  this  commonwealth 
and  organized  or  chartered  for  any  purpose  designated  in  this  chapter, 
which  has  been  adjudged  bankrupt  or  insolvent,  or  has  made  an  assign- 
ment of  its  property  for  the  benefit  of  its  creditors,  or  any  or  all  persons 
for  whose  benefit  such  corporation  has  assigned  the  whole  or  any  part  of 
its  property,  and  such  other  person  or  persons  in  either  case  as  they  may 
elect,  —  may  associate  themselves  for  the  purpose  of  forming  a  corpora- 
tion to  acquire  the  whole  or  any  part  of  the  property  of  such  bankrupt 
or  insolvent  corporation,  or  that  have  assigned  for  the  benefit  of  its 
creditors,  and  to  carry  on  the  business  previously  authorized  to  be  car- 
ried on  by  such  bankrupt  or  insolvent  corporation."  <  -  -  -  -  By 
the  statute  of  GdLifomia^  the  franchises,  etc.,  of  corporations  may  be 
levied  upon  to  satisfy  judgments  and  sold  as  other  property.  The  pur- 
chaser must  receive  a  certificate  of  purchase  of  the  franchises,  and 
immediately  be  let  into  possession,  and  must  transact  the  business  of 

1  Bull,  ft  F.  Kj.  Stat  1887,  p.  767,  •  Gen.  Stat.  Ky.,  chap.  56. 

1 1.  ^  Gen.  Stat,  of  Mass.  1882,  eh.  106, 

s  Ky.  Acts  of  1865-6,  No.  148,  f  f  1  §  15. 
and  2. 
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such  ooYponttikm,  irith  its  powers,  privileges  and  liabilities^  till  the 
franchise  is  redeemed*    He  may  recover  penalties  for  injuries  to  the 
franchise,  and  for  this  purpose  may  use  the  name  of  the  corporation,  and 
luB  recovery  will  be  a  bar  to  another  recovery  by  the  corporation.     In 
aD  other  respects  the  corporation  retains  the  same  powers  and  continaes 
boond  to  dischai^  the  same  duties,  and  subject  to  the  same  penalties  as 
heiare  the  sale.    The  corporation  may  redeem  within  one  year,  by  pay- 
ing or  tendering  the  money  expended  by  the  purchaser  with  ten  per 
cent  interest,  but  without  any  profits,  he  retaining  the  tolls  and  profits. 
The  sale  must   be  nuide   in   the  county  where  the  corporation  has 
its   principle   place   of  business,    or  where   it   has    taxable    prop- 
erty.^   -    -    -    -    By  the  statute  of  Michigan :  **  Whenever  any  cor- 
porations, now  existing  or  hereafter  formed,  may  have  conveyed  all 
tiieir  corporate  property,  real  and  personal,  together  with  their  fran- 
duaes,  growing  out  of  or  pertaining  thereto,  or  together  with  all  their 
corporate  franchises,  by  way  of  mortgage  or  deed  of  trust,  in  case  of 
the  sale  of  the  same  thereunder,  the  purchasers  at  such  sale  and  their 
aflBOciates  shall  be  entitled  to  have  and  exercise  all  the  privileges  and 
franchises  held  by  such  corporation,  and  shall  be  deemed  and  taken  to 
be  the  true  owners  of  its  corporate  rights,  and  to  be  corporators  vested 
irith  all  the  rights,  powers,  privileges,  and  benefits  conferred  by  law  or 
the  statutes  of  this  State  upon  such  corporations,  in  the  same  manner, 
and  to  the  same  extent,  as  if  they  were  the  original  corporators  at  the 
fomation  of  such  corporations ;  and  they  shall,  within  thirty  days  after 
such  sale  shall  become  absolute,  file  articles  of  association,  together  with 
a  oopy  of  the  order  confirming  the  sale,  in  the  office  of  the  Secretary  of 
State,  and  in  such  other  office  or  offices  as  the  original  articles  of  asso- 
ciation or  corporation  were  required  to  be  filed  in,  and  they  shall  hold 
title  to  and  enjoy  all  property  acquired  by,  or  donated  to,  such  corpora- 
tion, which  may  have  been  purchased  by  them  at  such  sale ;  and  such 
(successor)  corporation  may  issue,  and  themselves  hold  new  stock  in 
said  corporation  to  such  an  amount  and  of  such  denomination  as  was 
prescribed  in  the  articles  of  association  or  charter  of  the  original  cor- 
poration.   After  filing  the  new  articles  of  association,  as  required  by 
this  act,  the  old  officers  of  said  corporation  shall  bejsuperseded,  and  the 
old  stock  in  said  corporation  shall  be  deemed  forfeited  and  extinguished, 
and  may  be  canceled  on  the  books  of  said  corporation ;  and  the  new 
stodcholders,  and  the  officers  by  them  chosen,  or  elected,  shall,  in  the 
law,  be  deemed  and  taken  to  be  the  stockholders  and  officers  of  said 
eorporation,  and  the  sud  corporation  shall  not  be  liable  for  any  debts  or 
oWgatioQS,  except  those  by  it  thereafter  contracted.    But  no  prior  mort- 

Deer.  Ann.  Codes  Cal.  1885,  §  888. 
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gage  or  lien  shall  be  in  any  way  affected  by  such  proceedings,  and  all 
property  whatsoever,  if  any,  that  shall  not  be  sold,  shall  remain  liable  for 
all  debts  of  such  original  corporation,  and  no  liability  of  any  corpora- 
tors, director,  or  other  persons  whatsoever  shall  be  in  any  way  lessened 
or  affected  by  any  proceeding  or  act  aathorized  by  this  act.    Provided^ 
that  in  making  such  sale,  the  property  essential  to  the  exercise  of  cor- 
porate rights,  together  with  the  corporate  franchises,  shall  be  deemed 
an  entire  thing,  and  shall  be  sold  as  such,  separate  from  any  other 
property  mortgaged. "  ^    -    -    -    -    Such  a  statute  was  enacted  in  Ala^ 
bama  as  follows :  '^  In  each  and  every  case  in  which  any  railroad  may 
hereafter  be  sold  by  the  State  of  Alabama,  or  by  any  commission,  officer, 
or  agent  of  said  State,  or  by  any  proceeding,  judicial  or  otherwise,  author- 
used  by  law,  the  purchasers  at  any  such  sale  may  constitute  themselves  into 
a  body  politic  and  corporate,  and  shall  have  and  possess  all  the  powers 
and  franchises  which  belonged  to  the  company  or  corporation  origin- 
ally owning  the  railroad  so  purchased,  including  the  power  to  purchase 
and  hold  real  estate,  and  the  franchise  to  be  and  exist  as  a  corporation 
under  such  name  as  the  purchasers  may  select  and  adopt.    And  the 
board  of  directors  of  such  new  corporation  shall  have  power    •     •     • 
to  lease,  sell,  or  mortgage  all  or  any  part  of  the  franchises  or  prop- 
erty of  such  corporation,  including  the  franchise  to  be  and  exist  as 
a  corporation."    An  amendment  enacted  in  1875'  defines  the  mean- 
ing of  the  word  purchasers  in  the  preceding  statute,  and  provides 
that  a  majority  in  interest  of  the  purchasers  may  organize  the  corpora- 
tion, for  the  benefit  of  themselves  and  all  others  interested,  and  con- 
tains further  modifications  not  important  to  be  stated.    The  effect  of 
this  statute  was  to  make  the  reorganized  corporation  a  new  carporor- 
ticn  as  to  the  ownership  of  property,  and  in  the  sense  of  not  being  liable 
for  the  debts  and  engagements  of  the  former  company ;  but  in  re. 
spect  of  its  franchises  it  was  but  a  continuation  of  the  former  company. 
'^  These,"  said  the  court,  ^'  the  new  corporation  succeeds  to,  precisely 
as  they  were  surrendered  or  lost  by  the  defunct  corporation."     When, 
therefore,  the  defunct  corporation  held  its  franchises  subject  to  a  law  of 
the  State  imposing  a  certain  limitation  as  to  the  amount  of  toUs  which  it 
could  exact,  the  new  corporation  received  its  franchises  subject  to  the 
same  limitation.^ 

§  260.    These    Schemes    of    Reorganization    favored.  — 

Schemes  among  stockholders  and  bondholders,  formed  to  buy 

1  Mich.  Ann.  Stat.  1882,  §  4885.  *  Mobile  ftc.  B.  Co.  v.  Stelner,  61 

*  Alabama  Act  of  March  20, 1875;      Ala.  559. 
Alabama  Laws  of  1875,  p.  182. 
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and  reorganize  corporate  properties,  such  as  railroads,  are 
&yored  by  the  coarts,  unless  they  assume  the  form  of  schemes 
and  combinations  prejudicial  to  the  rights  of  the  creditors. 
In  other  words,  they  are  favored  when  they  are  equitable.^ 
Bat  members  of  the  old  company  can  no  more  be  forced  into  a 
reorganization  against  their  will  than  they  could  be  forced  to 
join  a  new  company  in  the  first  instance.^  When  therefore  the 
charter  of  a  corporation  expires,  a  majority  of  the  stockholders, 
proposing  to  form  a  new  company,  have  no  right,  as  against  a 
minority,  to  make  an  arbitrary  estimate  of  the  property  of  the 
corporation  to  be  transferred  to  the  new  company,  and  require 
the  minority  to  go  into  the  new  company  or  receiye  for  their 
bterest  in  the  property  of  the  old  company  a  sum  fixed  by 
those  who  are  buying  them  out.^ 

{  261.  £ffect  of  Beorir&nization  after  Mortgage  Fore- 
dosiire.  —  The  valid  foreclosure  of  a  mortgage  upon  all  the 
property  and  franchises  of  a  corporation,  cuts  o^  absolutely  the 
TighU  of  the  stockholders.  Thereafter  they  can  have  no  rights  in 
the  reorganized  corporation,  except  such  as  are  secured  to  them, 
if  any,  by  the  decree  of  foreclosure,  or  by  voluntary  arrange- 
ments among  the  parties  in  interest.^  Where  the  foreclosure 
takes  place  under  an  arrangement  between  the  holders  of  bonds 
secured  by  mortgage  and  the  stockholders  in  the  corporation, 
whereby  the  latter  are  to  be  allowed  to  come  into  the  reorgan- 
ized company,  upon  certain  conditions,  such  a  stockholder  can- 
not come  into  the  company  without  tendering  compliance  with 
those  conditions.*  It  is  a  mere  matter  of  contract,  and  he  can- 
not have  the  benefit  of  it  without  performance  of  the  obligation 
assumed  on  his  own  part.  Where  the  purchasers  of  the  prop- 
erty of  a  railroad  corporation  under  the  statutes  of  New  York*  at 
a  foreclosure  sale  reorganize  the  corporation,  they  thereby'  form 

>  Bobinson  v,  FhUa.  ftc.  R.  Co.,  28      Sup.  Ct.  Bep.  224;   po9t,  §§  316,  848, 
Fed.  Bep.  840.    See  Rlker  v,  Alsop,  27     et  aeq. 

Fed.  Bep.  261,  construing  the  terms  of  ^Thornton  v.  Wabash  R.  Co.,  81 

snch  an  arrangement.  N.  Y.  462;  Vatable  v.  New  York  &c. 

>  AnUy  i  52.  R.  Co.,  96  N.  Y.  49,  56. 

'  Mason  o.  Fewablc  Mln.  Co.,  188  ^  Carpenter  v.  CatUn,  44  Barb.  (N. 

U.  8.   60;    #.    e.  88  L.   ed.   524;  10     Y.)  75. 

•  Antey  §§  258,  259. 
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a  new  and  entirely  distinct  corporation  from  the  old  company. 
The  right  to  be  a  corporation  not  being  the  subject  of  mortgage, 
did  not  pass  by  the  sale,  but  is  obtained  by  a  direct  grant  from 
the  State  on  filing  the  new  certificate  of  incorporation.^  As  this 
proceeding  is  the  organization  of  a  new  corporation,  the  adven- 
turers must  pay  to  the  treasurer  of  the  State  of  New  York  the 
percentage  upon  their  capital  stock  provided  by  another  statute 
of  the  State ;  and  the  statute  which  obliges  them  to  pay  this,  in 
this  operation  of  it,  is  in  no  ydse  an  impairment  of  the  obligation 
of  their  contract  as  mortgagees  of  the  old  corporation.^ 

§  262.  Special  Privileires  of  Antecedent  Companies  pass 
to  New. —  Where  the  statute  empowers  a  railroad  company  to 
mortgage  all  its  property  and  franchises  to  secure  an  indebted- 
ness, and  the  property  and  franchises  are  sold  under  the  mort- 
gage, and  a  new  company  is  organized  under  the  general  laws  of 
the  State,  there  is  doubtful  authority  for  the  conclusion  that  spe- 
cial privileges  accruing  to  the  old  company  under  its  charter  vest 
in  the  new,  so  that  the  new  company  will  not,  in  respect  of  its 
obligation  to  fence  its  track  and  its  liability  to  damages  for  fail- 
ure so  to  do,  be  subject  to  the  general  law,  but  will  be  subject 
to  the  special  charter  provisions  of  the  old  company.  ^  It  was 
said  that  **  the  object  of  the  legislature  was  manifestly  to  keep 
alive  the  rights  and  duties  of  the  old  company  and  to  transfer 
them  to  the  new  company,  the  purchaser.  That  the  franchise 
was  not  intended  to  be  resumed  by  the  State,  is  clear.  The 
intent  of  the  legislature  must  have  been  .  •  .  ^  that  such 
property  was  to  be  holden  in  the  same  manner,  and  sub- 
ject to  the  same  rights  as  before.  The  owners  of  the  property 
were  to  lose  no  rights  by  the  transfer,  nor  was  the  public  to  lose 
any  right  thereby.'  "  *  In  like  manner,  it  was  said  by  the  Su- 
preme Court  of  Ohio :  **  It  must  be  inferred  that  the  legislature 
intended  the  purchasing  company  to  succeed  to  the  powers  and 
privileges  of  the  vending  company,  and  to  none  other.     The  in- 

1  People  V.  Cook,  1X0  N.  T.  448.  llnson  v.  Branch,   16  WaU.   (IT.  S.) 

<  People  v.  Cook,  110  N.  T.  448.  465,  which  was  not  a  case  of  rwrgaad' 

>  Daniels  v.  St.  Louis  &c.  R.  Co.,  mUUm^   but   of  con$oMation.     PoH, 

62  Mo.  43.  §  865,  et  aeq. 
^  Ibid.,  p.  47;  quoting  fromTom- 
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ttiiiBic,  as  well  as  the  market  yalue,  of  snoh  property  as  a  rail- 
road largely  depends  upon  the  rates  which  may  be  charged  for 
tnnsportation  thereon.  If  the  chartered  rates  follow  the  prop- 
erty, the  contracting  parties  stand  on  perfect  equality ;  bat  if  the 
Taloe,  or  in  other  words,  the  inducement  to  contract,  depend  on 
the  chartered  privileges  of  the  purchaser,  the  equality  is  not 
presenred,  and  especially  would  different  companies,  with  differ- 
ent charters,  occapy  unequal  grounds  as  bidders  for  the  purchase 
of  such  property."^  In  every  such  case,  the  solution  of  the 
question  must  be  sought  in  the  intent  of  the  governing  statute 
and  applicatory  constitutional  provisions.^ 

§  203.  New  Corporation  when  not  Liiable  for  Debts  of 
Old. — To  render  the  successor  of  a  corporation  liable  for  the  in- 
debtedness of  the  antecedent  one,  something  more  must  be 
shown  than  the  mere  fact  that  the  new  corporation  succeeded  to 
the  business  of  the  former.  The  party  seeking  to  recover  of 
the  new  corporation  for  a  debt  of  the  old  must  prove,  at  least, 
that  the  new  received  some  portion  of  its  funds  or  property 
which  was  chargeable  with  his  debt.®  Where  a  new  company  is 
established  in  the  place  of  an  old  one  whose  property  it  has 
purchased^  neither  this  property,  except  so  far  as  it  is  subject  to 
prior  liens,  nor  the  future  earnings  of  the  new  company,  can  be 
tiken  to  pay  the  debts  of  the  old.^     Where  a  mortgage  of  the 


1  CtmpbeU  v.  Marietta  &c.  R.  Co., 
2S011.  St.  188.  In  Slj  v,  Penn.  B.  Co., 
6(  Pft.  St.  809,  the  qaestion  is  dis- 
cusaed  In  relation  to  the  Buccessor- 
ship  of  corporate  rights  as  between 
letforand  lessee;  and  the  court  con- 
cludes that  *'  the  lessee  of  a  railroad 
corporation  must  necessarily  be  bound 
bj  all  the  prohibitions  and  limitations 
contained  in  the  charter  of  the 
lessor;  and,  on  the  other  hand,  must 
be  held  to  be  entitled  to  all  their  rights 
And  franchises.  The  legislature,  by 
uthorlzing  another  corporation  to 
uke  such  lease,  have,  by  necessary 
hnplication,  conferred  them.*' 

'  1  statute  providing  that  *<  aU 
rl|^t8  "  as  to  a  Une  of  railway  which 
"  ire  and  haTe  been  legally  Tested  '* 


in  one  corporation  shall  pass  to  an- 
other corporation  upon  a  sale  by  one 
to  the  other,  passes  a  right  of  exemp- 
tion from  taxation,  where  such  right 
exists  in  the  vendor  company  at  the 
time  of  sale.  Atlantic  &c.  R.  Co.  v. 
Allen,  15  Fla.  687.  In  Arkansas  a  leg- 
islative privilege  granted  to  a  railroad 
corporation,  that  the /are«  shall  not  be 
reduced  below  a  certain  limit,  does  not 
pass  to  a  corporation  organized  after 
a  foreclosure  sale  of  the  property  and 
franchises  of  the  original  company. 
Dow  9.  Beidleman,  49  Arlc.  885;  s,  c. 
S.  W.  Eep.  297. 

<  Hopper  V.  Moore,  42  Iowa,  688; 
post^  \  875. 

*  Bruffett  V,  Great  Western  B.  Co., 
25  III.  858. 
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assets  of  a  corporation  —  generally  a  railway  company  —  is  fore^ 
daaed  and  the  purchasers,   for  the   purpose  of   managing   the 
property  and  taking  to  themselves  the  necessary  corporate  fran- 
chises,  organize  a  new  corporation,  this,  not  being  a  continuation 
of  the  old  corporation,  is  not  liable  for  its  debts,^  or  bound   to 
perform   its  obligations  although   the  new  company  takes  the 
same  name  as  the  old  one,  unless  such  a  liability  has  been  as- 
sumed by  contract,  or  has  been  imposed  by  an  operative  statate. 
This  conclusion  is  obvious  on  the  slightest  reflection.    It  would 
entirely  defeat  and  destroy  the  value  of  a  mortgage  security  upon 
corporate  property,  if  the  mortgagees,  obliged  to  become  the 
purchasers  of  the  property  at  a  foreclosure  sale,  could  organize 
themselves  into  a  corporation   for  the  purpose  of  managing 
it  only  upon  the  condition  of  assuming  the  floating  debts  of 
the  old  company.     The  result  would  simply  be  to  oblige  the  se- 
cured creditors  to  pay  the  debts  due  to  the  unsecured  creditors. 
Or,  as  Mr.  Justice  Cooper  quaintly  remarked,  it  **  would  be  a 
practical  illustration  of  the  query,  ^  does  prohibition  prohibit,^ 
in  the  form  of  *  does  security  secure?* ''^    Thus,  a  railway 
company,  organized  under  the  provisions  of  a  general  law,  with 
power  to  purchase  the  franchises  and  property  of  an  older  com- 
pany, previously  sold  under  a  mortgage,  as  well  as  to  construct 
and  operate  other  lines  of  road,  is  not,  by  virtue  of  such  pur- 
chase, an  assignee  of  the  older  company,  so  as  to  be  bound  by 
its  contracts,  except  such  as  are  a  lien  or  charge  upon  the 
propei*ty  and  franchises  thus  purchased."    A  statute  of  Wiscon- 
sin *  authorizing  any  person  or  corporation  becoming  the  pur- 


1  Memphis  Water  Co.  o.  Magens, 
79  Tenn.  87. 

*  Ibid.f  p.  44;  Menasha  v.  MUwan- 
kee  &c.  R.  Co.,  52  Wis.  415;  Thornton 
V.  Wabash  R.  Co.,  81  N.  Y.  462;  Neff 
r.  Wolf  RiTer  Boom  Co.,  50  Wis.  686; 
Sapplngton  v.  Little  Rock  &c.  R.  Co., 
37  Ark.  28;  GUman  «.  Sheboygan  &c. 
R.  Co.,  87  Wis.  817;  VUas  v.  Milwau- 
kee &c.  R.  Co.,  17  Wis.  498;  Smith  v. 
Chicago  &c.  R.  Co.,  18  Wis.  17; 
Wright  V.  Milwaukee  ftc.  R.  Co.,  25 
Wis.  46;  Cookv.  Detroit  &c.  R.  Co., 
48  Mich.  849;  SnUivano.  Portland  &c. 
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R.  Co.,  94  U.  S.  806,  810;  ChUd  o.New 
Tork&c.R.  Co.,  129  Mass.  170;  Stew- 
art's Appeal,  72  Pa.  St.  291;  Hatcher 
0.  Toledo  &c.  R.  Co.,  62  111.  477 ;  Hoard 
V.  Chesapeake  &c.  R.  Co.,  128  U.  8. 
222;  8.  c.  81  Law.  ed.  180;  8  Snp.  Ct. 
Rep.  74 ;  Helton  o.  St.  Louis  ftc.  R.  Co., 
25  Mo.  App.  822;  Houston  &c.  R.  Co. 
V.  Shirley,  64  Tex.  125,  187.  See  also 
Morgan  County  v.  Thomas,  76  IL  147. 

>  Menasha  v,  Milwaukee  &c.  R.  Co., 
52  Wis.  414. 

*  R.  S.  Wis.,  p.  621,  §§  1788,    1789. 
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ehaaer  of   the  property  and  franchises  of  any  corporation  at 
mortga^,  bankrupt  or  other  judicial  sale,  to  <<  reorganize  under 
the  charter  or  act  of  incorporation  or  law  under  which  such  com- 
pany or  association  was  created  or  organized/'  and  to*' have 
the  same  rights,  powers,  privileges  and  franchises  such  com- 
pany, association  or  corporation  had  or  were  entitled  to  at  the 
time  of  such  purchase  or  sale,"  — does  not  make  the  reorganized 
corporation   a   continuance   of  the  old  one  and  liable  for  its 
debts.^    But  where  the  old  railway  company  had  appropriated 
land  of  the  plaintiff  without  paying  him  for  it,  and  the  new 
company  continued  the  operation,  it  was  held  that,  although  the 
land-owner  could  not  maintain  against  the  new  company  an 
action  of  debt  on  a  judgment  recovered  against  the  old  for  the 
^^i^f  yet  he  might  have  a  remedy  in  equity  against  the  new 
company  to  compel  it  either  to   pay  compensation  for  the  use 
of  his  land,  or  to  stop  mnning  its  cars  over  it.     But  this  liabil- 
ity would  be  founded  upon  the  principle  that  the  new  company 
had  seen  fit  to  adopt  and  ratify  the  original  undertaking,  and  had 
therefore  made  itself  liable  to  make  compensation.     It  would 
be  an  application  of  the  maxim  qui  sentit  commodum  sentire 
debei  et  onus.*    The  same  principle  applies  in  respect  of  the 
rights  of  one  who  acquired  a  lien  upon  the  property  of  the  old 
company  subsequently  to  the  making  of  the  mortgage.     This 
lien  does  not,  of  course,  follow  the  property  into  the  hands  of 
the  company  which  is    reorganized  after  the  mortgage  f ore- 
closore;  since  the  contract  is  one  which  does  not  affect  the  prior 
mortgagees,  and  to  allow  it  to  operate  as  a  lien  upon  the  prop- 
erty in  their  hands  would  be  to  allow  the  mortgagor,  by  a 
sabseqaent  contract  with  a  stranger,  to  impair  the  security  of 
his  mortgagee.' 

S  264«  Illustrations. — A  banking  company  existed  in  Texas, 
onder  a  charter  of  such  a  nature  that  the  lesrislatare,  in  the  event  of  its 
expintion,  had  not,  under  the  constitution,  the  power  of  renewing  it. 
It  became  insolyent,  and  made  an  arrangement  with  all  its  creditors, 

*  Neflv.  Wolf  RlT.  Boom  Co.,  60  »  ChUd  v.  New  York  Ac.  R.  Co.,  129 

Wis.  686.  Mass.  170. 

I  Oilman  «.  Sheboygan  &c.  B.  Co., 
n  Wto.  817. 
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save  one,  by  which  they  Agreed  to  accept  74  cents  in  the  dollar  ot 
their  respectiye  claims.    Thereafter  certain  citizens  subscribed  abont 
$20,000,  to  be  added  to  the  assets  of  the  insolyent  bank ;  a  new  bank- 
ing corporation  was  organized  in  a  manner  not  shown  by  the  evidence  ; 
bat  it  took  the  same  name  as  the  old  corporation,  and  the  old  corpora- 
tion transferred  all  of  its  assets  to  it,  and  undertook  to  include  in  the 
transfer  its  name  and  corporate  franchises.    It  also  obligated  itself 
to  pay  to  the  new  corporation  whatever  amounts  the  latter  might  be 
compelled  to  pay,  in  excess  of  the  74  cents  in  the  dollar  which  all  the 
creditors  save  one  had  agreed  to  receive  in  compromise  of  their  re- 
spective claims ;  and  the  new  corporation  agreed  to  pay  for  the  old  cor- 
poration this  74  per  cent.     A  dissenting  creditor  brought  an  action 
against  the  new  corporation  to  recover  the  balance  due  him  as  a  depos- 
itor, on  the  theoiy  that  it  was  the  same  corporation  as  was  the  old. 
The  court  held  that  this  theory  was  correct.     *'  The  shareholders  at 
that  time  agreed  with  a  new  set  of  shareholders  that  the  latter  should 
become  substituted  to  the  rights  of  the  former  in  the  corporate  prop- 
erty and  franchises,  in  consideration  of  their  agreeing  to  pay  its  cred«- 
itors  to  the  extent  of  74  cents  on  the  dollar.     This  is  shown  by  the 
facts  that  the  business  was  resumed  in  the  original  name  of  the  cor- 
poration, and  that  the  original  seal  was  used  in  the  authentication  of 
its  transactions.     The  use  of  the  seal  conclusively  establishes  that  the 
operations  of  the  concern  were  carried  on  under  the  franchises  of  the 
original  charter  and  its  amendments ;  for,  since  the  adoption  of  Uke 
present  constitution,  no  new  charter  could  have  been  obtained  for  the 
purpose  of  doing  a  banking  business.     It  is  uniformly  held  that  a  cor- 
poration is  not  dissolved  by  the  mere  fact  that  it  becomes  insolvent." 
After  citing  cases  in  illustration  of  this  principle,  the  court  proceed : 
^'  There  being  a  mere  change  of  membership,  and  not  a  change  of  the 
corporation  itself,  it  follows  that  the  obligations  existing  against  it  be- 
fore the  original  organization,  continued  to  exist  against  it  when  reor^ 
ganized.''  i    .    -    -    -   An  agricultural  society,  whose  object,  accord- 
ing to  its  constitution,  was  ^*  to  improve  the  condition  of  agriculture, 
horticulture,  and  the  mechanic  and  household  arts,"  was  reorganized 
into  a  joint  stock  company,  '^  to  improve  the  condition  of  agriculture, 
horticulture,  floriculture,  mechanic    and  household  arts,"  the  name 
being  changed  only  by  substituting  the  word  '^  board  "  for  ^*  society." 
The  old  society  provided  for  holding  annual  fairs,  and  the  new  for 
annual  fairs  and  exhibitions.     It  was  held,  that  there  was  no  substan- 
tial change  in  the  objects  of  the  society ;  and  the  new  one,  continuing 
still  a  public  institution,  was  liable  only  to  the  extent  of  its  corporate 

^  Savings  Bank  v.  Sachtleben,  67  Tex.  421,  434. 
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property.  ^  .  -  .  .  Where  an  act  of  assembly  placed  the  coming 
into  existence  of  a  railroad  company  upon  the  contingency  of  the  sale 
of  a  certain  railroad  under  a  mortgage  and  purchase  thereby  and  al- 
lowed the  stockholders  in  the  original  company,  by  an  arrangement 
Babsequent  to  the  purchase  and  before  the  organization  of  the  new 
company,  to  become  stockholders  of  the  new  company,  without  pay- 
ment of  any  money,  —  it  was  held  that  this  did  not  impose  on  the  new 
company  the  debt  of  the  old.' 

§  265.  But  Assets  of  Old  Corporation  liiable  for  its  Debts 
In  Haads  of  New. — As  elsewhere  shown,' the  assets  of  a  corpora- 
tion area  trust  fund  in  its  hands,  for  its  creditors.     From  this 
it  follows  that  any  arrangement  which  involves  an  unauthorized 
dirersion  of  this  trust  fund,  from  an  insolvent  to   a  reorganized 
corporation,  will  not  affect  the  rights  of  dissenting  creditors,  so 
as  to  disable  them  from  following  the  fund  into  the  hands  of 
the  new  corporation  and  subjecting  it  to  the  payment  of  their 
dcbts.^    Where  the  corporation  is  reorganized  in  such  a  sense  as 
to  create  a  new  corporation,  instead  of  merely  reviving  and 
continuing  the  old  one,  —  although  the    new   corporation  will 
not  be  liable  at  law  for  the  debts  of  the  old  one,  yet  the  assets 
of  the  old  corporation  may  be  pursued  in  equity,  as  a  trust  fund, 
bto  the  hands  of  the  new  corporation,  and  there  subjected  to  the 
debts  of  the  old  corporation.^    So,  a  conveyance  of  its  assets  by 
one  corporation  to  another,  for  the  purpose  of  hindering,  delaying 
or  defrauding  its  creditors,  stands  on  the  same  footing  as  fifraudu^ 
lad  convey ance  by  a  private  person,  and  is  voidable  at  the  suit 
of  ft  judgment  creditor,  or  otherwise  according  to  the  rules  of 
procedure  of  the  particular  forum.    A  transfer  of  all  the  assets  of 
one  corporation  to  another,  whereby,  through  a  mere  change  of 
name,  an  attempt  is  made  to  defraud  creditors,  or  which  would 


^  Lirbigston  County  Agrlcoltnral 
Society  V.  Hunter,  110  111.  165. 

<  Stewart^s  Appeal,  73  Pa.  St.  291. 
That  an  assumption  by  the  new  com^ 
my  of  the  debts  of  the  old,  does  no^ 
oblige  it  to  issue  its  «Aare«  to  the 
sbareholders  of  the  old,  in  exchange 
for  theirs,  see  Conant  v.  National  Ice 
Co.,  40  N.  r.  Super.  88. 

'  J^,  f  2951. 


*  Railroad  Co.  v,  Howard,  7  Wall. 
(IT.  S.)  392;  recognized  In  Vose  v. 
Cowdrey,  49  N.  Y.  348. 

*  MarshaU  v.  Western  &c.  B.  Co., 
92  N.  C.  822;  Von  Glahno.  De  Rosset, 

81  N.  C.  467;  BaUroad  Co.  v.  Rollins, 

82  N.  C.  528;  Dobson  o.  Slmonton,  86 
N.  C.  492;  Agricultural  Society  «. 
Hunter,  110  lU.  155. 
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operate  as  a  fraud  upon  them,  will  not  be  upheld  as  against  them, 
and  the  transferee,  taking  the  property  with  notice,  takes  it  cum 
onere}  Thus,  it  has  been  held  that  if  the  shareholders  in  a  corpo- 
ration enter  into  a  scheme  bj  which  they  purport  to  form  a  new 
corporation  and  elect  the  officers  of  the  old  as  officers  of  the  new, 
and  divide  the  stock  of  the  new  among  those  who  were  stockholders 
in  the  old,  in  proportion  to  their  respective  holdings  in  the  old  and 
in  exchange  for  the  same,  and  the  trustees  of  the  old  corporation 
then  cause  its  property  to  be  conveyed  to  the  new,  —  this  convey- 
ance will  be  held  fraudulent  as  to  creditors  of  the  old  corpora- 
tion.' In  such  a  case,  on  principle,  the  right  of  a  creditor  of 
the  old  corporation  to  pursue  its  property  in  the  hands  of  the 
new  would  seem  to  rest  equally  on  either  of  the  three  following 
grounds:  1.  That  of  a  fraudulent  conveyance,  as  stated  in  the 
case  just  cited.  2.  That  the  property  is  a  trust  fund  for  the 
payment  of  his  debts,  and  that  he  can  follow  it  in  equity  into 
the  hands  of  any  new  taker  with  notice  and  charge  him  as  a 
trustee.  3.  That  the  new  corporation  is  in  fact  merely  a  con- 
tinuation of  the  old,  and  in  law  the  same  person  as  the  old.  In 
some  jurisdictions  the  equitable  interest  of  the  old  corporation  in 
its  assets,  which  have  passed  into  the  hands  of  the  new,  may  be 
levied  upon  under  an  attachment  or  execution  at  the  suit  of  a 
creditor  of  the  old.* 

§  266.  Illnstrations.  — A  good  illustration  of  the  doctrine  of  the 
preceding  paragraph  is  found  in  a  case  where  the  stockholders  of  an 
insolvent  corporation  contracted  to  sell  all  its  property  to  another  cor- 
poration, under  an  arrangement  with  the  mortgagees  of  the  former, 
whereby  such  mortgagees  consented  to  receive  84  per  cent,  of  the 
purchase  money,  in  satisfaction  of  their  claims,  to  a  much  larger  amount, 


1  Blair  V,  St.  Louis  &c.  B.  Co.,  22 
Fed.  Bep.  3€. 

*  San  Francisco  &c.  B.  Co.  v.  Bee, 
48  Cal.  S98.  The  transfer  of  the  prop- 
erty of  a  corporation  to  a  new  com- 
pany, the  BtoclLholders  of  which  con- 
sist of  the  old  stockholders  and  certain 
creditors  of  the  old  company,  is  fraud- 
ulent as  to  other  creditors.  Montgom- 
ery Web.  Co.  V.  Dienelt,  188  Pa.  St. 
535;  s,  c.  19  Atl.  428.  An  Iniiolvcnt 
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corporation  cannot  transfer  its  prop- 
erty, even  for  a  valuable  considenUion^ 
to  a  new  corporation  into  which  it  is 
reorganized,  so  as  to  hinder  or  delay 
its  creditors  in  the  coUection  of  their 
debts,  although  such  hindrance  or  de- 
lay was  not  the  purpose  of  the  trans- 
fer. McVicker  o.  American  Opera 
Co.,  40  Fed.  Bep.  861. 

*  Such  l8    the   law    of    Georgia. 
Georgia  Ice  Co.  v.  Porter,  70  Ga.  687. 
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tod  whereby  the  residue  (16  per  oeDt.)  was  to  be  paid  to  the  stock- 
holders, which  arrangement  left  certain  judgment  creditors    unpaid. 
It  was  held  that  this  residue  of  16  per  cent,  represented  the  equity  of 
redemptioii  in  Hie  mortgaged  property,  and  belonged  to  the  Insolvent 
corporation,  and  not  to  its  stockholders;  that  the  corporation  was 
entitled,  as  trostee  for  its  creditors,  to  the  benefit  of  the  rebate  made 
by  the  mortgagee ;  and  that  the  Judgment  creditors  were  entitled  to 
have  it  applied  to  their  demands  in  preference  to  the  stockholders,  to 
irtiom,  by  the  terms  of  the  contract,  it  was  payable ;  and  further,  that  it 
made  no  difference  that  the  title  to  the  property  was  transferred  to  the 
purchaser  by  means  of  a  foreclosure  of  the  mortgage  thereon,  —  such 
foredosnre  having  been  made  in  pursuance  of  the  arrangement,  and 
merely  as  a  means  of  consummating  the  contract  of  sale  and  transferring 
a  dear  title.^    ....    On  the  other  hand,  the  application  of  this 
prindple  was  denied  in  a  case  presenting  the  following  state  of  facts : 
Certain  creditors  of  an  insolvent  railroad  company  entered  into  an 
•greement  to  purchase  the  property  of  the  company  upon  a  foreclosure 
Bile  and  to  organize  a  new  company.    The  agreement  provided  for  the 
issuing  of  bonds  and  stock  by  the  new  company,  apportioning  the  same 
among  the  holders  of  the  mortgage  bonds,  actually  issued,   of  the  old 
company,  and  certain  other  specified  creditors.    The  property  was  pur- 
chased for  less  than  the  aggregate  amount  of  such  mortgage  bonds,  and 
wiB  afterwards  transferred  to  the  new  company,  its  bonds  and  stocks 
inaed,  and  apportioned  as  provided  in  the  agreement.     The  old  com- 
pany being  indebted  to  H.,  one  of  the  parties  to  the  creditors'  agree- 
ment, for  iron  rails  furnished  by  him,  and  A.,  being  equitably  entitled, 
mider  the  contract  of  purchase,  to  its  mortgage  bonds,  for  the  unpaid 
balance  on  the  rails,  he  brought  suit  claiming  that,  his  claim  not  being 
ittcladed  in  the  first  mentioned  agreement,  the  bonds  to  which  he  was 
equitabfy  entitled  should  be  deemed  to  have  been  actually  issued  to  him, 
at  the  date  of  making  the  creditor's  agreement,  and  that  the  property 
in  the  hands  of  the  new  company  be  deemed  held  by  it  in  trust  to  pro- 
vide for  plaintiff's  mortgage  bonds,  as  for  those  which  had  actually 
been  issued  and  provided  for  in  such  agreement.    The  complaint  alleged 
no  fraad,  either  in  the  creditors'  agreement  or  the  foreclosure  sale,  or 
that  any  of  the  stockholders  in  the  old  company  derived  benefit  from 
the  creditor's  agreement.    The  defendants  demurred.     It  was  held : 
1.  That  the  parties  to  the  creditors'  agreement  were  bona  fide  pur- 
chasers, and  acquired  the  property  unincumbered  by  any  trust,  ex- 
cept such  as  was  expressed  in  the  agreement  itself.     2.  That  although, 
M  betreen  the  old  company  and  its  creditors,  equity  would  deem  that 

1  Railroad  Ck>.  v.  Howard,  7  WalL  (U.  S.)  892. 
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to  have  been  done  which  ought  to  have  been  done,  this  rnle  would  not 
apply  to  the  rights  of  third  parties  (as  between  each  other),  who  had 
contracted,  with  referenoe  to  acts  of  the  company  already  performed, 
and  that  the  plaintiff,  having  himself  been  a  party  to  that  contract  and 
received  benefit  from  it,  coald  not  bring  it  within  the  rule.  8.  That 
therefore  the  facts  stated  in  the  complaint  did  not  constitute  a  caase 
of  action.^  ....  The  Supreme  Court  of  Georgia  has  said  that 
*'  the  conversion  of  a  trading  company,  acting  as  a  corporation  de 
facto^  into  one  de  jure^  will  not  exempt  the  property  held  in  the  latter 
character  from  liability  for  the  obligations  of  the  former/'  ^ 

§  267.  When  New  Corporation  Lilable  for  Debts  of  Old.  — 

While,  as  a  general  rule,  the  corporation  which  succeeds,  bj  a 
purchase  under  a  foreclosure  sale,  to  the  property  of  another  cor- 
poration, is  not  liable  for  its  general  debts,  it  may  become  so  by 
organizing  under  a  statute  which  imposes  this  liability  upon  it. 
Such  was  the  case  where  the  Terre  Haute,  Alton  &  St.  Louis 
Bailroad  was  sold  under  a  judgment,  and  its  purchasers  were, 
by  an  act  of  the  legislature  of  Illinois,  incorporated  under  the 
name  of  the  St.  Louis,  Alton  and  Terre  Haute  Bailroad  Com- 
pany, with  the  following  proviso  in  their  charter:  **  All  bona 
fide  claims  or  judgments  for  stock  heretofore  killed  by  the 
Terre  Haute,  Alton  &  St.  Louis  Eailroad,  and  all  claims  for 
right  of  way  on  that  part  of  the  road  from  Belleville  to 
Illinoistown,  and  all  just  dues  for  work  and  labor  done,  and  for 
wood  and  ties  furnished  or  taken  for  the  said  Terre  Haute, 
Alton  and  St.  Louis  Railroad  Company,  shall  be  assumed  and 
paid  by  the  St.  Louis,  Alton  and  Terre  Haute  Railroad  Com- 
pany, as  a  condition  precedent  to  the  operation  of  this  act."  ^ 
It  was  said  of  this  statute:  *<  It  was  manifestly  the  intention 
of  the  legislature,  in  thus  clothing  appellants  with  the  property 
and  franchises  of  the  old  company,  to  place  them  as  a  corpora- 
tion in  their  shoes,  on  certain  conditions,  'one  of  which  was 
that  they  should  pay  and  discharge  all  unsatisfied  judgments 
recovered  against  the  old  company  for  work  and  labor  per- 
formed for  it  on  their  railroad.  The  name  of  the  old  company 
may  remain,  but  that  is  all.     It  is  stripped  of  all  its  .powers  and 

1  Vose  V,  Cowdrey,  49  N.  Y.  886.  *  Dl.  Friv.  Acts  of  1861,  p.  680. 

'  Georgia  Ice  Co.  «.  Porter,  70  Qa. 
687,  642. 
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frandiiaeB  and  property,  to  all  of  which  appellants  have  sac- 
oeededy  and  they  have  assamed,  in  consideration  of  the  grant,  to 
become  the  debtors  of  such  creditors  of  the  old  company  as  had 
obtained  judgments  against  it  for  work  and  labor  done  upon  their 
road,  the  benefits  of  which  appellants  are  in  the  full  and  undis- 
turbed enjoyment/'  It  was  not  a  good  argument,  in  an  action 
brought  against  the  new  company  on  a  liability  of  the  old,  that 
the  statute  had  given,  in  express  terms,  no  action,  for  the  com- 
mon law  would  supply  the  remedy ;  nor  was  it  an  available  ar- 
gument that  the  new  corporation  was  not  b,  party  to  the  judg- 
Bient  against  the  old ;  nor  that  no  notice  had  been  given  to  the 
new  company  of  the  existence  of  the  judgment,  since  the  statute 
required  no  notice.^  So,  of  course  there  might  be  a  valid  agree^ 
ment,  between  the  corporation,  the  trustees  in  the  mortgage  and 
the  bondholders  that,  after  a  sale  under  the  mortgage,  the  com- 
pany should  be  so  reorganized  that  the  stockholders  and  unse- 
cured creditors  of  the  old  company  should  become  stockholders 
in  the  new.  Such  an  agreement  would  modify  to  that  extent 
the  ordinary  effect  of  a  mortgage  sale.'  It  seems  that  no  en- 
abling act  is  necessary  in  order  to  the  validity  of  such  an  agree- 
ment, since  it  is  nothing  more  than  a  concession  by  the  mort- 
gage creditors  to  the  unsecured  creditors  and  stockholders,  who 
are  merely  creditors  of  an  inferior  class. 

§  268.  Organisation  of  Kew  Company  does  not  Necessarily 
Destroy  Old.  —  The  organization  of  a  new  corporation  upon  the 
ruins,  so  to  speak,  of  the  old,  does  not  necessarily  have  the  effect 
of  destroying  the  legal  existence  of  the  old,  so  as  to  prevent 
actions  being  prosecuted  against  it.^  An  illustration  of  this  is 
freqoently  seen  in  the  case  where  a  mortgage  covering  all  the 
property  and  franchises  of  a  railway  company  has  been  fore- 
dosed,  and  a  new  corporation  has  been  organized  by  the  pur-y 
diasers  at  the  foreclosure  sale  to  own  and  operate  the  property.^ 
In  such  a  case  the  original  company  continues,  for, the  purposes 
of  legal  remedies,  until  regularly  dissolved.     A  case  in  New 

'  St  Louis  ac.  R.  Co.  v.  MlUer,  48  *  See  for  Ulnstration  of  this,  Gary 

n.  IM.  V.  Schoharie  VaUey  ac.  Co.»  4  Thomp. 

'  See  Smith  v.  Chicago  Ac.  B.  Co.,  &  C.  (N.  T.)  2S5;  ante,  §  256. 
M  Wis.  17. 
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Jersey  presents  an  anomalous  state  of  facts,  where  there  was  a 
partial  consolidation  between  two  corporations,  and  then  a  subse^ 
quent  reorganization  of  one  of  them,  under  a  new  legislative  act 
authorizing  it  to  increase  its  stock.  On  the  state  of  facts  pre- 
sented, it  was  held  that  the.companj  which,  under  the  arrange- 
ment, was  to  absorb  the  other  by  receiving  all  its  stock  and  pro- 
perty, real  and  personal,  would  be  protected  in  equity  in  the 
possession  of  what  it  had  received.  It  was  also  held  that  the 
reorganized  company  which,  under  the  statute  authorizing  its  re- 
organization, had  taken  a  new  name  was  a  new  company  in 
respect  of  the  property  owned  by  the  predecessor  company,  had  no 
title  either  legal  or  equitable  to  the  property  which  such  company 
had  agreed  to  convey  to  the  absorbing  company.  For  the  pur- 
poses of  the  case,  the  court  fell  back  upon  the  other  proposition, 
that  if  it  were  mistaken  in  this,  and  if  the  new  company  were  not 
a  new  corporation,  but  was  merely  the  old  company  under  a  new 
name,  then  the  increased  stock  authorized  by  the  legislature,  as  well 
as  the  old  stock,  belonged  in  equity  to  the  absorbing  company.^ 

§  260.  Stockholders  Bound  to  take  Kotice  of  Plan  of  Be- 
of^anization,  and  to  Siernify  their  Assent  within  the  Prescrihed 
Time.  —  Where  a  scheme  of  reorganization  is  drawn  up  under 
the  provisions  of  a  statute,  the  stockholders  are  not  entitled  to 
special  notice  of  it,  unless  the  statute  so  provides;  since  it 
would  be  impracticable  to  convey  notice  to  the  many  scattered 
stockholders  of  a  railway  company,  living  in  different  countries 
and  continually  changing  by  the  transfer  of  shares.  On  the 
other  hand,  they  are  bound  to  take  notice  of  it,  and  may  fairly 
be  presumed  to  take  notice  of  a  judicial  proceeding  affecting 
their  interests,  of  so  public  a  character  as  the  foreclosure  of  a 
mortgage  upon  the  property  and  franchises  of  a  railway  cor- 
poration, whose  stockholders  they  are.  Where  a  reasonable 
time  has  been  allowed  then,  e.^.,  six  months,  to  come  in  and 
assent  to  the  scheme  and  comply  with  its  terms,  if  they  do  not 
come  in  within  that  time  they  will  be  barred  and  can  have  no 
relief  in  a  court  of  equity.* 

1  New  Jersey  Zinc  Co.  o.  Boston     96  N.  T.  49;  rererslngf.  c.  11  Abb.  N. 
TrankUnlte  Co.,  15  N.  J.  Eq.  418.  C.  (N.  T.)  188. 

>  Yatable  o.  New  York  fte.  B.  Co., 
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§  270.  Members  of  Stockholders'  Committee  cannot  Pnr- 
diase  at  Sale.  —  It  is  an  established  principle  in  equity  that  an 
agent  or  trustee  shall  not  be  both  the  seller  and  buyer  of  the 
flame  property.^  Where,  in  the  event  of  the  insolvency  of  the 
corporation,  the  stockholders  meet  and  arrange  to  sell  the  prop- 
erty for  the  purpose  of  liquidation,  and  a  sale  takes  place,  and 
some  of  the  committee  of  stockholders,  appointed  to  attend  to 
the  matter,  turn  out  to  be  interested  in  the  purchase,  the  sale 
will  be  set  aside  on  application  to  a  court  and  the  showing  of 
these  facts,  at  the  pleasure  of  the  other  beneficiaries,  although 
the  price  may  have  been  adequate,  and  although  the  purchaser 
may  have  acquired  no  advantage.'  On  the  same  principle,  where 
a  corporation,  formed  for  manufacturing  purposes,  of  which  A. 
was  a  member,  voted  to  sell  its  property,  consisting  of  real  estate 
and  machinery,  and  such  property  was  purchased  by  A.,  not  for 
himself,  but  for  such  members  of  the  corporation  as  should, 
within  a  short  time,  pay  their  proportion  of  the  debts  of  the  cor- 
poration and  of  the  purchase  money;  and  a  large  majority  of 
such  members,  formed  a  new  association,  assumed  the  debts 
of  the  old  company  and  paid  the  purchase-money,  —  it  was 
held,  in  a  case  in  equity  that,  as  a  majority  of  the  members 
of  the  corporation,  acting  as  agents  for  all,  were  in  fact 
both  buyers  and  sellers,  the  sale  was  void.'  But  in  such  a 
case  a  stockholder,  who  has  the  right  to  maintain  a  suit  in 
equity  to  set  aside  such  a  sale,  will  lose  his  rights  by  failing  to 
disaffirm  the  transaction,  or  to  move  for  relief  for  an  unrea^ 
somble  length  of  time^  especially  where,  by  his  delay,  he  has 
avoided  a  risk  which  otherwise  he  must  have  shared  with  the 
adverse  party.* 

§  271.  Bat  Creditors  may  Combine  to  Purchase  and  Reor- 
ganize. —  Where  a  default  has  occurred  in  the  interest  secured 
by  a  railway  mortgage,  the  creditors  of  the  corporation  may, 
without  any  imputation  of  fraud,  combine  for  the  purpose  of 
protecting  themselves,  by  purchasing  the  property  when  legally 
brought  to  sale  to  foreclose  the  mortgage,  — provided,  it  is  no 

1  Banks  v.  Jadah,  8  Conn.  145.  *  Banks  «.  Jndah,  8  Conn.  U5. 

'Selilj  w.  Oglebay,  25  W.  Va.  86.  «  Ibid. 
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part  of  the  agreement  to  prevent  competition  at  the  aale,  or  to 
acquire  any  unfair  advantage  over  others.^ 

§  272.  When  Minority  of  Sharebolders  not  Bonnd  by  Reor* 
ganlzation  by  Majority. — On  principles  which  have  already  been 
fully  discussed,^  where  the  governing  statute  provides  that,  when 
the  corporation  expires  by  limitation,  it  shall  remain  a  corpora- 
tion simply  for  the  purpose  of  having  its  affairs  wound  up,  —  a 
majority  of  the  shareholders  cannot,  by  a  reorganization  bind  the 
minority,  so  as  to  continue  their  property  in  the  new  corporate 
venture.     The  minority  are  therefore  not  bound  by  a  scheme  of 
reorganization  concocted  by  the  majority,  whereby  the  corpo- 
rate property  is  to  be  transferred  to  the  new  corporation  at  a 
certain  valuation,  unless  at  an  attempted  cash  sale  at  auction, 
no  more  can  be  procured.'     In  such  a  case  the  minority  will 
be  entitled  to  an  injunction  to  prevent  the  intended  sale,  and 
to  a  decree   directing  the   sale   of  the   property   for  cash  to 
the  highest  bidder,  the    proceeds   of   the  sale    to   be    applied 
to  the  payment  of   the  corporate  debts  and  thereafter  to  the 
shareholders  upon  a  pro  rata  distribution,  —  with  the   proviso 
that,  if  no  bid  exceeds  the  valuation  fixed  by  the  directors,  the 
arrangement  sanctioned  by  the  majority  may  be  carried  out,  and 
the  property  conveyed  to  the  new  company.* 

§  273.  When  Minority  of  Bondholders  Boand  by  Reorgani- 
zation by  Majority* —  A  recent  case  in  Connecticut  runs  contrary 
to  this  view  so  far  as  concerns  the  rights  of  the  bortdholderSf  on 
grounds  which  have  been  exceedingly  well  summed  up  in  the  re- 
porter's syllabus,  as  follows:  "Where  a  railroad  company  is 
chartered  with  power  to  take  private  property  and  to  construct 


1  Kitchen  v.  St.  Lonis  &c.  B.  Co., 
69  Mo.  224;  Pennsylvania  Transp. 
Co.'s  Appeal,  101  Pa.  St.  576  (in  which 
case  it  was  held  that  there  was  noth- 
ing in  the  agreement  illegal  or  fraud- 
ulent as  to  the  complainanty  a 
judgment  creditor  of  the  old  com- 
pany). See  also  Sage  o.  Central  B. 
Co.,  99  U.  S.  S84. 

>  JnUf  §  71|  et  8eq. 
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*  Mason  v.Pewabic  Mining  Co.,  25 
Fed.  Bep.  SS2.  Circumstances  under 
which  a  bill  in  equity,  by  a  dissenting 
stockholder  to  prevent  the  reorganiz- 
ation and  consolidation  of  the  com- 
pany, was  rejected:  Mills  v,  Hurdi 
29  Fed.  Bep.  410. 

«  Ibid,  The  annexing  of  this  pro- 
viso seem  to  be  a  large  stretch  of 
equitable  discretion. 
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and  operate  its  road,  the  authority  giyen  is  in  the  first  instance 
permissive  merely,  and  no  obligation  rests  upon  the  company  to 
exercise  the  powers  granted.  But  where  the  company  has  taken 
priTste  property  and  constructed  its  road,  it  has  come  under  an 
obligation  to  carry  into  effect  the  objects  of  its  charter,  and  its 
eq)ital  stock,  franchises  and  property  stand  charged  primarily 
with  this  public  trust.  Where  such  a  company  is  empowered  to 
issue  bonds  and  to  secure  them  by  a  mortgage  of  its  franchise 
and  all  its  property,  the  mortgagees  take  the  mortgage  subject 
to  this  trust.  Where  such  a  company  fails  and  the  mortgage 
has  to  be  foreclosed,  the  legislature  has  full  power  to  authorize 
the  bondholders,  by  a  vote  of  a  majority,  and  with  an  equal 
opportunity  to  all,  to  reorganize  as  a  new  corporation,  with  the 
rights  of  the  old  corporation,  such  authorized  action  being 
merely  a  mode  of  securing  the  performance  of  the  paramount 
pablic  trust;  and  a  dissenting  minority  have  no  private  rights 
that  can  be  successfully  asserted  against  such  action.''  ^  This  is 
in  accordance  with  .views  which  have  been  expressed  by  Mr. 
Chief  Justice  Waite,  of  the  Supreme  Court  of  the  United  States: 
**To  allow  a  small  minority  of  bondholders,  representing  a 
comparatively  insignificant  amount  of  the  mortgage  debt,  in  the 
absence  of  any  pretense  even  of  fraud  or  unfairness,  to  defeat 
the  wishes  of  such  an  overwhelming  majority  of  those  associated 
with  them  in  the  benefits  of  their  common  security,  would  be  to 
ignore  entirely  the  relation  which  the  bondholders  secured  by  a 
railroad  mortgage,  bear  to  each  other.  Railroad  mortgages  are 
a  pecaliar  class  of  securities.  The  trustee  represents  the  mort- 
gage, and  in  executing  his  trust  may  exercise  his  own  discretion 
within  the  scope  of  his  powers.  If  there  are  differences  of 
opinion  among  the  bondholders  as  to  what  their  interests  require, 
it  h  not  improper  that  he  should  be  governed  by  the  views  of 
the  majority,  acting  in  good  faith  and  without  collusion,  if  what 
they  ask  is  not  inconsistent  with  the  provisions  of  his  trust."  ^ 
A  stricter  view  is  that  the  scheme  of  reorganization  can  only  be 
made  effective  by  the  consent  of  all  the  original  bondholders, 
enforced  by  a  foreclosure  cutting  off  their  lien ;  that  a  bond* 

>  Gates  9.   Boston   Ac.  B.  Co.,  58         '  Shaw  o.  Railroad  Co.,  100  U.  S. 
Conn.  338.  605,  612. 
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holder  has  a  right  to  stand  upon  his  contract,  and  that  the  trust- 
ees have  no  power  to  compel  him  to  make  a  new  and  different 
one.  It  is  a  part  of  this  conclusion  that  the  trustees  and  a 
majority  of  the  bondholders  have  no  right  to  enter  into  a  scheme 
of  reorganization,  against  the  dissent  of  a  minority,  which  shall 
involve  a  waiver  of  default  in  the  payment  of  principal  and  in- 
terest on  the  bonds.  Each  bondholder  has  a  right  to  what  his 
contract  gives  him,  and  judicial  power  does  not  extend  to 
setting  it  aside  at  the  will  of  a  majority  of  those  standing  in  the 
same  relation  with  him,  however  great.^  Under  this  view  the 
majority  of  the  bondholders  will  be  obliged  either  to  see  that 
the  mortgage  is  foreclosed  according  to  its  terms,  or  else  to  pur- 
chase the  interests  of  the  dissenting  minority. 

§  274.  Beorfcanization  under  British  and  Canadian  Arrange- 
ment Acts.  —  In  Great  Britain  and  in  the  Dominion  of  Canada, 
where  the  power  of  the  parliament  is  supreme,  — that  is  to  say, 
unhampered  by  any  constitutional  prohibition  against  the  passing 
of  laws  impairing  the  obligation  of  contracts,  or  against  depriving 
persons  of  life,  liberty  or  property  without  due  process  of  law,  — 
it  is  competent  for  the  parliament  to  enact  a  law  providing  for  a 
composition  or  arrangement  among  the  parties  interested  in  the 
assets  of  an  insolvent  corporation,  although  the  effect  of  such 
law  may  be  to  compel  a  minority  to  surrender  their  rights  at  the 
will  of  the  majority,  —  which,  as  already  seen,  it  is  not  com- 
petent   for  the  legislatures  of  the  American  States  to   do.' 
*'  Hitherto,"  said  Lord  Cairns,  L.  J.,  in  discussing  such  an  act, 
^*  such  companies,  if  they  desired  to  raise  further  capital  to  meet 
their  engagements,  have  been  forced  to  go  to  parliament  for  a 
special  act,  enabling  them  to  offer  such  advantages  by  way  of 
preference  or  priority  to  persons  furnishing  new  capital  as  would 
lead  to  its  being  obtained.     And  parliament,  in  dealing  with  such 
applications,  has  been  in  the  habit  of  considering  how  far  the 
arrangements  proposed  as  to  such  new  capital  were  assented  to 
or  dissented  from  by  those  who  might  be  considered  as  the  pro- 
prietors of  the  existing  capital  of  the  company,  either  as  share- 

>  HoUister  v,  Stewart,  111  N.  T.     nying  Ketcham  «.  Duncan,  96  U.  S. 
644;  distingaishing  Canada  Southern     669. 
B.  Co.  «.  Oebhard,  109  U.  S.  527;  de-         *  AnU,  §  66  €t  seq, 
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holders  or  bondholders.  The  object  of  the  present  act  •  .  . 
appears  to  be  to  dispense  with  a  special  application  to  parliament 
of  the  kind  I  have  described »  and  to  give  a  parliamentary  sanction 
to  a  scheme  filed  in  a  court  of  chancery,  and  confirmed  by  the 
court,  and  assented  to  by  certain  majorities  of  shareholders  and 
holders  of  debentures  and  securities  ejusdem  generis,**^  It  is 
said  that  the  practice  still  prevails  in  England  of  passing  special 
<< arrangement  acts/'  wheneyer  the  provisions  of  the  general  act 
above  referred  to  by  Lord  Cairns  are  not  such  as  are  needed  to 
meet  the  wants  of  a  particular  company.^  In  Canada,  as  late  as 
1883,  there  was  no  general  statute  on  this  subject  like  that  in 
England,  but  the  practice  of  passing  special  acts  prevailed ;  and 
it  was  said  in  one  case  in  Canada:  *^  Our  statute  books  are  full  " 
of  legislation  of  this  kind.'  The  authority  of  parliament  to  pass 
such  laws  seems  never  to  have  been  doubted,  either  in  England 
or  in  Canada.  '<  Many  cases  are  reported  in  which  such  statutes 
were  under  consideration,  but  in  no  one  of  them  has  it  been  inti- 
mated that  the  power  was  even  questionable."  ^  The  Supreme 
Court  of  the  United  States,  after  an  investigation  of  this  matter, 
has  held  that  the  parliament  of  Canada  has  autliority  to  grant  to 
an  embarrassed  railway  corporation,  within  that  Dominion,  the 
power  to  make  an  arrangement  with  its  mortgage  creditors  for 
the  substitution  of  a  new  security  in  the  place  of  the  one  which 
they  hold,  and  to  provide  that  the  arrangement  shall  be  binding 
on  all  the  holders  of  obligations  secured  by  the  same  mortgage, 
when  it  shall  have  received  the  assent  of  the  majority,  —  pro- 
yision  being  made  for  the  protection  of  the  minority  in  the  en- 
joyment of  rights  and  privileges  in  the  new  security  identical 
with  those  of  the  majority.'^  It  was  further  held,'  that  such  an 
arrangement  is  binding  upon  citizens  of  the  United  States,  who 
are  bondholders  in  the  Canadian  corporation,  where  it  gives  them 
the  same  rights  to  participate  in  the  reorganization  which  are 

>  Be  Cambrian  Railways  Company's  *  Jones  v.  Canada  Central  R.  Co.» 

Scheme,  L.  R.  8  Ch.  294.  46  Up.  Can.  Q.  B.  250. 

*  Walte,  C.  J.,  in  Canada  Sonth-  ^  Waite,  C.  J.,  in  Canada  Sooth.  R. 

era  B.  Co.  V.  Gebhard,  109  U.  S.  534;  Co.  v.  Oebhard,  n«pra. 
elting  London     Financial    Asso.    o.  ^  Canada  Sonth.  R.  Co.  v.  Gebhard, 

Wrexham   *c  B.  Co.,  L.  B.  IS  £q.  109  U.  S.  527. 
CM.  *  Hr.  Justice  Harlan  dissenting. 

183 


1  Tfaomp.  Corp.  §  275.]    beoboanization. 

» 

accorded  to  Canadian  citizens,  or  other  British  subjects.^  The 
case  is  an  apt  and  forcible  illustration  of  the  principle  that  rights 
in  a  corporation  are  goyerned  by  the  law  of  the  place  of  the 
domicile  of  the  corporation. 

§  275.  Compromise  Arrangement  most  be  Substantially 
'complied  with.  —  It  is  scarcely  necessary  to  say  that  where  a 
compromise  arrangement  is  entered  into  by  different  classes  of 
corporate  creditors,  whereby  they  surrender  up  their  various  se- 
curities and  accept  bonds  under  a  new  mortgage,  unless  the  ar- 
rangement is  substantially  complied  with,  it  will  relieve  any 
dissenting  signer  of  the  contract,  and  he  will  be  entitled  to  stand 
upon  his  original  rights.^  On  the  other  hand,  to  entitle  the 
stockholder  to  the  benefits  of  the  scheme,  he  must  comply  sub- 
stantially with  its  terms.  Thus,  where,  by  the  terms  of  the 
scheme  as  supplemented  by  an  act  of  the  legislature,  the  stock- 
holders were  to  have  its  benefits,  provided  they  should  pay  ten 
per  cent,  on  the  amount  of  their  stock  vAthin  a  time  specified^ 
otherwise  forfeit  all  rights  under  it,  —  a  stockholder  who  paid 
the  ten  per  cent,  after  the  specified  time,  could  not  maintain  an 
action  to  enforce  any  rights  under  the  scheme.'  So,  where  it 
was  a  part  of  the  scheme  that  the  subscribers  should  surrender 
their  bonds^  with  all  the  coupons  thereon,  whenever  they  should 
be  required  to  do  so,  and  should  receive  in  lieu  thereof  the  new 
bonds  provided  for  by  the  scheme,  —  a  bondholder,  signing  the 
agreement,  who  received  notice  to  surrender  his  bonds,  but  failed 
to  do  so  until  after  the  purchase  of  the  road  at  forclosure  sale 
and  the  formation  of  the  new  company,  could  not  claim  any  ben- 
efits under  the  scheme,  or  insist  on  the  delivery  of  the  new 
bonds,  not  having  complied  with  its  terms.^ 


1  Ibid, 

*  MiUer  v.  Rutland  &c.  B.  Co.,  49 
Vt.  899;  «.  c.  94  Am.  Dec.  414. 

s  Van  Alstyne  v,  Honston  &c.  B. 
Co.,  56  Tex.  878. 

4  Carpenter  v,  Catlin,  44  Barb.  (N. 
Y.)  75.  EquiHea  of  particular  bond- 
holders or  stockholderM  under  arrange^ 
mentsfor  the  reorganusalion  of  insolvent 
4Sorpor(Uions:   Ex  parte  White,  2  S.  C. 
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469.  Agreements  vfMch  have  been  held 
void  as  against  public  policy,  Mnnson 
V,  Syracuse  &c.  B.  Co.,  29  Hun  (N.  Y.), 
76;  Bliss  V,  Matteson,  45  K.  Y.  22. 
Compare  Harts  v.  Brown,  77  111.  226; 
Twin  Lick  OU  Co.  v.  Marbuiy,  91  U. 
S.  587;  Kitchen  v,  St.  Louis  &c.  R. 
Co.,  69  Mo.  224;  Carter  o.  Ford  Plate 
Glass  Co.,  85  Ind.  180;  Jackson  v, 
LudeUng,  21  WaU.  (U.  S.)  616. 


GOMPROMISE  ARRANGEMENTS.       [1  Thomp.  Corp.  §  277. 

{  276.  Bondholder  may  Liose  his  Bigrhto  by  Liaches.  —  As 

already  soggested,  the  holder  of  a  corporate  security,  whether 
diues  of  stock  or  mortgage  bonds,  may  lose  his  rights  to  object 
to  a  scheme  of  foreclosure  and  arrangement,  by  standing  by 
until  the  rights  of  third  parties  have  intervened  in  such  a  manner 
tlial  the  arrangement  could  not  be  broken  up  so  as  to  place  the 
parties  in  statu  quo.  Thus,  a  bondholder  of  a  former  corpora- 
tion has  no  standing  in  chancery  to  dissolve  the  present  organiz- 
ation of  a  railway  company,  for  which  his  agent  had  voted  his 
bonds,  in  excess  of  his  authority,  and  to  enforce  a  different  plan, 
whore  it  appears  that  he  knew  of  what  his  agent  was  doing,  did 
not  dissent  from  it,  but  accepted  his  share  of  the  bonds  of  the 
new  organization,  had  offered  to  buy  and  sell  them,  and  had 
brooght  suit  for  them.  Such  conduct  was  justly  deemed  to  be  a 
ratification  of  the  act.  It  was  also  regarded  as  conduct  inducing 
others  to  believe  that  he  acquiesced  in  the  organization,  and 
hence  such  as  worked  an  equitable  estoppel  against  his  disputing 
it^  After  a  railroad  has  been  sold,  the  sale  confirmed,  the  new 
corporation  organized,  its  stock  issued  and  passed  into  the  hands 
of  the  public,  original  bondholders,  secured  by  the  mortgage 
which  was  foreclosed,  will  not  be  allowed  to  come  into  the  case 
for  the  first  time,  be  made  parties  to  it,  reopen  it,  and  object  to 
and  impeach  the  decree  of  foreclosure  and  sale.  They  are  rep- 
resented in  the  litigation  by  the  trustees^  and  if  it  is  proper  for 
them  to  be  made  parties  at  all,  they  should  be  made  such  prior 
to  the  decree  of  foreclosure,  at  least  prior  to  the  decree  confirm- 
ing a  sale.  They  cannot  come  in  at  the  end  of  a  long  litigation 
and  be  made  parties  to  the  suit,  and  be  treated  in  the  double 
aspect  of  persons  who  are  parties  to  the  suit,  and  who  have  all 
the  rights  of  parties  from  the  beginning  and  also  of  persons  who 
were  not  parties  to  the  suit  and  whose  rights  have  not  been  fore- 
closed.' 

§  277«  Bights  of  Holders  of  Income  Bonds.  —  The  holder 
of  bonds  of  a  railroad  and  telegraph  company,  which  are  secured 
upon  the  income  to  be  derived  from  sales  of  the  lands  of  the 
company  and  from  the  operation  of  its  road  and  line,  retains, 

^  Mattiiewa  v.  HarchiBon,  15  Fed.  <  Wetmore  v,  St.  Paul  &c  B.  Co.,  6 

Bep.  69L  DUl.  (U.  S.)  581,  per  Miller,  J. 
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after  the  consolidation  of  the  company  with  another,  a  specific 
lien  upon  the  income  derived  from  the  property  which  has  gone 
from  his  debtor  into  the  hands  of  the  new  company,  and  he  may 
maintain  a  bill  in  equity  to  enforce  it  after  default  in  payment 
of  the  principal  of  the  bonds,  or  of  the  interest  according  to 
their  tenor.^  Nor  will  the  new  company  be  liable  for  expenses 
incurred  in  operating  the  property  between  the  date  of  the  fore- 
closure and  the  organization  of  the  new  company,  unless  its  pos- 
session of  the  property  is  affirmatively  shown.  The  presump- 
tion in  such  a  case  will  be  that  the  purchaser  at  the  foreclosure 
sale,  and  not  the  company  organized  to  acquire  and  operate  the 
property,  was  in  possession  during  this  interval  and  down  to  the 
time  of  filing  the  certificate  of  reorganization.^  On  the  other 
band,  the  old  company  is  not  liable  for  an  obligation  incurred  in 
operating  the  road  after  the  foreclosure  sale,  provided  the  pur- 
chaser has  in  point  of  fact  taken  possession.' 

§  278«  Effect  of  Transforming  a  Partnership  into  a  Cor- 
poration. —  The  effect  of  transforming  a  partnership  into  a 
corporation  is  such  that,  as  soon  as  the  life  of  the  corporation 
commences,  the  property  ceases  to  be  partnership  property;  the 
partners  cease  to  be  partners  and  become  shareholders;  their 
lien  on  the  partnership  property  ceases  and  their  character  as 
shareholders  begins ;  so  that  those  who  claim  through  a  share- 
holder cannot  set  up  such  a  lien.  A  corporation,  formed  by 
and  consisting  of  the  members  of  a  partnership  for  the  pur- 
pose of  conducting  the  partnership  business  by  means  of  the 
partnership  property,  takes  the  latter  freed  from  equities  sub- 
sisting among  the  partners,  all  of  which  are  settled  and  extin- 
guished by  the  transfer  of  the  assets  from  the  partnership  to 
the  corporation.^  Such  a  transfer  does  not,  however,  divest  any 
equities  which  creditors  may  have  in  respect  of  the  partnership 
assets.^ 


1  Batten  v.  Union  Pacific  R.  Co.,  17  *  Francklyn  v.  SpragnCi  121  U.    S. 

Fed.  Bep.  480.  215.    SeeHoyto.  Spragae  andFranck- 

*  Pitt8biirgh;&c.  R.  Co.  v.  Fierst,  96  lyn  v.  Sprague,  108  U.  S.  618. 

Pa.  8t.  144.  ^  Francklyn  o.  Spragae,  121  U.  8. 

*  WellsboroQgh  &c.  Plank  Road  Co.  215,  229. 
V.  Qriffin,  57  Pa.  St.  417. 
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§  279*  AbortlTe  Corporations  Re-incorporated  nnder  a  Gen- 
eral Ijaw* — A  oompany,  organized  under  a  charier  which  is  void 
because  passed  in  Tiolation  of  a  constitutional  inhibition,  may 
saye  its  rights,  so  far  as  such  rights  are  conferred  in  a  general 
statute  relating  to  companies  of  the  like  kind,  by  reorganizing 
under  such  general  law.^    In  like  manner,  where  a  company  has 
become  incorporated  under  one  statute,  but  has  never  entered 
upon  business  in  the  corporate  character  thus  assumed,  it  may, 
it  bas  been  held,  without  taking  any  steps  to  dissolve  such  incor- 
poration, afterwards  proceed  to  incorporate  anew  under  a  differ- 
ent statute,  and  may  under  the  latter  statute  acquire  a  valid 
corporate  character.'    A    statute  of    Minnesota  declares  that 
"any  existing  corporation,  association  or  society,  transacting 
bosbess  of  life,  endowment,  or  casualty  insurance  upon  the  co- 
operative or  assessment  plan  and  incorporated  under  the  laws  of 
this  State,  may  re-incorporate  under  the  provisions  of  this  act, 
by  filing,"    among  other  things,  a  prescribed  declaration,  exe- 
cuted by   **  a  majority  of  its  bosird  of  directors,  trustees  or 
managers."     This  statute  has  been  held  to  be  applicable  to  asso- 
ciations whose'  attempted  incorporation  under  prior  statutes  had 
been  unauthorized  and  ineffectual.'    In  line  with  the  principle 
already  explained  in  regard  to  the  acceptance  of  amendments  of 
Rpecial  charters  by  the  directors,  followed  by  user  by  the  cor- 
poration of  the  powers  therein  granted,^  it  has  been  held  that, 
where  a  majority  of  the  directors  of  an  associatiod  which  has 
attempted  to  incorporate  under  a  prior  statute,  but  failed  because 
its  objects  were  not  authorized  by  such  statute,  proceed  under  a 
new  statute  to  effect  a  re-incorporation,  so  to  speak,  or  rather  an 
originally  valid  incorporation,  and  the  association  thereafter  acts 
as  a  corporation,  —  it  will  be  presumed^  in  proceedings  of  quo 
vHirranto  on  the  part  of  the  State  to  test  the  question  of  its  right- 
ful corporate  existence,  that  such  action  of  the  directors  was 
authorized  by  the  other  members  of  the  association.^ 

>  Southern  Pacific  R.  Co.  v,  Orton,  *  State  v.  Steele,  87  Minn.  428. 

•Sawy.  C.  C.  (U.  S.)  167.  *  AnUj  §  80. 

'  Hyde  v.  Doe,  4  Sawy.  (U.  8.)  188.  ■  State  o.  Steele,  tupra. 
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§  284.  Importance  of  the  Corporate  Name.  —  Names  are 
necessary  to  the  very  existence  of  corporations.  The  corporate 
name  has  been  said  to  be  <^  the  very  being  of  the  constitution  ; 
the  knot  of  their  combination,  without  which  they  could  not  do 
their  corporate  acts;  for  it  is  unable  to  plead  and  be  impleaded, 
to  take  and  give,  until  it  hath  gotten  a  name."  ^  A  case  is  cited 
below '  where  it  is  held  that  a  corporate  name,  although  acquired 
by  the  organization  of  a  corporation  under  a  general  law,  ending 
with  a  certificate  of  incorporation  issued  by  the  Secretary  of 
State,  is  in  the  nature  of  a  franchise  and  inviolable j  although 
wrongfully  obtained,  in  the  sense  that  it  is  an  imitation  of  the 
name  of  a  previously  existing  corporation.     But  an  examination 


^  2  Bac.  Abr.  Corp.  (C.) ;  quoted  in 
Smith  V,  Plank  Boad  Ck>.,30  Ala.  650,664. 
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ACQUiBED  BT  BEFDTAnoN.     [1  Tbomp.  Corp.  §  286. 

of  old  preoedents  makes  it  doubtful  whether  the  nlune  of  a  cor- 
poratioD  can  in  a  atrict  sense  be  regarded  as  a  franchise,  espe- 
cially in  view  of  the  fact  that  it  may  be  acquired  by  usage  or 
repatation.^  Where  individuals  are  allowed  to  incorporate  them- 
selyes  under  general  laws,  by  complying  with  certain  forms  and 
conditions,  they  not  unfrequently  take  to  themselves  a  corporate 
name  at  jdea^ure.^ 

$  285.  Distinction  between  the  Names  of  Natural  Persons 
and  of  Corporations.  —  It  has  been  said :  <<  The  name  of  a  cor- 
poration .  •  .  designates  the  corporation,  in  the  same  man- 
ner that  the  name  of  an  individual  designates  the  person.  There 
is  this  difference,  however,  that  the  alteration  of  a  letter,  or 
transposition  of  a  word,  usually  makes  an  entirely  different  name 
of  the  person,  while  the  name  of  a  corporation  frequently  con- 
gists  of  several  descriptive  words,  and  the  transposition  of  them, 
or  any  interpolation,  or  omission,  or  alteration  of  some  of  them, 
may  make  no  essential  difference  in  their  sense."  ' 

§  286.  Acquired  by  Usagre  and  Reputation. —  Besides  their 
true  names,  corporations  may  have  and  take  by  names  of  repu- 
tation.^ Thus,  evidence  was  held  to  be  admissible  to  show  that 
a  body  incorporated  as  <<  The  Society  for  the  Propagation  of 
the  Grospel  in  Foreign  Parts,"  was  known  as'^The  Church  of 
England  Society ; "  that  its  real  estate  was  sometimes  designated 


*  PiMf,  S  286.  In  an  old  case  in 
Stikeld,  the  following  language  is 
foaod:  "My  Lord  Coke  says,  that  a 
corporation  mnst  have  a  name;  but 
that  must  be  understood  to  be  either 
expressed  in  the  patent,  or  implied  in 
the  nature  of  the  thing;  as  if  the 
Kfaig  should  incorporate  the  inhabit- 
ants of  DaU  with  power  to  choose  a 
mayor  annually,  though  no  name  be 
given,  yet  it  is  a  good  corporation  by 
the  name  of  mayor  and  commonalty. 
So  the  Ci^  of  Norwkh  is  incorporated 
to  be  a  mayor  and  sherifiEs,  by  the 
charter  of  Henry  IV. j  and  are  called 
mayor,  sherlfEs,  and  commonalty." 
Anon.,  1  Salk.  191. 


'  See  Falconer  v,  Campbell,  2  Mc- 
Lean (U.  8.)9l95, 198;  Minot  v.  Curtis, 
7  Mass.  441. 

*  Newport  Mechanics*  Man.  Co.  o. 
Starbird,  10  N.  H.  128,  124,  per  Up- 
ham,  J. 

^  Medway  Cotton  Man.  Co.  v. 
Adams,  10  Mass.  860;  School  District 
V.  Blakeslee,  18  Conn.  227;  Beg.  v. 
Registrar,  10  Ad.  &  £1.  (n.  s.)  889; 
Episcopal  Charitable  Society  v.  Epis* 
copal  Church,  1  Pick.  (Mass.)  872; 
Bex  o.  Morris,  1  Ld.  Baym.  837;  Beg. 
«.  BailifEs,  2  lid.  Baym.  1232;  Dr. 
Ayray's  Case,  11  Co.  Bep.  19 ;  Dutch 
West  India  Co.  «.  Van  Moses,  1 
Strange,  612,  614. 
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as  '<  Church  of  England  Lots ; "  and,  therefore,  that  it  was  en- 
titled to  certain  lots  of  land  thus  designated  in  partition  pro- 
ceedings.^ So,  the  Queen's  College,  Oxford,  had  no  name  given 
to  it  at  its  foundation,  but  having  received  its  foundation  and 
several  other  benefactions  from  the  Queen,  it  collected  by  repu- 
tation the  name  of  Queen's  College,  by  which  name  it  could  sue 
and  be  sued.'  So,  a  corporation  may  acquire  a  name  by  usage;* 
and  although  the  name  of  a  corporation  has  been  changed  by  an 
act  of  the  legislature,  if  the  corporation  continues  to  conduct  its 
business  in  its  original  name,  and  otherwise  exclusively  uses  that 
name  after  the  passage  of  the  act,  it  may,  by  usage,  regain  such 
original  name,  and  can  be  lawfully  sued  and  proceeded  against 
in  bankruptcy  by  that  name.^ 

§  287.  Petition  to  Change  Corporate  Name.  —  Statutes  ex- 
ist in  some  of  the  States  authorizing  the  judicial  courts,  upon  a 
petition  by  the  corporation,  for  good  reason  shown,  to  change 
the  corporate  name  to  some  other  name.  Similarity  of  the  pro- 
posed name  to  that  of  an  existing  corporation  is  ground  for 
denying  a  petition  for  change  of  the  name  of  a  corporation.* 
Under  the  New  York  statute  *  authorizing  the  court  to  permit  a 
corporation  to  change  its  name  where  it  appears  <<  that  there  is 
no  reasonable  objection,"  the  matter  is  discretionary  with  the 
court.  Though  the  Court  of  Appeals  may  think  the  court 
below  has  been  too  cautious  in  refusing  leave,  for  fear  of 
a  possibility  of  confusion,  this  affords  no  ground  for  reversal.' 
In  Pennsylvania,  the  court  will  not  change  the  name  of  a  corpo- 
ration unless  good  reason  is  shown ;  and  it  is  not  a  sufficient 
reason  that  the  new  name  proposed  for  a  bank  will  be  of  assist- 


1  Society  o.  Tonng,  2  N.  H.  810. 

'  Pits  «.  James,  Hobart,  122,  124 ; 
Dr.  Ayray^s  Case,  11  Coke,  19,  20,  21. 
The  same  point  seems  to  liave  been 
included  in  the  judgment  of  the  court 
in  the  case  of  the  Dutch  West  India 
Co.  V.  Van  Moses,  1  Strange,  612,  614. 

'  Smith  V.  Plank  Road  Co.,  30  Ala. 
650. 

^  Alexander  v.  Bemey,  28  N.  J.  Eq. 
90.    When  a  corporation  receiving  a 
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new  charter  retains  its  old  name :  Beg. 
o.  BailifEs  of  Ipswich,  2  Ld.  Baym. 
1282,  12S9. 

*  Matter  of  Manhattan  Dispensary. 
7  N.  Y.  St.  Rep.  S71;  po<(;  }  296. 

*  N.  Y.  Laws  of  1870,  chap.  822. 

T  Re  United  States  Mercantile  Re- 
porting &c.  Agency,  115  N.  T.  176;  9, 
c.  21  Northeast.  Rep.  1084;  24  N  T. 
St.  Rep.  548;  affirming  «.  e.  22  N.  T. 
St.  Rep.  494. 


HOW  CHANaED.     [1  Thomp.  Corp.  §  289. 

anoe  among  a  oertain  nationality  of  the  population.^  Under  a 
recent  statute  of  that  State  *  authorizing  the  improvement, 
amendment,  or  alteration  of  the  charters  of  corporations,  the 
name  of  a  corporation  is  apart  of  such  charter,  and  may  be  al- 
tered on  proper  application  to  the  court.^ 

§  288*  Cliangre  of  Name  by  Corporate  Action.  —  Where  a 
name  has  been  given  to  the  corporation  by  charter  or  statute, 
this  can  not  be  changed  by  corporate  action,  either  directly  or  by 
DMr,  without  statutory  permission.^    But  many  of  the  general 
laws  of  the  States  providing  for  the  creation  of  corporations 
contain  provisions  by  which  the  name  of  the  corporation  may  be 
changed  by  corporate  action.    In  Iowa,  unless  the  rule  has  been 
changed  since  the  case  below  cited,  a  change  in  the  name  of  a 
corporation  can  only  be  effected  by  changing  the  articles  of  in- 
corporation, and  the  best  evidence  of  this  change  is  the  articles 
themselves.^    In  Illinois,  the  requisites  of  the  certificate  of  the 
president  of  a  corporation  showing  a  change  of  its  name  were 
considered ;  and  it  was  held  that,  if  the  certificate  showed  that  at 
a  special  meeting  of  the  stockholders  of  the  company,  held  at  its 
office  on  a  day  named,  and  called  in  pursuance  of  the  statute  aud 
in  strict  conformity  therewith,  at  which  meeting  over  two-thirds 
of  the  stock  of  the  company  was  duly  represented,  a  resolution 
was  unanimously  adopted  changing  the  name  of  the  company  to 
another  name  stated,  —  is  sufiicient  under  the  statute  of  that 
State.* 

$  289.  Bffect  of  Changing  Corporate  Name.  —  In  general, 
it  may  be  said  that  a  changing  of  the  name  of  a  corporation  has 


>  Bank  of  North  America,  2  Pa. 
Conntj  Court,  97 

'  Penn.  Corp.  Act  of  1874,  as 
amended  by  Act  of  June  Idth,  1888. 

'Per  Kirkpatrick,  Att.-GeiL  Be 
Excelsior  Oil  Co.,  8  Pa.  County  Ct. 
184.  The  FennflylYania  act  of  April  20, 
1869,  conferring  on  counties  power  to 
change  the  names  of  corporations, 
ai»plie8  to  reliffUmi  corparaHonSf  and 
is  not  repealed  by  Pennsylvania  act 
of  April  29,  1874.    Re  Pirst  Presby- 


terian Church  of  Bloomfleld,  111  Pa. 
St.  156. 

4  1  Dill.  Mun.Corp.  (4th  ed.)  §  178; 
Beg.  V.  Registrar,  10  Ad.  &  El.  (n. 
s.)  839;  Sykes  v.  People,  132  lU.  32; 
«.  c.  28  N.  E.  Rep.  891.  See  Episcopal 
ftc.  Society  v.  Episcopal  Church,  1 
Pick.  (Mass.)  871. 

^  Chicago  &c.  R.  Co.  v.  Eeisel,  48 
Iowa,  89. 

*  Anthony  o.  International  Bank, 
98  ni.  225. 
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no  effect  whatever  upon  the  existence  or  identity  of  the  corpo- 
ration, or  upon  rights  flowing  to  or  from  it ;  ^  though  it  may  have 
the  effect  of  introducing  some  additional  averments  in  pleading 
in  particular  cases.^    The  corporation  continues,  as  before,  re- 
sponsible for  all  the  debts  it  had  previously  contracted.^     Sub- 
scriptions to  its  capital  stock  are  not  invalidated,^  bat  it  may 
sue  and  recorer  upon  such  contracts  by  its  new  name.'^     If  the 
change  of  name  takes  place  pending  a  suit,  it  has  no  effect  upon 
the  rights  of  the  plaintiff;  *  and  if  the  suit  is  bt/  a  corporation, 
and,  pending  the  suit,  there  is  a  change  of  name,  it  will  be  too 
late,  after  judgment,  for  the  defendant  to  set  up  that  there  was  no 
such  corporation,  especially  if  he  fails  to  make  it  appear  that  the 
corporators  accepted  the  new  name.'    When,  by  the  terms  of  its 
charter,  a  corporation  is  to  be  the  successor  of  an  insolvent  cor- 
poration, having  the   same   functions,  franchises,  powers   and 
privileges,  and  is  to  become  bound  for  the  payment  of  certain 
claims  against  the  first  corporation,  an  action  of  debt  or  (zs- 
sumpsit  may  be  maintained  against  the  new  corporation." 

§  290.  The  Corporate  Name  in  Salts. — It  has  been  said 
that  the  corporation  can  sue  ordy  in  the  name  and  style  given  to 
it  by  law; '  and  it  has  been  said  that  a  company  may  sue  and  be 
sued  by  its  descriptive  name.^^    But  it  seems  that  a  corporation 


>  Welfley  v,  Shenandoah  &c.  Ck>.y 
83  Va.  768;  Mayor  of  Scarborough  v. 
Butler,  8  Ley.  237;  Girard  «.  Phila- 
delphia, 7WaU.  (U.  S.)  1;  Corpora- 
tion of  Ludlow  V.  Tyler,  7  Car.  &  P. 
687;  Attorney-General  v,  Wilson,  9 
Sim.  80,  48;  Attorney-General  v.  Kerr, 
2  Beay.  420,  429;  Attorney-General  v. 
Corporation  of  Leicester,  9  Beay.  546; 
Doe  V.  Norton,  11  Mees.  &  W.  918, 
928. 

'  An  action  may  be  maintained 
against  it  in  its  new  name  by  showing 
the  fact  that  Its  name  has  been 
changed  without  any  change  of  its 
corporate  composition.  Welfley  v. 
Shenandoah  &c,  Co.,  88  Va.  768. 

*  Dean  v.  La  Motte  L?ad  Co.,  59  Mo. 
528.    Compare    Longley   v.    Longley 
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Stage  Co.,  28  Me.  89,  where  the  cor- 
porators '<  concluded  to  rub  out  and 
begin  anew." 

«  Beading  v.  Wedder,  66  111.  80; 
Com.  o.  Pittsburgh  41  Pa.  St.  278. 

*  Bucksport  &c.  R.  Co.  v.  Buck,  68 
Me.  81;  Greenyille  &c.  R.  Co.  v.  John- 
son, 64  Tenn.  (8  Baxt.)  882. 

*  Welfley  v.  Shenandoah  Iron  Co., 
88  Va.  768;  s.  c.  8  S.  £.  Rep.  876. 

'  Water  Lot  Co.  o.  Bank  of  Bruns- 
wick, 58  Ga.  80. 

*  St.  Louis  &c.  R.  Co.  o.  Miller,  48 
lU.  199 ;  ofUe,  §  267. 

»  Porter  V.  Nekenris,  4  Rand.  (Va.J 
859. 

^  Drew  V.    Nat.   Exchange  Co.,  i 
Fftt.  Sc.  App.  958. 
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maj  sue  in  the  name  which  it  has  acquired  by  reputation  or 
Msage^  though  it  may  not  be  the  name  designated  in  its  charter.^ 
It  nevei'theless  remains  that  it  is  uyisa/e  for  the  pleader  to  de- 
part from   the  legal  name  and  to  draw  his  pleading  in  the 
popular  name ;  f or,  as  has  been  said  by  a  writer  of  distinction, 
<'a  name  in  a  grant  or  obligation,  to  or  by  a  corporation,  may 
be  sufficient  to  enable  the  corporation  to  enjoy  or  to  make  it 
liable,  which  would  not  be  sufficient  in  an  action  by  or  against 
it/' '    It  is  pointed  out  by  the  same  writer  that,  if  the  name  of  a 
corporation  is  lawfully  changed^  and  not  the  identity  of  the  cor- 
poration itself,  the  action  should,  in  general,  unless  provision  be 
otherwise  made,  be  brought  in  the  new  name,^    Thus,  where  a 
(otm  is  merged  into  a  city^  and  all  the  records  and  property  of 
the  former  are  vested  in  the  latter,  an  action  on  a  written  obli- 
gation made  to  the  town  before  the  consolidation,  should  be 
brought  in  the  name  of  the  city,  and  can  not  be  brought  in  the 
name  of  the  town>    And  if  a  written  promise  be  made  to  a 
corporation,  by  a  name  different  from  its  corporate  name,  it  may 
sue  in  its  true  name,  and  allege  that  it  is  the  party  to  whom  the 
promise  or  obligation  was  made,^  and  an  allegation  that  the  de- 
fendaats  acknowledged  themselves  to  be  bound  unto  the  plaint- 
iffs, by  the  description,  etc.,  is  equivalent  to  such  an  averment.' 

$  201.  Misnomer  of  Corporation  in  Pleading. —  The  misno- 
mer of  a  corporation  in  pleading  is  usually  available  only  by  plea 
mabateme^Uj  and  not  by  plea  in  bar;''  nor  is  it  a  ground  of  non- 

1  AmU^  S  286.  >  1  Dm. Mun. Corp.  (4th ed), §  181; 

*  Dm.  Man.  Corp.  (4th  ed.),  §  181;  citing  Colchester  v,  Seabar,  8  Burr, 

citing  Cambridge  UDiverslty  v.  Arch-  1866;  Reg.  v.  Ipswich,  2  Ld.  Raym. 

bishop  of  York,  10  Mod.  208;  Brittaia  1232,  1238. 

f.  Newland,  2  Dev.  &  Bat.  (N.  C.)368;  *  Ft.  Wayne  v.  Jackson,  7  Blackf. 

Insane  Hospital   v.  Hlggins,  15   111.  (Ind.)  36. 

185;  Berks  County   &c   v.  Myers,  6  <(  1  Dill.  Mun.  Corp.  (4th  ed.),§  181; 

Seig.  &  B.  (Pa.)   12;  Clark  v.  Potter  citing  African  Society  v,  Varick,   18 

Connty,  1  Pa.  St.  159,  163;  Porter  v.  Johns.  (N.T.)  38;  Trustees  v,  Reneau^ 

filakely,  1   Root  (Conn.),  440;  Ken-  2  Swan   (Tenn.),  94;  Ft.   Wayne  «. 

tocky  Seminary    9.   Wallace,    15   B.  Jackson,  7  Blackf.  (fnd.)  36. 

Monr.  (Ky.)  35;  Romeo  v.  Cbapman,  2  *  African  Society  v.  Varick,  9upra. 

Mkji  179;  County  Court  o.  Grlswold,  ^  Bumham  «.  Savings  Bank,  5  N. 

MMo.  175;  Carder  o.  Commissioners,  H.  446 
16  Oh.  St  353 ;  Trustees  v.  CampbeU, 
U(^.  St.  11. 
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suit.     It  was  so  held  where  the   true   name  of  the    corporation 
was  ^'  the  mayor  and  burgesses  of  the  borough  of  Stafford  in  the 
County  of  Stafford/'  and  the  declaration  laid  the  name  as  *<  the 
mayor  and  burgesses  of  the  borough  of  Stafford."  ^     This  case 
draws  a  distinction  between  the  mere  misnomer  of  a  corporation 
and  the  bringing  of  an  action  by  a  person  altogether   different, 
or  not  in  ronim   naiura.     **  When  a  corporation  ia  sued,  if  the 
name  of  the  corporation   is  mistaken,  materially  and    substan- 
tially, the  corporation  cannot  be  affected   by  the  proceedings. 
There  is,  in  these  cases,  a  distinction  made  between  a  variance  in 
words  and  syllables  only,  and  a  variance  in  substance.     If  a  cor- 
poration be  sued  by  a  name  varying  only  in  words   and  syllables, 
and  not  in  substance,  from  the  true  name,  — the  misnomer  must 
be  pleaded  in  abatement,  otherwise  it  will  not  be  regarded.     But 
if  the  name  be  mistaken  in  substance,  the  suit  can  not  be  regard- 
ed as  against  the  corporation."  ^ 

§  292.  Effect  of  Variances  in  Corporate  Name.  —  In  a  suit 
upon  a  contract  relative  to  the  purchase  of  certain  shares  of  stock,  the 
contract  offered  by  the  plaintiff  in  evidence  disagreed  with  the  plaint- 
iff's declaration  as  to  the  name  of  the  corporation ;  but  since  the  iden- 
tity of  the  corporation  was  apparent  from  the  recital  in  the  contract 
and  from  the  records  of  the  corporation,  to  which  the  contract  referred, 
this  variance  constituted  no  defense.^  -  -  -  -  In  an  action  of 
covenant,  the  plaintiff,  a  corporation  by  prescription,  alleged  a  grant  to 
it  by  the  defendant's  ancestor  under  a  name  differing  in  some  respects 
from  that  by  which  it  had  been  known  during  the  past  one  hundred  years. 
Upon  this  point  the  court  was  clear  that  the  deed  of  an  ancestor  describ- 
ing a  corporation  by  a  certain  name  must  be  evidence  against  those  who 
claim  from  him  that  the  corporation  was  then  known  by  that 
name.^  -  -  .  -  Where  a  promissory  note  was  given  to  "  the  presi- 
dent, directors  and  company  of  the  Newport  Mechanics'  Manufacturing 
Company,"  instead  of  *'  the  Newport  Mechanics'  Manufacturing  Com- 
pany," which  was  the  true  name  of  the  corporation  in  whose  favor  the 
note  was  intended  to  be  drawn, —  it  was  held  that  there  was  no  such 
variance  as  would  preclude  a  recovery  by  the  corporation  suing  by  its 

1  Mayor  and  Burgesses  v.  Bolton,  >  Dodge  v,  Barnes,  31  Me.  290. 

1  Bos.  &  P.  89.  *•  Mayor  of  CarUsle  v.  Blamlre,  8 

'  Bamham  v.  Sarlngs  Bank,    5  N.      East,  487. 
H.  446,  449,  opinion  by  Richardson, 
O.J. 
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correct  name.^  ....  The  plaintiff,  claiming  to  be  a  corporation 
by  the  laws  of  New  York,  in  Missouri  sued  by  the  name  of  '^  The  Bank 
of  Commerce."  The  articles  of  association,  produced  to  prove  the 
plainlifF's  right  to  sue  as  a  corporation,  declared  that  the  name  to  be 
used  should  be  ^'  Bank  of  Commerce,  in  New  York."  It  was  held  that 
the  articles  offered  were  not  competent  evidence  to  prove  the  existence 
of  a  corporation  bearing  the  name  of  the  plaintiff.^  -  -  -  -  In  an 
action  against  an  incorporated  bank,  the  writ  described  the  defendants 
by  their  corporate  name  of  ^*  the  president  and  director  of  the  Marine 
Bank  of  Baltimore."  The  declaration  ran  against  ^'  the  said  Marine 
Bank."  The  plea  was  that  ^^  the  Marine  Bank  "  did  not  assume,  etc. ; 
aod  &e  verdict  and  judgment  used  the  corporate  name.  It  was  held,  on 
objections  made  to  the  declaration,  that  it  was  sufficient.^    ....  'i 

An  ejectment  was  brought  upon  the  demise  of  ''  the  mayor,  aldermen, 
capital  bui^esses  and  commonalty  of  the  borough  town  of  MaMen.*' 
Hie  name  of  the  corporation  was  ''  the  mayor,  aldermen,  capital  bur- 
gesses and  conmionalty  of  Maiden,*'  It  was  held  that  there  was  no 
variance.^  -  -  -  -  A  judgment  recovered  against  *'  the  president, 
directors  and  company  of  the  Lafayette  Insurance  Company  "  may  be 
saed  upon  as  a  judgment  against  the  '^  Lafayette  Insurance  Company," 
the  declaration  averring  that  the  judgment  was  recovered  against  the 
defendants  by  the  former  name.^ 

$  293.  What  Misnomers  Amendable.  — If  the  distinction 
of  an  English  case  is  attended  to,  that  between  the  mere  misno- 
mer of  a  corporation  and  the  brino;ing  of  an  action  by  a  person 
altogether  different  from  that  named  in  the  declaration,  or  by  a 
person  not  in  existence,^  there  will  be  no  difficulty  in  solving  the 
qaestion  under  what  circumstances  amendments  ought  to  be  al- 
lowed so  as  to  cure  misnomers  of  corporations  in  pleadings.  In 
a  well  considered  case  in  Alabama  the  court,  after  examining  sev- 
eral authorities,  concluded  <*  that  the  authorities  adduced  estab- 
lish the  conclusion,  that  there  is  a  well  marked  distinction 
between  a  misnomer,  which  incorrectly  namea  a  corporation,  but 
correctly  describes  it,  and  the  statement  in  the  pleading  of  an 

'  Newport  Mechanics'  Man.  Co.  v.  ^  Doe  v.  Miller,  I  Barn.  &  Aid.  699. 

Starbird,  10  N.  H.  128.  »  Lafayette  Ins.  Co.  o.  French,  18 

'  Bank  of  Commerce  v.  Mndd,  82  How.  (U.  S.)  404. 

Ho.  218.  *  Mayor  &  Burgesses  o.  Bolton,  1 

*  Marine  Bank  v.  Biays,  4  Harr.  &  Boa.  ft  P.  89. 
J.  (Hd.)  8M. 
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entirely  different  party.  This  conclusion  being  attained,  the 
question  in  this  case  is  stripped  of  embarrassment."^  The 
distinction  is  that  an  amendment  is  always  allowable ,  curing  a  mere 
misnomer  of  the  real  party  which  sues,  but  that  an  amendment 
is  not  allowable  introducing  an  entirely  different  party  as  plaint- 
iff»  unless  such  party  may  properly  be  introduced  as  the  suc- 
cessor in  interest  of  the  party  originally  bringing  the  action. 
And  the  same  rule  would,  it  is  supposed,  apply,  mutatis  mu- 
tandiSf  where  a  corporation  is  defendant. 

§  294.  Effect  of   Misnomer  of    Gorporatioiis   in    Written 
Obligations. —  It  is  laid  down  in  an  old  case^  that  in  all  grants 
by  or  to  corporations,  if  there  is  enough  expressed  to  show  that 
there  is  such  an  artificial  being,  and  to  distinguish  it  from  others, 
the  body  politic  is  well  named,  although  there  is  a  variance  of 
words  and  syllables.     It  is  laid  down  by  Chancellor  Kent  that 
<<a  misnomer  in  a  grant  by  statute,  or  by  devise,  to  a  corpora^ 
tion,  does  not  avoid  the  grant,  though  the  right  name  of  the 
corporation  be  not  used,  provided  the  corporation  really  in- 
tended it  to  be  made  apparent."  ^    In   the   earliest  American 
treatise  on  the  law  of  corporations  it  is  said :  <'  In  a  devise  to  a 
corporation,  if  the  words  (though  the   name  be  entirely  mis- 
taken )  show  that  the  testator  could  only  mean  a  particular  cor- 
poration, it  is  sufficient.^    And  there  is  a  general  concurrence  of 
modern  authority  to  the  effect  that  **a  misnomer  or  vatiation 
from  the  precise  name  of  the  corporation  in  a  grant  or  obligation 
by  or  to  it,  is  not  material,  if  the  identity  of  the  corporation  is 
unmistakable,  either  from  the  face  of  the  instrument  or  from 
the  averments  and  proof.'"    It  was  said  by  Gibson,  J.,  that 


^  Smith  o.  Plank  Boad  Co.,  80  Ala. 
650,  668. 

*  10  Co.  Rep.  185. 

s  2  Kent.  Com.  292. 

^  Ang.  &  A.  Corp.  (Ist  ed.),  p.  879. 
These  propositions  were  quoted  with 
approYal  In  Vansant  v.  Roberts.  8  Md. 
119, 127,  128. 

»  1  DiU  Man.  Corp.  (Srd  ed.),  §  179; 
cited  with  approval  in  Neely  o.  Tork- 
vme,  10  S.  C.  141.  To  the  same  effect 
see  Inhabitants  o.  String.  10  N.  J.  L. 
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828;  Kentncky  Seminary  v.  Wallace, 
15  B.  Monr.  (Ky.)  86;  New  York  Con- 
ference o.  Clarkson,  8  N.  J.  Eq.  541 ; 
Pendleton  v.  Bank  of  Kentncky,  1  T. 
B.  Monr.  (Ky.)  177;  Medway  Cotton 
Man.  Co.  o.  Adams,  10  Mass.  860; 
People  V.  Love,  19  Cal.  676;  Afric&Q 
Society  v.  Varick,  IS  Johns.  (N.  T.)  38-. 
Woolwich  9.  Porrest,  2  N.  J.  L.  84; 
Bower  o.  State  Bank,  5  Ark.  234; 
Pierce  v.  Somers^worth,  10  N.  H.  SG9 ; 
Douglas  V.  Branch  Bank,  19  Ala.  659; 
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"  a  ddparture  from  the  strict  style  of  the  corporation  will  not 
avoid  its  contract,  if  it  substantially  appear  that  the  particular 
corporation  was  intended ;  and  that  a  latent  ambiguity  may, 
under  proper  averments,  be  explained  by  parol  evidence  in  this, 
as  in  other  cases,  to  show  the  intention."^  In  determining 
whether  or  not  the  instrument,  although  misnaming  the  corpora- 
tion, makes  its  identity  apparent,  the  court  will  look,  not  only  to 
the  language  of  the  instrument,  but  will  also  consider  surround- 
ing eircumsta  noes. ^  A  good  illustration  of  this  prmciple  is  found 
in  a  case  where  an  individual  had  become  the  purchaser  of  a  rail- 
way, and  thereafter  took  a  lease  of  certain  premises  to  be  used  in 
oonnection  with  the  railway,  the  lease  being  made  to  the  railway 
by  its  prior  corporate  name  and  not  to  the  individual  owner  of 
it.  It  was  held  that  the  lease  was  good  enough  as  a  lease  to  the 
individual.  **  If  he  took  the  lease  under  that  name,  it  would 
bind  him  by  the  name  he  assumed,  and  it  is  immaterial  that  there 
was  no  corporation  of  the  name  of  the  lessee."  ' 

{  295.  Misnomer  in  DeviseB  and  Bequests.  —  A  misnomer 
mtL  devise  or  bequest  intended  to  be  made  to  a  corporation  will  not 
make  it  void,  hut  parol  evidence  may  be  resorted  to  to  show  what 
corporation  was  intended.^    The  principle  that  parol  evidence 


Pittsburgh  v.  Ciaft,  1  Pitts.  (Pa.)  77; 
St.  Louis  Hospital  v.  WUliams,  19  Mo. 
609;  People  v.  Rankel,  6  Jolins.  (N. 
T.)  834:  Brock  District  v,  Bowen,  7 
Up.  CaiL  Q.  B.  471;  Trenton  &c. 
Bo«d  Co.  V.  lAarshall,  10  Up.  Can.  C. 
P.  337;  Whitby  v,  Harrison,  18  Up. 
Can.  Q.  B.  603;  Bruce  v,  Cronar,  22 
Up.  Cftn.  Q.  B.  821;  The  Case  of 
Mayor  &c.  of  Lynne  Regis,  10  Co. 
Bep.  120,  122;  Mayor  of  Carlisle  v. 
Blamire,  8  East,  487;  Rex  v.  Croke, 
Coirp.  29;  Beverley  ».  Barlow,  10  Up. 
Can.  C.P.  178;  Re  Goodwin  v.  Ottawa 
*c.  R.  Co.,  18  Up.  Can.  C.  P.  254. 

'  President  &c.  o.  Myers,  6  Serg. 
&  S.  (Pa.)  12.  See  also  MUford  &c 
Co. «.  Brush,  10  Oh.  Ill;  Newport 
Ueehanlcs'  Man.  Co.  v.  Starbird,  10 
R*  H.  128;  Society  for  Propagating 
the  Gospel  v.  Youug,  2  N.  H.  810; 


Trustees  v,  Peaslee,  15  N.  H.  817; 
Bodman  v.  American  Tract  Society,  9 
Allen  (Mass  ),  447. 

'  Vansant  v,  Roberts,  8  Md.  119. 

*  Ecker  v.  Chicago  &c.  R.  Co.,  8 
Mo.  App.  228,  226. 

^  Hornbeclc  v.  American  Bible 
Society,  2  Sandf.  Ch.  (N.  Y.>  188; 
Greneral  Lying-in  Hospital  o.  Knight, 
21  L.  J.  (Ch.)  587;  8.  c.  11  Eng.  L.  & 
Eq.  191;  Winslow  v.  Cummings,  & 
Cush.  (Mass.)  858;  Telfair  v.  Howe. 
8  Rich.  Eq.  (S.  C.)  285;  Carter  v, 
Balfour,  19  Ala.  814;  Brewster  v 
McCall,  15  Conn.  274;  Ayres  v.  Weed^ 
16  Conn.  291.  The  rule  Is  analogous 
to  the  rule  that,  in  applying  the  clause 
of  a  deed  to  the  {and,  parol  eyidenoe 
is  admissible,  and  the  question  be- 
comes a  question  of  fact  for  a  jury. 
1  Thomp.  Tr.,  §  1461,  et  $eq, 
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may  be  resorted  to  is  peculiarly  applicable,  where  there  are  two 
associations  of  the  same  name  which  is  used  by  the  testator.^ 
Indeed,  a  devisee  may  be  designated  by  deacription^  as  well  as 
by  name ;  and  such  a  description  is  as  available  in  the  case  of  a 
corporation  as  in  the  case  of  a  natural  person.'  Illustrations  of 
this  principle  will  be  given  hereafter.' 

§  296*  Corporation  Protected  in  Use  of  Corporate  Name.  — 

The  name  of  a  corporation  is  a  necessary  element  of  its  exist- 
ence, and,  aside  from  any  statute,  the  right  to  its  exclusive  use 
will  be  protected,  upon  the  same  principle  which  protects  persons 
in  the  use  of  trade-marks.^    An  injunction  may  be  granted,  by 
analogy  to  the  law  of  trade-marks,  to  a  corporation,  to  restrain 
persons  from  adopting  and  using  the  same  corporate  name  with 
that  previously  adopted,  regularly  and  in  good  faith,  by  complain- 
ant; ^  or  an  injunctive  order  may  require  a  sufficient  modification 
of  the  name  to  prevent  confusion  and  obviate  just  objection.* 
The  same  principle  has  been  acted  upon  in  respect  of  the  organiz- 
ation of  companies  in  England,  under  the  companies  act  of  1862. 
A  company,  not  registered  under  that  act,  can  restrain  the 
registration  of  a  projected  new  company,  which  is  intended  to 
carry  on  the  same  business  as  the  unregistered  company,  and  to 
bear  a  name  so  similar  to  that  of  the  unregistered  company  as 
to  be  calculated  to  deceive  the  public.^     Such  a  restraining  order 
can,  however,  be  avoided,  by  the  defendant  giving  an  undertak- 
ing not  to  carry  on  business  in  the  threatened  name,  but  to 
assume  another  name  which  will  not  lead  to  confusion.'    The 
English    courts   proceed    upon    the  view  that    the    principles 
applicable  to  individuals  trading  under  identical  or  similar  names 
apply  equally  to  companies.     They  have  never  taken  up  with 
the  untenable  view  that  the  name  of  a  company,  organized  under 

1  Bodman     v.     American      Tract  1  Deady    (U.    S.)i  609;    Holmes    o. 

Society,  9  AUen  (Mas8.)i  ^^7.  Holmes    &c.  Manof .  Co.,    37  Conii. 

>  Brewster  v,  McCall,  15  Conn.  274.  278. 

*  Po$t^  Ch.  127,  Art.  I.  «  Bz  parte  Walker,  1  Tenn.  Ch.  97. 

*  Boone  on  Corp.,  §  82;  Newbyo.  ^  Hendricks   o.    Montagu,   17   Ch. 
Oregon  &c.  B.  Co.,  1  Deady  (U.  8.)f  I>i^*  688. 

609;  Ex  parte  Walker,  1  Tenn.  Ch.  97;  *  Guardian   Fire   &c.  Ass.    Co.  v. 

s.e.  9  Am.  Bep.  824.  Guardian  and  General  Insurance  Co.^ 

*  Newby  v.    Oregon    &c.   B.  Co.,     60  L.  J.  Ch.  258. 
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the  companies  act  of  1862,  is  ^franchise^  so  that  it  can  do  busi- 
ness under  the  name,  although  it  is  a  name  identical  with  that  of 
a  previoosly  existing  company,  or  so  nearly  identical  with  it  as 
to  produce  confusion  between  the  two  companies  in  the  minds 
of  the  public,  and  so  work  a  fraud  on  the  prior  company.     If, 
therefore,  a  company  has  been  registered  under  the  same  name  as 
a  prior  company,  it  may  be  restrained  from  carrying  on  business 
under  the  same  or  a  similar  name.^     But  a  Federal  court  can  not 
interfere  to  prevent  the  organization  of  a  corporation  bearing  the 
ftime  name  as  that  of  a  foreign  corporation  doing  business  in  the 
State.*    The  theory  of  this  decision  is  that  it  is  not  competent  for 
the  Federal  courts  to  interfere  with  the  officers  of  the  States  in  the 
exercise  of  their  powers  in  creating  corporations.     Neither  will 
a  State  court,  according  to  an  untenable  view,  entertain  a  pro- 
ceeding to  oust  a  younger  corporation  of  its  right  to  use  a  certain 
name  on  the  ground  of  interference  with  the  name  adopted  by 
an  older  corporation,  — for  the  reason  that  a  corporate  name, 
although  acquired  under  a  general  law  in  the  mode  there  pointed 
oat,  is  in  the  nature  of  2l  franchise^  which  can  no  more  be  im- 
peached by  private  persons  than  can  the  franchise  to  be  a  cor- 
poration.^    The  theory  of  this  decision  is  that  the   certificate 
granted  to  a  corporation  by  the  Secretary  of  State,  as  provided 
by  statute,  is  conclusive^  not  only  of  its  right  to  be  a  corpora- 
tioD,^  but  also  of  its  right  to  be  a  corporation  under  the  name 
designated  therein.     Under  this  theory  there  would  seem  to  be 
no  remedy  whatever  for  such  an  infringement,  — not  even  in  a 
suit  by  the  State  at  the  relation  of  the  attorney-general.     A  tech- 
oical  course  of  reasoning,  which  leaves  a  wrong  of  this  kind  with- 
out any  remedy,  is  not  creditable  to  any  system  of  jurisprudence. 
The  better  view  is  that  the  right  of  an  existing  corporation  to 


1  Uerchant  Banking  Co.  v.  Mer- 
ehaaVs  Joint  Stock  Bank,  9  Ch.  DW. 
5W.  The  companies  act  of  1862  pro- 
vides (§  20)  that  *<  no  company  shall 
^KfClstered  under  a  name  identical 
witii  that  by  which  a  subsisting  com- 
ply is  already  registered,  or  so 
Marly  resembling  the  same  as  to  be 
calculated  to  decelye,"  except  In  cer- 
tahi  cases. 


>  Lehigh  Valley  Coal  Co.  r.  Ham*/ 
blen,  28  Fed.  Rep.  225.  Qucere, 
whether,  after  organization,  it  could 
interfere  to  prevent  the  use  of  the 
name  in  fraud  of  the  rights  of  a  for- 
eign corporation.    Jbid, 

<  Boston  Rubber  Shoe  Co.  v,  Bos- 
ton Rubber  Co.,  149  Mass.  486. 

«  Rice  V.  National  Bank,  126  Mass. 
800. 
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the  use  of  its  corporate  name,  which  is  in  the  nature  of  a  trade 
name,  cannot  be  infringed  by  a  subsequent  act  of  incorporation 
by  the  legislature,  either  by  the  direct  grant  of  a  charter  to  a 
corporation  to  be  organized  under  a  similar  name,  or  through  a 
ministerial  officer  of  the  State  in  granting  a  certificate  of  incor- 
poration to  a  body  of  adventurers  having  a  similar  name.     The 
right  of  doing  wrong  and  of  committing  fraud  cannot,  although 
thus  conferred  by  or  under  a  statute,  be  of  such  a  sacred  charac- 
ter as  to  be  beyond  the  corrective  power  of  the  judicial  courts. 
While  the  Massachusetts  case  may  have  been  well  decided  on  ita 
facts,  the  better  view  of  the  ruling  principle  is  that,  while  the  use 
of  a  corporate  name  similar  to  that  of  a  previously  created  corpo- 
ration cannot  be  enjoined,  if  its  adoption  and  use  have  proceeded 
in  good  faith  and  without  any  fraudulent  intent ^  yet  that,  if  its 
adoption  and  use  have  proceeded  with  the  fraudulent  intent  of 
appropriating  the  trade  of  the  prior  corporation,  by  deceiving 
the  public  and  producing  a  public  confusion  between  the  two 
corporations,  the  use  of  such  name  will  be  enjoined;^  though  to 
warrant  such  relief  the  fraudulent  intent  ought  to  be  established 
by  very  satisfactory  proof .^    It  is  also  a  view  worthy  of  consid- 
eration that,  where  the  State  has  granted  to  one  corporation  the 
right  to  use  a  particular  name,  that  grant  is  a  contract^  and  that 
the  obligation  of  the  contract  is  impaired  by  a  subsequent  grant 
by  the  State  to  another  corporation  to  use  a  similar  name;  so 
that  the  subsequent  grant,  whether  emanating  from  a  special 
charter  or  accruing  under  a  general  law,  is  beyond  the  power  of 
the  State,  under  the  Federal  constitution,  and  hence  necessarily 
subject  to  the  corrective  jurisdiction  of  the  courts. 

§  297.  Illustrations.  —  A  manufacturing  corporation  existed  under 
the  laws  of  Connecticut,  which  took  its  name  from  its  principal  stock- 
holders, and  whose  names  were  Holmes,  Booth  and  Haydens.  Several 
of  the  corporators  and  directors  of  this  corporation  organized  another 
corporation  under  the  name  of  '^  The  Holmes,  Booth  &  Atwood  Manu- 
facturing Company,"  for  the  purpose  of  carrying  on  the  same  business 
as  that  done  by  the  former  corporation.*  On  petition  of  the  old  corpora- 
tion, the  new  corporation  was  enjoined  from  carrying  on  business  under 

1  Plant  Seed  Co.  v.  Michel  Plant  ft  <  Ibid.^  S7  Mo.  App.  818. 

Seed  Co.,  23  Mo.  App*  579;  a.  c,  on 
second  appeal,  37  Mo.  App.  813. 
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te  name  ividch  it  had  assumed.  The  court,  speakhig  through  Carpen- 
ter, J.,  said:  *^  The  law  having  aathorized  the  selection  of  a  name,  and 
hftfing  declared  the  name  so  selected  to  be  the  name  of  the  corporation, 
we  see  no  reason  why  the  law  shonld  not  protect  the  corporation  in  the 
096  of  that  name,  upon  the  same  principle,  and  to  the  same  extent,  that 
uidividQals  are  protected  in  the  use  of  trade-marks.  Hence,  it  neces- 
sarily follows  that  corporations,  in  the  exercise  of  discretionary  powers 
oonierred  by  the  statute,  must  so  exercise  them  as  not  to  infringe  upon 
the  established  legal  rights  of  others."  ^  •  -  -  -  In  a  Federal  case, 
a  corporation  was  enjoined  from  using  as  their  corporate  name  the  words 
"The  Oregon  Central  Railway  Company,"  there  being  a  prior  corpora- 
tion having  that  name.^  ....  The  corporate  name,  the  ^^  United 
States  Mercantile  Reporting  Company,"  is  infringed  by  the  use  of  the 
name  *'  United  States  Commercial  Agency  &  Collecting  Company,"  by 
a  corporation  engaged  in  the  same  business  as  the  former ;  and  a  company 
will  hence  not  be  allowed,  on  a  petition  for  change  of  name,  to  take  the 
latter  name.'  -  -  •  -  A  bill  filed  by  a  stockholder  in  a  long-estab- 
lished corporation,  alleging  that  a  corporation  several  years  old,  of  which 
plaintiff  was  also  a  stockholder,  and  having  for  a  corporate  name  the 
same  name  as  had  been  for  many  years  used  by  the  first  corporation  as 
a  trade  name,  had,  contrary  to  representations  made  by  its  manager  and 
treasurer  to  plaintiff  when  he  induced  him  to  purchase  stock,  deter- 
mined to  engage  in  the  same  business  as  the  older  corporation ;  that  the 
latter's  trade  name  would  be  infringed  thereby ;  that  the  younger  com- 
pany would  be  at  great  expense  in  defending  infringement  suits  by  the 
other  company ;  and  that  plaintiff's  stock  in  both  corporations  would 
therefore  decrease  in  value,  —  cannot  be  maintained,  either  against  the 
jonnger  company,  to  enjoin  its  embarkation  in  the  new  business,  or 
against  its  treasurer  and  manager,  to  prevent  his  voting  therefor,  or  for 
general  relief.^  -  -  -  -  A  company  claiming  to  have  been  in- 
corporated under  the  laws  of  Slichigan,  commenced  doing  business  in 
niinois,  under  its  assumed  corporate  name.  Subsequently,  another 
company  became  incorporated  by  the  same  name,  under  the  laws  of 
Illinois,  and  commenced  business  in  the  same  city  in  that  State  where 
the  former  company  was  established.  The  second  company  then  brought 
a  bill  in  equity  to  enjoin  the  prior  company  from  the  use  of  its  assumed 
corporate  name,  alleging  that  its  corporate  character  no  longer  existed, 

*  Holmes,  Bootli  &  Haydens  v,  *  Re  U.  S.  Mercantile  Reporting  &c. 
The  Holmes,  Booth  &  Atwood  Mff;.  Assoc,  22  N.  Y.  St.  Bep.  494;  9.  o.  4 
Oo.,  87  Conn.  27S;  8.  c.  9  Am.  Rep.     N.  Y.  Supp.  916. 

04.  4  Converse  v.  Hood,  149  Mass.  471 ; 

*  Hewby  v.  Oregon  &c.  B.  Co.,  1  21  North  East.  Rep.  S78;  17  Mass.  L. 
Beady  (U.  8.),  609.  Bep.  18;  26  Am.  &  Bng.  Corp.  Cas.  118. 
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but  that  it  had  been  oosted  of  its  corporate  franchises  by  a  proceeding' 
in  the  State  of  Michigan,  and  that  it  had  made  an  assignment  and  no 
longer  acted  as  a  corporation.     It  was  held  that  this  disclosed  no  ground 
for  the  relief  sought.     Whether  the  defendants  were  a  corporation  was 
immaterial,  nor  was  it  material  whether  or  not  their  original  incorpora- 
tion was  legal ;  since  they  still  had  a  right  to  prosecute  their  business  as 
partners  under   the  name  which  they  had  originally  adopted,  and  the 
aubsejuerU  organization  of  the  plaintiffs  into  a  corporation  by  the  same 
name  could  give  them  no  equity  to  have  the  defendants  enjoined  from  so 
doing.  ^    ....    Where  an  English  company  existed  under  the 
name  of  ''The  Merchant  Banking  Company  of  London,   Limited,'' 
and  thereafter  another  company  was  registered  under  the  statute  with 
name  of  ''  The  Merchants'  Joint  Stock  Bank,  Limited,'*  and  established 
itself  in  business  in  another  place  in  London,  and  there  was  no  fraud,  an 
injunction  was  refused.'     -    -    -    -    A  loan  and  trust  company,  which 
has  taken  the  name  of  the  State  in  which  it  does  business  as  a  part  of  its 
corporate  name,  has  been  refused  an  injunction  restraining  a  similar 
use  of  the  name  of  the  State  by  another  loan  and  trust  company  doing 
business  at  a  point  100  miles  distant,  the  proof  not  showing  a  conflict  of 
interest,  or  that  the  business  transacted  by  defendants  would  materially 
interfere  with  plaintiff's  business.' 

§  298.  Discretion  of  Secretary  of  State  as  to  Issaing  Cer- 
tificate of  Incorporation  for  a  Corporation  having  a  Similar 
Name  to  one  already  Existing.  —  By  the  statute  of  Missouri 
relating  to  the  organization  of  corporations  it  is  provided :  *<  No 
certificate  of  its  incorporation,  or  certificate  of  its  change  of  cor- 
porate name,  shall  be  issued  by  the  Secretary  of  the  State,  to 
any  company  or  association:  First,  undet  the  same  corporate 
name  and  style  as  that  already  assumed  by  another  corpora- 
tion," etc.^  Another  section  of  the  same  statute  provides  in 
detail  of  what  the  articles  of  association  shall  consist.  It  is  then 
made  the  duty  of  the  Secretary  of  State  to  give  a  certificate  that 
the  corporation  has  been  duly  organized,  and  that  certificate  is 
made  evidence  of  the  corporate  existence  of  such  corporation, 
in  the  courts.     That  section,  among  other  things,  declares  that 

1  ottoman  Cahvey  Co.  v,  Dane,  95     Div.  560;  «.  e.  47  L.  J.  Ch.  828;  26 
HI.  203.  Week.  Bep.  847. 

*  Merchant  Nat.   Banking   Co.    v.  *  Nebraska   Loan   ft  Tmst  Co.  «. 

Merchants'  Joint  Stock  Bank,  9  Oh.     Nine,  27  Neb.  507. 

*  B.  8.  Mo.  1879,  §  762. 
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the  articles  of  agreement  shall  set  out  **  the  corporate  name  of 
the  proposed  corporation^  which  shall  not  be  the  name  of  any 
corporation  heretofore  incorporated  in  this  State  for  similar  pur- 
poses, or  an  imitation  of  such  name.''  ^  Under  this  statute  it  is 
held  that,  while  the  duty  thus  imposed  upon  the  Secretary  of 
State  is  a  ministerial  one,  yet  it  is  not  a  sound  view  that  he  can- 
not refuse  to  give  the  certificate  of  incorporation  on  the  ground 
of  a  similarity  of  the  proposed  corporate  name  to  the  name  of 
8ome  existing  corporation,  unless  the  names  are  exactly  the 
uune ;  but  tbat  he  has  a  discretion  so  far  that  he  will  not  be 
compelled  by  mandamtu  to  issue  a  certificate  where  the  pro- 
posed name  so  nearly  resembles  the  name  of  an  existing  corpora- 
tion that  confusion  on  the  part  of  the  public  would  be  likely  to 
arise  between  the  two  corporations.^ 

{299.  Illustration:  <^  Kansas  City  Real  Estate  Exchange  " — 
*' Kansas  City  Real  Estate  and  Stock  Exchangre/'  —  The  court 
therefore  refused  a  mandamus  to  the  Secretary  of  State  to  compel  him 
to  issue  a  certificate  of  incorporation  to  *'  The  Kansas  City' Real  Estate 
Exchange,"  when  there  was  another  corporation  duly  organized  and 
located  at  the  same  place,  and  for  the  same  purpose,  by  the  name  of 
''Hie  E[ansas  City  Real  Estate  and  Stock  Exchange,"  to  which  the 
Secretary  of  State  had  previously  issued  a  certificate  of  incorporation. 
The  court  said :  *^  It  is  the  evident  purpose  of  our  statute  to  protect,  to 
some  extent,  these  common-law  rights,  and,  to  do  this,  both  as  to  the 
corporation  first  adopting  the  name,  and  as  to  the  public,  which  may  be 
misled  by  the  similarity  of  the  two  names.  It  is  difficult  to  state  a  pre- 
cise rale  bj  which  one  name  may  be  said  to  be  an  imitation  of  another, 
in  the  sense  of  the  statute.  Where,  however,  the  names  so  far  resemble 
each  other,  that  a  person  using  that  care,  caution,  and  observation  which 
the  public  uses,  and  may  be  expected  to  use,  would  mistake  one  for  the 
other,  then  the  new  name  is  to  be  regarded  as  an  imitation  of  the  former. 
The  character  of  the  business,  and  the  location  of  the  two  corporations, 
most  be  considered.  Now,  in  the  present  case,  both  corporations  are 
located  in  the  same  city.  Both  are  created  for  precisely  the  same  par- 
poses,  j.6.,  to  establish  and  maintain  a  place,  with  a  suitable  building, 
for  the  pablic  and  private  sale  of  real  estate,  stocks,  and  other  property. 
Tlie  only  difference  between  the  two  names  consists  in  the  use  of  the 

^Ibid.,i7S2.  Uep.  391;  86  Alb.  L.  J.  165;    2  Hall. 

'  Stftte  ex  rel.  «.  McGrath,  92  Mo.      &  Corp.  L.  J.  252. 
ttS;  I.  c.  6  S.  W.  Bep.  29;  10  West. 
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words  ^  and  stock.'  These  words  appear  in  the  name  of  the  former 
corporation,  but  are  omitted  in  the  name  adopted  by  the  relators.  The 
omission  of  them  from  the  combination  with  the  other  words,  it  is  be- 
lieved, does  not  fomifh  a  fair  distinguishing  feature.  A  reasonably 
prudent  person  would  be  constantly  liable  to  mistake  the  one  for  the 
other.  It  is  doubtless  the  purpose  of  both  corporations  to  encourage 
the  public  sale  of  property,  real  and  personal,  at  their  place  of  business, 
under  mortgages,  deeds  of  trust,  and  the  like,  and  the  names  ought 
not  to  be  so  similar  as  to  lead  to  confusion  and  litigation."  ^ 

§  800.  Prohibition  in  Mlssoiiri  Statate  against  Use  of  Kame 
of  Person  or  Firm. —  The  Missouri  statute  touching  the  organization 
of  corporations  provides:  ''No  certificate  of  its  incorporation,  or  cer- 
tificate of  its  change  of  corporate  name,  shall  be  issued  by  the  Secretary 
of  State  to  any  company   or   association:     .     .      •     Second,  when 
the  corporate  name  and  style  assumed  is  the  name  of  a  person    or 
trade  firm,  unless  there  be  joined  thereto  some  word  designating  the 
business  to  be  carried  on,  followed  by  the  word   '  company'  or   '  cor- 
poration."    The  Missouri  Secretary  of  State  refused  a  certificate  of  in- 
corporation to  an  association  of  persons  who  had  assumed  the  name  of 
^' Mallinckrodt    Chemical  Works."     The  Supreme  Court  awarded  a 
peremptory  writ  of  mandamus  to  compel  him  to  issue  the  certificate, 
taking  the  view  that  the  corporate  name  above  assumed  contained  neither 
the  name  of  a  person  nor  the  name  of  a  firm.    The  court  say:     ^'  The 
law  supposes  every  person  to  be  designated  by  two  names,  one  a  family 
name,  and  the  other  the  name  given  to  him  at  his  baptism,  and  denom- 
inated his  Christian  name.^    The  family  name  is  that  portion  of  the  name 
of  an  individual  which  is  employed  by  him  in  common  with  other  mem- 
bers of  his   family,  and,  therefore,  fails    to  designate  any  particular 
individual.     ^  Mallinckrodt '  is  a  family  name,  and  not  the  name  of  a 
'  person*  or  individual,  and  need  not,  therefore,  be  followed  by  the  word 
'company'  or  'corporation.'    The  object  of  the  statute  in  question, 
undoubtedly  was  to  prevent -corporations  from  conducting  business  in 
firm  names  and  in  the  names  of  individuals,  thereby  misleading  the 
public  into  the  belief  that  they  are  dealing  with  individuals,  and  are 
entitled  to  the  protection  afforded  by  their  personal  liability.    The 
name  assumed  in  the  case  before  us,  contravenes  neither  the  letter  nor 
the  spirit  of  the  statute."  ^ 

1  State  ex  rel.  &c.  v.  McGrath,  92         >  State  ez  rel.  «.  McGrath,  75  Mo. 
Mo.  855,  3d8.  424,  426. 

2  Citing  Frank  v.  Levle,  5  Robt.  (N. 
Y.)  699;  Bac.  Abr.  vol.  7,  p.  7. 
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Article  I.    In  General. 


Section 

305.  Statates  providing  lor  consolida- 

tions. 

306.  California:  Railroad  companies. 

307.  Colorado. 
S0«.  Illinois. 

309.  Michigan:  Railroad  companies. 
SIC.  Missonri:   Railroad  companies. 
311.  New  York:   Railroad  companies. 
31S.  Ohio. 
318.  Pennsylvania . 

314.  Texas:  Prohibitions. 

315.  Necessity  of  legislative  action. 

316.  Legislature  cannot  compel  aonsol- 

idation  of  private  corporations. 

317.  Validation  by  caratlve  statutes. 

318.  Validation  by  legislative  recog- 

nition. 

319.  Consolidation  with  foreign  cor- 

poration. 
330.  BemalDS  a  domestic  corporation 
in  each    of     the   concurring 
States. 

821.  Foreign    law   not    transferred : 

local  law  not  displaced. 

822.  With  what  powers  and  liabilities. 
883.  Jurisdiction  not  parted  with  or 

transferred. 


Section 

324.  Selling  out  to  a  foreign  corpora- 
tion and  taking  its  shares  In 
payment. 

825.  Illustration. 

326.  Power  to  consolidate  a  contract 

right  and  inviolable. 

327.  What  steps  necessary  to  effect  a 

consolidation. 

823.  Distinction  between  consolida- 
tion and  agreement  to  consoli- 
date. 

829.  Agreements  which  do  not  amount 
to  a  consolidation. 

330.  By  one  company  purchasing  the 

capital  stock  of  the  other  com- 
pany. 

331.  Railroad  companies  combining  to 

purchase  another  road. 

332.  When  deemed  fraudulent  in  law. 
*833.  Illustration. 

334.  Contract  of  amalgamation  an  en- 

tirety. 

335.  Cannot  be  rescinded  without  re- 

storing consideration. 

336.  Obligation  of  the  committee  to 

account  for  profits. 

337.  I>ecisions  under  special  statutes. 


§  805.  Statates  proTidinsr  'or  Coiisolidations.  —  Statutes 
no  doubt  exist  in  most  of  the  States  providing  for  the  consoli- 
dation of  railroad  companies,  and  some  of  them  extend  the  priv- 
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ilege  to  other  corporations.  The  leading  provisions  of  a  few  of 
these  statutes  have  been  collected,  and  are  given  merely  as  ex- 
amples of  the  Amercian  statute  law  on  the  subject.  Owing  to 
the  necessity  of  economizing  space,  it  has  not  been  found  prac- 
ticable to  reproduce  the  exact  language.* 

§  806.  California:     Railroad    Companies. — Two    or     more 

railroad  corporations  may  consolidate  their  capital  stock,  debts,  prop- 
erty, assets  and  franchises,  in  such  manner  as  may  be  agreed  apon  by 
their  respective  boards  of  directors.     No  such  amalgamation  or  consol- 
idation must  take  place  without  the  written  consent  of  the  holders  of 
three-fourths  in  value  of  all  the  stock  of  each  corporation ;  and  no  such 
amalgamation  or  consolidation  must  in  any  way  relieve  such  corporation 
or  the  stockholders  thereof  from  any  and  all  just  liabilities.     In  case  of 
such  amalgamation  or  consolidation,  due  notice  of  the  same  must  be 
given  by  advertisement  for  one  month  in  at  least  one  newspaper  in  each 
county,  if  there  be  one  published  therein,  into  or  through  which  such 
road  runs,  and  also  for   the  same  length  of  time  in  one  paper  pub- 
lished at  Sacramento,  and  in  two  papers  published  in  San  Francisco. 
And  when  the  consolidation  and  amalgamation  is  completed,  a  copy  of 
the  new  articles  of  incorporation  must  be  filed  in  the  office  of  the  Sec- 
retary of  State.  ^    -    .    .    .    Mining  companies  are  also  permitted  to 
consolidate  in  this  State.' 

§  307.  Colorado.  — In  this  State  ditch  companies,  mining  companies, 
telegraph  companies  and  railroad  companies  may  consolidate.     The  pro- 


1  Rbcbnt  statutes:  Arkansas.-^ 
Unjust  discrimination  and  exorbitant 
charges  of  railroads;  consolidation 
with,  leasing,  or  purchasing  any  par- 
aUel  or  competing  line;  officers  act- 
ing at  the  same  time  as  officers  of  two 
snch  lines;  or  their  being  interested 
in  famishing  supplies  to  the  same; 
and  discrimination  between  transport- 
ation companies  and  individuals  pro- 
hibited. Ark.  Act  March  24,  1887; 
Acts  1887,  No.  81,  p.  118.  Florida.-- 
The  consolidation  of  paraUel  or  com- 
peting lines  of  railway,  except  when 
special  authority  Is  given  by  the  State 
Bailroad  Commission,  prohibited.  Fla. 
Act,  June  7,  1887;  Acts  1887,  c.  3745, 
Ho.  65,  p.  117.     TewMBMee.  —The  pro- 
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visions  for  the  consolidation  of  rail- 
roads (MIU.  &  v.  Stats.,  §  1272), 
amended,  by  including  street  railroad 
corporations  in  its  provisions.  Tenn. 
Act,  March  26,  1887;  Acts  1887,  c.  189, 
p.  821.  Certain  specified  corporations 
prohibited  from  consolidating,  or  ac- 
quiring from  each  other,  by  contract 
or  otherwise,  the  franchises  or  prop- 
erty of  the  other,  except  with  the  con- 
sent of  the  municipal  governments  of 
the  cities  or  towns  in  which  they  are 
located  or  carry  on  thqir  business. 
Tenn.  Act,  March  19,  1889;  Acts  1889, 
c.  70,  p.  97. 

'  Deering  Ann.  Codes  Cal.  1886, 
Civ.  Code,  §  478. 

s  Ibid.  §  861. 
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tedore  in  the  case  of  the  different  companies  is  substantially  the  same,  the 
Btatate  relating  to  railroad  consolidation  being  the  most  tjrplcal  and  most 
tedinical.  The  steps  to  bring  about  a  consolidation  of  railroad  com- 
jttiiies  are:  (1.)  That  the  directors  of  each  company  call  a  separate 
meetmg  of  the  stockholders  to  vote  on  the  proposition,  and  if  it  is 
adopted  by  a  vote  of  three-fourths  of  the  stock  of  each  company,  the 
ooDSolidation  is  approved.  The  directors  now  elect  their  quota  of  new 
directorB,  less  one,  who  is  supplied  at  a  general  meeting.  (2.)  A 
certificate  is  prepared,  setting  forth  the  fact  of  consolidation,  and  all 
Dsttera  necessary  in  an  original  certificate  of  incorporation.  It  is 
agned  by  three  stockholders  of  each  company,  is  filed  with  the  Secre- 
tary of  State  and  lodged  for  record  in  each  county  through  which  the 
roads  run.  (3.)  The  directors  of  each  of  the  old  companies  must 
formally  convey  its  property  to  the  new  company,  and  must  call  in  its 
stock  and  cancel  it,  and  issue  in  lieu  thereof  stock  of  the  new  company ; 
bat^e  certificates  of  original  stock  must  be  produced  by  their  holders, 
or  satasfactory  evidence  given  of  destruction,  before  the  new  certificates 
are  issued.  The  consolidated  company  assumes  all  the  liabilities  and 
duties  of  the  several  companies ;  but  no  pending  suits  or  causes  of 
action  shall  be  affected,  nor  shall  any  action  or  right  of  action  abate. 
Special  notice  to  the  public  is  required  in  case  of  the  consolidation  of 
railroad  and  telegraph  companies,  and  competing  parallel  lines  of  rail- 
road or  telegraph  shall  not  consolidate.  Domestic  companies  may 
consolidate  with  foreign  companies,  (1)  if  permitted  by  the  laws  of  the 
State  or  territory  of  such  foreign  corporation;  (2)  if  the  line  of  the 
home  company  reaches  the  State  boundary,  and  forms  a  continuous  or 
comiected  line  with  the  line  of  the  foreign  company;  (3)  if  the  two 
lines  be  not  parallel  or  competing  lines ;  (4)  provided,  that  the  consol- 
idated company  shall  not  form  a  foreign  corporation.^  This  last  pro- 
vision is  contained  in  the  constitution  of  Colorado.' 

S  308.  Illinois.  —  By  the  statutes  of  Illinois  it  is  provided :  ( 1. )  U 
the  board  of  directors,  managers  or  trustees  of  a  corporation  shall  desire 
to  consolidate  with  another,  they  may  call  a  meeting  of  the  stockholders 
for  the  purpose  of  submitting  the  question  of  such  consolidation  to  their 
vote ;  but  not  more  than  two  companies  can  consolidate  and  they  must 
be  corporations  of  the  same  kind,  engaged  in  the  same  general  business, 
and  in  the  same  vicinity.  (2.)  Due  notice  of  the  meeting  to  consider 
the  question  of  consolidation  must  be  given  for  thirty  days,  such  as  is 
generally  prescribed  in  case  of  special  meetings,  the  call  for  which  must 
he  signed  by  a  majority  of  the  board  of  directors,  managers  or  trustees. 

1  Gen.  Stat.  Colo.  18S8.  >  Pott,  $  82a 
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(  3. )  The  proposition  for  consolidatioii  may  be  adopted  by  a  vote,  personal 
or  by  proxy,  of  two-thirds  of  all  the  shares.     (4. )  A  certificate  of  such 
fact,  yerified  by  the  president  by  affidavit,  and  under  the  seal  of  the 
corporation,   is  to    be  filed  in    the  office  of  the  Secretary  of  State, 
and  also   in  the  office  of  the  Recorder  of  Deeds  of  the  county   ot 
the  principal  business  office  of  the  corporation.    The  consolidated  com- 
pany subjects  itself  to  the  general  laws  of  the  State  relating  to  corpora- 
tions.   Public  notice  of  the  consolidation  in  some  newspaper  must  be 
given  for  three  weeks.     (5.)  Corporations  not  having  a  joint-stock  may 
effect  such  consohdation  by  a  majority  vote.     (6.)  Such  consolidation 
is  not  to  affect  suits  pending  in  which  either  of  the  corporations  are  par- 
ties, nor  to  affect  causes  of  action,  nor  the  rights  of  persons,  in  any  par- 
ticular; nor  shall  suits  abate  against  either  corporation.^    -     .     -     . 
When  corporations  chartered  and  organized  under  the  laws  of  Illinois 
consolidate,  their  property,  stock  or  franchises  with  another  company  or 
companies,  the  consolidated  company  becomes  liable  for  all  debts  or 
liabilities  of  each  of  the  constituent  companies,  existing  or  accrued  prior 
to  the  consolidation,  and  actions  may  be  brought,  maintained  and  re- 
covered therefor  against  such  consolidated  company.^    -    -    -     -     If 
a  railroad  company  desires  to  consolidate  with  any  other  railroad  com- 
pany, a  notice  of  sixty  days  must  be  given  before  the  meeting  called  to 
consider  the  question  and  a  general  notice  published  for  nine  consecu- 
tive weeks.     No  railroad  company  shall  consolidate  with  another  operat- 
ing a  parallel  or  competing  line.^ 

§  300.  Michigan:  Railroad  Companies. —  (1.)  By  the  statute  of 
Michigan  it  is  provided  that  any  railroad  company  in  that  State,  forming 
a  continuous  or  connected  line  with  any  other  railroad  company,  may 
consolidate  with  it,  either  in,  or  out  or  partly  in  and  partly  out  of  the 
State,  —  provided  that  companies  owning  parallel  or  competing  lines 
shall  not  consolidate.  (2.)  The  steps  required  to  effect  the  consolida- 
tion are,  that  the  directors  of  two  or  more  companies  shall  enter  into  an 
i^reement  with  each  other  under  their  coiporate  seals  for  a  consolida- 
tion, prescribing  the  terms,  mode  of  effecting  the  union,  name  of  the 
new  company,  number  of  its  directors,  which  shall  be  not  less  than  six 
nor  more  than  fifteen ;  names  of  the  first  directors,  time  and  place  of 
the  election  of  the  new  board,  which  shall  not  exceed  six  months  after 
the  scheme  of  consolidation  has  received  the  sanction  of  the  stockhold- 
ers ;  the  number  of  shares  of  the  new  company,  the  capital  stock,  the 
amount  of  each  share,  the  manner  of  converting  the  shares  of  stock  into 

^  111.  Ann.  Stat.  (Starr  &  Curt.)  p.  >  Tbid.^  p.  627,  §  65. 

624,  S  50.  8  Ibid.,  i  57. 
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itodc  of  the  neweompaay,  together  with  other  neeessary  details.  (8.) 
The  agreement  must  be  sabmitted  to  a  vote  of  the  stockholders,  notified 
by  pablication  in  some  newspaper  published  in  Detroit,  and  also  in  a 
piper  pabliahed  in  each  oonntj  through  which  the  railroad  passes,  for  four 
sacoessive  weeks,  the  first  publication  to  be  at  least  sixty  days  before  the 
vote  18  taken  on  the  question  of  consolidation,  the  notice  to  be  signed  by 
the  secretary  of  the  company  intending  to  have  such  a  meeting  and 
vote.  At  the  meeting  the  scheme  of  consolidation  may  be  adopted  by 
the  Yotes  of  a  majority  in  interest.  (4.)  A  copy  of  the  contract  of 
ooDsolidation  must  be  filed,  in  accordance  with  an  act  ^'  to  provide  for 
the  incorporation  of  railroad  companies,"  passed  February  12th,  1855, 
ud  its  amendatory  acts,  with  the  Secretary  of  State,  and  a  certified  copy 
of  it  by  the  Secretary  oi  State  is  eyidence  in  all  courts.  (5.)  The 
compaoies  are  now  merged  in  the  new  corporation,  in  pursuance  of  the 
agreement  of  consohdation.  AU  franchises  and  rights  of  every  kind  of 
the  old  companies  are  transferred  to  and  vested  in  the  new  company ; 
bat  all  rights  of  creditors,  and  liens  on  property  of  either  of  the  constit- 
oent  companies,  remam  unimpaked ;  and  the  respective  companies  are 
deemed  to  exist  so  far  as  necessary  to  enforce  the  same.  All  debts, 
liabifities,  and  duties  of  either  of  the  old  companies  attach  to  the  new 
ud  are  enfordble  against  it,  as  though  incurred  by  it.^ 

f  310.  Missouri :  Railroad  Companies.  —  By  the  Missouri  stat- 
ittes  it  is  provided:  (1.)  That  two  or  more  railroad  companies,  owning 
ndboads  forming  a  continuous  Mne,  may  consolidate  and  form  one  com- 
pany, owning  such  continuous  road,  with  all  powers,  rights  and  privi- 
leges and  immunities,  and  subject  to  all  obligations  and  liabilities  of  the 
coQstitQent  companies.  (2.)  The  steps  to  effect  a  consolidation  are ; 
a.  The  companies  enter  into  an  agreement  as  to  the  terms  and  condi- 
tions of  the  consolidation,  and  this  is  ratified  by  a  majority  in  interest 
of  the  stock  in  each  company,  at  a  meeting  of  stockholders  regularly 
caOed  lor  that  purpose,  or  by  approval  in  writing  of  such  majority  in 
interest  6.  A  certified  copy  of  the  articles  of  consolidation  is  filed  with 
the  Secretary  of  State,  and  a  certificate  from  his  office  is  conclusive  evi- 
dence of  the  consolidation,  c.  The  board  of  directors  of  the  new  com- 
pany may  thereupon  carry  out  the  contract  of  consolidation.  ( 3. )  Only 
continQous  lines  of  railroad  can  be  thus  merged,  so  as  not  to  deprive  the 
pnblie  of  competition,  and  any  prohibited  consolidation  is  void,  and  any 
person  may  bring  an  action  in  the  circuit  court  of  any  county  through 

'  Howell  Hlch.  Stat.  1882,  §  8848.  only,  and  to  be  publiBhed  only  in  the 
'The  NodjM  of  each  company  is  to  be  counties  through  which  its  own  road 
i^fMed  HpmuUly  by  Its  own  secretary     passes.    Wells  o.  Rodgers,  60  Mo.  625. 
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which  the  raihroad  passes,  which  shall  have  jurisdiction  to  grant  an  in- 
junction against  it.    (4. )  Companies  must  accept  the  provisions  of  article 

2  of  the  general  laws  entitled  '^  Railroad  Companies,"  by  a  resolution 
filed  with  the  Secretary  of  State,  signed  by  their  respective  presidents 
and  attested  by  their  respective  secretaries,  and  under  the  seal  of  the 
corporation,  —  which  resolution  shall  be  passed  by  a  majority  vote  of 
the  stock  of  each  company,  at  a  meeting  called  for  the  purpose,  — sixly 
days'  notice  of  the  time,  place  and  purpose  of  the  meeting  having  been 
given  in  the  newspapers  in  the  county  where  its  general  office  is  located. 
(5.)  Competing  or  parallel  lines  may  not  consolidate,  nor  may  one  such 
corporation  in  any  manner  exercise  control  over  the  road  of  the  other, 
but  each  must  be  run  and  managed  separately.  The  punishment  for 
a  violation  of  this  provision  is  a  fine  and  forfeiture  of  corporate  fran- 
chises.^ 

§  811.  New  Tork:  Railroad  Companies.  ^(1.)   In  this  State 
railway  companies  may  consolidate  where  their  roads,  or  branches,  or 
any  part  thereof  form  continuous  connected  lines.    This  may  be  between 
a  company  organized  under  the  laws  of  New  York  or  of  New  York  and 
any  other  State,  and  a  company  organized  under  the  laws  of  New  York 
or  of  any  other  State.     (2.)  The  steps  taken  to  effect  such  a  consolidation 
are :  a.  The  directors  may  agree  to  consolidate,  by  an  agreement  under 
seal  prescribing  the  terms,  conditions  and  mode  of  consolidation,  the 
name  of  the  new  company,  the  number  and  names  of  its  directors  and 
officers,  the  number  and  value  of  its  shares,  and  all  the  details  neces- 
sary to  perfect  a  consolidation ;  but  its  capital  stock  shall  not  exceed 
the  8um  of  the  capital  stock  of  the  constituent  companies,  nor  shaU  bonds 
or  other  evidences  of  debt  be  issued  as  a  consideration  for  consolidated 
roads.    The  scheme  of  consolidation  is  to  be  submitted  to  the  stock- 
holders of  each  constituent  company  at  a  meeting  caUed  to  consider  the 
agreement.    Due  notice,  specifying  the  object  of  the  meeting,  is  to  be 
given  for  a  stated  time  previous  thereto.     Votes  at  the  meeting  are  to 
be  taken  by  ballot,  and  if  two-thirds  of  the  ballots  favor  consolidation, 
the  fact  shall  be  certified  under  seal  by  the  secretary  of  the  company, 
and  a  certified  copy  of  the  agreement  so  adopted  shall  be  lodged  with 
the  Secretary  of  State.    A  certified  copy  by  the  Secretary  of  State, 
under  his  seal  of  office,  is  evidence  of  the  corporate  existence  of  the  new 
company,  in  all  courts.     (3.)  The  new  company  thus  created  becomes 
one  corporation,  under  the  restrictions,  disabilities  and  duties  of  its 
several  constituent  companies,  but  limited  to  the  power  of  exacting  a 
fare  of  two  cents  per  mile  for  carrying  passengers.     (4.)  It  succeeds 

1  Rev.  Stat.  Mo.  1889,  §  2567. 
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to  an  the  rights,  powers,  franchises,  rights  of  way,  etc.,  of  its  constitu- 
ent companies.  (5.)  Liens  and  rights  of  creditors  upon  the  property 
of  either  of  the  constituent  companies  are  preserved  unimpaired,  and 
each  constituent  company  is  to  be  deemed  to  be  still  in  existence  for  the 
porpose  of  preserving  the  same.  But  all  debts  and  liabilities,  except 
mortgages,  shall  attach  to  the  new  company  and  be  enforced  against  it, 
with  the  same  effect  as  if  incurred  by  it.  No  pending  suits  abate,  but 
may  be  prosecuted  in  the  name  of  the  former  corporation,  or  the  new 
coq)oration  may  be  substituted  as  a  party.  (6. )  The  consolidated  com- 
pany is  assessed  and  taxed,  as  to  its  lines  within  the  State  of  New  York, 
18  other  railroad  companies.  (7.)  It  shall  not,  in  any  place,  increase 
the  rate  of  passenger  fare  beyond  the  limit  above  stated.  '  (8. )  This  act 
of  consolidation  does  not  apply  to  street  railway  companies.  (9.)  The 
general  act  organizing  and  regulating  railroad  companies  applies  to  con- 
solidated companies.  (10.)  Parallel  or  competing  lines  cannot  con- 
solidate.^ 

§  312.  Ohio*  —  In  Ohio  the  following  kinds  of  corporations  may 
consolidate:  railway  companies;^  magnetic  telegraph  companies ;3 
bridge  companies;^  hydraulic  companies;^  turnpike  or  plank  road 
companies ;  ^  fire  and  marine  insurance  companies ;  ^  religious 
societies ;  ^  societies  for  the  relief  of  farm  laborers  and  other  charitable 
corporations.^  The  scheme  of  consolidation,  prescribed  by  the  statute 
in  respect  of  each  of  these  companies,  follows  the  form  prescribed  for 
ndhxMui  companies  as  a  type,  and  differs  from  it  but  little  in  details  of 
prooednre.  Insurance  companies  must  file  an  agreement  of  consolidation 
with  l^e  superintendent  of  insurance.  Religious  societies  need  give  only 
such  notice  as  is  usual  for  calling  together  the  congregation.  Farm  la- 
borers' societies  and  charitable  corporations,  when  consolidated,  do  not 
assume  the  debts  of  the  constituent  corporations.  These  acts  of  consoli- 
dation apply  equally  to  other  voluntary  associations,  but  may  apply  to  so- 
cieties when  incorporated.  As  to  railway  companies,  a  summary  of  the 
provisions  of  the  statute,  is;  (1.)  When  lines  of  the  several  companies 
permit  of  a  continuous  passage  of  trains  without  a  break  or  interrup- 
tion from  one  to  the  other,  the  companies  may  consolidate ;  and  when 
the  line  of  a  company  reaches  a  boundary  of  the  State  and  there  forms 
a  cfmtinuous  line  with  the  line  of  a  company  outside  of  the  State,  these 

^  Bev.  Stat.  N.  T.  (Banks  &  Bros.  •  Ibid.^  §  8566. 

«Uied.)  1889,  p.  1788,  ei  9eq.  •  Ibid,^  §  8606. 

*  Bey.  Stat.  Ohio   1880,  §  8879  §t  '  Jbid.^  §  8671  et  seq. 
^'  •  Ibid.,  §  8777  et  ««g. 

'  Ibid,,  S  8470.  •  Ibid.,  §  8846. 

*  Ibid,,  §  8647. 
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companies  may  consolidate,  and  the  fact  that  an  onbridged  river  is  in- 
terposed as  a  barrier  between  them  does  not  prevent  a  consolidation. 
(2.)  The  steps  to  bring  about  sach  a  consolidation  are:  a.  The  direct- 
ors of  the  several  companies  form  an  agreement,  fixing  the   terms  of 
union,  the  number  of  the  directors  of  the  new  company,  the  amount  of 
its  capital  stock,  number  of  shares  and  value  of  each,  mode  of  oonvertr 
ing  the  stock  of  the  old  companies  into  that  of  the  new,  and  other 
necessary  details.     6.  This  scheme  is  to  be  submitted  to  the   stock- 
holders of  each  company,  at  a  meeting  called  for  the  purpose,  of  which 
due  notice  is  given, —  though  if  all  l^e  stockholders  are  present  they 
may  waive  notice.    A  vote  by  ballot  is  taken,  and  if  two-thirds  of  the 
stock  vote  for  the  adoption  of  the  scheme,  the  fact  is  certified  by  the 
secretary  of  each  company,  and  the  certificate  is  lodged  with  the  Secre- 
tary of  State.    This  completes  the  consolidation.    The  new  company, 
thus  formed,  possesses  within  the  State  of  Ohio  all  the  rights,  property 
and  franchises,  and  is  subject  to  all  the  restrictions  and  duties  of  the 
constituent  companies,     c.  An  election  is  held,  upon  due  notice,  for  the 
first  board  of  directors.     (3.)  The  new  company  now  assumes  all  the 
debts,  liabilities  and  duties  of  the  former  companies,   except  liens, 
mortgages,   etc.,  which  are  preserved    unimpaired;  and  the  several 
companies  are  deemed  to  be  still  in  existence  for  the  purpose  of  their 
enforcement.     (4.)   The    new   company  must  establish  its  principal 
ofiice  and  give  public  notice  of  it,  and  may  sue  and  be  sued  as  other 
corporations ;  and  its  road,  situated  within  the  State  of  Ohio,  is  subject 
to  taxation.     (5.)  Stockholders  in  the  old  coii^>anies,  who  refuse  to 
have  their  shares  converted  into  those  of  the  new,  shall  be  paid  the 
highest  market  price  for  them  which  has  obtained  within  six  months 
previous  to  the  consolidation ;  or  if  no  agreement  as  to  the  price  can 
be  reached,  it  is  to  be  submitted  to  arbitration.     (6.)  A  certified  copy 
of  the  agreement  of  consolidation,  from  the  ofiice  of  the  Secretary  of 
State,  is  conclusive  evidence  of  the  consolidation  in  the  courts.^ 

§  313.  Pennsylvania.  —  By  the  statutes  of  this  State  competing 
pipe  lines  and  telegraph  lines  may  not  consolidate ;  and,  in  the  case  of 
telegraph  companies,  a  violation  of  this  provision  works  a  forfeiture  of 
franchises.  The  chapter  relating  to  the  consolidation  of  railway  com- 
panies is  very  extensive,  but  the  provisions  are  substantially  the  same 
as  in  other  States.  A  summation  of  them  is  as  follows:  1.  Any  rail- 
road company  chartered  by  this  State  may  merge  with  any  like  com- 
pany or  with  any  foreign  raUroad  company,  where  the  lines  of  such 
companies  unite  so  as  to  form  a  continuous  line,  intervening  rivers  being 

1  Rev.  Stat.  Ohio  1880,  §  S879,  etseq, 
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no  obstacle;  and  they  may  consolidate  where  there  is  a  connecting 
line.  2.  The  steps  to  effect  such  a  consolidation  are  :  a.  An  agree- 
ment lonned  between  the  boards  of  durectors,  in  substance  the  same  as 
that  recited  in  the  case  of  other  States,  b.  This  scheme  submitted  to 
the  stockholders  of  each  company,  at  a  separate  meeting  duly  called, 
and  there  subject  to  ratification  by  a  majority  vote  of  the  stock.,  c.  A 
certificate  of  consolidation  filed  with  the  Secretary  of  State,  and  this 
effects  a  merger  of  the  companies.  3.  The  new  company  is  possessed 
of  aU  the  rights,  franchises  and  properties  of  the  constituent  companies. 
4.  An  Hens  and  rights  of  creditors  are  preserved  against  the  property 
of  the  constituent  companies  to  which  they  attach,  which  companies  are 
deemed  to  exist  for  the  purposes  of  their  enforcement.  5.  All  debts, 
liabilities,  etc.,  of  the  constituent  companies  attach  to  the  new  company. 
If  differences  exist  in  the  statutes  regulating  the  respective  companies, 
the  consolidated  company  is  to  be  governed  by  the  laws  regulating  the 
oompaoy  into  which  the  merger  of  the  others  has  been  made,  —  the 
statate  thus  recognizing  the  fact  that  the  consolidation  may  take  the 
form  of  an  absorption  by  one  company  of  several  others,  which,  as 
hereafter  seen,^  is  a  frequent  form  of  consolidation.  A  certified  copy 
from  the  oflftce  of  the  Secretary  of  State,  of  the  instrument  of  consolida- 
tion, is  conclusive  evidence  thereof  in  the  courts.  A  dissatisfied  stock- 
holder of  the  constituent  companies  may  apply  to  a  court  to  have  arbi- 
trators appointed,  who  shall  estimate  the  damages  caused  to  him  by  the 
ooDsoIidation,  and  the  company  may  elect  to  pay  him  the  market  value 
of  his  shares,  unaffected  by  the  consolidation,  or  the  damages  found  by 
the  arbitrators,  and  he  thereby  becomes  divested  of  his  shares.  The 
fiDding  of  the  arbitrators  of  damages  acquires  the  force  of  a  judgment 
if  not  paid  within  thirty  days.  Executors,  guardians  or  trustees  of 
omers  of  shares  may  agree  to  contracts  of  consolidation  or  to  contracts 
fixing  the  specific  franchises  to  be  given  to  the  new  company.  The 
ooDaolidated  company  may  increase  its  capital  stock  as  much  as  neces- 
sary to  carry  the  purposes  of  the  merger  into  effect.  It  has  power  to 
issue  bonds,  to  mortgage  its  property,  franchises,  etc.,  as  security  there- 
for, and  to  deliver  the  bonds  in  discharge  of  the  debts  of  the  respective 
oonstitatent  companies.  Such  bonds  shall  not  exceed  the  whole  amount 
of  the  indebtedness  of  the  constitutent  companies,  nor  bear  more  than 
seven  per  cent,  interest.  They  are  given  in  lieu,  exchange,  or  satis- 
faction of  the  debts  of  the  old  companies,  on  such  terms  and  conditions 
as  the  parties  may  make.  If  the  consolidated  company  is  composed 
of  a  foreign  constituent,  it  must  have  an  office  in  this  State,  and  also  be 
Aihject  to  taxation,  as  to  its  road  in  this  State,  under  the  laws  thereof.' 

1  Po9t,  §  330.  '  Bright.  Purd.  Dig.  Penn.  Stat,  11th  ed.  p.  1429,  «<  $eq. 
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§  314.  Texas.  —  No  general  statute  has  been  found  in  the  statute 
books  of  Texas  authorizing  corporate  consolidations,  though  no  doubt 
such  consolidations  have  been  effected  under  special  acts.  There  are  in 
that  State,  however,  prohibitive  statutes,  which  seem  to  take  rise  in  the 
constitution  of  the  State,  and  are  in  the  substance,  —  1.  That  con- 
solidation by  lease,  ownership,  or  the  simple  consolidation  of  compet- 
ing or  parallel  lines  of  railroad,  shall  not  be  made.  This  prohibition  is 
enforced  by  fining  the  officers,  managers,  etc. ,  who  have  any  voice  or 
control  of  the  corporations.^  2.  Consolidations  between  Texas  corpora- 
tions and  corporations  created  by  other  States  are  absolutely  prohibited.^ 
3.  Quo  warranto  proceedings  shall  be  instituted  against  corporations 
violating  sections  5  and  6  of  article  X  of  the  constitution  of  Texas, 
containing  the  above  prohibitions ;  and  if  it  is  found  that  such  violations 
are  taking  place,  the  consolidations  shall  be  perpetually  enjoined,  and 
a  receiver  appointed  to  carry  out  the  decree  of  the  court. 

§  815.  Necessily  of  liegislative  Action.  —  As  already  pointed 
out,  a  number  of  co-adventurers  cannot  constitute  themselves  a 
corporation,  by  merely  joining  together  and  agreeing  to  become 
such :  it  is  necessary  that  they  should  have  the  authority  of  the 
legislature  to  assume  the  franchise  of  being  a  corporation.'  The 
consolidation  of  the  funds  of  two  incorporated  companies,  so  as 
to  form  a  single  corporation,  has,  generally  speaking,  the  effect 
of  dissolving  both  the  old  corporations,  as  distinct  entities,  and 
of  creating  a  new  corporation.^  This  new  corporation  can  no 
more  be  created  without  the  sanction  of  the  legislature,  than 
could  either  of  the  original  constituent  corporations.'  Accord- 
ingly, it  is  held  in  England  that,  in  the  absence  of  any  special 
power  for  that  purpose  in  their  deeds  of  settlement,  an  amalgama- 
tion between  two  joint  stock  companies  is  ulh^a  vires  and  invalid, 
and  that  the  obligations  and  liabilities  arising  out  of  such  at- 
tempted amalgamation,  and  assumed  by  the  directors  of  the  pur- 
chasing company,  cannot  be  enforced  against  the  shareholders  of 
such  company.*    Where  power  is  given  by  statute  to  one  rail- 

1  Sayle  Civ.  Stat.  Tex.,  art.  4296.         How.    (U.    8.)    441;    Clearwater  o. 
>  Ibid.^  §  4247.  Meredith,  1  WaU.  (U.  S.)  25, 89;  State 

*  AnUf  §  85.  o.  BaUey,  16  Ind.  46. 

^  Potty  f  895,  et  $eq.  *  Be  Era  Insurance  Soc,  9  W^eek. 

*  New  Tork  &c.  Canal  Co.  o.  Fnl-  Bep.  67;  $,  e.  8  Law  Times  (n.  s.) 
ton  Bank,  7  Wend.  (N.  T.)  412;  814;  80  Law  J.  Bq.  (n.  s.)  187;  6 
Pearoe  «.  Madison  Ac.    B.  Co.,  20  Jar.  (n.  s.)  1884. 
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road  corporation  to  consolidate  with  any  other,  whatever  other 
corporation  it  selects  for  a  union,  and  finds  willing  to  join  it,  has 
power  to  unite  with  it,  although  such  other  corporation  is  not 
named  in   the  statute.^    But  an  agreement  cannot  be  made  by 
which  one  railway  company  shall  turn  over  its  railway   to  be 
worked  by  another  company,  unless  the  latter  company   pos- 
sesses, under  its  governing  statute,  the  power  to  receive  and  work 
it;  for  the  former   company   cannot  delegate  or   transfer  its 
power  to   work  the  road  to  the   latter.*    Where  the  power  to 
consolidate  exists,  and  the  essential  steps  pointed  out  by  the 
statute  to  effect  a  consolidation  have  been  taken,  the  question 
whether  the  new  company  has  a  legal  existence,  in  view  of  a 
doabtas  to  the  legal  existence  of  one  of  the  preceding  companies, 
is  one  which  cannot  be  determined  by  a  proceeding  instituted  by 
the  stockholders,  but  only   in  a  proceeding  instituted  by  the 
State.^    This  is  an    application  of  the  principle  hereafter  con- 
sidered,^ that,  where  the  circumstances  are  such  that  an  assumed 
corporation  mt^A^  exist,  the  fact  of  its  existence  will  not  be  tried 
collaterally,  but  only  in  a   direct  proceeding  instituted  by  the 
State. 


$  316.  Liegrislatiire  cannot  Compel  Consolidation  of  Private 
Corporations.  —  The  legislature  has  no  power  to  compel  the  con- 
solidation or  merger  of  corporations  of  a  purely  private  char- 
acter which  have  assumed  no  public  duties,*^  any  more  than  it 
can  force  private  persons  to  become  members  of  such  a  corpora- 
tion.^ Nor  can  a  private  corporation,  without  taking  some  steps 
for  that  purpose,  become  absorbed  or  merged  in  any  new  cor- 
poration, so  as  to  relinquish  its  former  status,  without  taking 
some  corporate  action  which  fully  authorizes  such  a  result.  And 


^  Matter  of  Prospect  Park  &c.  B. 
Oo.,67N.  Y.  371. 

'  Winch  V.  Birkenhead  &c.  B.  Co., 
K  Jar.  1035,  1037.  Compare  South 
Torkflhire  &c.  B.  Co.  «.  Great  North- 
era  R.  Co.,  8  De  Gez  M.  &  G.  676; 
State  0.  Consolidation  Coal  Co.,  46 
Md.  1.  These  last  two  cases  affirm 
^  principle  that,  without  legislatiye 
viUiorityy  a  railway  company  cannot 


mortgage  or  sell  its  property  to  an- 
other company. 

*  Bell  0.  Pennsylvania  &c.  B.  Co.» 

— N.  J.Bq. ;  ».  c.  10  Atl.  Bep.  741 ; » 

Cent.  Bep.  138;  2  Bail.  &  Corp.  L.  J. 
476. 

«  JPOBty  §  606. 

^  Mason  v.  Finch,  28  Mich.  282; 
conceded  in  Pennsylyania  CoUege 
Cases,  18  Wall.  (U.  8.)  190,  212. 

*  AnU^  §  62. 
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where  there  is  a  voluntary  association,  ^.g.^  a  Masonic  chapter, 
in  existence,  the  mere  fact  that  another  body  becomes  incorpo- 
rated by  the  same  name,  does  not  merge  the  former  in  the  latter, 
or  create  any  identity  between  the  two.    Such  an  essential  change 
in  the  character  of  an  organization,  involving  such  an  accession 
to  its  membership,  cannot  be  had  without  some  action  denoting 
unanimous  consent.^    Nor  would  acquiescence,  by  the  voluntary 
association,  in  the  claims  of  the  corporation  that  it  was  identical 
with  it,  in  the  absence  of  any  special  circumstances  creating  an 
estoppel,   operate  to  extinguish  the  separate  existence  of  the 
latter.     Nor  would  acquiescence  on  the  part  of  its  officers  bind 
the  members,  except  to  the  same  extent  that  their  actual  agree- 
ment to  the  same  end  would  bind  them.     An  act  of  a  constituent 
character  of  this  kind  cannot  be  taken  by  the  officers  merely,  or 
if  taken  by  them  must  be  ratified  by  the  members,  for  they  alone 
could  authorize  it  in  the  first  instance.^    But  where  there  is  a 
reservation  in  the  constitution  of  the  State,  allowing  the  legisla- 
ture of  the  State  '<  to  alter,  revoke,  or  annul  any  charter  of  in- 
corporation thereafter  granted,  whenever  in  their  opinion  it  may 
be  injurious  to  the  citizens,     ...     in  such  manner,  however, 
that  no  injustice  shall  be  done  to  the  corporators,"  an  act  of  con- 
solidation, unless  plainly  unjust  to  some  of  the  corporators,  is 
not  unconstitutional  on  the  ground  of  impairing  the  obligation 
of  a  contract.^ 

§  317. — ^Validation  by  Curative  Statutes.  —  If  the  legislature 
has  power  in  the  first  instance  to  authorize  the  consolidation  of 
certain  corporations,  it  has  the  power  by  a  subsequent  curative 
act  to  validate  their  consolidation  informally  or  irregularly 
made.* 

§  318.     Validation    by    Legrislative    Recognition. — On  a 

principle  more  fully  discussed  hereafter  ^  an  informal  or  def ect- 

^  Mason  v.  Finch,  2S  Mich.  282.  419.    Compare  Racine  &c   R.  Co.  v. 

>  Ibid.  Farmers'  &c.  Co.,  49  111.  831.    See 

*  PennsylTania   CoUege  Cases,  18  also  Fisher  v.  EyanSYiUe  &c.  R.  Co., 

Wall.    (U.  S.)  190;  affirming  «.  c.  7  Ind.  407,  418  (doctrine  recognised); 

mb  nom,  Houston  v,  Jefferson  College,  post  §  512. 

68  Pa.  St.  428,  487.  '  JPdfl,  §  512. 

«  MitcheU  t?.  Deeds,  49    Dl.  416, 
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ive  conaolidation  may,  in  like  manner^  be  validated  by  a  subse- 
quent legislative  recognition.^    Thus,  a  railway  corporation  was 
formed  by  consolidation  of  sereral  railway  corporations,  neither 
of  whidi  had  any  authority  to  construct  its  road  in  the  city  of 
Chicago.     Subsequently  to    the  consolidation,  the    legislature 
passed  an  act  providing  that  the  rate  of  speed  of  the  consolidated 
company  (using  the  name  which  it  had  taken),  ^*  within  the  limits 
of  that  city,  should  be  under  the  control  of  the  common  council," 
etc.    **  This  amendatory  act,' '  said  Sheldon,  C.  J. ,  ^  *  is  a  legislative 
recognition  of  this  consolidated  company,  and  of  the  name  of  the 
consolidated  company,  adopted  by  the  articles  of  consolidation, 
amounting  to  legislative  ratification  of  the  consolidation  which 
has  been  effected ;  and  it  is  also  a  like  recognition  of  the  right  of 
the  company  to  construct  a  railway  within  the  limits  of  the  city 
of  Chicago.''     The  court  accordingly  held  that  the  consolidated 
company  could  proceed  to  condemn  land  for  its  route  within  that 
city.'    This  principle  has  been  applied,  in  a  case  where  it  was 
necessary  to  the  validity  of  a  railway  consolidation,  that  it  should 
be  sanctioned  by  the  concurrent  legislation  of  the  States  of  Con- 
oecticut  and  New  York.     A  general  law  of  New  York  authorized 
railroad  companies,  having  continuous  lines,  to  unite  and  form  a 
single  corporation.     A  resolution  of  the  legislature  of  Connecti- 
cat  provided  that,  whenever  a  company  owning  a  road  lying 
partly  within  that  State  should  be  consolidated  with  any  other 
company  in  the  State  of  New  York,  in  pursuance  of  the  laws  of 
that  State,  the  new  company  should  have  all  the  rights,  within 
the  State  of  Connecticut,  which  were  possessed  by  the  old  com- 
pany.   With  these  laws  in  force,  a  railway  company  owning  a 
railway  lying  wholly  within  the  State  of  Connecticut,  and  an- 
other company  owning  a  road  lying  partly  within  the  State  of 
New  York  and  partly  within  the  State  of  Connecticut,  attempted 
a  consolidation.     The  question  having    been  made    as  to  the 
validity  of  its  consolidation,  on  the  ground  that  the  roads  did  not 
form  a  continuous  line,  as  required  by  the  laws  of  New  York, 
the  legislature  of  that  State  passed  an  act  recognizing  the  exist-- 
ence  of  the  consolidated  corporation,  and  validating  and  estab- 

^  Mead  v.  New  Tork  &c  B.  Co.,  45  >  McCaaley    v.    Columbus   &c.    R. 

Coim.  199.  Co.,  88  lU.  848,  852. 
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lishing  the  agreement  under  which  the  consolidation  had  been 
made.  It  was  held  by  the  Supreme  Court  of  Connecticut  that 
this  might  be  done,  and  that,  when  the  legal  existence  of  the  cor- 
poration in  the  State  of  New  York  became  thus  established,  it 
satisfied  the  requirements  of  the  Connecticut  statute,  and  the 
new  company  became  possessed  of  all  the  rights  in  the  State  of 
Connecticut  which  had  been  possessed  by  the  old  company.^ 

§  319.  Consolidation  witii   Foreisrn   Corporation.  —  As  al- 

ready  seen,  there  is  no  insuperable  difficulty  in  the  creation  of 
one  corporation  by  the  concurrent  legislation  of  two  States  of  the 
Union,^  though  there  are  theories  that  such  legislation  operates 
to  create  two  corporations,  and  not  one.^    Pursuing  that  subject 
further,  we  find  that  the  old  view  was  that  expressed  by  Mr. 
Justice  Story  at  circuit,  that,  where  two  corporations,  created 
by  the  legislation  of  two  States,  for  the  purpose  of  constructing 
a  public  improvement  extending  across  the  boundary  between 
such  States,  are  united  by  new  concurrent  acts  of  the  legislatures 
of  the  two  States,  by  which  the  stockholders  of  each  are  made 
stockholders  in  the  other,  they  do  not  cease  to  exist  as  distinct 
corporations ;  that  the  effect  of  such  legislation  is  a  mere  union 
of  stocks  and  interests,  but  not  a  merger  of  powers.^    This  doc- 
trine, it  is  to  be  observed,  remained  that  of  the  United  States 
down  to  the  year  1861,^  and  still  inheres  in  our  jurisprudence 
to  a  qualified  extent.^ 

§  320.  Remains  a  Domestic  Corporation  in  Each  of  the 
Concarring  States.  — From  the  foregoing  observations,  we  are 
justified  iu  the  conclusion  that  a  corporation  created  by  the  con- 
current legislation  of  two  or  more  States,  exists  in  each  of  such 
States  as  a  domestic  corporation  of  that  State.'    This  conclusion 

1  Mead  v.  New  York  &c.  B.  Co.,  45  See  also  Farmers'  Loan  &  Tmst  Co.  v. 

Conn.  199.  Tmat  Co.,  21  Abb.  N.  C.  (N.  Y.)  104. 

>  AnUf  §  47.  *  So  held  in  Re  St.  Paul  &c.  R.  Co., 

'  Ante,  §  48.  86  Minn.  85.    The  constitution  of  Col- 

*  Famnm  v,  Blackstone  Canal  orado  so  provides  in  express  terms, 
Corp.,  1  Smnn.  (U.  S.)  46.  thus:    "  If   any  railroad,   telegraph, 

^  Ohio  &c.  R.  Co.  o.  Wheeler,  I  express,    or  other    corporation    or- 

Black  (U.  8.),  297.  ganized  under  any  of  the  laws  of  this 

*  Ante,  §  47.  Rece  v.  Newport  News  State  shaU  consolidate  by  &ale  or 
&c.Co.y82W.  Ya.l64;  9S.£.Rep.212.  otherwise,   with   any  railroad,   tele- 
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is  jofltified  by  a  oomparatiyely  recent  decision  by  the  Supreme 
Court  of  the  United  States,  in  a  case  where  a  railroad  corpora- 
tioD,  chartered  in  Connecticut,  had  bought  the  franchises  and 
properties  of  a  raihroad  corporation  created  under  the  laws  of 
Cennecticut  and  of  Rhode  Island.  The  legislature  of  Bhode 
Island  ratified  the  sale,  and  authorized  the  Connecticut  company 
to  exercise  the  rights  thus  acquired.  It  was  held  that  the  Con- 
necticut company  thus  became  the  successor  of  the  consolidated 
company,  and,  as  to  so  much  of  its  road  as  existed  within  the 
State  of  Rhode  Island,  a  corporation  of  that  State. ^  This  is 
quite  in  conformity  with  the  observation  of  the  same  court, 
speaking  through  Mr.  Justice  Swayne,  in  a  former  case :  ^*  Nor 
do  we  see  any  reason  why  one  State  may  not  make  a  corporation 
of  another  State,  as  there  organized  and  conducted,  a  corpora- 
tion of  its  own,  quoad  any  property  within  its  territorial  jurisdic- 
tion."' It  was  reaffirmed  by  the  Supreme  Court  of  IHinois  in 
1868,  that  court  holding  that  a  contract  of  consolidation,  validated 
by  subsequent  legislation,  created  substantially  a  new  corpora- 
tion with  a  new  name,  but  that  such  corporation,  in  a  legal  point 
of  view,  remained  a  distinct  corporation  in  each  State.  That  is 
to  say,  there  was  a  Wisconsin  corporation  of  a  given  name  and 
SQ  Illinois  corporation  of  the  same  name,  although  the  officers 


gnph,  express  or  other  corporation 
organized  under  any  laws  of  any  other 
Bute  or  territory,  or  of  the  United 
States,  the  same  shaU  not  thereby  be> 
come  a  foreign  corporation,  but  the 
eouits  of  this  State  shaU  retain  juris- 
diction oyer  that  part  of  the  corporate 
property,  within  the  limits  of  this 
State  hi  aU  matters  which  may  arise, 
&8  U  said  consolidation  Iiad  not  taken 
place."  Colo.  Const,  of  1876,  art  15, 
§  H.  One  of  the  results  of  such  a  doc- 
trine is  that  the  provisions  of  the  law 
ofeacli  of  the  States  whose  legisla- 
tore  has  concurred  in  creating  the 
Qiiited  company,  relating  to  the  service 
of  procese  on  domestic  corporations, 
spiles  to  such  a  corporation.  Re  St. 
Paal  6c.  R.  Co.,  86  Minn.  85.  Cir- 
cumstances of  concurrent  legislation 


under  which  a  company  organized 
under  the  laws  of  one  State,  and  after- 
wards consolidated  with  a  company 
created  by  another  State,  might  in- 
crease its  capital  stock,  in  pursuance 
of  the  law  of  the  State  of  its  creation : 
Attorney -General  o.  Boston  &c,  B.  Co., 
109  Mass.  99. 

1  Clark  V.  Barnard,  108  U.  S.  486. 

s  Railroad  Co.  o.  Harris,  12  Wall. 
(U.  S.)  65,  82.  That  this  may  be  done, 
seems  to  have  been  the  view  of  the 
same  court  in  the  previous  case  of 
Ohio  &c.  R.  Co.  «.  Wheeler,  1  Black 
(U.  S.),  297;  anU,  §  47.  See  also 
Railway  Co.  v,  Whitton,  18  Wall.  (U. 
S.)  270;  Railroad  Co.  v.  Vance,  96  U. 
S.  450;  Memphis  &c  R.  Co.  o.  Ala- 
bama, 107  U.  S.  581. 
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and  stockholders  of  both  corporations  were  the  same.^     From 
such  a  refinement  it  would  seem  to  follow  that,  when  the  per- 
sons composing  the  two  corporations  acted  in  Illinois ,  there  was 
present  a  domestic  corporation  and  also  a  foreign  corporation,  — 
that  is  to  say,  they  were  there  as  an  Illinois  corporation  and 
also  as  a  Wisconsin  corporation ;  and  so,  conversely,  when  they 
acted  in  Wisconsin.     The  court,  however,  went   so  far   as  to 
concede  that  *<  the  principle  that  a  single  corporation  cannot 
be  created  by  the  joint  legislation  of  two  States,  while  an  irre- 
sistible inference,  from  the  established  law  in  regard  to  corpo- 
rate bodies,  is  nevertheless  a  technical  and  abstract  principle  ;  and 
when  adjoining  States  authorize  consolidations,  as  in  the  present 
instance,  and  the  consolidated  lines  are  placed  under  a  common 
board  with  a  common  name  and  seal,  such  board  will  naturally 
act  as  one  company;   and  when  their  contracts  assume   that 
form,  the  courts  must,  for  the  protection  of  the  public,  and  to 
enforce  good  faith,  hold,  as  we  have  done  in  this  case,  that  the 
contract  is  to  be  construed  as  made  by  the  corporation  of  each 
State  in  which  the  subject-matter  of  the  contract  lies:  ui  res 
magis  valeat  quam  pei'eat?    The  court  accordingly  held  that 
where,  after  such  a  consolidation,  a  mortgage  had  been  made  in 
the  name  conferred  upon  the  corporation  by  the  legislation  of 
each  State,  by  the  ofiicers  of  the  corporation  as  consolidated, 
upon  the  line  of  railroad  of  the  corporation  in  Illinois,  the  mort- 
gage would  stand  as  the  sole  mortgage  of  the  Illinois  corporation, 
and  as  such  be  legal  and  valid.^    That  such  a  corporation  is  a 
corporation  created  by  the  laws  of  each  of  the  concurring  States, 
cannot  be  denied ;  and  accordingly   it  has  been  well  reasoned 
that,  for  the  purpose  of  taxation^  a  corporation  created  by  the 
concurrent  legislation  of  the  State  of  Illinois  and  other  States  is 
a  company,  **  incorporated  under  the  laws  of  this  State,"  within 
the  meaning  of  a  statute  of  Illinois  relating  to  revenue  and  tax- 
ation.^   Obviously,  the  effect  of  such  legislation  is  not  to  dis- 
place the  local  law  of  either  of  the  States  in  regard  to  the  mode 
of  condemning  landj  or  of  acquiring  the  right  of  way  for  the  use 

1  Racine  &c.    B.  Co.  «.  Farmers'  *  Ohio  &c.  R.  Co.  v,  Weber,  96  ni. 

Loan  &  Trust  Co.,  49  lU.  881.  448  (foUowing  Quincy  Bridge  Co.  v. 

>  Ibid,,  p.  852.  Adams  County,  88  lU.  616). 
«  Ibid. 
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of  the  consolidated  railway  oompany  thus  created,  nor  to  import 
into  a  particular  State  a  provision  of  the  statutes  of  the  other 
concurrent  States  in  that  regard.^ 

S  S21.  Foreicrn  liSw  not  Transferred :  liOeal  Iiaw  not  Dis- 
tflaoed*  —  Such  statutes  do  not  transfer  the  law  of  one  State  to  the 
other,  except  permissively,  nor  displace  the  local  law,  unless  otherwise 
expressly  provided.    Thus,  a  statute  of  Illinois,  authorizing  the  consol- 
idation of  a  nulway  company  created  by  the  laws  of  that  State,  with 
c<Hnpanies  created  by  the  laws  of  other  States,  contained  the  following 
recital:    ^'  And  the  said  corporation  shall  also  possess  all  the  faculties, 
powers,  authorities,  immunities,  privileges  and  franchises  at  any  time 
held  by  the  said  Pittsburgh,  Ft.  Wayne  and  Chicago  Railway  Company, 
or  by  any  of  the  corporations  heretofore  consolidated  into  the  said 
company,  or  conferred  on  the  said  company,  the  said  corporations,  or 
either  of  them,  by  an  act  or  law  of  this  State,  or  of  either  of  the  States 
of  Ohio,  Indiana  or  Pennsylvania,  and  shall  have  power  and  capacity  to 
hM  and  exercise  within  each  and  every  of  the  said  States,  and  so  far 
as  it  may  be  deemed  necessary  to  the  general  objects  of  its  business, 
niyun  any  other  of  the  United  States,  all  the  faculties,  powers,  author- 
ities, privileges,  and  franchises,  and  all  others  which  may  hereafter  be 
conferred  upon  it  by  or  under  any  law  of  this  State,  or  of  any  of  the 
aforesaid  States,  and  to  hold  meetings  of  stockholders  and  directors, 
and  do  all  corporate  acts  or  things  within  any  of  the  aforesaid  States,  as 
validly  as  it  might  do  the  same  within  this  State ;  and  may  consolidate 
irith  any  corporation  of  sud  other  States  authorized  to  hold,  maintain 
and  operate  the  aforesaid  railroad."     It  was  held  that  this  statute  had 
DO  reference  to  the  subject  of  the  acquisition  of  the  right  of  way  by  the 
oompany  to  which  it  related*    The  court  said;  **  It  relates  purely,  as 
the  language  unmistakably  shows,  to  the  faculties,  powers,  authorities, 
privileges  and  franchises  which  may  be  deemed  necessary  to  the  general 
objects  of  its  business  within  any  other  of  the  United  States.    It  relates 
to  the  corporation  itself,  and  is  designed  to  make  it  a  unit  in  each  and 
all  of  the  States  in  which  its  line  is  located ;  but  it  does  not  assume  to 
affect  the  local  law  in  regard  to  the  mode  of  acquiring  title  to  the  right 
of  way.    It  has  the  same  power  and  capacity  to  take  and  hold  right  of 
way  in  this  State  that  it  does  in  the  other  States ;  but  the  mode  of 
aeqniring  right  of  way  is  obviously  very  different  from  the  capacity  to 
take  and  hold  it.    The  control  of  streets,  and  the  mode  of  regulating 
their  use,  and  the  mode  of  executing  and  acknowledging  deeds  and 
effecting  e(mdem7ia;ti(ms  are  matters  of  local  law,  affected,  to  some  ex- 

1  Pittsburgh  &C.R.  Co.  V.  Rt^^ich,  101  lU.  167. 
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tent,  by  local  constitutions,  which  it  would  doubtless  be  impossible  to 
place  under  precisely  the  same  law  in  each  of  these  four  States.  At  all 
events,  we  feel  quite  confident  no  such  attempt  has  been  here  made."  ^ 

§  322.  With  what  Powers  and  Liiabilities. — In  respect  of 
the  financial  powers  possessed  by  the  consolidated  company,  it 
can  be  safely  said  that  it  succeeds  to  whatever  power  of  issuing 
bonds  and  mortgaging  its  property  and  franchises  was  possessed 
by  both  of  the  preceding  companies  under  their  governing 
statutes.^  But  whether,  in  case  the  governing  statute  of  one  of 
the  companies  conferred  upon  it  larger  powers  than  that  con- 
ferred by  its  governing  statute  upon  the  other,  the  united  com- 
pany would  succeed  to  the  larger  class  of  powers,  may  be  a 
question  of  difficulty.  Where  the  act  of  consolidation  passed  by 
the  legislature  of  each  of  the  concurring  States  provided  that  the 
holders  of  the  stocks  of  the  two  companies  should,  when  consoli- 
dated, hold,  possess  and  enjoy,  all  the  property,  rights  and  priv- 
ileges and  exercise  all  the  powers  granted  to  and  vested  in  the 
companies,  or  either  of  them,  by  that  law  or  any  other  law  or  laws 
of  that  State,  or  of  the  concurring  State,  —  it  was  held  that  the 
purpose  of  the  two  provisions  was  to  vest  in  the  new  company 
the  rights  and  privileges  which  the  original  companies  had  pre- 
viously possessed  under  their  separate  charters,  —  the  rights  and 
privileges  which  one  of  the  original  companies  had  enjoyed  in 
the  State  of  its  creation,  and  the  rights  and  privileges  which  the 
other  had  in  like  manner  enjoyed  in  the  State  of  its  creation,  — 
and  not  to  transfer  to  either  State  or  to  enforce  therein  the 
legislation  of  the  other.  The  new  company,  after  the  consolida- 
tion, stood  in  each  State  as  the  original  company  had  previously 
stood  in  that  State,  invested  with  the  same  rights,  and  subject  to 
the  same  liabilities.^  As  elsewhere  seen,^  specific  liens  upon  the 
property  of  a  railway  company  follow  the  property  into  the 
hands  of  the  new  company  after  the  consolidation.  The  effect 
of  the  consolidation  is  not,  unless  otherwise  provided  in  the 
governing  statute,  to  enlarge  the  rights  of  the  lien-holders,  and 

1  Pittsburgh  &c.  B.  Co.  v.  Belch,         '  Delaware  Bailroad  Tax,  18  Wall. 

101  lU.  167,  174.  (U.  S.)  206. 

>  Mead  v.  New  York  &c.  B.  Co.,  45  *  Pot,  §  365,  et  seq. 

Comi.  199,  221. 
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it  is  not  competent  for  the  legislature  to  diminish  them.^  The 
lien  of  a  mortgage  upon  the  road-way  of  one  of  the  precedent 
companies  is  therefore  enforcible  by  a  sale  of  such  road- way,  al- 
though it  may  operate  to  sell  a  portion  of  a  continuous  line  of 
railway.  Where  the  consolidation  has  assumed  the  form  of  a 
purchase  by  the  absorbing  company  of  the  line  of  the  absorbed 
railway,  which  line  is  covered  by  a  mortgage «  the  purchasing 
company  will  be  estopped  from  setting  up  the  defense  that  the 
effect  of  such  a  sale  will  be  to  sever  their  line.^ 

$  323.  Jarlsdiction  not  Parted  with   or    Transferred.  — 

Where,  in  such  a  case,  the  State,  the  railway  of  whose  corpora- 
tion is  absorbed,  under  the  permission  granted  by  its  statute,  by 
the  foreign  corporation,  —  grants,  by  the  terms  of  such  statute,  to 
the  foreign  State,  no  jurisdiction  over  the  property  which  it  thus 
allows  to  be  absorbed  by  the  foreign  corporation,  an  action  can- 
not be  maintained  in  such  foreign  State  to  foreclose  a  mortgage 
existing  prior  to  the  consolidation,  upon  the  property  thus  ceded 
to  the  foreign  corporation.  It  follows  that  the  existence  in  the 
foreign  State,  of  a  foreclosure  suit,  in  respect  of  such  domestic 
property,  is  no  bar  to  the  bringing  and  prosecution  of  such  an 
action  in  the  State  which  has  authorized  the  absorption.  This 
ruling  proceeds  upon  the  principle  that  a  State  will  not  be  con- 
sidered to  have  parted  with  jurisdictional  power  without  the 
clearest  expression  of  the  fact.^ 

§  324.  Selling^  oat  to  a  Foreigrn  Corporation  and  Takingr  its 
Sbares  in  Payment.  —  Consolidations  have  often. taken  the  form 
of  a  purchase  and  saUy  —  that  is,  a  purchase  by  one  corporation 
of  all  the  shares  of  stock  of  another  corporation,  payment  being 
made  in  the  shares  of  the  purchasing  corporation.^    Of  course. 


1  Eaton  &c.  B.  Co.  v.  Hunt,  20  Ind. 
467,  464,  per  Perkins,  J.;  Gantly  v. 
Swing,  8 How.  (U.S.)  707;  Scobeyv. 
Gibson,  17  Ind.  572. 

s  For  <'  It  will  not  do  for  the  com- 
pany to  say  that  six  miles  of  road 
conld  not  be  sold  separately,  they 
having  purchased  it  after  it  had  been 
mortgaged  separately,  subject  to  the 


mortgage."    Eaton    &c.    B.    Co.   v. 
Hunt,  20  Ind.  457,  464. 

*  Eaton  &c.  B.  Co.  v.  Hunt,  20  Ind. 
457,  466;  citing  to  the  principle  just 
stated,  Newcastle  &c.  B.  Co.  o.  Peru 
&c.  B.  Co.,  3  Ind.  464;  Johns  u.  State, 
19  Ind.  421. 

*  Such  was  the  scheme  in  the  case 
of  Lauman  v,  Lebanon  Valley  B.  Co*, 
80  Pa.  St.  46. 
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it  is  competent  for  the  legiBlatore  to  authorize  one  corporation 
to  become  consolidated  with  a  foreign  corporation,  ia  such  a 
manner  as  to  place  the  control  of  the  cODSolidated  stock  iu  the 
board  of  directors  of  the  foreign  company.^  But  this  cannot  be 
done  without  legislative  authorization ;  and  the  statute  author- 
izing it  ought  to  be  express.  Such  a  power  will  not  be  allowed 
to  arise  upon  a  doubtful  implication.' 

§  325.  IllustratioBS. — Accordingly,  it  has  been  held  that  a  corpora* 
tion  organized  under  the  laws  of  New  York  has  no  power  to  transfer  all 
its  property  to  a  foreign  corporation  carrying  on  the  same  business, 
taking  in  payment  the  stock  of  the  foreign  company,  and  thus  termi- 
nating its  own  existence.    Nor  can  a  majority  of  the  stockholders  bind  a 
dissenting  minority  by  a  scheme  of  this  kind,  which  operates  to  dissolve 
the  domestic  corporation  and  to  transfer  its  property  to  the  foreign  one, 
so  as  to  escape  that  scrutiny  into  its  affairs  which  is  enjoined  by  the  laws 
of  New  York.     In  such  a  case  a  dissenting  stockholder  may  maintain  a 
suit  in  equity  to  have  the  transaction  enjoined  and  to  have  the  corpora- 
tion wound  up.     Said  the  court :  '^  He  became  a  stockholder  under  the 
security  of  the  New  York  law,  and,  when  that  is  taken  from  him,  at  least 
he  should  have  the  property  of  his  corporation  applied  to  the  payment 
of   its  debts,  and   the    surplus,  if    any,   divided  among  the    stock- 
holders." 8    -    -    -    -    Of  course,  what  a  majority  of  the  stockholders 
cannot  do,  the  trustees  cannot  do.     Accordingly,  on  the  dissolution  of  a 
joint-stock  corporation,  it  is  the  duty  of  the  trustees  to  convert  the  as- 
sets into  money,  and  to  distribute  the  proceeds,  first  to  the  creditors, 
and  then  to  the  stockholders.     They  have  no  right  to  exchange  the  assets, 
or  any  portion  of  them,  for  the  stock  of  any  other  corporation,  without 
the  consent  of  all  the  stockholders ;  and  a  stockholder,  not  consenting 
to  such  exchange,  may  recover  of  the  trustees  the  value  of  his  stock 
thus  wrongfully  disposed  of,  on  the  theory  of  a  conversion^ 


^  Racine  &c.  B.  Co.  v.  Farmers'  &c. 
Co.,  49  IU.  381. 

>  Thus,  where  a  statute  authorizes 
railroad  companies  to  lease  their  prop- 
erties, but  does  not  in  terms  author- 
ize such  a  company  to  lease  its  prop- 
erties to  a  railroad  company  created 
by  the  legislature  of  another  State, 
such  a  power  wiU  be  held  not  to  exist, 
on  the  settled  rule  of  construction,  in 
respect  of  legislatiye  grants  to  cor- 
porations, that   what  is  not  clearly 
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granted  is  withheld,  and  that  any  am- 
biguity in  the  terms  of  the  grant 
mu8t  operate  against  the  corporation 
and  in  favor  of  the  public.  Or,  as  It 
has  been  expressed,  that  to  be  in 
doubt  is  to  be  resolved,  and  every 
resolution  which  springs  from  doubt 
is  against  the  corporation.  Black  v. 
Delaware  &c.  B.  Co.,  24  N.  J.  £q.  456. 

»  Taylor  v,  Earle,  8  Hun  (N.  Y),  1. 

^  Frothingham  v.  Barney,  6  Uun 
(N.  T.),  866.    That  a  shareholder  has 
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f  826.  Power  to  Consolidate  a  Contract  Right  and  Invio- 
lable.— The  power  given  to  a  railroad  company,  by  the  statute  of  its 
ereatbn,  to  form  a  nnion  by  consotidation  with  other  companies^  has 
been  said  to  be  a  right  in  the  nature  of  a  contract,  when  the  statute  is 
accepted  and  acted  upon  by  the  corporation,  which  cannot  be  subse- 
qaently  withdrawn  or  substantially  impaired  by  the  State,  in  consequence 
oi  the  prohibition  of  the  constitution  of  the  United  States.^ 

f  827.  What   Steps  Necessary  to  Effect  a  Consolidation.  — 

It  follows  from  what  has  just  been  said  that  a  corporation,  e.g., 
a  railway  company,  by  **  associating,  allying  and  connecting  it- 
self" with  another,  does  not  thereby  become  equitably  **  amalga- 
mated **  with  it;  ^  though  two  such  companies  may  form,  by 
agreement,  such  traffic  arrangements  as  to  operate  their  roads  as 
a  continuous  line,  and  render  either  company  liable  to  a  passen- 
ger for  the  loss  of  his  baggage,' or  such  as  to  render  them  jointli/ 
liable  to  shippers.^    As  in  the  case  of  the  creation  of  a  corpora- 
tion under  a  general  law,^  where  two  or  more  companies  under- 
take to  consolidate,  the  essential  steps  pointed  out  by  the  statute, 
in  80  far  as  they  constitute   conditions  precedent,  must  be  taken 
before  the  consolidation  is  effectual  and  the  new  company  comes 
into   existence.      Thus,  if   the  governing    statute    requires  a 
oertificate  of  consolidation  to  be  filed  with  the  Secretary  of  State, 
until  this   is  done  the  new  company  does  not  exist.^    On  the 

aright  tohaye  the  contract,  embodied  5  Hill  (N.  T.)*  388;  antCf  §  74;  post, 

inthearticles  of  association,  per/ormed  §  848. 

by  the  trustees  according  to  its  terms,  ^  Zimmer  v.  State,  SO  Ark.  677,  680, 

and  that  he  has  a  right  to  the  aid  of  a  per  Harrison,  J. 

ooart  of  equitif  to  compel  them  to  per-  '  Shrewsbury  &c.  R.  Co.  v,  Stour 

form  it,— as  for  instance  to    compel  Valley  Co.,  21   Eng.  L.  &  £q.  628;  2 

them  to  wind  ap  the  company,  dispose  De  Gez,  M.  &  G.  866. 

of  Its  property  and  distribute  its  pro-  '  Hart  v.  Rensselaer  &c,  R.  Co.,  8 

ceeds,  as  provided  in  the  articles,  al-  N.  Y.  87;  Stratton  v.  New  York  &c.  R. 

thoiighsome  different  scheme  might  Co.,  2  E.  D.  Smith  (N.  Y.)  184;  Lee 

be  more  profitable  and  more  beneficial  Lin  o.  Terre  Haute  &c.  R.  Co.,  10  Mo. 

to  all  the  sliareholders,  — was  held  in  App.  125,  and  cases  there  cited. 

Kanni;.  Butler,  2  Barb.  Ch  (N.Y.)862.  *  Wyman  v.  Railroad  Co.,  4  Mo. 

That  stockholders   cannot   be  forced  App.  95. 

Into  relations  with  new  corporations  <  Ante,  §  226. 

against  their  consent,  see  Blatchford  *  Commonwealth  v.  Atlantic  &c.  R. 

e.  Ross,  54  Barb.  (N.  Y.)  42.  And  com-  Co.,  58  Pa.  St.  9.    Peninsular  R.  Co. 

paie  Hartford  ftc.  B.  Co.  v.  Crosswell,  v.  Tharp,  28  Mich.  506. 
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other  hand,  as  in  the  case  of  an  original  incorporation,'  the  fil- 
ing of  such  an  instrument  is  usually  sufficient  to  constitute  the 
consolidated  company  a  legal  corporation  within  the  state.* 
But  when  it  is  proved  that  a  certificate  of  consolidation  was  de- 
posited with  the  Secretary  of  State,  as  provided  by  law,  the 
presumption  is  that  the  secretary  filed  the  same  of  record  and 
that  it  remains  of  record,  and  a  mandamus  will,  if  necessary, 
issue  to  the  Secretary  of  State  to  add  the  date  of  filing,  or  to  do 
any  other  ministerial  act  in  the  premises  required  by  the  govern- 
ing statute.^  Moreover,  as  in  the  case  of  an  original  incorpora- 
tion,^ unless  the  certificate  in  its  recitals  complies  in  substance 
with  the  statute,  there  will  be  no  incorporation.  It  was  so  held 
under  a  statute  of  Ohio,  where  the  certificate  failed  to  state  the 
residence  of  the  directors  of  the  new  company.*  Outside  of  the 
making  and  filing  of  the  certificate,  the  statute  may  impose  con- 
ditions precedent  to  the  existence  of  the  consolidated  company, 
as,  under  one  statute,*  the  condition  of  the  election  of  a  board  of 
directors  of  the  new  company,  until  which  the  new  company  does 
not  acquire  the  rights  and  franchises  of  the  precedent  companies.^ 
Again,  while  in  the  case  of  an  original  incorporation,^  the  filing 
of  a  duplicate^  or  copy  of  the  certificate  of  incorporation,  with 
the  Secretary  of  State,  is  generally  not  regarded  as  a  condition 
precedent  to  the  existence  of  the  cof poration,  —  yet,  under  a 
statute  of  Michigan,  it  has  been  held  such  in  respect  of  the  filing 
of  a  duplicate  of  the  agreement  of  consolidation  between  rail- 
way companies.' 

§  328.  DistlBCtion  between  Consolidation  and  Afrreement  to 
Consolidate.  —  Two  things  are  of  course  necessary  to  the  consolida- 
tion of  two  or  more  corporations:  1.  An  enabling  statute.  2.  An 
agreement  between  the  consolidating  companies  that  they  will  oonsoli- 

1  AnUf  §  220,  et  seq.  State  v.  Lee,  21  Oh.  St.   662;  State  o. 

*  Commonwealth  o.  Atlantic  &c.  R.  Central  &c.  Asso.,    29  Oh.  St.   d99; 

Co.,  63  Pa.  St.  9.  People  v.  Chambers,  42  Cal.  201. 

<  Com.  V.  Atlantic  &c.  B.  Co.,  53 Pa.  *  Comp.  Laws  Mich.  1857,  §  1996. 
St.  9.  *  Mansfield  &c.  B.  Co.  v.  Drinker, 

4  Ante,  §  221.  30  Mich.  124. 

<  State  V.  Vanderbllt,  87  Ohio  St.  •  AtUe,  §    240. 

590,  645.    The  court  cited:  Atlantic         *  Mansfield  &c.  R.  Co.  o.  Drinker, 
Ac.  B.  Co.  V.  SnUivant,  5  Oh.  St.  276;      supra, 
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date.  In  addition  to  this,  there  most  follow  the  other  steps  pointed  out 
bj  the  statate  to  make  the  consolidation  effectual.  An  agreement  to 
oonaolidate  at  a  future  tirne  is,  of  course,  no  consolidation,  and  will  not 
amalgamate  the  two  companies  under  any  circumstances  until  the  time 
arrives.^ 

f  329.  Airreements  which  do  not  Amount  to  a  Consolida- 
tion. —  A  mere  alliance,  or  association,  or  traffic  connection  between  two 
railroad  companies,  does  not  have  the  effect  of  consolidating  them,  even 
in  the  view  of  a  court  of  equity.^  But  where,  under  such  an  agreement, 
one  of  the  companies  has  acquired  rights  against  the  other  in  respect  to 
^  use  of  its  properties,  as  the  right  to  the  joint  use  of  one  of  its  stationsj 
a  court  of  equity  will  interfere  in  its  behalf  to  protect  these  rights,  pro- 
vided the  occasion  is  grave  and  the  complaining  company  is  otherwise 
without  remedy.  In  such  a  case,  the  court  may  direct  a  partition  of  the 
station,  and  appoint  a  receiver^  if  necessary.  But  where  provisions  exist 
for  the  settlement  of  disputes  on  such  subjects  by  arbitration,  the  court 
will  withhold  its  interposition  until  the  remedy  thus  provided  for  has 
been  resorted  to.* 

§  330.  By  One  Company  Purchasing  the  Capital  Stock  of 
the  Other  Company. — Statutes  authorizing  the  consolidation 
of  railway  companies  have  sometimes  taken  the  form  of  em- 
powering one  company  to  purchase  the  capital  stock  of  the  other 
company.  Such  was  held  to  be  the  effect  of  certain  special 
statutes  of  New  Jersey.  One  of  these  authorized  certain  rail- 
road companies  to  consolidate  their  capital  stock.  Another 
authorized  one  of  the  companies,  which  had  then  mortgaged  its 
after-acquired  property,  to  purchase  the  stock  of  the  other  com- 
pany, in  lieu  of  a  consolidation  of  its  own  stock  with  the  capital 
stock  of  the  latter.  The  purchase  and  delivery  of  the  stock 
were  actually  made,  for  the  purpose  of  consolidation.  An  actual 
coDsolidation  took  place,  and  was  completely  recognized  by  the 
parties  in  interest ;  and  the  company  whose  stock  had  been  sold, 
thereafter  ceased  to  exist,  except  as  a  mere  matter  of  form,  and 

'  Shrewsbury  &c.  R.  Co.  v.  Stoar  ^  Ibid,    That     contracts     between 

Valley  R.  Co.,  21  Eng.  L.  &  Eq.  62S;  2  different  companies  for  an  amalgama- 

De  Gex,  M.  &  O.  866.  tion  are  in  England  recognized  and  en- 

*  Shrewsbury  &c.  B.   Co.  v»  Stour  forced  inequity,  see  Mozley  o.  Alston, 

VaUey  R.  Co  ,  21  Bag.  L.  &  Eq.  628;  3  1  PhU.  Ch.  790. 
Be  Gex,  M.  &  G.  866. 
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for  the  benefit  of  the  other  company.  It  was  held  that  the  sale 
and  delivery  of  the  capital  stock  of  the  absorbed  company  was 
a  consolidation,  in  accordance  with  the  provisions  of  the  acts  in 
question ;  that  the  covenant  for  further  assurance  as  to  such 
after-acquired  property  contained  in  the  mortgage,  would  be 
specifically  enforced;  and  that  equity  would  in  such  a  case  supply 
all  the  formalities.^  Such  also  was  the  effect  of  the  statute  under 
consideration  in  an  important  case  in  Indiana,  where  the  legis- 
lature of  that  State  authorized  the  consolidation  of  a  railway 
company  of  that  State  with  a  similar  company  of  the  State  of 
Ohio.  The  Indiana  statute  provided  that  ^*  the  corporate  name, 
franchises,  rights,  immunities  and  organization,  of  the  Eaton 
and  Hamilton  Railway  Company  [the  Ohio  Company]  shall  be 
preserved  and  remain  intact ;  "  and  that  ^<  the  name  and  organiza- 
tion of  said  Richmond  and  Miami  Railroad  Company  shall  cease ;  " 
and  that  all  the  property,  rights,  etc.,  of  the  Richmond  and 
Miami  Railroad  Company,  **  are  hereby  conveyed  to  "  **  the  said 
Eatonand  Hamilton  Railroad."  <<  It  thus  appears,"  said  Perkins, 
J.,  '*  that,  by  the  act  of  consolidation,  the  exact  existence  of  the 
Ohio  Company  is  continued^  while  that  of  the  Indiana  company 
is  extinguished^  after  all  its  property  is  transferred  to  the  Ohio 
Company.  It  comes  to  this :  the  Eaton  and  Hamilton  Company 
bought  out  the  Richmond  and  Miami  corporation,  and  now  owns 
a  line  of  railroad,  six  miles  of  the  western  end  of  which  is  in 
the  State  of  Indiana,  and  which  that  corporation,  though  a  for- 
eign one,  thus  owns  and  operates  under  the  authority  of  the  law 
of  Indiana."' 

§  331.  Railroad  CompaniesCombining  to  Purchase  Another 
Road. — Where  a  railroad  company,  by  reason  of  a  lack  of 
proper  running  arrangements  with  other  roads,  is  unable  to  pay 
its  expenses,  and  it  appears  unavoidable  that  it  must  go  to  sale, 
either  under  a  mortgage  or  under  a  judgment  obtained  by  its 
general  creditors,  courts  of  equity  see  nothing  wrong  or  fraudu- 
lent in  connecting  companies  combining  and  forming  an 
association  for  purchasing  it,  and  for  operating  it,  under  such 

1  WUliamson  v.  New  Jersey  South-  *  Eaton  &c.  R.  Co.  v.  Hunt,  20  Ind. 

em  B.  Co.,  26  N.  J.  Eq.  898.  457,  462. 
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arrangemeots  as  will  give  it  through  connections,  and  enable  it 
better  to  serve  the  public,  and  afford  profit  to  its  owners.^ 

{  332.  Wlien  I>eemed  Fraadnlent  in  Law.  —  The  rule  of 
equity  being  that  the  assets  of  a  corporation  are  a  trust  fund  for 
its  creditors,  and  it  being  the  settled  policy   of  these  courts  to 
guard  sedulously  this  fund,  and  to  annul  all  arrangements  and 
devices  whereby  it  is  frittered  away 9^  they  will  scrutinize  with 
jealousy  any  arrangement  by  which  the  assets  of  one  corporation 
are  turned  over  to  and  swallowed  up   by  another,  leaving  the 
debts  of  the  former  unpaid  and  unsecured.     Such  arrangements 
are  justly  characterized  as  against  public  policy,  and  as  frauds 
upon  the  law.     The  motives  with  which  they  have  been  made 
will  not  be  regarded  as  a  question  of  much  concern;  the  result 
will  be  justly  looked  to,  for  the  purpose  of  determining  whether 
the  transaction  shall  be  permitted  to  stand  or  fall.     Care  must, 
of  oourse,  be  taken  to  discriminate  between  arrangements  of  this 
kind  done  by  the  directors  of  the  selling  corporations,  in  breach 
of  their  trust  and   in  fraud  of  the  rights   of  its  creditors,  and 
bonajlde  amalgamations  of  corporations,  accomplished  in  pur- 
suance of   law,  through  the  proper  corporate  action,  in  which 
ease  the  assets  of  neither  of  the  amalgamating  corporations  are 
withdrawn  from  its  creditors,  but  the  amalgamated  corporation 
saoceeds  to  the  liabilities  of  both  of  the  corporations  by  whose 
anion  it  was  created,  and  holds  the  assets  of  both,  in  trust,  for 
the  purpose  of  discharging  those  liabilities.^    Equity  will  annul 


>  Kitchen  v,  St.  Louis  &c.  B.  Co., 
<9  Mo.  224,  266;  ante,  §  271. 

*  Upton  «.  Tribllcock,  91  U.  8.  47. 

*  One  court  has  held  tliat  a  corpora- 
tion which  takes,  as  owner,  all  the  prop- 
erty and  assets  of  an  old  corporation 
(which  is  dissolved  without  providing 
tor  aU  its  debts)  must  pay  the  debts 
of  tlie  old  corporation,  at  least  to  the 
amount  of  the  assets  converted* 
Bram  V.  Merchants  Mut.  Ins.  Co.,  16 
Fed.  Sep.  140,  Pardee,  J.  Another 
court  has  held  that,  where  a  corpora- 
tion, after  contracting  debts,  trans- 
Un,  without  consideration,  all  of  its 
property  to  another  corporation  having 


notice  of  the  indebtedness,  equity  has 
jurisdiction  of  a  suit  to  enforce  the 
indebtedness  against  the  latter  cor- 
poration, although  no  judgment  ai 
law  has  been  obtained  against  the 
former  one,  and  that  the  president  of 
the  former  corporation  is  not  properly 
a  party  to  such  suit.  Hibemia  Ins. 
Co.  V,  St.  Louis  Transportation  Co , 
SMcCrary  (U.  8.),  868.  The  court 
examines  Garrison  o.  Memphis  Ins. 
Co.,  19  How.  (U.  S.)  312;  Case  v. 
Beauregard,  99  U.  S.  119;  s.  e.  101 
XT.  8.  688.  A  construction  company 
agreed  to  buUd  a  railroad  for  a  Qeorgia 
corporation.    As  security  for  the  out- 
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any  scheme  by  which  one  of  two  companies,  pcDding  negotia- 
tions  for  a  consolidation,  commits  a,  fraud  upon  the  shareholders 
of  the  other.     Thus,  while  negotiations  were  pending  between 
two  gas  companies  for  their  consolidation,  upon  a  certain  basis 
of  indebtedness,  one  of  the  companies  passed  a  resolution,  with- 
out  the  knowledge  of  the  other,  declaring  a  scrip  dividend  of  ten 
per  cent,  on  the  amount  of  their  capital  stock,  with  interest,  pay- 
able at  the  option  of  the  company,  thus  increasing  their  indebt- 
edness to  that  amount.     Certificates  of  indebtedness  were  issued 
in  accordance  with  the  resolution.     Consolidation  was  effected 
between  the  companies  without  any  knowledge  of  the  other  com- 
pany as  to  such  resolution  and  such  increased  indebtedness.     It 
was  held  on  a  bill  for  that  purpose,  that  the  scrip  should  be  de- 
declared  void,  and  the  company  issuing  it  restrained  from  recog- 
nizing the  scrip  as  a  valid  obligation,  and  from  permitting  its 
transfer.     The  certificates  should  have  put  the  purchasers  upon 
inquiry,  and  they  are  not,  therefore,  within  the  rule  applicable 
to  negotiable  paper.     Though  purchased  without  knowledge  of 
their  character  on  the  part  of  the  purchaser,  and  without  inquiry, 
they  might  be  ordered  to  be  delivered  up  to  be  cancelled.^     Con- 
solidation arrangements  will  be  set  aside   in  equity  where  one 
director  is  a  director  of  both  companies.     Thus,  it  has  been  held 
that  a  contract  by  which  the  bondholders  of  an  insolvent  rail- 
road company  agree  to  foreclose  a  mortgage  on  its  property,  to 


lay  to  be  incurred,  the  constraction 
company  received  most  of  the  stock, 
bonds  and  assets,  of  the  railroad  cor- 
poration. Then  without  beginning 
the  construction,  the  construction 
company  transferred  the  stock  to  the 
managers  of  another  railroad  corpora- 
tion whose  road  competed  with  the 
projected  road  of  the  first  named  cor- 
poration. The  money  used  by  these 
managers  to  purchase  the  stock  was 
the  money  of  the  corporation  which 
they  controlled.  A.,  B.  and  C.  each 
lent  money  to  the  manager  of  the  con- 
struction company  to  enable  that  com- 
pany  to  carry  out  Its  contract  to  build 
the  road,  repayment  to  be  made  from 
the  profits  of  the  undertaking.    It  was 
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held,  that  A.,  B.  and  C.  could  main- 
tain a  single  suit  to  prevent  the  con- 
summation of  these  transactions,  and 
to  charge  the  second  named  railroad 
corporation  as  trustee  of  the  assets  of 
the  construction  company  (which  was 
Insolvent),  the  transactions  being  a 
fraud  on  plaintiffs,  besides  being  with- 
in the  inhibition  of  the  provision  of 
the  Georgia  constitution  i^ainst  the 
purchase  by  one  corporation  of  the 
shares  of  another  corporation,  and 
against  agreements  operating  t«  de- 
feat or  lessen  competition  or  to  encour- 
age monopoly.  Langdono.  Branch,  37 
Fed.  Rep.  449 ;  6  Bail.  &  Corp.  L.  J.  107. 
1  Bailey  v.  Citizens*  Qas  Light  Co., 
27  N.  J.  Bq.  196. 


WHEN  FRAUDULENT.     [1  Thomp.  Corp.  §  333. 

bny  the  property  at  the  mortgage  sale,  and  to  transfer  it  to  an- 
otber  company  of  which  one  of  the  bondholders  of  the  insolvent 
road  is  a  director,  in  consideration  of  the  transfer  of  certain 
bonds  of   the  proposed  new  company,  —  is  not  such  a  contract 
as  is  sanctioned  by  the  New  York  statute,  above  quoted,^  re- 
lating to  the  reorganization  of  existing  railroads,  but  is  void  as 
against  public  policy,  on  the  ground  that  the  law  cannot  accur- 
ately measure  the  influence  of  the  single  director  who  acts  in  the 
double  capacity  of  buyer   and  seller.     The  court    say:  **The 
ralae  of  the  rule  of  equity  to  which  we  have  adverted,  lies,  to 
a  great  extent,  in  its  stubbornness  and  inflexibility.     Its  rigidity 
gives  it  one  of  its  chief  uses  as  a  preventive  or  discouraging  in- 
fluence, because  it  weakens  the  temptation  to  dishonesty  or  un- 
fair dealing  on  the   part   of    the   trustees,  vitiating,   without 
attempt  at  discrimination,  all  transactions  in  which  they  assume 
the  dual  character  of  principal  and  representative."  ^    The  cir- 
camstances  surrounding  every  case  of  amalgamation  are  so  mul- 
tiplied and  various,  the  ramifications  of  fraud  are  so  extensive, 
and  its  devices  so  subtle,  —  that  it  would  be  impossible  to  in- 
dicate, by  any  general  statement,  what  amalgamations  are  to 
be  deemed  lawful  and  proper,  and  what  fraudulent  and  unlaw- 
fol.    Each  case  must,  obviously,  be  judged  by  its  own  facts ; 
and  where  these  facts  clearly  appear,  experienced  and  upright 
judges  will,  in  many  cases,  come  to  opposite  conclusions  respect- 
ing them. 

I  333.  Illustration. —  A  transfer  of  the  assets  of  one  life  insur- 
nice  company  to  another,  the  selling  company,  and  probably  both, 
being  at  the  time  insolvent,  through  the  following  method,  and  under 
the  following  circumstances,  was  hsXd  fraudulent  in  law^  if  not  fraudu- 
lent in  fact :  —  The  Life  Association  of  America  purchased  of  the  St. 
IxKiis  Life  Insurance  Company  all  its  stock  notes,  together  with  the 
mortgages  and  collaterals  given  as  security  for  the  same,  paying  for 
them  by  its  own  draft.  This  draft  was  afterwards  subdivided  into  three 
others,  aggregating  in  amount  the  same  as  the  first,  one  being  for 
1900,000,  and  the  other  two  for  smaller  amounts.     These  two  latter 

1  iiite,  {  258.  R.    Cas.    377,  882,    opinion    by   An- 

*  MoDSoii  o.  Syracose  &c.  B.  Co.,     drews,  J. 
108K.  T.  M,  74;  «.  c.  S9  Am.  &  Eng. 
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were  subseqaenUy  paid.     With  the  stock  notes  and  seonrities  bo  ob- 
tained and  a  little  cash,  the  Life  Association^  by  the  active  assistan^^e  of 
the  officers  and  directors  of  the  St.  Louis  Life  Insurance  Company,  pur- 
chased 9,763  of  the  10,000  shares  constituting  the  capital  stock  of  that 
corporation,  and  had  the  same  transferred  to  itself.     By  this  tranaier 
the  offices  of  the  directors  of  the  St.  Louis  Life  Insurance  Company  be- 
came vacant,  and  the  Life  Association  caused  its  own  directors  to  be 
elected  in  their  places.     Using  the  power  thus  acquired,  the  Life  Asso- 
ciation then  procured  an  amendment  to  be  made  to  the  charter  of  the 
St.  Louis  Life  Insurance  Company  by  which  the  retirement  of  a  portion 
of  the  capital  stock  of  the  latter  was  authorized.    The  Life  Association 
then  presented  to  the  St.  Louis  Life  Insurance  Company  9,000  of  its 
9,763  shares  for  redemption,  and,  by  order  of  the  new  board  of  direct- 
ors, the  treasurer  of  the  St.  Louis  Life  Insurance  Company  redeemed 
the  same,  by  retwming  to  the  Life  Association  the  above  mentioned 
draft  for  $900,000.^    It  was  also  held  that  a  receiver  of  the  selling 
company  might  maintain  a  suit  in  equity  against  the  representative  of 
the  purchasing  company,  for  the  recovery  of  the  value  of  the  assets 
thus  transferred ;  that,  on  the  head  of  fraud,  and  for  the  purpose  of 
preventing  a  multiplicity  of  suits,  equity  has  jurisdiction  of  such  an 
action,  although  the  only  decree  rendered  will  be  for  the  recovery  of 
money ;  and  that  the  measure  of  damages  in  the  particular  case  was  the 
face  value  of  the  draft  for  $900,000,  together  with  interest,  which  draft 
had  been  delivered  by  the  purchasing  company  to  the  selling  company, 
and  which  the  directors  of   the  purchasing  company,  after  they  had 
caused  themselves  to  be  elected  directors  of  the  selling  company,  had 
ordered  not  to  be  collected.^ 

§  334.  Contract  of  Amalgamation  an  Entirely.  —  The  con- 
tract by  which  two  companies  amalgamate  or  consolidate,  or  by 
which  one  company  transfers  its  assets  and  liabilities  to  another 
company  must,  obviously,  as  a  general  rule,  stand  or  fall  as  an 
entire  thing.  When,  therefore,  an  insurance  company,  being  in 
difficulties,  transferred  its  assets  and  liabilities  to  another  insur- 
ance company,  on  a  contract  that  the  shares  of  stock  of  the  sell- 
ing company  should  be  taken  up  by  shares  of  stock  of  equal  par 
yalue  of  the  purchasing  company,  issued  to  the  shareholders  of 
the  selling  company,  and  that  the  new  shares  so  issued  should  be 
redeemable  at  par  by  the  purchasing  company  within  a  year,  at 
the  option  of  the  shareholders,  a  receiver  of  the  selling  company 

1  Alexander  V.  Belfe,  74  Mo.  495.  *  Ibid. 
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could  not,  after  the  validity  of  the  contract  of  transfer  had  been 
established  in  another  proceeding,  recover  of  one  of  such  share- 
holders the  redemption  money  which  he  had  thus  received  for  his 
shares  from  the  purchasing  company.' 

§  835.  Cannot  be  Rescinded  without  Restoring  Oonsidera- 
tton.  —  Where  two  corporations  have  become  consolidated, 
through  an  arrangement  under  which  a  portion  of  the  shares  of 
stock  of  the  purchasing  company  was  transferred  to  a  shareholder 
of  the  selling  company,  in  lieu  of  his  interest  as  a  shareholder  in 
the  selling  company,  neither  the  purchasing  company  nor  a  share- 
holder therein,  can  claim,  in  a  court  of  equity,  a  cancellation  of 
the  shares  so  issued  by  the  selling  company,  without  offering  to 
return  the  consideration  which  the  purchasing  company  received 
for  them.' 

{  336.  Oblisration  of  the  Committee  to  Account  for  Profits. — 

If  the  committee  to  whom  the  matter  of  the  arrangements  for  the 
amalgamation  sell  the  shares  of  the  intended  consolidated  com- 
pany, at  a  premium,  they  will  of  course  be  held  to  the  obligation 
of  accounting  to  the  company  for  the  premium,  on  principles 
hereafter  stated  and  discussed.^ 

{  387.  Decisions  under  Special  Statutes.  —  The  statute  of  New 
Bampahirej  regulating  the  compensation  to  be  paid  by  one  railroad  com- 
paDy  for  the  use  of  the  roadway  of  another  ^  has  been  held  not  to  repeal^ 
bj  nnplication,  a  statute  restraining  the  consolidation  of  rival  railroad 
lines,  by  arrangements  giving  to  one  the  management  of  both,  and  thus 
destroying  competition.  Such  an  effect,  it  was  reasoned,  might  be  pro- 
daced,  not  only  by  a  Zecure,  but  by  an  agreement  to  divide  the  income 
of  both  roads.^  ....  The  Penraylvania  act  of  1861,®  which  au- 
thorized any  railroad  company  chartered  by  the  commonwealth,  to  con- 
solidate with  any  other  railroad  company  so  chartered,  has  been  held  to 
hiye  no  application  to  street  passenger  railway  companies.^    .... 

*  Bent  9.  Hart,  73  BCo.  611;  affirm-  ^  Gen.  Stats.  N.  H.,  ch.  150,  }  10. 
iBgt.  e.  10  Mo.  App.  148,  Sherwood,  ^  Currier  v.  Concord  R.  Corp.,  48 
C.  J.,  dissented.  N.  H.  821 . 

*  Baford  v.  Keoknk  &c.  Packet  Co.»  *  Pab.  Laws  Pa.  1861,  702. 

^  Ho.  611 ;  a£^.  9,  c.  8  Mo.  App.  169.  ^  Philadelphia  t^.  Thirteenth  &c.  B. 

'  HHy  i  457.     Compare  Rossmore     Co.,  1  Leg.  Oaz.  Bep.  (Pa.)  168. 
**How«tty  15  Jar.  (N.  8.)  288. 
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The  consolidation  between  the  Central  Railroad  and  Banking  Company 
of  Georgia  and  the  Macon  and  Western  Railroad  Company,  onder  the 
name  and  charter  of  the  former  company,  created  a  new  corporation  for 
the  specified  purposes  therein  declared,  and,  as  no  time  was  specified 
in  the  act  for  its  continuance,  it  was  held  that  it  would  not  expire j  un- 
der the  general  law  of  the  State,  for  thirty  years.  ^    The  fact  that  all 
the  rights,  privileges,  etc.,  of  the  Central  Railroad  and  Banking  Com- 
pany, as  specified  in  its  charter  granted  in  the  year  1835,  were  conferred 
upon  the  new  company,  by  general  reference  thereto  in  the  act  of  Au- 
gust, 1872,  did  not  cause  such  a  grant  to  operate  as  if  made  in  the  year 
1835,  but  the  legal  effect  was  the  same  as  if  such  rights,  etc.,  had  been 
specifically  enumerated  in  the  latter  act ;  and  the  right  of  withdrawal  or 
repeal  was  therefore  reserved  to  the  State  under  section  1682  of  the  code, 
in  view  of  the  provisions  of  which  the  new  charter  was  accepted,  and 
which  entered  into  it  and  became  a  part  of  the  contract  between  the 
new  company  and  the  State.^     -    -    -    -    Of  course,  a  statute  provid- 
ing for  a  consolidation,  and  containing  certain  provisions,  and  prescrib- 
ing certain  things  to  be  done  by  the  new  company,  cannot  become 
operative  unless  a  consolidation  in  fact  takes  place.  ^    ....   Under  a 
statute  of  OhiOj^  providing  that  railroad  companies  can  consolidate  only 
when  they  are  '^  so  constructed  as  to  admit  the  passage  of  burthen  or 
passenger  cars  over  any  two  or  more  of  such  roads  continuously,  without 
break  or  interruption,"  two  companies,  whose  roads  are  nearly  parallel 
and  connected  pnly  by  leased  roads,  cannot  be  so  consolidated.^    The 
statute  intends  to  limit  the  power  of  consolidation  to  railroads  which  may 
connect  so  as  to  extend  the  line  of  either.    •    -    -    -    Where  the  roads 
of  two  companies  are  not  parallel  they  may  be  deemed  to  ''  unite  and 
form  a  continuous  line,"   within  Ohio  Rev.  Stat.,  §  3380,  authorizing 
consolidation,  though  they  are  connected,  not  directly,  but  by  the  tracks 
of  a  ^*  union  "  company  organized  by  them  and  by  other  companies  to 
secure  a  union  depot  and  terminal  facilities.®    ....    Under  the 
consolidation  act  (Ohio  Rev.  Stat.,  §§  3379-3388),  the  consolidating 
companies  may  agree  upon  the  number  and  amount  of  shares  of  the 
proposed  consolidation  company;  may    classify  such  new  stock  into 
'*  common  "  and  "  preferred, "and  may  issue  a  greater  or  less  number  of 
shares  than  that  of  the  aggregate  of  the  constituent  companies  to  secure 

1  Central  B.  &c.  Co.  v.  State,  54  Ga.  590.    As  to  when  consolidating  rail- 

401.  roads  are  to  be  regarded  as  connected 

'  Ibid,  and  continuotia  lines,  see  Black  t^.  Del- 

'  Gibbes  V.  GreenvUle  &c.  B.  Co.,  aware  &c.  Canal  Co.,  22  N.  J.  Eq.  ISO, 

18  S.  C.  228.  202,  and  cases  cited. 

«  Rev.  Stats.  Ohio,  §  8379.  «  Bnrkeo.  Cleveland  ftc.  B.  Co.,  22 

«  State  V,  Vanderbilt,  87  Oh.   St.  WeekL.  Bnl.  (Oh.)  11. 

234 


DECISIONS  UNDER  SPECIAL  STATUTES.      [1  Thomp.  Corp.  §  337. 

ft  just  and  eqaitable  division  of  property  between  the  shareholders 
of  ibe  constitaent  companies.^  ....  The  franchises  of  one 
oompany,  which  expire  by  limitation  at  a  definite  time,  cannot  be  re- 
vived and  extended  by  incorporating  such  company  with  another 
company,  whose  franchises  extend  to  a  later  date,  under  a  general 
statute  authorizing  consolidations ;  nor  can  a  corporation  whose  fran- 
chise has  expired  by  limitation,  be  revived  by  a  pretended  consolidation 
with  another  like  corporation,  whose  franchises  have  not  expired.^ 
A  statute  of  Louisiana  ^  authorizing  three-fifths  of  the  stockholders  of 
two  gas-light  companies  to  effect  a  consolidation,  —  did  not  authorize 
them  to  place  stock  of  non-participating  stockholders  on  a  footing  infe- 
rior to  their  own,  or  to  transfer  their  right  to  third  persons  without  their 
consent.^ 


*  Thus,  the  LauiHana  law  of  1874, 
for  conBolldaUon  of  corporations,  does 
■ot  aothorize  a  company  incorporated 
In  1870,  with  the  exclasive  franchise 
of  making  and  vending  gas  in  New 
Orleans  for  fifty  years,  beginning  April 
1, 1875,  to  l>e  consolidated  with  one 
Incorporated  In  1836,  with  an  ezcln- 
•tre  franchise  of  making  and  vending 
gisinNew  Orleans  until  April  1, 1875, 
when  its  charter  expired.  New  Or- 
leans Gas-Light  Co.  v,  Loaisiana 
Light  Ac  Co.,  4  Woods  (U.  S.)y  dO. 

*  U.  Acts  of  1874,  No.  157. 

^?ee  9.  New  Orleans  Gas-Light 
Company,  85  La.  An.  413.  Other  de- 
dsions  in  particular  jurisdictions^ 
oonstmlng  particular  statutes  of  con- 
ioUdation»  with  reference  to  various 
questions,  can  only  be  referred  to .  As 
U>  the  consolidation  between  the  Kan- 
tt8  Pacific  and  Union  Pacific  railroad 
companies,  in  respect  of  its  effect 
vponthe  right  of  the  United  States  to 
retain  a  part  of  the  earnings  of  that 
put  of  the  Union  Pacific  road  belong- 
higtothe  Kansas  Pacific :  Union  Pacific 
H.  Co.  0.  United  States,  16  Ct.  of  CI. 
(U.  8.)  853.  That  the  consolidation 
of  the  Southwestern  and  Muskogee 
railroad  companies  of  Georgia  was 
entered  into  in  view  of  the  provisions 
^  i  1682  of  the  code  of  that  State, 


reserving  to  the  State  the  right  to 
withdraw  the  franchise :  Southwestern 
B.  Co.  V.  State,  54  Ga.  401.  ££Eect  of 
the  Massachusetts  statute  of  1872, 
chapter  180,  permitting  the  lease  of 
a  railroad  under  certain  circum- 
stances, —  that  it  repeals  pro  tanto  the 
Mass.  Laws  of  1867,  ch.  298,  and  of 
1871,  ch.  389,  prohibiting  such  leases 
and  regulating  consolidations,  etc.: 
Peters  v,  Boston  &c.  B.  Co.,  114  Mass. 
127.  Elaborate  decision  of  the  chan- 
cery court  of  New  Jersey,  in  a  case 
where  the  opposing  parties  were  rep- 
resented by  counsel  of  great  ability, 
and  where  the  printed  arguments  con 
snmed  some  240  pages,  construing  the 
New  Jersey  act  of  March  17,  1870,  con- 
solidating the  Delaware  and  Baritan 
Canal  Co.,  the  Camden  &  Amboy  Bail- 
road  &  Transportation  Co.,  and  the 
New  Jersey  Bailroad  &  Transportation 
Co.,  —  with  reference  to  a  variety  of 
questions,  including  the  power  of  the 
united  companies  to  lease  their  prop- 
erties to  the  Pennsylvania  Bailroad 
Company,  a  corporation  of  another 
State,  etc.:  Black  v.  Delaware  ftc. 
Canal  Co.,  22  N.  J.  Eq.  130,  398.  Va- 
lidity of  the  consolidation  of  Atlantic  & 
Pacific  Bailroad  Co.  of  Missouri  with 
South  Pacific  B.  Co.  of  the  same  State 
under  a  particular  enabling  act:  At- 
lantic &c.  B.  Co.  V,  St.  Louis,  66  Mo. 
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Articlb  II.    Effbot  Upon  Shabbholdbbs. 


Section 

848.  Effect  of  consolidation  upon  the 
rights  of  dissenting  sharehold- 
ers. 

844.  niustration :    ElSect  of  gnaranfy 

that  stock  of  precedent  corpo* 
ration  shall  be  at  par  at  a  fu- 
ture date  named. 

845.  View  that  majority  can  consent 

on  giving  security  to  dissenting 
shareholders. 

846.  Bale  where  a  statute  authorizes 

consolidation  at  date  of  sub- 
scription. 

847.  Where  there  is  a  reserved  power 

of  amending  the  charter. 

848.  Power  to   amend   articles  does 

not  extend  to  consolidation. 

849.  When  entitled  to  an  injunction  to 

restrain  consolidation. 
860.  Extent  of  injunctiye  relief  af- 
forded. 


Sbction 

861.  No    injunction    if    interest   se- 

cured. 

862.  Action  in  equity  against  the  con- 

solidated company. 

868.  No  right  of  action  for  damages 
against  directors. 

864.  Effect  of  acquiescence  of  share- 
holders. 

866.  Bights  of  consolidated  company 
against  shareholders  of  old 
companies. 

866.  Action  by  new  company  for  as- 

sessments against  sharehold- 
ers in  the  old. 

867.  New    company  must    show    its 

title. 

868.  Stockholders  may  plead  no  con- 

solidation. 

869.  Illustration. 

860.  What  in  case  the  original  sub- 
scription was  conditional. 


§  343.  Effect  of  Consolidation  upon  the  Bigrhts  of  DiBsent- 
ingr  Shareholders.  —  As  elsewhere   seen,  the   consolidation  of 


226.  Requisites  and  sufficiency  of 
proceedings  under  statutes  of  Michi- 
gan to  effect  the  consolidation  of 
railroad  companies :  Tuttle  v.  Michi- 
gan Air  Line  R.  Co.,  86  Mich.  247. 
Construction  of  Alabama  act  of  1848, 
incorporating  Alabama  and  Tennes- 
see Biver  R.  Company  and  that  of 
1866,  authorizing  the  company  to  ex- 
tend its  road  with  reference  to  an 
agreement  of  consolidation  made  in 
anticipation  of  special  enabling  legis- 
lation by  the  State  of  Qeorgia, — 
holding  that  the  Georgia  companies 
were  dissolved  and  merged  into  the 
Alabama  company,  which  continued  its 
existence,  bat  with  enlarged  powers 
and  extended  franchises,  etc. :  Meyer  v. 
Johnston,  68  Ala.  287;  Meyer  v.  Johns- 
ton, 64  Ala.  603.    As  to  the  respectiyc 
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rights  of  stockholders  in  two  corpora- 
tions which    have   become    consoli- 
dated: Bishop  9.  Brainerd,  28  Conn. 
289.    Validity  of  a  payment   by  one 
company  to  another  to  influence  con- 
solidation where   legislative  consent 
doubtful:    Qould   v,  Seney,  6  N.  T* 
Supp.   928;  6  R.   &  Corp.   L.   J.  143. 
Division  of  stock   of   new   company 
when  not  prohibited  by  §  309  of  Cal. 
Civil  Code:    Cole  v,  Lilenthal,  81  Cal. 
878;  s,  e.  20Pac.  Rep.  401.    Hew  York 
statute,  N.  Y.  Laws  1876,  c.  108,  pio- 
viding  that  '*  in  any  case  where  two 
or  more  railroad  companies  shall  have 
been  or  shall  hereafter  be  organized 
under  the  general   laws  of  the  State 
the  whole  of  whose  lines,  as  located 
by  them,  respectively,  shall  form  one 
continuous   and   connecting   line  of 
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one  corporation  with  another  is  a  change  of  sach  2^  fundamental 
character  that,  unless  the  change  is  authorized  by  the  original 
statute  creating  one  of  the  consolidating  corporations,  the  fact 
of  consolidation  will  operate  to  release  any.  dissenting  share- 
holder.^    Having  embarked  his  money  in  one  venture,  he  can- 
not, without  his  consent,  be  compelled  to  transfer  it  to  another 
Tenture.     The  general  rule,  therefore,  is  that  a   consolidation 
can  only  take  place  with  the  unanimous  consent  of  the  share-- 
holders  of  both  companies.'    As  already  seen,'  statutes  exist 
providing  that  agreements  of  consolidation  may  be  ratified  by  a 
majority,  or  two-thirds,  or  three-fourths  of  the  shareholders  of 
each  company.     Where  these  statutes  exist  at  tho  time  of  the 
shareholder's  subscription,  or  where  they  become  operative  upon 
it  in  consequence  of  a  legislative  right  —  reserved  in  the  consti- 
tution of  the  State  or  in  a  general  statute  at  the  time  of  the  sub- 
scription, —  they  establish  an  exception  to  the  above  stated  rule. 
Another  exception  exists  where  there  is  a  statute,  in  like  man- 
ner operative  notwithstanding  the  contract  of  subscription,  pro- 
yiding  for  the  purchase,  at  a  sale  or  appraisement,  of  the  shares 
of  the  dissenting  member.     But  in  the  absence  of  a  statute  thus 
entering  into,  or  qualifying  or  overriding  the  contract  of  sub- 
scription, any  rule  short  of  that  first  stated  allows  the  agree- 
ment of  consolidation  to  impair  the  obligation  of  the  contract  be- 
tween the  dissenting  stockholder  and  the  corporation  which  he 
originally  joined.     The  stockholders  in  the  old  corporation,  who 
do  not  enter  into  the  new  corporation,  are  therefore,  in  the  absence 


nad,  the  said  companies  may  consoli- 
date their  lines  of  road,  stock,  fran- 
chises, and  property,  according  to 
tiie  existing  laws  of  this  State  relating 
to  the  consolidation  of  railroad  com- 
IttDies,"  is  inconsistent  witti  the  pro- 
Tisioos  of  N.  Y.  Laws  1869,  c.  917, 
irhich  exempt  street  railroads  from 
the  power  It  confers  to  consolidate, 
and  it  therefore  repeals  by  implication 
•Qch  former  provisions.  Be  Wash- 
ington Street  &c.  B.  Co.,  115  K.  Y. 
H2;  22  Northeast.  Rep.  856;  26  N.  Y., 
81  Rep.  504. 

>  AnU,  §  75. 

'  Ketn  «.  Johnson,  9  N.  J.  £q.  401 ; 


Chapman  v.  Mad  River  &c.  R.  Co.,  6 
Oh.  St.  119;  Fisher  v,  Eyansville  &c. 
B.  Co.,  7  Ind.  407;  Blatchford  v.  Boss, 
54  Barb.  (N.  Y.)  42;  a.  c.  5  Abb.  Pr.  (n. 
s.)  (N.  Y.)  434;  37  How.  Pr.  (N.  Y.) 
100;  McVicker  v.  Ross,  55  Barb.  (N. 
Y.)  247;  McCray  v.  Junction  B.  Co.,  9 
Ind.  858;  lUlnois  &c.  B.  Co.  v.  Cook, 
29  111.  237;  Botts  v,  Simsonyille  ftc. 
Turnpike  Co.,  88  Ky.  64 ;  s.  c.  10  S.  W. 
Rep.  184;  Mowrey  v.  Indianapolis  &c. 
B.  Co.,  4  Biss.  (U.  8.)  78;  Nathan  v. 
Tompkins,  82  Ala.  437;  Indianola 
B.  Co.  «.  Fryer,  56  Tex.  96, 117. 
<  AhU,  §§  805^18. 
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of  such  statutes,  entitled  to  withdraw  from  the  venture  and  cease 
to  be  liable  on  their  stock  subscriptions.^    But,  in  the  absence 
of  a  statute  existing  at  the  time  of  his  subscription,  providing 
for  the  consolidation  upon  a  vote  of  less  than  the  whole,  or  for 
the  purchase  of  the  interests  of  dissenting  stockholders  in  the 
event  of  a  consolidation,  it  is  conceived  that  he  will  neither  be 
bound  to  consent  to  the  consolidation  nor  to  surrender  his  in- 
terest in  his  original  corporation.     In  such  cases  enabling  acts^ 
authorizing  the   consolidation  of  existing  corporations,  or  the 
creation  of  a  new  corporation  by  a  union  of  the  members  of 
existing  corporations,  are  construed  9iS  permissive  merely,  and 
not  as  binding  a  dissenting  member.     Such  a  member  does  not 
become  a  member  of  the  new  corporation,  although  the  act  may 
be  duly  accepted  by  a  majority  of  the  members  of  each  of  the 
old  ones.^    Nor  without  such  a  reservation  of  power  as  that 
already  stated,  can  the  legislature  confer  upon  existing  corpora- 
tions the  power  to  consolidate  their  stock  and  form  a  new  cor- 
poration, without  the  unanimous  consent  of  their  stockholders, 
because  so  to  do   would  impair  the  obligation  of  the  contract 
subsisting  between  the  stockholders  of  the  precedent  corpora- 
tions.    In  such  an  event  a  dissenting  stockholder  would  not  be 
bound. ^    In   so  holding,  it  was  said  by  the   court,  speaking 
through  Mr.  Justice  Davis :     ^'  When  any  person  takes  stock  in 
a  railroad  corporation,  he  has  entered  into  a  contract  with  the 
company,  that  his  interests  shall  be  subject  to  the  direction  and 
control  of  the  proper  authorities  of  the  corporation,  to  accom- 
plish the  object  for  which  the  company  was  organized.     He 
does  not  agree  that  the  improvement  to  which  he  subscribed 
should  be  changed  in  its  purposes  and  character,  at  the  will  and 
pleasure  of  a  majority  of  the  stockholders,  so  that  new  responsi- 


^  McCray  v.  Jnnction  R.  Co.,  9  Ind. 
358;  state  v.  Bailey,  16  Ind.  46;  Clear- 
water V.  Meredith,  1  WaU.  (U.  S.) 
25,  49. 

'  Hamilton  Mut.  Ins.  Co.  v,  Hobart, 
2  Gray  (Mass.),  543.  Under  the  Ohio 
act  of  1856,  providing  for  the  consoli- 
dation of  railroad  corporations  (53 
Ohio  Laws,  143),  the  corporations 
which  are  parties  to  an  agreement  to 
consoUdate  continue  in  the  full  enjoy- 
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ment  of  their  powers  and  franchises 
respectively,  and  may  accept  sab- 
scriptions  to  their  capital  stock  at 
any  time  before  the  consolidation  is 
consummated  by  filing  the  agreement 
of  consolidation  with  the  Secretary  of 
State.  Mansfield  ftc.  B.  Co.  v.  Brown, 
26  Oh.  St.  223. 

*  Clearwater  v,  Meredith,  1  Wall. 
(U.  S.)  25,  89. 
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bilities,  and  it  may  be,  new  hazards,  are  added  to  the  original 
undertaking.  He  may  be  very  willing  to  embark  in  one  enter- 
prise, and  miwilling  to  engage  in  another ;  to  assist  in  building 
a  short  line  of  railway,  and  averse  to  risking  his  money  in  one 
having  a  longer  line  of  transit.  But  it  is  not  every  unimportant 
diange  which  would  work  a  dissolution  of  the  contract.  It  must 
be  SQch  a  change  that  a  new  and  different  business  is  superadded 
to  the  original  undertaking.''  ^ 

f  8i4.  Illastratioii :  Effect  of  Guaranty  that  Stock  of  Pre- 
cedent Corporation  shall  be  at  Par  at  a  Fntore  Date  Named. — 

A.  sold  a  tract  of  land  to  B.  for  $10,000,  and  received  in  payment  200 
shares  of  stock  of  a  railway  corporation,  of  the  par  value  of  fifty  dol- 
lars per  share,  and  B.  executed  a  written  guaranty  that  the  stock  would 
be  worth  par  on  the  first  day  of  October,  1855,  in  Cincinnati.  Subse- 
quently, under  an  enabling  statute  of  the  State  of  Indiana,  the 
oorporalion  was  consolidated  with  another.  The  enabling  statute  pro- 
vided that  ^^  such  railroad  companies  are  authorized  to  merge  and  con- 
«£date  the  stock  of  the  respective  companies,  making  one  joint  stock 
oompaay  of  the  two  railroads  thus  connected. ' '  It  had  been  held  in  that 
State  that  the  effect  of  such  a  consolidation  was  to  create  a  new  com- 
pany oat  of  the  elements  of  the  two  preceding  companies.^  Following 
this  exposition  of  the  State  statute  by  the  State  court,  and  applying  the 
principle  of  the  preceding  section,  the  Supreme  Court  of  the  United 
States  held  that  B.  was  liable  on  his  guaranty,  and  could  not  set  up,  in 
discharge  of  his  liability,  the  fact  of  the  consolidation ;  since,  as  the 
legislatnre  had  no  power  to  force  him  to  become  a  stockholder  in  the 
new  company  without  his  consent,  he  must  be  taken  to  have  consented  to 
fhe  change.^ 

i  845.  View  that  M^orlty  can  Consent,  on  Givingr  Security 
toIHssentIng  Shareholders. —  So,  it  is  stated  in  a  case  in  Penn- 
sylvania, which  has  been  yery  much  cited:  <^The  contract  of 
ooDsolidation  is  an  act  of  dissolution  in  form  and  substance  of 
the  Lebanon  company,  and  the  corporation  cannot,  in  the  act 
of  dissolution,  dispose  of  the  rights  of  its  members.  The  act 
of  dissolution,  like  the  act  of  association,  is  not  a  corporate  act, 
but  an  act  of  the  members  of  the  association.     They  may  com- 

^  Clearwater  v.   Meredith,  1  Wall.  *  Clearwater  v.  Meredith,  1  WalL 

^-  8.)  25,  40.  (U.  S.)  26. 

'  HcMahan  «.  Morrison,  16  Ind.  172. 
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mit    to    their    officers  the  busineBB  of  eflfeoting  it  in  all  its 
details,  but  they  are  not  required  to  do  so  by  the  terms  of  their 
association,  and  in  effecting  such  a  purpose  the  officers  would  be 
rather  trustees  of  the  members  than  corporate  functionaries. 
Then    it  follows,    quite  obviously,  that   no  corporate  act  can 
settle  the  terms  of  dissolution,  or  distribute  the  effects  among 
the  members,  and  that  this  company  cannot  decide  what  the 
plaintiff  shall  take   for  his   interest.     The  act  of    dissolution 
works  a  change  in  the  form  of  the  interests  of  its  members, 
by  destroying  the  stock,  and  substituting  the  thing  which  the 
stock  represented, —  that  is,  a  legal  interest  in  the  property,  and 
leayes  the  members  to  seek  a  division  of  this.     But  this  property 
is  indivisible,  and  therefore  we  see  no  objection  to  the  act  of  the 
legislature,  so  far  as  it  allows  the  majority  to  dispose  of  it  in  the 
way  proposed,  except  that,  under  the  constitution,  they  cannot 
be  allowed  to  divest  or  embarrass  the  plaintiff's  interest  therein 
toithout  first  giving  security  therefor.     The  act  of  transfer  and 
dissolution  is  one.     If  carried  into  effect,  it  destroys  his  stock. 
Before  it   is   done  he  must  be  secured,   and   we   must  grant 
the  injunction  asked  for,  to  stand  until  this  is  done."     An  in- 
junction was  accordingly  ordered  to  be  issued,  on  the  plaintiff's 
giving  security  to  the  amount  of  $1,000  to  the  defendants;  '*  and 
let   it  be  dissolved  on  the  defendants   giving  security    to  the 
plaintiff,  in  double  the  market  value  of  his  stock,  to  pay  for 
said  stock  when  its  value  shall  be  ascertained."  ^    This  was  a  case 
where  one  corporation  was  dissolved  and  extinguished  by  the 
conversion  of  its  stock  into  that   of  another   corporation, —  a 
mere  consolidation ;  and  the  decision  is  to  be  quoted  to  the  point 
that  a  majority  may  force  a  dissenting  minority  into  such  a  con- 
solidation, provided  they  pay  them  the  actual  value  of  their 
stock, —  a  proposition  which  must  be  regarded  as  doubtful.' 

§  346.  Rule  where  a  Statate  Authorises  Consolidation  at 
Date  of  Sahscription.  —  But  of  course  where  the  consolidation 
18  authorized  by  a  statute  existing  at  the  time  of  the  subscriptioD, 
it  will  not  have  the  effect  of  releasing  a  subscriber  although  he 

'^  Laumano.  Lebanon  VaUeyB.  Co.,  4  Biss.  (U.  S.)  78,  where  it  is  criti- 
80  Pa.  St.  42,  49.  cised  by  McDonald,  J. 

s  See  Mowrey  v.  lUinois  &c.  B.  Co., 
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did  not  consent  to  it,  unless  the  effect  of  the  consolidation  is  such 
as  to  work  a  material  change  in  the  organization  and  design  of 
the  company  as  originally  projected.^     Subscriptions  to  the  capi- 
tal stock  of  corporations  are  to  be  construed  with  reference  to  the 
statutes  in  force  relating  to  the  subject  of  consolidation,  on  the 
theory  that  governing  statutes  enter  into  and  form  a  part  of  every 
contract  of  stock  subscription.     It  is,  therefore,  no  defense  for 
a  stockholder  of  one  of  the  original  companies,  in  an  action  upon 
his  subscription  by  the  consolidated  company,  to  say  that,  as  he 
only  subscribed  for  the  stock  of  the  original  company,  his  con- 
trast has  been  changed  by  the  consolidation  without  his  consent.' 
hi  such  a  case,  where  a  county,  which  had  subscribed  to  the  stock 
of  a  railroad  company,  sought  to  be  released  from  its  subscrip- 
tion, on  the  ground  that  there  had  been  a  subsequent  consolida- 
tion between  the  particular  company  and  another,  it  was  said  by 
the  Supreme  Court  of  the  United  States,  in  an  opinion  given  by 
Mr.  Jastice  Strong:   **  It  must  be  conceded,  as  a  general  rule, 
that  a  subscriber  to  the  stock  of  a  railroad  company  is  released 
from  obligation  to  pay  his  subscription  by  a  fundamental  altera- 
tion of  the  charter.     The  reason  of  the  rule  is  evident.     A  sub- 
Bcriptioa  i8  always  presumed  to  have  been  made  in  view  of  the 
main  design   of  the  corporation,  and  of  the  arrangements  made 
for  its  accomplishment.     A  radical  change  in  the  organization  or 
purposes  of  the  company  may,  therefore,  take  away  the  motive 
which  induced  the  subscription,  as  well  as  affect  injuriously  the 
oonsideration  of  the  contract.     For  this  reason  it  is  held  that 
such  a  change  exonerates  a  subscriber  from  liability  for  his  sub- 
scription; or,  if  the  contract  has  been  executed,  justifies  a  stock- 
holder in  resorting  to  a  court  of  equity  to  restrain  the  company 
from  applying  the  funds  of  the  original  organization  to  any  pro- 
ject not  contemplated  by  it.     But  while  this  is  true  as  a  general 
nile,  it  has  no  applicability  to  a  case  like  the  present.     The  con- 
Bolidation  of  the  Kankakee  and  Illinois  River  railroad  company 
with  another  company  was  no  departure  from  its  original  design. 
The  general  statute  of  the  State,  approved  February  28,  1854, 
aathorized  all  railroad  companies  then  organized,  or  thereafter  to 
be  organized,  to  consolidate  their  property  and  stock  with  each 

'  Nagent  v.  Supervisors,  19  WaU.         *  Mansfield  &c.  B.  Co.  t^.  Stout,  26 
(U  8.)  241.  Oh.  St.  241,  255. 
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other,  and  with  companies  out  of  the  State,  wheneyer  their  lines 
connect  with  the  lines  of  such  companies  out  of  the  State.  The 
act  further  declared  that  the  consolidated  company  should  have 
all  the  powers,  franchises,  and  immunities  which  the  consolidat- 
ing companies  respectively  had  before  their  consolidation.  Nor 
is  this  all.  The  special  charter  of  the  Kankakee  and  Illinois 
Kiver  railroad  company  contained,  in  its  eleventh  section,  an  ex- 
press grant  to  the  company  of  authority  to  unite  or  consolidate 
its  railroad  with  any  other  railroad  or  railroads  then  constructed 
or  that  might  thereafter  be  constructed  within  the  State,  or  any 
other  State,  which  might  cross  or  intersect  the  same,  or  be  built 
along  the  line  thereof,  upon  such  terms  as  might  be  mutually 
agreed  upon  between  said  company  and  any  other  company.  It 
was  therefore  contemplated  by  the  legislature,  and  it  must  have 
been  by  all  the  subscribers  to  the  stock  of  the  company,  that  pre- 
cisely what  has  occurred  might  occur.  Subscribers  must  be  pre- 
sumed to  have  known  the  law  of  the  State  and  to  have  contracted 
in  view  of  it.  When  the  voters  of  the  county  of  Putnam  sanc- 
tioned a  county  subscription  by  their  votes,  and  when  the  board 
of  supervisors,  in  pursuance  of  that  sanction,  resolved  to  make  the 
subscription,  they  were  informed  by  the  law  of  the  State  that  a 
consolidation  with  another  company  might  be  made ;  that  the 
stock  they  proposed  to  subscribe  might  be  converted  into  stock 
of  the  consolidated  company,  and  that  the  liability  they  assumed 
might  become  owing  to  that  company.  With  this  knowledge, 
and  in  view  of  such  contingencies,  they  made  the  contract.  The 
consolidation,  therefore,  wrought  no  change  in  the  organization 
or  design  of  the  company  to  which  they  subscribed,  other  than 
they  contemplated  at  the  time  as  possible  and  legitimate.  It  can- 
not be  said  that  any  motive  for  their  subscription  has  been  taken 
away,  or  that  the  consideration  for  it  has  failed.  Hence  the  rea- 
son of  the  general  rule  we  have  conceded  does  not  exist  in  this 
case,  and,  consequently  the  rule  is  inapplicable.''  ^  This  decision 
is  in  effect  an  affirmation  of  the  principle  that  the  subscriber  for 
stock  is  released  from  his  subscription,  by  a  subsequent  altera- 
tion of  the  organization  or  purposes  of  the  company,  only  when 
such  alteration  is  both  fundamental  and  not  provided  far  or  con-^ 

1  Nugent  V.  Supervisors,  19  WaU.  (U.  8.)  241,  248-50;   MUler  and  Davis, 
JJ.,  dissenting. 
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lemplaied  by  either  tlie  charter  itself  or  the  general  laws  of  the 
State.  Other  American  authorities  are  not  wanting  in  support 
of  this  yiew.  In  a  case  in  Indiana,  after  a  public  act  had  taken 
effect,  authorizing  the  consolidation  of  the  charters  of  two  rail- 
road companies,  the  defendant  subscribed  for  shares  in  one  of 
them,  and  a  consolidation  was  afterwards  made.  He  was  held 
liable  to  the  consolidated  company  for  his  subscription ;  and 
this,  though  the  consolidation  took  place  without  his  knowledge 
or  consent.^ 

{  847.  Wbere  there  is  a  Beserred  Power  of  Amending  thm 

Cbarter. —  The  Supreme  Court  of  Errors  of  Connecticut  has  gone 
farther,  holding  that,  where  a  consolidation  has  been  effected  by  direct 
legislation,  under  the  reserved  power  of  amending  the  charter,  it  is  not 
necessary  that  the  assent  of  all  the  stockholders  should  be  obtained,  nor 
that  there  should  be  any  action  of  the  stockholders  or  directors  on  the 
subject ;  and  this  effect  has  been  given  to  a  validating  or  curative  act  of 
the  legislature  passed  after  the  subscription  and  consolidation.^  But 
the  soondness  of  this  conclusion  is  doubted,  on  a  principle  elsewhere 
discussed.' 

f  348.  Power  to  Amend  Articles  does  not  Extend  to  Con- 
solidation.— The  articles  of  association  of  a  company  prohibited  the 
onion  or  consolidation  of  the  company  with  any  other,  without  the  con- 
sent of  a  majority  of  the  stockholders,  but  also  contained  a  clause  pro- 
viding for  an  amendment  of  the  articles  by  a  concurrent  vote  of  two- 
thirds  of  the  executive  committee  and  a  majority  of  the  trustees.  It 
vas  held,  that  the  authority  to  amend  the  articles  of  association  gave 
no  power  to  take  away  from  the  stockholders  the  power  to  prohibit  the 
merger  of  the  company  with  any  other  company,  which  they  had  ex- 
pressly reserved  for  their  own  protection.  Such  authority  to  amend 
shoold  be  limited  to  amendments  pertinent  to  the  business  and  objects 
for  which  the  association  was  organized.^ 

§  349.  Wben  Entitled  to  an  Injunction  to  Restrain  Consol- 
idation.—  Where  the  general  rule  first  stated^  has  not  been 

'  Sparrow  v.  EyaosvUle  &c.  B.  Co.,  '  Bishop  v,  Brainard,  28  Conn.  889. 

7  IiuL369.    To   the   same  effect  see  *  Ante^  §§  90,  91. 

BUh  0.  Johnson,  21  Iiid.299;  Compare  ^  Blatchford  v,  Ross,  54  Barb.  (N. 

Cork  &c.  R.  Co.  v.  Patterson,  87  Eng.  Y.)  42;  s,  c.  5  Abb.  Pr.  (k.  s.)    (N.  Y.) 

I-ftSq.  898,  and  Nixon  o.  Brownlow,  484;  87  How.  Fr.  (N.  Y.)  110. 

3  Hurl.  &  N.  686.  «  AnU,  §  848. 
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displaced  by  valid  and  operative  legislation,  the  dissenting 
shareholder  is  entitled  to  an  injunction  to  restrain  the  proposed 
consolidation,  on  the  ground  that  the  directors  and  officers  of  the 
corporation  of  which  he  is  a  member,  in  carrying  it  oat,  are  at- 
tempting an  unauthorized  and  illegal  diversion  of  the  trust  Jnnds 
committed  to  their  care,  —  at  least  until  his  interest  in  the  cor- 
poration is  secured.^  Nor  is  it  necessary  in  such  a  case,  as  it  is 
in  many  others,^  for  the  dissenting  shareholder  to  make  a  vain  and 
useless  attempt  to  obtain  redress  within  the  corporation,  by  ask- 
ing the  corporation,  that  is  to  say  the  majority  who  have  deter- 
mined upon  the  unauthorized  consolidation,  to  bring  an  action 
against  themselves ;  ^  but  it  is  necessary  to  make  the  corpora^ 
tion  of  which  he  alleges  that  he  is  a  member,  a  party  defendant.^ 
Nor  is  it  a  ground  for  dissolving  an  injunction  against  an  unlawful 
attempt  to  consolidate  one  corporation  with  another,  that  the 
attempt  had  been  abandoned^  where  the   abandonment  is  not 


^  Laumanv.  Lebanon  &c.  B.  Co.,  80 
Pa.  St.  42;  State  o.  Bailey,  16Ind.  46; 
Mowrey  v.  Indianapolis  B.  Co.,  4  BLbs. 
(U.  S.)  78;  Nathan  V.  Tomkins,  82  Ala. 
487;  19  Am.  k  Eng.  Corp.  Cas.  836;  2 
Sooth.  Bep.  747;  2  Bail.  &  Corp.  L. 
J.  816.  In  England,  where  the  power 
of  Parliament  is  supreme  and  un- 
restrained by  any  constitutional 
prohibition  against  Impairmg  the 
obligation  of  contracts,  its  power  to 
authorize  the  amalgamation  of  com- 
panies created  for  public  objects,  such 
as  railway  companies,  without  the 
consent  of  all  the  shareholders,  has 
never  been  doubted.  In  that  country 
a  shareholder  in  a  railway  company  is 
entitled  to  restrain  the  directors  from 
carrying  into  effect  an  agreement  with 
another  railway  company  for  the 
amalgamation  of  their  lines,  which 
has  not  received  the  sanction  of  the 
legislature.  So  held  where  such 
agreement  contained  clauses  provid- 
ing for  throwing  the  receipts  into  the 
common  fund,  and  dividing  the  profit 
and  loss  in  certain  proportions,  and 
also  for  handing  over  the  entire  man- 
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agement  and  plant  of  one  company  to 
the  other.  Charlton  v.  Newcastle  Ac.  B 
Co.,  6  Jur.  (K.  s.)  1096;  7  Week.  Bep. 
781.  The  principle  is  a  very  general 
one  that  an  injunction  will  be  granted, 
at  the  suit  of  a  dissenting  shareholder, 
to  restrain  the  directors  and  manag- 
ing officers  of  a  corporation  from  di- 
verting its  funds  to  objects  not 
authorized  by  the  governing  statute. 
Postf  Ch.  90.  A  very  learned  decision 
on  this  question  is  the  case  of  Stevens 
V.  Butland  &c.  B.  Co.,  published  as  an 
appendix  in  29  Vt.  546,  where  Chan- 
ceUor  Bennett  issued  an  injunction, 
at  the  suit  of  a  stockholder,  to  re- 
strain the  directors  of  a  railway  com- 
pany from  applying  its  funds  or 
pledging  its  credit  for  the  purpose  of 
constructing  a  road  beyond  the  termini 
fixed  by  the  statute  of  its  creation. 

*  Post,  Chs.  90  and  187. 

*  Nathan  «•  Tompkins,  82  Ala.  4t7. 
Contro,  Mozley  v.  Alston,  1  Phil.  Cb. 
790. 

^  Bidgway  Township  v.  Griswold, 
1  McCraiy  (U.  S.>,  161. 
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shown,  by  an  official  declaration  or  by  the  rescission  of  the  reso- 
lutions under  which  the  consolidation  was  attempted.^  A  clause 
in  the  charter  that  the  company,  **  in  matters  not  expressed  in 
the  charter,  shall  have  the  rights  and  privileges  to  the  most  fa- 
vored turnpike  companies,"  will  not  be  construed  as  conferring  or 
implying  power  to  compel  a  stockholder  to  consent  that  the  cor- 
poration of  which  he  is  a  member  shall  be  united  with  another.^ 

{  350.  Extent  of  Injunctiye  Belief  Afforded.  —  But  it  has 

been  held  that  an  injunction  to  prevent  the  consummation  of  a  consoli- 
dation of  two  companies,  which  has  been  agreed  upon  by  their  respect- 
ive directors,  and  where  there  has  been  a  consequent  transfer  of  prop- 
ertj  of  one  of  the  old  companies  to  the  one  newly  formed,  —  ought  not 
to  be  extended  to  prevent  the  use,  under  the  new  company,  of  property 
which  has  been  delivered  before  the  application  for  the  injunction ;  nor 
80  as  to  restrain  stockholders  who  may  elect  to  do  so,  from  uniting  in 
the  new  organization.  But  it  was  held  that,  in  regard  to  property  not 
delivered,  the  injunction  should  be  continued  and  that  the  directors  and 
executive  committee  should  be  restrained  from  enforcing  any  compli- 
ance  with  such  terms  of  consolidation  by  the  plaintiff  and  other  share- 
holders, who  were  not  willing  to  become  members  of  the  new  company, 
bj  collecting  assessments  on  the  shares  of  the  stock,  or  in  any  other 
manner  until  the  final  decision  of  the  cause. ' 

§  351.  Ko  Injunction  If  Interest  Secured.  —  And  while,  as 
aheady  stated,  a  dissenting  shareholder,  like  a  retiring  partner 
in  an  ordinary  partnership,  is  not  obliged,  in  the  absence  of  a 
statute  operative  at  the  time  when  his  contract  of  subscription 
was  made,  or  of  an  express  agreement  to  that  effect,  to  surren- 
der his  interest  in  the  property  to  his  remaining  associates  at  an 
estimated  valuation,  but  has  the  right  to  have  the  yal nation 
actually  ascertained  by  a  sale^  in  the  ordinary  manner  of  clos- 
ing up  partnerships  where  there  is  no  express  stipulation;  yet 
suchun  injunction  will  not,  in  one  doubtful  view,^  be  continued 
after  his  interest  has  been  secured.     And  another  court  has  held 


i  Nathan    v.    Tompkins,   S2   Ala.  consent  of  the  plaintiff  where  nnanlm- 

.  iS7>  ity  is  necessary :  Ibid. 
^    '  Botts  V.  SImpsonvme  &c  Tom-         <  Blatchf ord  v,  Ross,  64  Barb.  (N. 

pike  Co.,  SS  Ky.  54 ;  a.  c.  10  S.  W.  Bep.  Y.)  42 ;  a.  c.  5  Abb.  Pr.  (n.  0.)  (M.  Y.) 

IM.   lojnnction  shoold  not  be  dis-  484 ;  87  How.  Pr.  (N.  Y.)  110. 
Mlfed  on  aoswer  which  faUs  to  allege  ^  AnU,  {  845. 
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that,  where  the  amount  of  dissenting  stock  is  inconsiderable  in 
comparison  with  the  stock  whose  owners  have  acquiesced  in  the 
agreement  of  consoli^lation,  the  court  will  order  the  consolidated 
company  to  give  a  bond  with  sureties,  conditioned  that,  upon  the 
final  judgment,  all  the  property  transferred  to  it  shall,  if  so  re- 
quired by  the  judgment,  be  delivered  into  the  custody  of  the 
court,  for  the  protection  of  all  the  shareholders.^ 

f  352.  Action  in  Equity  acrainst  the  Consolidated  Com- 
pany.—  Where  a  consolidation  between  two  corporations  is  wrongf ullj 
effected,  a  dissenting  stockholder  of  one  corporation  may  maintain  an 
action  in  equity  against  the  consolidated  corporation,  for  the  damages 
which  he  has  sustained,  upon  the  theory  of  a  wrongful  appropriation  by 
it  of  his  equitable  interest  in  the  original  corporation  of  which  he  was  a 
member.  In  such  a  case  he  is  not  barred  by  a  delay  of  two  years, 
though  such  a  delay  might  operate  to  prevent  him  from  maintaining  a 
suit  to  restrain  the  consolidation.^  In  such  an  action  the  shareholder  is 
not  precluded  by  the  erroneous  estimates  of  the  officials  of  the  corpo- 
ration of  which  he  was  a  member,  embodied  in  a  published  report,  from 
showing  the  true  value  of  its  assets.^ 

§  353.  No  BifiTht  of  Action  for  Damagres  against  Direct- 
ors.—  Where  the  consolidation  is  effected  by  the  action  of  the 
shareholders,  it  cannot  be  made  the  foundation  of  an  action  by 
a  dissenting  shareholder  against  the  directors  for  damages.^ 

§354.    Effect    of    Acquiescence    of    Shareholders.^ — Of 

course,  the  shareholders  who  consent  to  the  consolidation,  there- 
by estop  themselves,  in  the  absence  of  fraud,  from  raising  future 
objections  to  it.*  They  also  become  estopped  to  object  to  any 
precedent  steps  which  have  formed  an  inducement  to  the  consoli- 
dation. Thus,  where  an  amendment  of  the  charter  was  one  of 
the  chief  steps  lending  to  the  consolidation  of  a  railway  com- 
pany with  another,  the  stockholders  in  the  former  company, 
who  assumed  to  be  corporators  in  the  consolidated  company, 

1  McVicker  v,  Ross,  55  Barb.  (N.  «  International  &c.  B.  Co.  v.  Bre- 

T.)  247.  mond,  58  Tex.  96. 

*  International  &c.  B.  Ck>.  v,  Bre-  ^  Compare  anUf  §  80. 

mond,  58  Tex*  96.  *  To  this  principle  see  Zabriskle  v. 

*  Ibid.  Hackensack  &c.  B.  Co.,  18N.J.  S4- 

179. 
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thereby  became  estopped  from  proceeding  in  equity  to  have  the 
amendments  to  the  charter  declared  void.^    But  a  shareholder  is 
not  precluded  from  making  such  an  objection  by  the  fact  of  his 
haying  failed  to  object  to  an  enlargement  of  the  charter  of  the 
former  company ,  which  did  not,  on  its  face,  purport  to  give  the 
power  to  consolidate.^    If  a  member  of  the  board  of  directors 
is  present  at  the  adoption  of  a  resolution  looking  toward  a  con- 
solidation with  another  company,  and  is  aware  of  what  is  being 
done,  and  makes  no  opposition  to  its  adoption,  he  is  presumed  to 
baYO  assented  to  it.     But  if  the  proceeding  is  merely  preliminary 
to  a  decision  by  a  subsequent  vote  of  the  stockholders  on  the 
question  of  consolidation,  which  question  can  only  be  ultimately 
decided  by  a  vote  of  all  the  stockholders,  and  not  by  the  board 
of  directors,  —  the  consent  of  such  director,  so  given,  does  not 
estop  him  from  afterwards  objecting  to  the  consolidation.'^     But 
a  bill  in  equity  alleging  that  certain  railroads  were  fraudulently 
ooDSolidated,  that  the  consolidated  road  issued  mortgage  bonds, 
that  the  mortgage  was  foreclosed,  and  a  decree  of  sale  made, 
and  asking  that  the  consolidation  be  declared  void,  will  be  dis- 
missed for  laches^  when  it  appears  that  the  complainants  were 
cognizant  of  all  the  proceedings,  and  took  no  action  until  after 
the  decree  of  sale  had  been  made.^ 

{  355.  Blcrbts  of  Consolidated  Company  against  Sharehold- 
ers of  Old  Companies. —  Generally  speaking,  upon  the  consoli- 
dation being  perfected,  a  stockholder  of  one  of  the  old  companies 
becomes  a  stockholder  in  the  new  company,  so  that  it  may  main- 
vain  actions  thereon  for  assessments,^  though  this  is  a  matter 
which  may  be  varied  by  the  governing  statute  or  the  contract.* 
This  is  sometimes  effected  by  a  formal  assignment,  by  the  old 


^Deaderick  o.  Wilson,  S  Baxt. 
CTcnn.)  lOS. 

'  Intemational  &c.  R.  Co.  v,  Bre- 
moDd,  53  Tex.  96 .  Delay  of  two  years 
when  no  bar.    Ibid. ;  ante,  §  852. 

*  Mowrey  v,  Indianapolis  &c.  R. 
Co.,  4  Bias.  (U.  S.)  78. 

*  Bell  V.  Pennsylvania  &c.  B.  Co., 
10  AU.  Rep.  741;  9  Cent.  Rep.  188;  2 
l»»n.  4  Corp.  K  J.  476. 

'  Bidsway  Township  v.  Griswold, 


1  McCrary  (U.  S.),  161;  Welle  r.  Rod- 
gers,  60  Mich.  525;  «.  c.  27  N.  W.  Rep. 
671 ;  Cooper  v.  Shropshire  Union  R. 
&c.  Co.«  18  Jar.  448, 8.  c.  6  Railw.  Cas» 
(Eng.)  186;  Fosst^.  Harbottle,  2  Hare^ 
461;  8.  c,  7Jur.  168;  Exeter  &c.  R.  Co. 
V.  Boiler,  11  Jnr.  527;  Lord  v.  Copper 
Miners*  Co.,  18  L.  J.  (Ch.)  65;  Mozley 
0.  Alston,  IFhil.  (Ch.)  790;  8.  c.  11 
Jnr.  815. 

•  Bishop  V,  Brainerd,  28  Conn.  289. 
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corporations  to  the  new  one,  of  their  properties  and  choses  in  ac- 
tion.   Such  a  transfer,  it  has  been  held,  is  not  invalid  against  the 
claim  of  a  creditor  of  one  of  the  original  corporations  accruing  after 
the  transfer ;  and  it  has  been  reasoned  that,  even  if  it  had  ac- 
crued previously,  yet  the  original  corporation,  in  the  absence  of 
any  fraudulent  intent,  had  a  right,  for  a  valid  consideration,  to 
dispose  of  its  property.^    The  soundness  of  this  reasoning  may, 
however,  be  doubted,  when  it  is  applied  to  a  disposition  of  all 
the   property  of  a  corporation,  in  view  of  the  doctrine  that  the 
property  of  a  corporation  is  a  trust  fund  for  its  creditors*     After 
a  consolidation  has  taken  place,  and  the  consohdated  company  has 
succeeded  to  the  right  to  enforce  the  stock  subscriptions  of  the 
antecedent  companies,  and  a  regular  assignment  by  the  officers  of 
the  consolidated  company  of  such  a  subscription  of  one  of  the 
antecedent  companies,  —  as  by  u^ing  the  name  of  such  company 
instead  of  the  consolidated  company, —  may  be  validated  by  a 
subsequent    ratification  of  the   board  of  directors  of  the   new 
company.^    A  subscription  to  the   stock  of  the  amalgamated 
company  is    manifestly  a  sufficient  consent  on  the    part   of 
a    shareholder,    to    the    amalgamation.*    Where    it     appears 
from  the  articles  of  association  of  one  of  the  original  corporations, 
which  contains  among  its  members  a  dissenting  shareholder,  that 
the  consolidation  has  merely  the  effect  of  carrying  out  the  pur- 
pose of  its  organization,  such  shareholder  will  not  be  exonerated 
from  his  subscription ;  *  for,  as  elsewhere  seen,*  one  corporation 
may  be  created  with  the  design  of  being  consolidated  with  or 
absorbed  by  another  corporation,*  and  in  such  a  case  it  will  not 
lie  in  the  mouth  of  a  shareholder  of  the  former  to  object  to  such 
consolidation :  it  is  no  change  of  the  contract  which  he  entered 
into  when  he  made  his  subscription.^ 


1  Ibid;  ante^  §  382. 

s  Ibid.  Where  the  consolidated 
'  company  made  a  caU  npon  its  share- 
holders for  the  purpose  of  raising  a 
fund  to  pay  for  an  indebtedness  of 
one  of  the  precedent  companies,  the 
English  Court  of  Chancery  refused  to 
enjoin  the  enforcement  of  the  call. 
Mozley  v.  Alston,  1  PhU.  (Ch.)  790; 
s,  e.  11  Jnr.  815. 
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'  Fisher  v.  Evansyme  &c.  B.  Co.,  7 
Ind.  407. 

•  Hanna  v.  Cincinnati  Ac  B.  Co.| 
20  Ind.  30;  atUe,  §  68. 

•  Ante,  §  846. 

•  Washburn  v.  Cass  Co.,  8  DiU. 
(U.  S.)  261 ;  Nugent  v.  Superylsors, 
19  Wall.  (U.  8.)  241. 

^  Injunction  to  restrain  a  creditor 
from  enforcing  his  demands  against 
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$  856.  Action  by  New  Company  for  Assessments  against 
Sliareholders  In  the  Old.  —  A  railroad  corporation  may  main- 
tain a  sait  upon  a  subscription  to  its  capital  stock,  after  consoli- 
dation with  another  company,  unless  this  fact  is  pleaded  in 
abatement;  in  which  case,  if  the  consolidation  is  authorized  by 
law,  the  suit  may  proceed  in  the  name  of  the  new  company,  if 
the  consolidation  is  pleaded  in  abatement.^    In  England,  until 
the  provisions  for  the  amalgamation  have  been  fully  carried  into 
effect  so  that  the  new  company  has  come  into  being,  no  suits  for 
calk  against  the  holders  of  the  consolidated  shares  can  be  sus- 
tained in  its  name.'    So,  in  America  the  consolidated  company 
cannot  proceed  to  enforce  the  stock  subscriptions  of  the  antece- 
dent companies  until  the  consolidation  is  complete,  that  is  to 
say  until  it  has  acquired  a    distinct  corporate  existence  by 
complying  with  the  conditions  precedent  named  in  the  statute  au- 
thorizing the  consolidation,  —  as  by  filing  the  instrument  of  con- 
solidation in  the  office  of  the  Secretary  of  State,'  or  by  electing 
a  new  board  of  directors.^ 

$  867.  New  Company  mnst  Show  Its  Title.  —  As  the  contract 
of  sabscription,  which  is  the  subject  of  the  suit,  does  not  purport 
to  be  made  with  the  consolidated  company  by  name,  this  com- 
pany must,  on  the  most  obvious  grounds,  show  in  what  manner 
it  has  succeeded  to  the  right  of  the  original  company  to  enforce 
the  contract  against  the  subscriber.^  It  is  indeed  true  that, 
where  a  corporation  has  taken  a  contract  made  to  it  in  its  cor-- 
poraie  name,  the  obligor  thereby,  under  a  well  understood  prin- 
ciple,* confesses  its  existence  as  a  corporation  and  becomes 
estopped^  when  sued  by  the  corporation  to  enforce  the  obligation, 
from  denying  its  corporate  existence.     But  this  rule  does  not 


ft  shareholder  in  one  of  the  precedent 
companies  denied  on  the  ground  of  an 
adequate  remedy  at  law:  Hardinge 
V.  Webster,  1  Drew.  &  8.  101 ;  a .  e.  6 
Jar.(H.  s.)  8S;  29  Law  J.  (n.  s.)  161. 

'  Swartwoatv.  Michigan  &c.  B.  Ck)., 
U  Mich.  889;  Hanna  v.  Cincinnati  ftc. 
S.  Co.,  20  Ind.  80. 

'  Midland  R.  Co.  «.  Leech,  8  H.  L. 
Cas.  872;  22  Sn^.  L.  &Eq.  45;  28  Bng. 


L.  &  Eq.  17.  Bnt  see  Cork  &a  B.  Co. 
V,  Patterson,  18  C.  B.  414;  Mansfield 
&c.  R.  Co.  V.  Brown,  26  Oh.  St.  228. 

*  Mansfield  &c.  R.  Co.  v.  Brown,  26 
Oh.  St.  223.    Compare  ante,  §  240. 

*  Peninsular  R.  Co.  v.  Tharp,  28 
Mich.  506. 

ft  Mansfield  &c.  R.  Co.  v.  Drinker, 
80  Mich.  124. 

*  Post,  §  618,  and  Ch.  184,  Art.  I. 
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this  call  has  no  validity  in  its  application  to  the  particular  sub- 
scription, and  cannot  be  enforced  against  a  particular  subscriber 
by  the  new  company.* 

Abticlb  III.    Tbanshission  of  Rights  and  Liabilitibs  of  CoNSTrr- 

UBNT   Ck>MPANIB8. 


Sbction 

365.  New  company  succeeds  to  rights 

and  obligations  of  the  old 
ones. 

366.  Succeeds  to  rights  of  old  in  re- 

spect of  manicipal  aid. 
867.  When      consolidation     revokes 
power  to  subscribe. 

368.  Succeeds  to  exemption  from  tax- 

ation. 

369.  How  as  to  accretions  and  better- 

ments. 

370.  When  exemption  lost. 

371.  Special  immunities  pass  by  the 

consolidation. 

372.  Liability  of   new   for  debts  of 

old. 

373.  Statute  of    consolidation  yalid, 

although  not  'proyiding  for 
payment  of  all  debts  of  ab- 
sorbed company. 

374.  Act  of    merger   after  mortgage 

foreclosure. 

375.  Liable  in  equity  to  extent  of  as- 

sets received. 

376.  Observations  and  illustrations. 
877.  Rule  does  not  apply  to  bona  fide 

sale  of  assets. 
378.  Rights  of    bona  fide  purchasers 
from  consolidated  company. 


Section 

879.  Creditor  of  old  corporation  not 

bound  to  accept  responsibility 
of  new. 

880.  Power  of  new  company  to  deal 

with  credits  of  old. 

381.  Guaranty  by  the  officers  of  one 

company  of  the  obligations  of 
the  other. 

382.  Damages  for  refusal  to  carry  out 

obligation  of  old  corporation. 

388.  Illustration:    damages    for    re- 
fusal to  exchange   bonds   for 
stock  of     consolidated    com-  ^ 
pany. 

384.  Right  of  bondholder  to  notice  of 
privilege  given  him  by  the 
consolidation. 

885.  Validity  of  bonds  of  old  com- 
pany put  in  circulation  by  new. 

386.  New    company     must     perform 

public      obligations     of     the 
old. 

387.  Illustration. 

388.  Enforcement  of   stipulations   in 

the  contract  of  consolidation. 

389.  Consolidated  company  subject  to 

existing  general  law  reserving 
right  of  alteration  or  repeal. 

390.  Illustration. 


§  365.  New  Company  Succeeds  to  Bights  and  Obligratlons  of 
the  Old  Ones.  —  As  a  general  rule,  the  new  company  succeeds  to 


1  Mansfield  &c.  R.  Co.  v,  Pettis,  26 
Oh.  St.  259.  The  new  corporation 
may,  under  the  Ohio  statute  of  1856, 
perform  the  conditions  named  in  sub- 
scriptions to  the  capital  stock  of  the 
original  companies,  and  it  may  also,  by 
the  performance  of  the  conditions,  ac- 
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cept  a  continuing  conditional  offer  to 
subscribe  such  stock.  Where  a  gen  • 
eral  requisition,  otherwise  termed 
an  assessment  or  cail,  is  duly  made  by 
one  of  the  precedent  companies  dur- 
ing the  pendency  of  the  consolidation 
proceediDgs   under  the  above  named 
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the  rights,  duties,  obligations  and  liabilities  of  each  of  the  pre- 
cedent companies,  whether  arising  ex  contractu  or  ex  delicto.^ 
The  charter  powers,  privileges  and  immunities  of  the  corporations 
pass  to  and  become  rested  in  the  consolidated  company,^  except 
80  far  as  otherwise  provided  by  the  act  under  which  the  consoli- 
dation takes  place,  or  by  other  applicatory  constitutional  or 
legislative  provisions.'  As  the  power  to  amalgamate  with  an- 
other corporation  is  in  the  nature  of  a  privilege  or  franchise,  the 
legislature  may  grant  iton  terms.  It  may  require,  as  a  condition 
of  the  grant,  the  new  company  to  assume  liabilities  of  the  old 
corporations;  ^  and  in  most  cases,  no  doubt,  statutes  authorizing 
the  consolidations  so^provide  in  express  terms. '^    A  decision  of 


ad,  for  the  payment  of  subscriptions 
to  its  capital  stock  in  monthly  install- 
ments, and  the  consolidation  becomes 
complete  before  aU  the  instaUments 
are  doe,  the  requisition  will  coytinne 
in  fMce  for  the  benefit  of  the  consoli- 
dated company,  provided  an  officer 
anthorized  to  receive  such  payments 
be  continued  at  the  place  named  in  the 
caU.  Soch  a  requisition  applies  to 
conditional  subscriptions  as  soon  as 
the  condition  is  performed,  and  to 
subsequent  subscriptions  made  before 
Ibe  consolidation  is  complete,  as  well 
as  to  subscriptions  absolute  at  the 
date  of  the  caU.  Mansfield  &c.  R.  Co. 
V.  Stout,  26  Oh.  St.  241. 

>  Bidgway  Township  v.  Griswold,  1 
KcCrary(U.  B.)y  151;  Chicago  &c.  R. 
Co.  0.  Moffltt,  75  in.  524;  MiUer  v, 
Lancaster,  5  Coldw.  (Tenn.)  514; 
Atchison  &C.R.  Co.  v.  Phillips  County, 
!5  Kan.  261;  Washburn  v.  Cass 
Connty,  3  DIU.  (U.  S.)  251 ;  Paine  v. 
Lake  Erie  &c.  R.  Co.,  81  Ind.  283; 
Zimmer  9.  State,  80  Ark.  677;  Thomp- 
son «.  Abbott,  61  Mo.  176;  Barksdale 
•  Finney,  14  Gratt.  (Va.)  838;  Harri- 
8<m  f.  Arkansas  Valley  R.  Co.j  4 
McCiaiy  (U.  S.).  264;  Brum  v.  Mer- 
chants' Mut.  Ins.  Co.,  16  Fed.  Rep. 
140;  Sappington  v.  Little  Rock  &c.  R. 
Co.,  87  Ark.  23;  Louisville  &c.  R.  Co. 
«.  Boney,  117  Ind.  501 ;  s,  c.  20  N.  £. 


Rep.  432;  3  Law.  Rep.  Ann.  485; 
Selma  &c.  R.  Co.  o.  Harbin,  40  Ga. 
706;  Montgomery  &c.  R.  Co.  v.  Bor- 
ing, 51  Ga.  582;  Indianapolis  &c.  R. 
Co.  9.  Jones,  29  Ind.  465;  St.  Louis 
&c.  R.  Co.  9.  Miller,  43  HI.  199; 
Peoria  &c.  R.  Co.  «.  Coal  Valley  Min- 
ing Co.,  68  111.  489;  Baltimore  &c.  R. 
Co.  V.  Musselman,  2  Grant  Cas.  (Pa.) 
348 ;  Lewis  v.  Clarendon,  6  Reporter, 
609;  Baltimore  v.  Baltimore  &c.  R. 
Co.,  6  Gill  (Md.),  288;  8.  c.  48  Am. 
Dec.  531;  Tomlinson  v.  Branch,  15 
WaU.  (U.  S.)  460;  State  v.  Greene  Co., 
54  Mo.  540,  551. 

>  Robertson  «.  Rockford,  21  111. 
451 ;  Toledo  &c.  R.  Co.  «.  Dunlap,  47 
Mich.  456 ;  Central  R.  Co.  v,  Georgia, 
92  U.  S.  666;  New  York  &c.  R.  Co.  «. 
Saratoga  &c.  R.  Co.,  89  Barb.  (N.  Y.) 
289;  Daniels  o.  St.  Louis  &c.  R.  Co., 
62  Mo.  43;  Zimmer  v.  State,  30  Ark. 
677. 

'  Chicago  &c.  R.  Co.  v.  Moffltt,  75 
111.524;  Zimmer  «.  State,  30  Ark.  677. 

*  Day  V.  Worcester  &c.  R.  Co.,  161 
Mass.  302;  8.  c.  23  N.  E.  Rep.  824. 

^  Ante,  §  805,  et  8eq.  See  Lightner 
V,  Boston  &c.  R.  Co.,  1  Lowell  (U.  S.), 
338;  Shaw  v,  Norfolk  County  R.  Co., 
16  Gray  (Mass.),  4Q7;  Western  &c.  R. 
Co.  V.  Smith,  75  III.  496;  Hatcher  v, 
Toledo  &c.  R.  Co.,  62  111.  477.  It  has 
been  observed,  in  view  of  numerous 
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the  Supreme  Judicial  Court  of  Maine  qualifies  this  rule,  by  hold- 
ing that,  where  the  enabling  act  prescribes  that  the  new  compaoj 
is  to  have  <^  the  powers,  privileges,  and  immunities  possessed  Ibj 
each  of  the  corporations'*  whose  union  constitutes  the  new 
corporation,  the  latter  will  have  only  the  privileges,  powers,  and 
immunities  which  the  corporation  with  the  fewest  privileges^ 
powers  and  immunities  possessed,  and  which  were  common  to 
all.^  The  mere  fact  that  a  corporation  is  created  with  the  same 
name  and  with  the  same  franchises  as  those  possessed  by  a  pre- 
ceding corporation,  does  not  make  it  a  continuation  of  the  pre- 
ceding corporation  and  liable  for  its  debts.'  But  where  the 
legislature  authorizes  the  surrender  of  the  charter  of  one  com- 
pany and  its  incorporation  into  another  existing  company,  in  such 
a  sense  that  the  latter  company  succeeds  to  the  property,  rights 
and  privileges'of  the  former  and  becomes  merely  its  successor,  it 
will  be  bound  to't  its  liabilities.' 

§  866.  Sacceeds  to  Bights  of  Old  In  Respect  of  Municipal 
Aid. — The  consolidated  company  succeeds  to  whatever  rights 


decisions,  that  'Mtis  usual  for  con- 
solidating statutes  to  introduce  more 
or  less  the  element  of  succession  or 
continuity  of  legal  person  as  to  exist- 
ing rights  and  duties,  notwithstand- 
ing the  fact  that,  in  other  respects,  the 
old  and  new  corporations  are  not  the 
same."  Holmes,  J.,  in  Hancock 
Mutual  Life  Ins.  Co.  v.  Worcester  &c. 
R.  Co.,  149  Mass.  214;  s,  c.  21 N.  E.Rep 
S64;  citing  Railroad  Co.  v.  Railroad 
Co.,  1  Gray  (Mass.),  340,  359;  Abbott 
V,  Railroad  Co  ,  145  Mass.  450,  458; 
s.  c.  15  Northeast.  Rep.  91;  Pullman 
Palace  Car  Co.  v,  Missouri  &c. 
R.  Co.,  115  U.  S.  587;  s.  c.  6  Sup. 
Ct.  Rep.  194.  Where  such  is  the 
provision  of  the  statute,  the  new  cor- 
poration may  lawfully  use  a  patented 
invention^  which  both  the  old  corpora- 
tions had  been  licensed  to  use,  with- 
out a  formal  assignment  of  it.  Light- 
ner  v.  Boston  &c.  R.  Co.,  1  Low.  (U. 
S.)  338.  Under  such  a  statute  proYi- 
sion,  a  person  who  was  ntrety  by  bond 
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to  one  of  the  companies,  before  amal- 
gamation, for  the  conduct  of  an  em- 
ploy^, was  liable  to  the  new  company 
for  breaches  of  the  bond  committed 
after     the     amalgamation.    Eastern 
Union  Railway  Co.  v.  Cochrane,   24 
Eng.  L.  &  Eq.  495;  8.  c.  17  Jur.  1103;  23 
Law  J.  (n.  s)  61.  The  power  of  a  rail- 
road company  to  begin  proceedings 
for  the  condemnation  of  lands  in  Michi- 
gan, is  not  lost  by  Its  consolidatloii 
with  another  railroad  company  int«  a 
new  organization  so  as  to  constitute  a 
corporation  subject  to  the  laws  of  the 
same  State  as  the  original  company. 
Toledo  &c.  R.  Co.  v.  Dunlap,  47  Mich. 
466. 

1  State  V.  Maine  Central  R.  Co.,  6< 
Me.  488. 

'  For  an  example  of  this  see  Brof- 
fett  V.  Great  Western  R.  Co.,  25  Hi- 
353,  and  the  very  lucid  opinion  of 
Walker,  J. ;  ante,  \  262. 

*  Montgomery  &c.  R.  Co.  v.  Boring, 
51  Ga.  582. 
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€ach  of  the  old   companies  possessed  in  respect  of  municipal 
aid.    It  retains  the  privilege,  conferred  by  the  charters  of  the 
old  companies,  of  having  such  aid  voted,  if  the  proper  munici- 
pal body,  or  the  electors,  are  so  minded;  and  if  the  aid  has  been 
voted,  prior  to  the  consolidation,  to  one  of  the  constituent  com- 
panies, the  consolidated  company  is  entitled  to  the  bonds  .^    The 
authority  given  by  the  legislature  to  a  county,  to  subscribe  for 
the  stock  of  a  railway  company  and  to  issue  its  bonds  therefor, 
is  not  extinguished  by  the  subsequent  consolidation  of  the  com- 
pany with  other  companies.     The  statute  confers  a  right  and 
privilege  upon  the  company,  which  passes,  with  its  other  rights 
and  privileges,  into  the  new  conditions  of  existence  which  it 
assumes  under  the  consolidation.^    In  holding  that  it    was  a 
privilege  to  the  jcorporation  as  well  as  an  enabling  act  to  the 
county,  the  Federal   court  followed  a  decision  of  the  Supreme 
Court  of  Missouri  which,  as  a  construction  of  its  own  statute, 
was  binding  upon  the  Federal  tribunal.     The  Missouri  court  said : 
'*  The  power  thus  conceded  to  the  counties  or  other  municipal 
bodies  may  well  be  termed  a  privilege  to  the  corporation,  and 
we  see  no  substantial  objection  to  a  transfer  of  such  a  privilege 
by  symbol,  in  general  terms,  embodying  the  section  of    the 
original  act  which  granted  it  into  the  new  law.     That  such  was 
the  intention  of  the  legislature  and  of  the  railroad  company  is 
clear;  and,  if  the  word  'privilege'  admits  of  the  narrow  con- 
struction claimed,  the  practical  construction  it  has  derived  in 
this  State,  as  may  be  seen  by  reference  to  the  decision  of  our 
courts,  would  preclude  any  inquiry  into  the  subject  now.     These 
provisions  were  the  principal  means  by  which  this  and  other 
roads  were  built,  and  without  them  the  charters  would  have 


1  East  Lincoln  v.  Dayenport,  94  U. 
8. 801 ;  Henry  Coonty  v.  Nlcolay,  95 
U.S.  619;  Callaway  County  v,  Foster, 
93  U.  S.  567;  Scotland  Coanty  «. 
Ttkomas,  94  U.  S.  682;  Smith  v.  Clark 
Conoty,  54  Mo.  58;  State  v.  Greene 
Comity,  54  Mo.  540;  Hannibal  &c.  R. 
Co.  V.  Marion  Coanty,  86  Mo.  294; 
Branch  v.  Charleston,  92  U.  S.  677; 
Tomlinson  v.  Branch,  15  Wall.  (U.  S.) 
460;  Hanna  «.  Cincinnati  &c.  R.  Co., 
20  Ind.  80;  Washburn  o.  Cass  Co  ,  8 


DiU.  (U.  S.)  251;  Nugent  v.  Super- 
visors, 19  Wall.  (U.  S.)  241;  Atchi- 
son  &c.  B.  Co.  V,  Phillips  County,  25 
Kan.  261. 

>  Scotland  County  o.  Thomas,  94 
U.  S.  682.  To  the  same  effect  see 
Lewis  9.  Clarendon,  6  Beporter,  609; 
Smith  «.  Clark  County,  54  Mo.  58; 
Hannibal  &c  R.  Co.  v.  Marion  County, 
86  Mo.  294 ;  State  v.  Greene  County, 
54  Mo.  540;  Henry  v.  Nicolay,  95X7. 
S.  619. 
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been  of  no  valae/*^  Thus,  where  the  charter  of  a  railway 
company  empowered  the  county  courts  of  the  counties  along  the 
line  of  its  projected  road  to  subscribe  for  stock  in  such  company^ 
and  issued  the  bonds  of  their  respective  counties  in  payment 
thereof,  and  such  railroad  company  became  merged  in  another 
railroad  company  by  a  consolidation,  so  that  its  road  became  a 
branch  of  the  road  of  the  latter  company,  the  charter  right  of 
having  the  aid  of  the  counties  passed  to  the  latter  company, 
and  the  bonds  of  such  counties,  issued  and  delivered  to  the  latter 
company,  were  valid.^  In  such  a  case  the  principle,  which  up- 
holds rights  depending  upon  the  existence  of  oorpors^tions 
de  facto ^  applies  in  favor  of  an  innocent  holder  of  the  bonds;  fio 
that,  where  the  validity  of  the  consolidation  has  not  been  dis- 
puted by  the  State,  or  by  any  8tockh()lder,  the  municipality  caii 
not  dispute  it  by  way  of  defense  to  an  action  on  the  bonds.^ 

§  367.  MThen  Consolidation  Revokes  Power  to  Subscribe. — 

But  where  authority  has  been  given  to  a  county  court j  by  the 
electors  of  a  township^  to  subscribe  in  its  behalf  for  stock  in  a 
certain  railway  company,  this  authority  does  not  continue  to 
exist  after  the  company  ceases  to  exist  in  ks  separate  character, 
by  being  consolidated  with  another  company.     The  reason  is  that 
the  county  court  is  the  mere  agent  of  the  township,  having  no 
discretion  to   act  beyond  the  precise  terms  of  the  power  given. 
The  powers  of  an  agent  or  attorney,  authorized  to  act  for  another, 
are  very  different  from  those  possessed  by  a  person  acting  in  his 
own  behalf.     Authority  given  to  a  person,  to  be  exercised  for 
his  own  benefit,  and  at  his  own  discretion,  may  be  exercised  by 
him  under  a  change  of  circumstances  which  would  amount  to  a 
revocation  of  a  power  given  to  an  agent.     *'  So  long  as  it  re- 
mains unexecuted,  the  occurrence  of  any  event  which  creates  a 
revocation  in  law  will  extinguish  the  power.     The  extinction  of 
the  company,  in  whose  favor  the  subscription  was  authorized, 
worked  such  a  revocation.     The  law  authorizino:  the  consolida- 
tion  of  railroad  companies  does  not  change  the  law  of  attorney 

^  Smith  9.  Clark  County,  54  Mo.  68,  *  Washburn  o.  Cass  County,  S  Dill' 

67.  (U.  S.)  261. 

<  State  ex  rel.  v.  Greene  County,  64 
Mo.  640.    Vories,  J.,  dissented. 
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and  oonstituent.  It  may  transfer  the  vested  rights  of  one  railroad 
company  to  another,  upon  a  consolidation  being  effected,  but  it 
does  not  continue  in  existence  powers  to  subscribe  for  stock 
given  by  one  person  to  another,  which,  by  the  general  law,  are 
extinguished  by  such  change."  ^ 

§  368.  Succeeds  to  Exemption  from  Taxation.  —  If  the  pre- 
cedent corporations  enjoy,  under  their  statutes,  an  exemption 
from  taxation,  and  if  the   statute  authorizing  the  consolidation 
provides  by  whatever  language  that  the  new  company  shall  suc- 
ceed to  the  rights,  privileges  and  immunities  of  the  ol^l,  this  ex- 
emption from  taxation  will  pass  to  and  become  vested  in  the  new 
corporation.^    If  one  of  the  precedent  corporations  enjoys  this 
exemption,  it   will  not  be  enlarged  by  the  consolidation.     Nor 
will  it  be  diminished;  but,  as  to  its  property  which  passes  to  the 
new  corporation,  the  latter  will  take  it  subject  to  the  exemption.' 
Thus,  where  one  of  the  consolidating  companies  enjoyed  under 
its  charter  an  exemption  from  taxation,  this  exemption  did  not, 
by  the  consolidation,  become  extended  to  the  new  company  in  re- 
spect of  its  entire  road,  but  only  in  respect  to  that  portion  of  it 
which  it  had  acquired  from  the  company  which  had  enjoyed  the 
ex^nption.^     So,  where  one  company,  which,  under  its  charter 
enjoyed  an  exemption  from  taxation  for  a  limited  period,  became 
merged  in  another  company  which  enjoyed  a  perpetual  exemption, 
this  perpetual  exemption  did  not,  by  the  consolidation,  become 
extended  to  the  road  of  the  company  which  thus  became  merged.* 

'  Harshman  v.  Bates  County,92  tJ.  S .  the  sale.    Atlantic  &c.  B.  Co.  v.  Allen, 

569.  This  case  is  distinguishable  from  15  Fla.  637. 

ScotUiiKl  County  v,  Thomas,  94  U.  S.  "  ^  Central  Railroad  <&c.  Co.  v,  Qeor 
632,  and    other  cases  cited   In    the  gla,92  U.  S.  665^  675;  Phila.  &c.B.  Co. 
preceding  section,  on  the  ground  that  v,  Maryland,  10  How.  (U.  S.)  876;  Del- 
ia the  latter  case  there  was  no  ques-  aware  Railroad  Tax  Case,  18  Wall.  (U. 
tloD  of  agency.  S.)  206;  Tomlinson  v.  Branch,  15  J<2 

*  Southwestern  R.  Co.  v.  Georgia,  460;  Charleston  v.  Branch,  15  WalL 

92  U.  S.  676;  State  v.  Woodruff,  86  N.  (U.  S.)  470;  Branch  v.  Charleston,  92 

J  L94.    A  statute  proTiding  that « all  U.  S.  677;  State  «.  Phila.  &c.  R.  Co.,. 

lights''  as  to  a  line  of  raUway  which  45  Md.  861;  Chesapeake  &c.  R.  Co.  o. 

''are  and  have  been  legally  vested  "  in  Virginia,  94  U.  S.  718. 

one  corporation  shall  pass  to  another  ^  Phlla.  &c.  R.  Co.  o.  Maryland,  10 

corporation  upon  a  sale  by  one  to  the  How.  (U.  S.)  876. 

other,  passes   a  right  of  exemption  '  Tomlinson  v.  Branch,  15  Wall, 

from  taxation ,  where  such  right  exists  (U .  S .}  460. 


in  the  vendor  company  at  the  time  of 
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§  369.  How  as  to  Accretions  and  Betterments. —  When  two 

railroads  are  thus  united,  one  of  them  enjoying  an  exemption 
from   taxation  and  the   other  not,  embarrassing  questions  may 
arise  in  applying  this  principle.     Although  now  held  by  one  cor- 
poration, the  property  which  enjoyed  the  exemption  continues  to 
enjoy  it,  and  that  which  did  not  enjoy  such  an  exemption  remains 
subject  to  taxation.     But  how  shall  the  rule  be  applied  in  respect 
of  improvements  and  additions  put  upon  the  property  of  one  or 
the  other  sections  by  the  new   company?    These  questions  have 
been  the  subject  of  consideration  by  the  Supremo  Court  of  the 
United  States.*    In  the  last  of  these  cases  the  court,  in  carrying 
out  the  principle   already  stated,  held    that  any  repairs  or  im- 
provements made  on  the  old  line,  or  the   property   of  the  old 
company,  would  become  a  part  thereof  and  subject  to  taxation, 
since  its  original  property  was  subject  to   taxation  ;  but  newly 
acquired  property  might  not  be.     The  court  laid  this  down  only 
as  the  general  principle,  and  admitted  that  the  method  of  carry- 
ing it  out  in  detail  admits  of  some  latitude  for  the  exercise  of  de- 
liberation and  judgment ;  and  the  court  affirmed  a  decree,  rendered 
on  the  report  of  a  special  master,  with  the  exception  that  an  item 
of  $25,000,  for  replacing  the  tracks  and  side  tracks  within  the 
limits  of  the  city  of  Charleston,  fairly  belonged,  in  the   opinion 
of  the  court,  to  the  old  road,  which  did  not  enjoy  the  exemption, 
and  hence  should  have  been  taxed  in  toto  and  not  pro  tanto.^ 

§  370.  When  Exemption  Lost. —  But  where  the  exemption 
from  taxation,  although  vested  in  both  of  the  uniting  companies 
depends  upon  the  performance  of  certain  precedent  acts  to  be 
done  by  such  companies,  and  the  new  corporation  is  neither  re- 
quired by  the  act  of  consolidation,  nor  able  to  perform  such 
precedent  acts,  it  does  not  succeed  to  the  right  of  exemption.' 
It  is  a  well  settled  principle  of  law  that,  when  a  creditor  has  two 
classes  of  claims  against  his  debtor,  by  uniting  them  in  one  suit 
and  obtaining  judgment  thereon,  he  reduces  that  in  which  his 
rights  are  superior,  to  the  level  of  that  in  which  his  rights  are  in- 

1  Branch  v,  Charleston,  92   U.  S.  *  Branch  v,  Charleston,  supra. 

677.    See  also  Tomlinson  v.  Branch,  *  State  v.  Maine  Central  B.   Co.,  6G 

15  Wall.  (XT.  S.)  460;   Charleston  v.  Me.  488;  s.  c,  aff'd,  96  U.  S.  499. 
Branch,  15  WaU.  (U.  8.)  470. 
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ferior.^  Thos,  by  joining  lien  debts  and  non-lien  debts  in  one 
suit  and  obtaining  judgment,  the  priority  of  right,  to  which  a 
portion  of  the  debts  was  entitled  before  such  joinder,  is  lost,  and 
the  lien  is  extinguished.  Upon  this  ground  it  has  been  held 
that,  by  the  consolidation  of  corporations  claiming  an  exemptiou 
from  general  taxation,  with  those  not  thus  exempt,  the  right  of 
limited  and  conditional  taxation  exists  no  longer  in  favor  of  those 
which  had  that  right,  it  b^ing  impossible  in  this  confusion  of 
estates  to  ascertain  when  the  contingency  would  happen, —  when 
the  fraction  of  the  new  and  consolidated  corporation  would  be- 
come liable  to  the  special  and  limited  taxation  prescribed  in  the 
charter  of  such  fraction,  as  it  existed  before  the  consolidation. 
"  The  acceptance  of  the  new  charter  is  a  surrender  of  exemp- 
tions as  before  existing.  The  State  makes  no  surrender  of  any 
of  its  general  rights  of  sovereignty,  or  of  its  reserved  rights."  ^ 

§  371.  Special  Immunities  Pass   by  the    Consolidation.  — 

SpecLil  immunities  inhering  in  one  of  the  precedent  corporations, 
tithough  attaching  to  its  officers  and  agents,  may  pass  to  the  new 
company  by  the  consolidation,  —  such  as  an  exemption  by  its 
charter  of  its  officers,  agents  and  servants  from  military,  jury 
and  road  duty.' 

$  372.  Liability  of  New  for  Debts  of  Old  — Where  one 
corporation  goes  entirely  out  of  existence,  by  being  annexed  to 
or  merged  into  another  corporation,  if  no  arrangements  are 
made  respecting  the  property  and  liabilities  of  the  corporation 
that  ceases  to  exist,  the  surviving  corporation  will  be  entitled  to 
all  the  property,  and  answerable  for  all  the  liabilities  of  the  other  > 
The  liabilities  of  the  old  corporations  are  enforcible  against  the 
new  one,  in  the  same  way  as  if  no  change  had  been  made.^ 


^  BickneU  o.  Trlckey,  84  Me.  273; 
MHIer  9.  Scherder,  2  N.  T.  262. 

'  State  V.  Maine  Central  R.  Co., 
€6  He.  488,  511;  a.  c.  aflTd,  96  U.  S. 
499.  The  general  Michigan  railroad 
law,  in  permitting  the  consolidation 
o1  railroad  companies  within  the  State 
irith  others  beyond  its  boundaries, 
contemplates  leaving  the  domestic 
eompaiiy  in  its  original  position  as  to 


stodcs  and  loans,  and  annexing  to  ii  s 
capital  and  loans  those  additions 
which  are  made  proportional  to  the 
original  amounts.  Lake  Shore  &c.  R. 
Co.  o.  People,  46  Mich.  198. 

>  Zimmer  v.  State,  80  Ark.  677. 

^  Thompson  v,  Abbott,  61  Mo.  176. 
This  rule  had  reference  to  corpora- 
tious  for  school  purposes. 

^  Indianapolis  &c.  R.  Co.  v.  Jones, 

259 


IThomp.  Corp.  §  373.]     consolidation. 

§  373.  Statute  of  Consolidation  Valid,  althougrli  not  Provid- 
ing for  Pajmient  of  all  Debts  of  Absorbed  Company. — A  decision 
of  the  Supreme  Court  of  the  United  States  must,  it  is  believed,  be  quoted 
in  support  of  the  proposition  that  an  act  of  consolidation  is  valid,  although 
it  does  not  provide  for  the  pajrment  of  all  the  debts  of  the  absorbed 
company,  but  provides,  in  a  schedule,  for  the  payment  of  certain  debts, 
from  which  a  valid  claim  is  omitted;  and  further,  that   the  omitted 
claimant  can  not  maintain  a  suit  in  equity  to  have  his  claim  audited  and 
paid,  in  the  manner  provided  by  the  statute  for  the  payment  of  the  debts 
which  are  included  in  the  schedule.     The  case  was  that  the  Potomac 
Company,  having  a  charter  from  the  States  of  Maryland  and  Virginia, 
was  authorized  by  the  legislatures  of  those  States,  with  the  consent  of 
the  stockholders,  to  surrender  their  charter,  and  assign  all  the  ' '  property, 
rights  and  privileges,  by  them  owned,'*  to  the  Chesapeake  and  Ohio 
Canal  Company;  which  was  done.     By  the  charter  of  the  latter  com- 
pany, they  were  to  receive  stock  of  the  Potomac  Company,  not  exceed- 
ing a  certain  amount,  in  payment  for  their  own  stock  issued  to  the 
holders,  and  were  to  pay  the  claims  of  creditors  of  the  Potomac  Com- 
pany, regularly  certified  by  the  president  and  directors  of  the  latter 
company,  —  provided  they  should  not,  in  the  whole,  exceed  a  certain 
amount.     On  a  bill  against  the  new  company,  by  a  judgment  creditor  of 
the  Potomac  Company,  whose  debt  was  not  included  in  the  list  of  debts 
certified  by  the  president  and  directors  of  the  latter  company,  to  com- 
pel payment  of  his  judgment,  it  was  held,  that  Virginia  and  Maryland  had 
authority  to  authorize  the  surrender  of  their  charter,  by  the  Potomac  Com- 
pany, with  the  consent  of  the  stockholders,  and  that  the  Canal  Company 
were  not  bound,  by  their  charter,  to  satisfy  the  complainant's  judgment. 
The  court,  speaking  through  Mr.  Justice  McLean,  said:  '^  There  can  be 
no  doubt  that  the  States  of  Virginia  and  Maryland,  in  granting  the 
charter  of  the  Chesapeake  and  Ohio  Canal  Company,  had  the  power  to  au- 
thorize a  surrender  of  the  charter  of  the  Potomac  Company,  with  the  con- 
sent of  the  stockholders ;  and  to  make  the  provision  which  they  did  make 
for  the  creditors  of  the  company.     This  assignment  does  not  impair  the 
obligation  of  the  contract  of  any  creditor  of  the  company,  nor  place  him 
in  a  worse  situation  in  regard  to  his  demand.     The  means  of  payment 
possessed  by  the  old  company  are  carefully  preserved,  and,  indeed, 
guaranteed  by  the  new  company.     And  if  the  fact  can  be  established, 
which  is  denied  by  the  defendants,  that  some  bona  fide  creditors  of  the 

89  Ind.  466;  Montgomery  &c.  R.  Co.  «.  one  of  the  old  companies  In  its  char- 
Boring,  51  Qa.  582.    An  action  may  be  acter  of  a  common  carrier  of  passeo- 
bronght  against  the  new  company  to  gers.    Ibid. 
recover  damages  for  the  negligence  of 
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Pokmiac  Company  were  unprovided  for  in  the  new  charter,  and  conse- 
qnentiy  have  no  redress  against  the  defendants,  it  does  not  follow  that 
they  are  without  remedy.     It  may  be  that  all  the  creditors  whose  de« 
mands  make  up  the  sum  of  $175,800,  have  not  claimed  stock  in  the  new 
company,  or  in  the  proportionate  dividend  secured  to  them.     But  if 
they  have  not  asserted  their  right  to  stock  or  the  dividend,  they  may 
well  claim  either,  and  the  defendants  are  bound  to  satisfy  their  de- 
mand." ^     It  seems  that  the  court  regards  the  assets  of  the  absorbed 
company  as  being,  by  virtue  of  the  statute  of  consolidation,  impressed 
with  a  trust  for  the  particular  creditors  named  in  the  schedule ;  and  while 
the  court  says  that  it  does  not  follow  that  the  complainant  is  without 
remedy,  it  does  not  state  what,  if  any,  remedy  he  has.     Modem  hold- 
ings would,  it  is  believed,  on  the  general  implications  of  the  law,  allow 
a  party  standing  in  such  a  position  as  the  complainant  in  this  case  did, 
to  bring  a  direct  action  against  the  consolidated  company,  and  recover  a 
judgment  tn  personam. 

S  374.  Act  of  Merger  after  Mortgage  Foreclosure.  — As  al- 
ready stated,^  the  foreclosure  of  a  railway  mortgage  has  the  efiect  of 
extinguishing,  not  only  the  rights  of  the  shareholders,  but  also  those  of 
the  general  creditors,  unless  it  is  otherwise  provided  in  a  statute  opera- 
tive at  the  time  of  the  mortgage,  or  by  some  arrangement  made  between 
parties  interested,  at  the  time  of  its  foreclosure.^  If,  therefore,  there 
has  been,  prior  to  the  consolidation,  the  foreclosure  of  a  mortgage  upon 
all  the  property  and  franchises  of  one  of  the  companies,  the  effect  of  the 
consolidation  does  not  make  the  new  company  liable  for  the  general 
debts  of  the  company,  existing  prior  to  the  mortgage  foreclosure.  In 
such  a  case,  the  general  creditor  could  only  claim  through  the  pur- 
chasers at  the  foreclosure  sale ;  and,  as  already  seen,  he  can  have  no 
lights  against  them  except  on  the  conditions  above  stated.^  Nor  will  a 
statute,  providing  for  a  consolidation  and  enacting  that  the  consolidated 
company  shall  be  liable  for  all  the  debts  of  each  company  entering  into 
the  arrangement,  be  construed  as  retrospective^  in  such  a  sense  as  to  re- 
vtve  the  general  debts  of  one  of  the  antecedent  companies,  which  have 
l)een  cut  off  by  a  mortgage  foreclosure,  and  to  make  the  consolidated 
company  liable  therefor ;  and  if  such  a  statute  were  in  terms  retroactive,  it 
would  be  invalid,  as  impairing  the  obligation  of  the  contract  between  the 
original  corporation  and  its  mortgagee.^    By  statute  in  Texas,  '^  the 

'  Smith  V.  Chesapeake  &  Ohio  Canal  *  AnU^  §§  260,  267. 

Co.,  u  Pet.  (U.  S.)  46,  47.    Compare  *  Houston  &c.  R.  Co.  v.  Shirley,  54 

Tbomaa   ».    Visitors    of    Frederick  Tex.  126. 
County  School,  7  Gill  &  J.  (Md.)  869.  «  Hatcher  t?.  Toledo  &c.  R.  Co.,  62 

*  ilale,  $  268.  III.  477. 
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road-bed,  track,  franchise  and  chartered  rights  and  priyileges  "  are  to 
be  deemed  an  entire  thing  and  to  be  sold  as  such;  and  '*  the  pur- 
chaser or  purchasers  at  such  sale  and  their  associates  shall  be  deemed 
and  taken  to  be  the  true  owners  of  said  charter,  and  corporators  under 
the  same,  and  vested  with  all  the  powers,  rights,  privileges  and  benefits 
thereof,  in  the  same  manner  and  to  the  same  extent  as  if  they  were  the 
original  corporation  {sic)  of  said  company ;  and  shall  have  power  to  con- 
struct, complete,  equip  and  work  the  road,  upon  the  same  terms  and 
under  the  same  conditions  and  restrictions  as  are  imposed  by  their 
charter  and  the  general  laws  of  the  State."  ^    It  is  further  provided  that 
such  sale  shall  not  pass  to  the  purchaser  any  right  to  recover  of  *^  former 
stockholders  any  sums  which  may  remain  due  upon  their  subscriptions 
of  stock,  but  said  stockholders  shall  continue  liable  to  pay  the  same  in 
discharge  and  liquidation  of  the  debts  due  by  the  sold-out  company." 
The  directors  of  the  sold-out  company,  at  the  time  of  the  sale,  are  made 
^'  trustees  of  the  creditors  and  stockholders  of  the  sold-out  company, 
and  shall  have  full  powers  to  settle  the  affairs  of  the  sold-out  company, 
collect  and  pay  the  outstanding  debts,  and  divide  among  the  stockhold- 
ers the  money  and  other  property  that  shall  remain  after  the  payment  ot 
the  debts  and  necessary  expenses;   and  the  persons  so  constituted 
trustees  shall  have  authority  to  sue  by  the  name  of  the  trustees  of  such 
sold-out  company,  and  may  be  sued  as  such,  and  shall  be  jointly  and 
severally  responsible  to  the  creditors  and  stockholders  of  such  company, 
to  the  extent  of  its  property  and  effects  that  shall  come  to  their  hands. 
And  no  suit  pending  for  or  against  any  railroad  company  at  the  time 
that  the  sale  may  be  made  of  its  road-bed,  track,  franchise,  and  char- 
tered privileges,  shall  abate,  but  the  same  shall  be  continued  in  the  name 
of  the  trustees  of  the  consolidated  company.^     Construing  these  pro- 
visions, it  is  said :  ^^  The  plain  intent  of  the  statute  is  to  transfer  the  road- 
bed, track,  franchise  and  chartered  rights  entire  to  the  purchaser  and 
associates,  upon  their  adopting  the  form  of  organization  prescribed  in 
the  charter  and  complying  with  its  other  requirements ;  and  to  remit 
creditors,  unsecured  by  lien,  to  their  remedy  against  such  assets  as  pass 
to  the  trustees  of  the  sold-out  company.     Under  this  statute,  it  is  be- 
lieved that  a  number  of  railroads  in  this  State  have  been  sold  out  and 
purchased  by  individuals,  who  have  proceeded  to  organize  and  manage 
the  corporation  under  the  original  charter.  ^    Not  only  the  road-bed  and 
other  mortgaged  property,  but  the  franchises  to  operate  a  road  and  the 

1  Pasch.  Dig.  Tex.  Stat.,  art.  4912;  <  Citing  Galveston  R.  Co.  v.  Cow- 

Bev.  Code  Tex.,  art.  4260.  drey,  11  Wall.  (U.  8.)  459,  474. 

*  Pasch.  Dig.  Tex.  Stat.,  arts.  4916, 
4916;  Kev.  Code  Tex.,  arts.  4262-^. 
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Tery  corporate  existenoe  of  the  sold-out  railway  passes  to  the  new  or- 
guization  by  virtae  of  the  statute.  Ordinarily  such  purchaser  and  as- 
sociates need  no  further  legislation."  ^ 

§375.  Liiable  io  Eqaity  to  Extent  of  Assets  Received. — 

Where  several  corporations  are  united  in  one,  and  the  propei-ty  of 
the  old  companies  is  vested  in  the  new,  the  latter  is  liable  in 
equity  for  the  debts  of  the  former,  at  least  to  the  extent  of  the 
property  received  from  them ;  and  if  it  is  also  liable  at  law,  the 
legal  remedy  is  not  exclusive.'  The  governing  principle  here  is 
that  a  corporation  cannot  give  away  its  assets  to  the  prejudice  of 
its  creditors ;  •  but  that  a  court  of  equity  will  follow  such  assets 
as  a  trast  fund  into  the  hands  of  any  new  custodian,  the  same 
not  being  a  creditor  or  bona  fide  purchaser.*  It  is  scarcely 
necessary  to  add  that,  in  such  a  case,  the  consolidated  corporation 
holds  the  property  received  from  the  absorbed  company  with 
no/tcc  of  any  trust  attaching  to  it  in  favor  of  its  creditors,  and 
cannot  claim  the  rights  of  a  bona  fide  purchaser  without  notice.^ 

{  376.  Observations  and  Illustrations,  —  A  statute  which  pro- 
vides for  a  consolidation  by  the  purchase  by  one  company  of  the  stock 
of  another,  and  the  issue  of  its  own  stock  for  the  same,  and  which  adds 
that  *^  the  purchases  herein  provided  for,  or  the  surrender  of  the  fran- 
chises, shall  in  no  way  affect  the  rights  of  the  creditors  of  the  company," 
that  is,  of  the  absorbed  company,  —  gives  to  the  general  creditors  of 
SQch  company  a  remedy  in  equity  against  the  assets  of  the  absorbed 
company  in  the  hands  of  the  absorbing  company,  upon  the  theory  of  a 
lien,  and  is  not  limited  to  the  vain  and  ideal  remedy  of  an  action  at  law 
against  the  absorbed  company,  although  the  existence  of  such  company 
is  continued  for  the  purpose  of  such  actions.^  In  so  holding  it  was 
said:  '^If,  leaving  its  debts  unpaid,  its  capital,  property  and  effects 
are  distributed  among  the  stockholders,  or  transferred  for  their  benefit  to 
third  persons  who  are  not  bona  fide  purchasers  without  notice  —  and  still 
OKxre,  if  the  corporation  be  dissolved,  or  become  so  disorganized  that  it/ 

'  Houston  &c.  R.  Co.  v,  Shirley,  54  S.)  307;  Bacon  v,  Robertson,  18  Id,  48 ; 

Tex.  126, 138, 139.  Hightower  v.  Thornton,  8  Ga.  503. 

Harrison  t?.   Arkansas  Valley  R.  ^  Montgomery  &c.R.  Co.  t?.  Branch, 

Co.,  4  McCrary  (U.  S.),  264;  Barks-  69  Ala.  139, 154;  The  Key  City,  14  Wall, 

fele  f.  Finney,    14  Gratt.  (Va.)  338;  (U.S.)  663. 
«««,  §  265.  «  Montgomery  &c.  R.  Co.  v.  Branch, 


*  Goodwin  v.  McGee,  16  Ala.  282.         59  Ala.  139. 
^  Cnmn  v.  Arkansas,  16  How.  (U. 
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cannot  be  made  answerable  at  law,  —  then  a  court  of  equity  will  pnrsne 
and  lay  hold  of  such  property  and  effects,  and  apply  them  to  the  pay- 
ment of  what  it  owes  to  its  creditors.     A  snit  having  that  object  is  the 
most  direct,  if  not  the  only  efficient  means  of  asserting  and  vindicatiug 
any  right  of  the  creditors,  in  such  a  case  as  the  present ;  and,  by  hold- 
ing that  it  is  not  maintainable,  we  should  refuse  to  give  any  real  effect 
to  the  saving  clause  in  the  statute,  if  such  a  clause  was  necessary  to 
enable  them  to  maintain  the  suit.     Certainly  if,  by  virtue  of  the  act,  one 
of  the  contracting  companies  might  transfer  all  of  its  ample  property  and 
effects,  out  of  which  its  creditors  ought  to  be  paid,  to  the  other  and 
weaker  company,  in  consideration  of  its  admitting  stockholders  of  the 
former  to  become  shareholders  of  its  capital  and  property  thus  aug- 
mented, and  might  then,  by  a  sort  of  legal  suicide,  slip  out  of  existence, 
leaving  those  creditors  to  sue   at  law  the  surviving  company,  which 
they  had  never  dealt  with,  or  accepted  as  their  debtor,  their  rights 
would  be  very  seriously  affected  thereby."^    -    -    -    -    Anotlier  ex- 
cellent illustration  of  the  principle  of  the  preceding  section  is  found  in 
a  well  considered  case  in  Virginia  where  the  president  and  acting  man- 
ager of  a  mining  corporation  which  will  be  designated  as  the  B.  com- 
pany, who  owned  most  of  the  shares  in  it,  contracted  with  certain  per- 
sons that  he  would  obtain  an  act  of  incorporation  for  a  new  company, 
with  provisions  which  would  enable  them  to  conduct  the  business  in 
England ;  that  he  would  cause  to  be  transferred  to  the  new  company 
all  the  property  of  the  B.  company^  (except  slaves  and  some  specified 
lands)  and  all  the  shares  of  stock  in  that  company;  for  which  they 
were  to  pay  him  a  certain  sum  of  money  and  a  royalty  upon  the  product 
of  the  mines.     The  new  company  was  organized,  and  the  shares  of 
stock  in  the  B.  company  were  transferred  on  their  books  to  the  new 
company,  but  there  was  no  conveyance  of  the  real  estate,  which,  how- 
ever, the  new  company  took  possession  of  and  held  as  its  own.     It  was 
held  that  the  new  company  was  the  successor  of  the  old,  and  held  the 
property  of  that  company  subject  to  its  debts,  and  that  equity  would 
charge  it  with  the  payment  thereof.^ 

§  377*  Rule  does  not  Apply  to  Bona  Fide  Sale  of  Assets.  — 

The  foregoing  does  not,  it  is  assumed,  apply  to  a  bona  fide  sale, 
for  a  good  consideration,  by  one  company,  of  all  its  properties, 
to  another.  In  such  a  case  the  consideration  of  the  sale  would 
pass  to  the  directors  of  the  selling  company,  and  they  would  hold 
it  as  a  trust  fund  for  their  creditors  first  and  their  shareholders 

1  Ibid.  158,  per  Manning,  J.  >  Barksdale  v,  Finney,  14  Gratt.  (Va.)  838. 
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next.  It  would  be  a  mere  Bubstitution  of  trust  funds,  and  the 
purchasing  company  would  not,  on  well  settled  principles,  be 
bound  to  see  to  its  proper  application  by  the  directors  of  the 
selling  company.^  Such  purchases  can  only  take  place  under 
two  conditions :  1.  Where  they  are  authorized  by  the  legislature. 
2.  Where  they  are  sanctioned  by  the  stockholders,  both  of  the 
purchasing  and  of  the  selling  company.  In  such  a  case  there  is 
DO  principle  which  makes  the  purchasing  corporation  liable  for 
the  debts  of  the  selling  corporation,  except  so  far  as  it  has  un- 
dertaken, under  the  terms  of  the  contract  of  purchase,  to  become 
80  liable.  It  is  precisely  the  same  as  a  purchase  by  one  individ- 
ual of  the  property  of  another  individual.  If  the  purchase  is  in 
good  faith  and  for  a  valunble  consideration,  it  will  stand,  al« 
though  it  may  operate  to  defeat  the  creditors  of  the  seller.' 
Where  the  transfer  is  of  this  nature,  a  bill  in  equity  by  a  cred- 
itor of  the  selling  corporation,  brought  against  the  purchasing 
corporation,  which  contains  no  allegation  of  fraud  nor  that  the 
transfer  was  not  made  for  a  valuable  consideration,  nor  that  the 
defendant  was  not  a  bona  fide  purchaser,  nor  that  there  was  any 
tmU  for  the  benefit  of  creditors,  —  will  be  dismissed.^ 

$  378.  RUrhts  of  Bona  Fide  Purchasers  from  Consolidated 
Company*  —  A  simple  contract  debt,  owing  by  one  of  the  ante- 
cedent companies,  does  not  constitute  a  lien  upon  the  property 
of  sach  company,  which  passes  into  the  hands  of  the  consolidated 
company;  though,  while  it  remains  in  the  hands  of  the  consoli- 
dated company  it  will  be  chargeable  in  equity  with  any  of  the 
debts  of  the  antecedent  company,  the  new  company  not  being  an 


'  A  parchaser  In  good  faith  from  a 
tmstee  Is  not  boand  to  see  to  the 
proper  application  of  the  purchase 
money.  Mason  v.  Bank  of  Commerce, 
16  Mo.  App.  275;  Goodwin  v.  Ameri- 
can Nat  Bank,  4S  Conn.  564;  Shaw  v, 
Spencer,  100  Mass.  891;  Ashton  o. 
Atlantic  Bank,  3  Allen  (Mass.),  217; 
Foontain  v.  Anderson,  38  Gkk.  337; 
Bev.  Stat.  Mo.  1879,  §  3937. 

*  PoweU  V.  North  Mo.  R.  Co.,  42 
Mo.  631.  See  also  Bruffett  v,  Great- 
ireBtem  B.  Co.,  25  lU.  358.  356. 

'PoweU  «.  N.  Mo.  B.  Co.,  9upra, 


Although  this  case  seems  to  have  been 
badly  decided  on  Its  facts,  the  rtaaon- 
ing  of  the  opinion  seems  well  enough. 
It  was,  that  there  had  been,  under  what 
had  taken  place,  no  consolidation  be- 
tween two  railroad  companies,  but  that 
the  property  of  one  had  merely  been 
conveyed  to  the  other ;  and  stress  was 
laid  on  the  fact  that  there  was  no 
averment  or  proof  that  the  defendant 
held  the  property  otherwise  than  as  a 
bona  fide  purchaser  for  a  valuable 
consideration. 
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innocent  purchaser.^    It  follows  that  if ,  before  any  judgment  or 
other  lien  has  attached  to  the  property,  the  consolidated  com- 
pany conveys  it  to  an  innocent  purchaser,  one  who  brings  an  ac- 
tion against  the  original  company  and  prosecutes  it  to  judgment 
airainst   the   consolidated    company,  cannot  maintain  a  suit   in 
equity  against  the  innocent  purchaser  to  charge  the  property  in 
his  hands.     In  the  absence  of  fraud,  the  case  is  simply  that  of  a 
party  who  is  in  debt,  conveying  his  property  to  a  third  person* 
who  takes  as  an  innocent  purchaser.^ 

§  879.  Creditor  of  Old  Corporation  not   Bound  to  Accsept 
Besponsibilily  of  New.  —  But  while  the  creditor  of  the  old  cor- 
poration may  pursue  his  remedy  against  the  new,  he  is  not  bound 
to  assent  to  the  arrangement  of  consolidation  so  as  to  create  a 
novation,  if  that  term  may  be  used.     Thus,  where  a  railroad  com- 
pany agreed  to  give  its  bonds  in  consideration  of  certain  moneys 
to  be  paid  in  installments,  and  afterwards  becoming,  by  legislative 
authority,  amalgamated  with  two  other  companies,  tendered  the 
bonds  of  the  consolidated  corporation,  and  brought  suit  for  the 
money,  it  was  held  that  the  action  would  not  lie,  the  considera- 
tion offered  not  being  that  agreed  for.®    The  governing  principle 
here  is  that  a  pai*ty  to  a  contract  who  disables  himself  from  ren- 
dering the  agreed  consideration,  cannot  require  the  performance 
of  a  promise  which  rests  on  that  consideration.^ 

§  880.  Power  of  New  Company  to  Deal  with  Credits  of 
Old. —  As  the  new  company  succeeds  to  the  rights  of  each  of 
the  precedent  companies,  it  may  compromise  and  settle  a  claim 
against  one  of  them,  and  sustain  an  action  to  enforce  the  settle- 
ment ;  ^  and  the  directors  of  the  new  company  have  avthority 
without  a  vote  of  the  stockholders,  to  pay  and  cancel  as  many  of 
the  outstanding  obligations  of  one  of  the  precedent  corporations 
as  they  may  see  fit.* 

1  Ante,  §  876.  ».  ClarksoDy  7  Cow.  (N.  Y.)  24;  New- 

s  McMahan  v.  Morrison,  16  Ind.  172.  comb  v.  Brackett,  6  Mass.  161. 

^  New  Jersey  &c.  B.  Co.,  v.  Strait,  '  Paine  v.  Lake  Erie  &c.  S.  Co.,  31 

36  N.  J.  L.  328.  Ind.  283. 

*  Keys   t;.  Harwood,  2  C.  B.  906;  •  Shaw  v.  Norfolk  County  R.  Co., 

Planche  o.  Colburn,  9  Bing.  14;  Frost  16  Gray  (Mass.),  407. 
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f  381.  Guaranty  by  the  Officers  of   One  Company  of  the 
Obligations  of  the  Other. —  The  courts  of  New  York,  with  some 
irregolaritj  and  contradiction,  have  made  an  innovation  upon  a  strict 
rale  in  the  law  of  contracts,  by  which  a  promise  made  by  A.  to  B.  for 
the  benefit  of  C,  may  become  the  foundation  of  an  action  by  A. 
against  C. ,  although  C.  was  privy  neither  to  the  promise  nor  to  the  con- 
sideration ;  ^  and  other  courts,  especially  those  which  have  adopted  the 
modem  codes  of  procedure  modeled  after  that  of  New  York,  have 
adopted  the  same  rule.^    In  New  York  it  has  been  held  that,  where  such 
a  promise  is  in  the  nature  of  a  contract  of  guaranty,  the  party  for 
irhose  benefit  the  promise  was  made,  may  bring   an  action  thereon 
directly  against  the  guarantor ;  that  the  guaranty  goes  with  the  princi- 
pal obligation,  and  is  enforcible  by  the  same  person  who  could  enforce 
the  other.'    But  the  application  of  this  principle  was  denied  in  a  case 
presenting  the  following  facts :    Pending  negotiations  for  the  consoli- 
dat'on  of  the  business  of  the  A.  insurance  company  with  the  B.  insur- 
ance company,  officers  of  the  A.    company  wrote   that  they  pledged 
themselves  that  all  contracts  of  the  B.  company,  of  every  name  and 
nature,  would  be  fulfilled,  to  the  same  extent  and  in  the  same  manner 
as  though  no  change  had  taken  place.     The  consolidation  was  effected. 
Both  companies  then  were  solvent,  and  the  A.  company  agreed  to  as- 
some  the  liabilities  of  the  B.  company.     Afterwards,  both  companies 
were  dissolved,  and  the  assets  of  the  B.  company  were  insufficient  to 
reinsiire  its  outstanding  risks.     It  was  held  that  the  officers  of  the  A. 
company,  who  had  written  as  above,   were  not  liable,  in  an  action 
brought  by  the  holder  of  a  paid-up  endowment  policy  in  the  B.  com- 
pany.   The  court  laid  stress  on  the  fact  that  the  promise  which  the 
defendant  guaranteed  was  a  pledge  that  the  contract  obligations  of  one 
of  the  precedent  companies  with  its  policy  holders  and  others,  of  every 
nature  and  kind,  would  be  rigorously  fulfilled  to  the  same  extent  and 
w  the  same  manner,  as  if  the  change  contemplated  had  not  taken  place. 
The  court  could  not  read  it,  with  this  language  in  it,  as  a  guaranty  of 
the  absolute  payrnent  of  the  obligations  of  the  precedent  company,  but 
regarded  it  as  amounting  to  nothing  more  than  an  assurance  to  the  five 


^  See  Lawrence  v.  Fox,  20  N.  Y. 
W8,  where  the  doctrine  was  estab- 
liflhed  by  a  divided  court;  also  Burr 
V-  Beers,  24  N.  Y.  180;  ^tna  Nat. 
B*nk  ».  Fourth  Nat.  Bank,  46  N.  Y. 
^;  Coster  V.  Mayor  &c.  of  Albany,  43 
N  T.  411;  Merrill  v.  Green,  56  N.  Y. 
*T0;  Claflin  v.  Ostrom,  64  N.  Y.  681 ; 
8«or  f.  Law,    4   Abb.    App.    Dec. 


(N.  Y.)  188;  Simson  t?.  Brown,  68  N. 
Y.  860;  Thorp  v,  Keokuk  Coal  Co.,  48 
N.  Y.  267;  Arnold  v,  Nichols,  64  N.  Y. 
119;  Pardee  v.  Treat,  82  N.  Y.  387. 

'  See,  for  Instance,  Markel  o. 
Western  Union  Tel.  Co.,  19  Mo.  App. 
80;  Fitzgerald  v.  Barker,  13  Mo.  App. 
192. 

8  Claflin  V,  Ostrom,  54  N.  Y.  681. 
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trustees,  who  were  to  obtam  the  amount  of  stock  that  would  give  the 
absorbing  company  a  controlling  interest  in  the  other  company,  and  to 
the  special  committee  to  whom  the  matter  was  referred,  that  the  men 
who  were  to  take  the  place  of  the  resigning  trustees,  and  who,  being  a 
majority,  were  to  have  thereafter  the  control  of  the  absorbed  company, 
would,  in  conducting  its  affairs,  recognize  and  f cdfill  all  its  pre-existing 
contract  obligations  with  its  pohcy  holders  and  others.^ 

§  882.  Damages  for  Refusal  to  Carry  oat  Obllir&tioii  of  Old 
Corporation*  —  Where  the  new  corporation  is  thus  made  the 
heir,  so  to  speak,  of  the  obligations  of  the  old,  if  the  new  com- 
pany refuses  to  carry  out  such  an  obligation,  the  obligee  can 
maintain  an  action  against  it  for  the  resulting  damages.^ 

§  383.  Illustration:    Damages   for    Refusal   to   Kxchange 
Bonds  for  Stock  of  Consolidated  Company.  —  A  statute  consol- 
idating two  corporations  provided  that  the  new  corporation  should  '^  be 
subject  to  all  the  duties,  restrictions,  obligations,  debts,  and  liabilities 
to  which  at  the  time  of  the  union  either  of  said  corporations  is  subject," 
and  that  '^  all  claims  and  contracts     .     .     .     against  either  corpora- 
tion may  be  enforced  by  suit  or  action     .     .     .     against  the  *'   new 
corporation.     Plaintiff  held  bonds  issued  by  one  of  the  corporafciozis, 
convertible  into  its  stock  on  completion  of  its  road.     It  was  held  that, 
whether  or  not  plaintiff  was  entitled  to  demand  stock  in  the  new  corpo- 
ration, it  was  entitled  to  hold  the  new  corporation  to  its  predecessor's 
contract ;  and  that,  on  refusal  to  deliver  stock  either  in  the  new  or  old 
corporation,  on  demand,  the  plaintiff  could  recover  from  the  new  cor- 
poration the  damages  provided  for.^ 

§  384.  Right  of  Bondholder  to  Notice  of  Privilege  Given  him 
by  the  Consolidation.  —  Upon  the  consolidation  of  two  corpora- 
tions, the  holder  of  the  bonds  of  one,  containing  a  clause  author- 
izing their  conversion  at  any  time  into  stock  at  par,  cannot  be 
deprived  of  his  right  to  demand  such  conversion,  and  relegated 
to  different  rights  confeiTed  by  the  articles  of  consolidation, 
until  he  has  had  a  fair  opportunity,  after  notice,  to  exercise  his 

1  Wise  V.  Morgan,  IS  Daly  (N.  Y.)y  '  Hancock  Mutual  Life  Ins.  Co.  v. 

402.  Worcester  &c.  R.  Co.,  149  Mass.  H^i 

*  Hancock  Mntoal  Life  Ins.  Co.  v.     f .  c.  21  Kortheast.  Bep.  864. 
Worcester  &c.  R.  Co.,  149  Mass.  214 ; 
9.  c.  21  Northeast.  Rep.  864. 
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original  rights,  and  has  elected  not  to  do  so.^  The  words  <^  all 
the  obligations,  debts,  and  liabilities,"  and  ^^  all  claims  and  con- 
tracts," in  a  statute  ^  relating  to  the  liability  of  a  consolidated 
corporation  for  claims  against  one  of  the  old  companies,  include 
its  liability  on  a  contract  to  exchange  stock  for  bonds  ;  and  where 
gach  stock  would  be  exchangeable  share  for  share  for  the  stock 
of  the  new  company,  its  stock  must  be  delivered.^ 

S  385.  Validity  of  Bonds  of  Old  Company  put  in  Circulation 
by  New.  —  Where  the  consolidation  took  the  form  of  the  absorption  of 
one  company  into  uiother,  without  changing  in  any  respect  the  consti- 
tuent character  of  the  latter,  and  certain  bonds  had  been  put  in  circula- 
tion by  the  absorbed  company,  but  had  returned  into  its  hands  before 
matority,  and  had  then  passed,  by  a  transfer  preceding  the  consolida^ 
tion,  to  the  absorbing  company,  by  which  company  they  were  re-issued 
before  maturity,  —  the  mortgage  securing  them  being  still  held  by  the 
trustee  to  whom  it  was  executed,  —  the  court  held  that,  the  bonds  being 
oommeTcial  paper  such  as  might  pass  by  delivery,  the  re-issue  was  legal 
under  the  powers  conferred  upon  the  absorbing  company  by  the  statutes 
anthorizing  the  consolidation,  —  intimating  also  the  opinion  that  the 
absorbing  company  would  be  estopped  from  denying  their  validity.^ 

§  386.  New  Company  must  Perform  Public  Obligrations  of 
Old.—  After  the  consolidation  the  new  company  becomes  liable 
to  perform  the  public  duties  required  of  the  precedent  companies ; 
and  if  no  part  of  the  franchise  is  reserved  to  either  of  the  old 
companies,  they  will  not  be  liable  to  the  public  for  the  non-per- 
formance of  the  duties  thus  devolved  on  the  new  company.  The 
duties  which  railroad  companies  owe  to  the  public,  and  which  are 
the  considerations  upon  which  their  privileges  are  conferred  by 
the  legislature,  cannot  be  cast  off  by  an  agreement  between  such 
companies  and  other  persons  or  corporations.  Therefore,  so 
much  of  a  contract  for  the  consolidation  of  two  railway  companies, 
as  operates  to  prevent  a  faithful  discharge  by  the  new  company 
of  its  public  duties,  is  void  as  against  public  policy.^ 

>  BoBenkraos  v.  Lalayette   &c.  B.  *  Eaton  ftc.  R.  Co.  v.  Hunt,  20  Ind. 

Oo.,  18  Fed.  Rep.  518.  467. 

<  N.  H.  Act  1888,  chap.  239,  and         ^  Peoria  &c.  B.  Co.  v.  Coal  VaUey 

Mass.  Act  1888,  chap.  139.  Mining  Co.,  68  lU.  489. 

'  Day  V.  Worcester  &c.  R.  Co.,  151 
Mass.  802:  8.  c,  28  N.  £.  Rep.  824. 
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§  387.  Illustration.  —  Where  it  was  agreed,  upon  the  consolida- 
tion of  two  railroad  companies,  that  a  corporation  which  owned  one  of 
the  roads  so  consolidated,  and  which  had  rolling  stock  and  motive 
pK>wer  of  its  own,  should  carry  coal  over  a  certain  part  of  the  road,  to  a 
certain  amount,  without  charge,  and  that  the  new  company  should  pay 
the  coal  company  50  cents  per  ton  for  all  coal  transported  by  any  party 
except  the  coal  company,  it  not  appearing  that  the  coal  company  was 
under  any  legal  obligation  to  the  public  to  carry  coal  and  passengers 
after  the  consolidation,  it  was  held  that  a  court  of  equity  would  not  en- 
force the  stipulation  prohibiting  the  new  company  from  carrying  coal 
except  on  paying  50  cents  per  ton,  it  being  the  duty  of  the  new  company, 
under  the  law,  to  carry  all  freights,  and  the  court  not  having  the 
power  to  transfer  their  duty  to  another.* 

§  388.  Enforcement  of  Stipnlation  in  the  Contract  of  Con- 
solidation. —  Some  difficulty  must  attend  the  question  of  the 
enforcement    of    covenants    in   the  contract   of  consolidation, 
growing  out  of  the  difficulty  of  ascertaining  who  are  the  cove- 
nantees.    If    the  contracting  parties    are    the  two    precedent 
corporations,  such  covenants  cannot  be  enforced  in  an  action  by 
one  or  either  of  them,  because  the  very  nature  of  the  contract  is 
to  dissolve  them  and  merge  their  existence  in  the  new  corpora- 
tions.    If    it    is    to    be    regarded    as  a  contract  between  the 
aggregate  shareholders  of  one  of  the  old  corporations  on  the  one 
hand,  and  the  aggregate  shareholders  of  the  other  of  the  old 
corporations  on  the  other  hand,  then  other  questions  arise  in  re- 
spect of  parties  and  form  of  relief.     These  difficulties  presented 
themselves  to  the  Supreme  Court  of  Ohio  in  a  case  where  two 
railroad  companies,  in  their  agreement  for  consolidation,  had  in- 
serted an  article  providing  for  the  completion  and  operation  of 
the  road  of  one  of  the  companies,  which  agreement  the  directors 
of  the  consolidated  company  had  failed  to  perform.     It  was  held 
that,  if  the  duty  thus  created  was  owing  to  all  the  stockholders 

1  Peoria  &c.  R.  Co.  «.  Coal  Valley  tlon  of  consolidated  gas  company f  in 

Mining  Co.,  68  111.  489.    Liability  of  Louisiana,  to  continue  furnishing  gas 

consolidated  company,  in  South  Caro-  free  to  charity  hospital :  Charity  Hos- 

Una,  to  assessment  for  expenses  of  pital  v.  New  Orleans  Gas  Light  Co.,  40 

railroad  commission:  Charlotte  &c.  R.  La.  An.   882;   22  Am.  &   Eng.  Corp. 

Co.  V.  Gibbes,  27  S.  C.  885;  81  Am.  &  Cas.  669;  4  South.  Rep.  433;  4  Rail.  & 

Eng.  R.  Cas.  464;  4  Southeast.  Rep.  Corp.  L.J.  115. 
49;  8  Rail.  &  Corp.  L.  J.  64.    Obllga- 
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of  the  new  company,  one  of  them  could  not  sustain  an  action 
against  the   directors  to   enforce  performance.     On  the  other 
hand,  if  the  duty  was  owing  to  a  class  of  stockholders  having,  in 
respect  of  the  covenant,  an  interest  or  right  distinct  from  an- 
other class,  any  proceeding  to  obtain  relief,  could  only  be  had 
after  both  the  directors  of  the  company  and   the  two  classes 
of  stockholders  had  been  made  parties.^    But  it  seems  that 
there  is  no  precedent  for  a  suit  in  equity  to  enforce  an  active 
duty  within  the  power  of  the  directors.     The  remedy   of  the 
stockholders  lies  in  the  election  of  a  new  board.^     <*  If  a  court 
of  equity  were  to  assume  jurisdiction  in  such  a  case,  could  it  do 
80  without  opening  its  doors  to  all  parties  interested  in  corpora- 
tions, or  joint-stock  companies,  or '  private  partnerships,  who, 
although  a  small  minority  of  the  body  to  which  they  belong, 
may  wish  to  interfere  with  the  conduct  of  the  majority?     This 
caonot  be  done;  and  the  attempt  to  introduce  such  a  remedy 
ought   to  be    checked,  for   the  benefit  of  the   community."  ' 
^'  There  may  be  cases,  however,  where  there  were  classes   of 
stockholders,   and  a  duty   may  be  owing  to   one   class.     This 
might  occur  where  there  is  preferred  stock,  and  it  might  possi- 
bly happen,  that,  in  the  consolidation  of  two  companies,  the 
stockholders  of  one  might,  as  a  class,  acquire  rights  distinct  from 
the  stockholders  of  the  other.'' ^    That  individual  stockholders 
have  a  remedy  in  equity  to  restrain  the  fraudulent  or  ultra  vires 
acts  of  the  directors  and  managing  officers,  is  a  principle  resting 
on  different  grounds.' 

§  389.  Consolidated  Company  Subject  to  Existingr  General 
Law  Reserving  Right  of  Alteration  or  Repeal. —  On  a  princi- 
ple already  explained,  that  the  provisions  of  a  general  statute 
existing  at  the  time  of  the  formation  of  a  corporation,  unless 
otherwise  stated  in  the  statute  creating  it,  enter  into  it  and  form 
a  portion  of  the  grant  by  the  legislature,^  it  ha^  been  held  that, 
where  two  corporations  are  consolidated  under  the  authority  of 

^  Fort  Clinton  &c.  R.  Co.  v.  Clevc-  Cleveland  &c.  R.  Co.,  13  Oh.  St.  544, 

land  &c.  B.  Co.,  18  Oh.  St.  544.  561. 
'  Ibid.,  561.  ^  Ibid.,  per  GbolsoD,  J. 

'Lord  V.    Copper   Miners   Co.,  1  *  AnU,     849;  post, §§  1187,  4109. 


HaU.  k  7w.  85,  99 ;  quoted  with  ap-  *  Ante^  §  92. 

proval  in  Fort  Clinton  &c.  R.  Co.  v. 
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a  special  act,  and  there  exists  at  the  time  a  general  law  declaring 
that  any  act  of  incorporation  subsequently  passed  shall  at  all 
times  thereafter  *^  be  liable  to  be  amended,  altered  or  repealed 
at  the  pleasure  of  the  legislature,  in  the  same  manner  as  if  an 
express  provision  to  that  effect  were  therein  contained,  unless 
there  shall  have  been  inserted  in  such  act  of  incorporation  an  ex- 
press limitation  or  provision  to  the  contrary,"  — this  provision 
of  the  general  law  qualifies  the  special  act  authorizing  the  con- 
solidation, and  the  consolidated  company  receives  its  franchises 
subject  to  the  right  of  amendment,  alteration  or  repeal  at  the 
pleasure  of  the  legislature, —  there  being  in  the  special  act  of 
consolidation  no  limitation  on  such  power. ^  It  has  been  added 
that  rights  and  interests  acquired  by  the  company,  not  consti- 
tuting a  part  of  the  contract  of  incorporation,  stand  on  a  differ- 
ent footing.^  This  principle  applies  where  the  consolidation 
takes  place  in  such  a  manner  that  the  act  of  consolidation  is  to 
be  deemed  in  law  the  creation  of  a  new  company.^  If  the 
merge^  is,  under  the  governing  statute,  of  such  a  character  as 
not  to  create  a  new  company,  but  merely  to  continue  the  exist- 
ence of  an  old  one,^  then  a  different  principle  may  apply. 

§  390.  Illustration* —  A  provision  of  the  code  of  Georgia,  which 
took  effect  January  1,  1863,  enacts  that  private  corporations  are  sub- 
ject to  be  changed,  modified,  or  destroyed  at  the  will  of  the  creator, 
except  so  far  as  the  law  forbids  it ;  and  that,  in  all  cases  of  private 
charters  thereafter  granted,  the  State  reserves  the  right  to  withdraw  the 
franchise,  unless  such  right  is  expressly  negatived  in  the  charter.  Two 
railroad  companies,  created  prior  to  that  date,  each  of  which  enjoyed 
by  its  charter  a  limited  exemption  from  taxation,  were  consolidated,  by 
virtue  of  an  act  of  the  legislature  passed  April  18,  1863, — subsequent 
to  the  taking  effect  of  the  code.  This  act  authorized  a  consolidation 
of  their  stocks,  conferred  upon  the  consolidated  company  full  corporate 
powers,  and  continued  to  it  the  franchises,  privileges  and  immunities 
which  the  companies  had  held  by  their  original  charters.  It  was  held : 
1.  That,  by  the  consolidation,  the  original  companies  were  dissolved^ 

^  RaUroad  Co.  v,  Georgia,  98  U.  S.  S.  104;  Tomllnson  <^.  Jessup,  15  WaU. 

859.  (U.  S.)  454. 

>  Railroad  Co.  v.  Maine,  96  U.  S.  '  Railroad  Co.  v.  Georgia,  98  U.  S. 

499;  affirming «.  c.,«tt&  9u>m.    State  o.  859. 

Maine   Central   R.  Co.,   66  Me.  488.  ^  As  was  the  case  in  Central  Rail- 
Compare  New  Jersey  v.  Yard,  95  U.  road  &c»  Co.  «.  Georgia,  92  U.  S.  €65. 
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Old  a  Jievr  oorporatkm  ereated,  which  became  subject  to  the  above  pro- 
fjsioD  of  the  code.  2*  That  a  subsequent  legislative  act,  taxing  the 
property  of  the  new  corporation  as  other  property  in  the  State  was 
taxed,  was  not  prohibited  by  that  provision  of  the  constitution  of  the 
Uidted  States  which  declares  that  no  State  shall  pass  a  law  impairing 
the  obligation  of  contracts.^ 


Abttcijib  IY.    Effect  on  Remedies  and  Prooedurx. 


SicnoN 

895.  View  that  consolidation  dis- 
solves the  constituent  com- 
panies. 

IM.  Hot  neoessailly  a  dissolution  of 
both. 

397.  Vnrther  of  this  subject. 

196.  New  company  estopped  from  de- 
nying its  corporate  name  and 
character. 

899.  L^al  existence  of  old  companies 
continued  In  the  new  com- 
pany. 

400.  Effect  of  a  consolidation  upon 

pending  suits. 

401.  View  that  action  abates  as  to  old 

company. 
408.  View  that  new  process  Is  neces- 
sary. 


Section 

408.  View  that  new  process  not 
necessary:  effect  of  appear- 
ance and  oral  evidence  of 
consolidation. 

404.  Substitution  after  referee's  re- 

port and  before  judgment. 

405.  Action  by  creditors  of  old  com- 

pany against  new  company. 

406.  How     fact     of     consolidation 

averred. 

407.  How  averment  replied  to. 

408.  Proof  of  the  consolidation. 

409.  Effect  of  dissolving  consolida- 

tion upon  judgments  against 
consolidated  company 
410i  Binding  effect  of  admission  of 
one  of  the  precedent  corpora- 
tions. 


{  395.  View  that  Consolidation  Dissolyes  the  Constituent 
Companies.  —  It  has  been  frequently  said  that  the  usual  effect 
of  the  consolidation  of  two  railway  companies  is  to  extinguish 
the  two  companies  and  to  make  of  them  one  new  company.^  One 
of  the  earliest  expressions  on  the  subject  is  found  in  a  decision 
of  the  Supreme  Court  of  Indiana  to  the  effect  that,  where  the 
legislature  gives  its  consent  to  the  consolidation  of  existing  cor- 
porations, the  effect  is  to  dissolve  the  former  corporations,  and 
at  the  same  instant  to  create  a  new  corporation,  with  property, 
liabilities  and  stockholders  derived  from  the  old,  upon  such 
terms  and  conditions  as  may  be  prescribed  by  the  act  of  consoli- 


BaUroad  Co.  v.  Georgia,  98  U.  S. 


*  McMahan  «.  Morrison,  16  Ind. 
172;  Bidgway  Township  v.  Griswold, 
IHcCrary  (U.  S.),  151,  IS8,  per  DU- 


IS 


Ion,  J.:  Clearwater  v,  Meredith,  1 
WaU.  (U.  S.)  25;  Tomllnson  v. 
Branch,  15  Wall.  (U.  8.)  460;  Fee  v. 
New  Orleans  Gaslight  Co.,  85  La. 
Ann.  418. 
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dation.  The  court  regard  this  as  an  illustration  of  the  principle 
that  the  corporation  may  be  dissolved  by  a  surrender  of  its  fran- 
chises and  the  acceptance  of  them  by  the  le^slature.^  These 
views  received  the  subsequent  sanction  of  the  Supreme  Court  of 
the  United  States ;  ^  but  that  court  in  a  subsequent  case  pointed 
out  that  the  question  was  not  necessary  for  its  decision,  and  held 
that,  in  the  case  before  it,  the  effect  was  not  a  dissolution  of  either 
of  the  precedent  corporations,  in  such  a  sense  as  prevented  its 
immunities  from  passing  to  the  new.^  In  Louisiana  it  is  said 
that  the  consolidation  terminates  the  existence  of  the  original 
corporations,  creates  a  new  corporation,  transmutes  the  mem- 
bers of  the  former  into  members  of  the  latter  and  transfers  the 
property,  rights  and  liabilities  of  each  of  the  old  to  the  new.^ 
In  Ohio,  the  view  has  been  taken  that,  when  a  corporation,  in 
pursuance  of  an  act  of  the  legislature,  transfers  or  conveys  its 
franchise  to  be  a  corporation  to  another,  the  transaction,  in 
legal  effect,  is  a  surrender  or  abandonment  of  its  charter  to  the 
corporation,  and  a  grant  by  the  legislature  of  a  similar  charter  to 
the  transferees ;  and  the  charter  so  granted  is  subject  to  all  the 
provisions  of  the  constitution  existing  at  the  time  it  was  so 
granted.'^  In  Massachusetts,^  and  in  Pennsylvania,'  the  effect 
of  a  consolidation  has  been  held  to  create  a  new  corporation  out  of 
the  members  of  several  existing  corporations.  In  Maine  it  has 
been  reasoned  that  the  old  corporations  exist  only  so  far  as  may 
be  necessary  to  protect  their  several  creditors  or  mortgagees, 
and  cease  to  exist  when  that  necessity  ceases.^  In  Texas,  the 
view  is  that  the  consolidation  extinguishes  the  precedent  compa- 
nies, so  that  thereafter  no  action  can  be  commenced  and  prose- 
cuted against  them.'  This  view  seems  to  be  a  sound  one  as  to 
actions  commenced  after  the  consolidation,  but  not  as  to  actions 
pending  before  it. 

1  McMahan  «•  Morrison,    16  Ind.  *  HamUton  &c.  Ins.  Co  o.  Hobart, 

172.  2  Gray  (Mass.)  9  548. 

s  Clearwater  v.  Meredith,  1  WaU.  *  Com.  o.  Atlantic  &c.  B.  Co.,  58 

(U.  S.)  25,  40.  Fa.  St.  9. 

s  Central  B.  Co.  v.  Georgia,  92  U.  *  State  o.  Maine  Central  B.  Co.,  6€ 

8.  665,  671.  Me.  488,  500. 

*  Fee  o.  New  Orleans  Gaslight  Co.,  '  Indianola    B.  Co.   v.  Fryer,  56 

85  La.  An.  418.  Tex.  609. 

<  State  V,  Sherman,  22  Oh.  St.  411. 

274 


BEMEDIES   AND  PROCEDURE.       [1  ThoOip.  Corp.  §  396. 

§  396.  Kot  Necessarily  a  Dlssolntion  of  Both. — But  it  is 
plain  that  the  consolidation  of  two  corporations  does  not  neces- 
sarily work  a  dissolution  of  both  and  the  creation  of  a  new  one ; 
but  tiiat,  whether  such  is  its  effect,  depends  upon  the  legislative 
intent  manifested  in  the  statute  under  which  the  consolidation 
takes  place ;  ^  and  distinct  expressions  on  this  subject  are  no 
doubt  found  in  most  of  the  statutes  authorizing  consolidations.' 
It  has  been  seen  that  consolidations  frequently  take  the  form  of 
one  company  purchasing  the  capital  stock  of  another.^  In  such 
cases,  and  in  others  that  may  be  imagined,  the  terms  of  the  union 
may  be  such  that  one  corporation,  without  any  change  of  name, 
merely  absorbes  or  annexes  the  other.  In  such  a  case  the  ab- 
sorbing corporation  continues  unaffected  and  the  other  is  dis* 
solved.  Railway  consolidations^  for  instance,  often  take  the 
form  of  the  absorption  by  one  railway  of  others,  as  where  ftrancAea 
are  united  with  a  trunk  itnCj  or  short  lines  are  united  with  longer 
lines,  so  as  to  form  one  continuous  line,  —  in  which  case  the  ab- 
sorbing company  proceeds  without  any  change  of  name,  and  suc- 
ceeds to  the  rights  possessed  by  the  absorbed  company.  A  good 
illustration  of  this  is  found  in  a  case  in  the  Supreme  Court  of  the 
United  States,  where  the  question  under  consideration  was  to 
what  extent  the  Georgia  Railroad  and  Banking  Company  had 
succeeded  to  an  exemption  from  taxation  possessed  by  the  Macon 
and  Western  Railroad  Company,  which  company  the  former 
company  had  absorbed  by  a  consolidation.  It  was  held,  in  view 
of  the  statutes  authorizing  the  consolidation,  that  the  former 
company  had  not  been  dissolved  by  the  fact  of  consolidation^ 
such  not  being  the  intent  of  the  legislature,  but  had  succeeded  to 
the  immunity  from  taxation  possessed  by  the  latter  company,  so 
far  as  the  property  of  that  company,  which  passed  to  the  former, 
was  concerned,  but  no  further.^  Such  also  seems  to  have  been 
the  case  with  the  consolidation  which  took  place  between  the 
New  York  Central  Railroad  Company  and  the  Utica  and  Schen- 
ectady Railroad  Company.  The  latter,  it  was  held,  became  the 
proper  representative  of  the  former  in  regard  to  leases  executed 

1  Central  Railroad  &c.  v.  Georgia,  >  Antey  ]  330,  et  »eq. 

f2  U.  S.  665.  «  Central  R.  Co.  v.  Georgia,  9i  U. 

«  AnU,  f  306,  el  $eq.  S.  665. 
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by  it,  and  entitled  to  the  benefit  of  the  provisions  of  such  leases.^ 
Again,  it  is  possible,  though  not  usual,  for  one  of  the  consolidat- 
ing companies  to  be  revived  by  the  legislature  as  a  separate  cor- 
poration, —  though  this,  it  is  supposed,  should  rather  be  regarded 
as  the  creation  of  a  new  one.' 

§  807.  Farther  of  ihlA  Subject.  —  Under  the  statutes  of 
New  York,  Missouri  and  other  States,  the  manf^ers  or  direct- 
ors of  a  dissolved  corporation  have  full  power  as  trustees  to 
settle  its  affairs,  if  no  other  trustees  are  appointed  to  perform 
this  duty.  Such  a  statute  applies  to  the  case  of  the  dissolution 
of  one  corporation,  by  its  being  absorbed  into  another,  in  which 
case  the  directors  of  the  dissolved  corporation  have  power  to 
execute  a  written  assignment  of  a  patent  to  the  new  corporation, 
which  assignment  will  pass  the  legal  title  .^  It  has  been  reasoned 
that,  while  the  consolidation  and  merger  of  one  corporation 
in  another,  whereby  it  may,  in  respect  of  future  transac- 
tions, lose  its  separate  identity  and  corporate  existence,  will 
not  operate  to  relieve  it  or  its  corporators  from  responsi- 
bility to  those  to  whom  it  may  be  indebted,  —  yet  it  may,  by  the 
act  of  consolidation,  become  so  situated  as  to  be  estopped  from 
claiming  that  it  remains  undissolved,  against  one  who  seeks  to 
enforce  rights  which  accrue  to  him  by  reason  of  its  dissolution,  — 
as,  for  instance,  against  one  who  has  conveyed  land  to  it,  and 
who  claims  that,  by  reason  of  the  fact  of  its  dissolution  and  of 
fraudulent  representations  by  which  the  conveyance  was  procured, 
the  land  has  reverted  to  him,  instead  of  passing  to  the  new  cor- 
poration.^ 

§  898*  New  Company  Estopped  from  Denying  its  Corporate 
Name  and  Character.  —  Where  an  action  is  brought  against  the 
new  company  upon  an  obligation  of  the  old,  and  the  act  or  acts 
of  consolidation,  by  which  it  has  become  the  successor  of  the  old 
in  respect  of  the  obligation,  are  pleaded,  and  the  new  company 
pleads  the  ^enera^  issue ^  it  is  estopped  to  deny  the  name  in  which 

^  New  York  &c.  B.  Co.  v.  Saratoga         >  Bdlson  Blecfcrlc  Light  Co.  o.  New 

Ac.  B.  Co.,  89  Barb.  (N.  Y.)  289.  Hayen  Electric  Co.,  85  Fed.  Bep.  288. 

^  See  New  Jersey  Zinc  Co.  v.  Bos-  *  Carey  «.  Clnclanati  Ac.  B.  Co.,  6 

ton  Franklinite  Co.,  15  N.  J.  £q.  418.  la.  857,  867. 
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it  is  sued  and  also  to  deny  that  the  old  company  executing  the 
obligation  by  the  name  then  used,  has,  by  force  of  the  consolida- 
tion, assumed  the  name  by  which  the  new  company  is  sued :  ^  a 
decision  which  seems  to  mean  that,  in  such  a  case,  the  non-liabil- 
ity of  the  defendant  must  be  specially  pleaded  and  proved.  The 
same  principle  has  been  declared  with  reference  to  a  case  where  an 
action  was  depending  against  one  of  the  old  companies  at  the  time  of 
the  consolidation,  and  the  consolidated  company  appeared  by  its 
counsel  and  defended.  By  so  appearing,  it  admitted  its  corpo- 
rate existence,  its  successorship  to  the  precedent  corporation,  and 
its  liability  in  case  the  precedent  corporation  should  be  adjudged 
liable.' 

§  399.  Illegal  BUstence  of  Old  Companies  Continued  in  the 
Hew  Company.  —  The  Supreme  Court  of  Indiana  has  been 
troabled  with  the  question  of  the  effect  of  two  railroad  companies 
consolidating,  upon  the  rights  of  action  for  damages  against  one 
of  the  previous  companies,  — in  the  particular  case,  for  killing 
an  animal  upon  its  railway  track  where  it  was  not  fenced.  It 
was  contended  that  the  company  created  by  the  consolidation 
was  not  liable  for  damages  done  by  one  of  the  precedent  com- 
panies; but  the  court  overruled  this  contention  in  the  following 
language:  ^*  By  the  consolidation,  both  of  the  old  companies 
ceased  to  exist  separately,  and  all  their  effects  and  franchises 
were  vested  in  the  new  company.  The  two  corporations  became 
merged  in  one.  We  cannot  imagine  how  the  Indianapolis  and 
Cincinnati  Sailroad  Company  [the  company  by  which  the  alleged 
damage  was  done]  could  afterwards  be  sued.  Upon  whom  would 
process  be  served?  It  ceased  to  have  any  officers  or  agents.  It 
ceased  to  be  a  separate  legal  entity.  Instead  of  two,  there  was 
DOW  but  one  corporation,  made  up  of  the  mingled  elements  of  the 
two  pre-existing  companies,  so  combined  and  merged  that  neither 
coold  be  identified  and  brought  into  court.  But  what  of  the 
rights  of  creditors  and  persons  upon  whom  torts  have  been  com- 
mitted by  the  vanished  corporations?  A  dead  man  may  have  an 
administrator  to  represent  his  estate  and  answer  to  suits,  but  a 

^  Coiumbiis  Ac.  B.  Co.  v.  SUdmore,         >  Klnion  v.  Kandaa  City  &c.  B.  Co., 
^  m  666.  S9  Mo.  App.  S82. 
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corporation  lawfully  disappearing  thus,  has  no  estate  to  be  ad- 
ministered. Its  assets  lawfully  vested  in  the  new  consolidated 
corporation.  Must  lawful  claims  be  lost  then?  That  result  can- 
not follow.  The  legislature  has  chosen  to  make  no  provision 
upon  the  subject ;  and  the  industry  of  counsel ,  as  well  as  our  own 
examination  of  the  books,  has  failed  to  discover  any  direct 
authority  upon  the  question  before  us.  The  analogies  of  the  law, 
too,  afford  little  aid  in  its  solution.  We  regret  to  be  compelled 
to  decide  it  without  a  more  thorough  argument.  Giving  it,  how- 
ever,  the  best  consideration  of  which  we  are  capable  under  the 
circumstances,  we  have  reached  the  conclusion  that,  for  the  pur- 
poses of  answering  for  the  liabilities  of  the  constituent  corpora- 
tions, the  consolidated  company  should  be  deemed  to  be  merely 
the  same  as  each  of  its  constitiients,  their  existence  continued  in 
it,  under  the  new  form  and  name,  their  liabilities  still  existing  as 
before,  and  capable  of  enforcement  against  the  new  company  the 
same  as  if  no  change  had  occurred  in  its  organization  or  name. 
This  doctrine  seems  to  spring  from  the  necessities  of  justice,  and, 
so  far  as  we  are  able  to  foresee,  cannot  result  in  wrong  or  em- 
barrassment." * 

§  400.  Effect  of  a  Consolidation  npon  Pendingr   Saits.  — 

The  consolidation  does  not  destroy  either  of  the  precedent  cor- 
porations, in  such  a  sense  as  works  an  abatement  of  actions 
pending  against  them  and  requires  the  plaintiffs  in  such  actions 
to  begin  anew  against  the  consolidated  company.  On  the  con- 
trary, the  effect  of  the  consolidation  is  rather  to  blend  the  two 
companies  together  and  to  continue  the  existence  of  each  in  the 
united  corporation.  It  may  be  compared  to  the  mingling  of 
two  streams.  Ordinarily,  therefore,  it  is  not  such  a  dissolution 
of  either  of  the  precedent  corporations  as  will  abate  an  action 
commenced  by  or  against  it  before  the  consolidation  was  effected.^ 


>  Indianapolis  ftc.  R.  Co.  o.  Jones, 
29  Ind.  465,  opinion  by  Frazer,  J. 

*  Baltimore  ftc.  B.  Ck>.  o.  Musselman, 
2  Grant  Gas.  (Pa.)}  348;  Hanna  v.  Cin- 
cinnati &c.  B.  Co.,  20  Ind.  80;  Swart- 
wout «.  Michigan  Air  Line  B.  Co.,  24 
Mich.  889,  894.  It  has  been  said  that 
if  the  mie  were  different  the  question 
could  not  be  raised  by  a  motion  u 
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arrest  of  judgment;  and  that,  if  the 
original  corporation  were  to  prose- 
cute an  appeal  to  the  Supreme  Court 
and  give  an  appeal  bond  in  its  own 
name,  it  would  thereby  be  estopped  to 
deny  its  corporate  existence.  East 
Tennessee  &c.  B.  Co.  v.  Evans,  6 
Heisk.  (Tenn.)  607. 
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It  has  been  reasoned  that,  as  to  pending  suits,  the  original  corpo- 
ration continues  to  exist  for  the  purpose  of  judgment —  that  as  to 
them  it  has  not  lost  its  individuality  or  identity.     Campbell,  J., 
said:  **  No  act  of  a  defendant  can  defeat  the  right  of  the  plaint- 
iff.   At  common  law  a  feme  sole  defendant   marrying   after 
suit  brought,  though  she  lost  her  identity,  changed  her  name 
and  merged  her  separate  existence  in  that  of  her  husband,  did 
not  necessitate  the  taking  of  any  notice  by  the  plaintiff  of   her 
change.     He  is  entitled  to  judgment  against  her  by  her  former 
Dame.    After  judgment,  scire  facias  is  proper  to   charge  the 
hosband.^     So  in  the  case  at  bar." '    Conversely,  a  suit  by  one 
of  the  consolidated  companies,  pending* at  the  time  of  the  consoli- 
dation,—  for  example,  a  suit  against  one  of  its  shareholders  for 
an  assessment,  —  does  not  abate  by  the  consolidation,  but  the 
original  company  retains,  it  has  been  held,  the  right  to  enforce 
the  collection  of  the  subscription.^    At  most,  as  the  cause  of 
action  in  such  a  case  does  not  die,  but  passes  to  the  new  com- 
pany, if  this  can  be  regarded  a  valid  objection  in  any  form,  it 
shoold  be  pleaded  in  abatement^  by  a  plea  puis  darrein  corUinr 
uanoe.    If  so  pleaded,  the  suit  can  proceed  in  the  name  of  the 
new  company,  upon  the  proper  suggestion  being  made.^ 

§  401.  View  that  Action  Abates  as  to  Old  Company. — In 

Kansas  the  exceptional  view  is  taken  that,  where  a  railroad  company  is 
consolidated  with  other  railroad  companies  under  a  new  name,  it  ceases 
to  exist  as  a  corporation,  and  an  action  brought  by  or  against  such 
ndkoad  company  before  its  consolidation,  cannot  afterward  be  proses 
cated  by  or  against  it  or  in  its  original  name.^ 

§  402.  View  that  New  Process  is  Necessary.  —  The  Supreme 
Court  of  Georgia  has  held  that  it  is  error  to  permit  the  plaintiff,  in  a 
Bnit  pending  against  one  of  the  precedent  companies  at  the  time  of  the 
oonsolidation,  to  take  judgment  against  the  consolidated  company  in  its 
new  name,  without  taking  proper  steps  to  bring  the  new  company,  as 
such,  before  the  court,  —  which  would  require  a  new  notice  and  proof 

^  Citing  BooseTelt  v.  Dale,  2  Cow.  ^  Hanna  v.  Cincinnati  &c.  R.  Co.,. 

(N.  T.)  681.  20  Ind.  80. 

'  Shackleford  v.  Mississippi  &c.  R.  *  Swartwont  v.  Michigan  Air  Line 

Co.,  52  Hiss.  159y  160,  opinion  by  Canap-     R.  Co.,  24  Mich.  8S9,  404. 
^1  J.  '  Kansas  &c.  R.  Co.  v.  Smith,  40 

Kan.  192;  «.  e.  19  Pac.  Rep.  636. 
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of  the  fact  of  consolidation  and  successorafaip.^    It  is  believed  that  this 
view  is  unsound,  and  tliat  the  true  view  is  that  the  consolidated  com- 
pany is  not  a  new  company  in  the  sense  which  requires  new  process. 
But  it  must  remain  that  there  is  a  burden  upon  the  plaintiff  of  alleging 
and  proving  the  fact  of  the  successorship,  unless  it  has  been  produced  in 
such  a  manner  as  has  wrought  no  change  in  the  corporate  name,  in  which 
case  the  rule  would  apply  that  identity  of  name  presumes  identity  of  per^ 
son.     But  if  the  consolidated  company  has  taken  a  different  name  from 
the  company  whose  contract,  act,  or  neglect  is  the  foundation  of  the  suit, 
it  should  seem  that  the  plaintif!  must  regulai*ly  allege  a  state  of  facts 
which  shows  the  consolidation  and  successorship  in  liability,  and  must  also 
prove  the  same,  unless  it  is  admitted,  as  it  may  be  a  general  appearance 
by  the  new  company.      This  must  be  so  regarded,  when  it  is  considered 
that  the  consolidation  of  two  private  corporations  is  a  fact  which  takes 
place  in  pais,  which  depends  upon  the  concurrence  of  two  things :  1.  The 
passage  of  an  act  by  the  legislature,  or  the  existence  of  a  general  stat- 
ute authorizing  the  consolidation.     2.  An  agreement  or  arrangement  of 
consolidation,  followed  by  the  steps  prescribed  by  the  statute  to  bring 
about  the  amalgamation  of  the  two  companies.     As  the  existence  of  the 
statute  does  not  prove  the  fact  of  the  consolidation,  it  is  plain  that  the 
courts  cannot  take  jtuiicial  notice  of  it,^  and  that  the  plaintiff  must 
therefore  ordinarily  allege  and  prove  it.     Another  view  of  this  subject 
is  that  the  effect  of  the  consolidation  is  to  dissolve  the  old  company,  so 
that  actions  thereafter  cannot  be  brought  against  it,  but  can  only  be 
brought  and  prosecuted  against  the  new  company.     When,  therefore, 
an  action  was  brought  against  the  old  company,  and,  by  an  amendment 
the  fact  of  consolidation  was  set  up  and  judgment  prayed  against  the 
new  company,  and  this  company  filed  a  general  demurrer,  it  was  held 
error  to  sustain  it ;  since,  by  reason  of  the  consolidation^  the  action 
could  only  be  prosecuted  against  the  new  company.^ 

§  403.  View  that  New  Process  not  Necessary :  Effect  of 
Appearance  and  Oral  Evidence  of  Consolidation. —  Where  an 
action  had  been  commenced  against  one  of  the  old  companies,  and  the 
only  evidence  of  the  con3olidation  was  the  oral  admission  of  the  attor- 
ney of  the  consolidated  company,  who  appeared  in  the  action,  and  who, 
in  the  same  breath,  delivered  the  evidence  and  then  objected  to  it ;  and 
it  appeared  that,  in   another  record  between  the  same  parties  in  the 

1  Selma  &c.  R.  Co.  v.  Harbin,  40  '  Indianola  B.  Co.  v.  Fiyer,  66  Tex. 

Oa  706.  60». 

'  Southgate  «.  Atlantic  &c.  R.  Co.^ 
61  Mo.  90. 
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ttme  eonrt,  he  had  delivered  the  eyidence  without  objection,  and  the 

evidence  stated  that  he  was  ^^  informed  unofficially  "  that  a  consolida- 

tion  had  taken  place  at  a  given  date, —  the  court  refused  to  reverse  the 

judgment  on  the  assignment  of  error  that  the  fact  of  consolidation  was 

not  sufficiently  proved.^    The  court  said:  ^^  An  examination  of  the  de- 

cisioDS  will,  we  think,  show  that,  in  a  juridical  sense,  and  so  far  as 

regards  any  right  of  action  that  existed  against  either  of  the  oorpora- 

tioDfl  prior  to  their  being  so  united,  the  effect  of  a  consolidation  is  not 

more  than  a  change  of  name.     We  do  not  understand  that  an  action 

eommenced  against  one  of  the  previous  corporations,  abates  by  the  con- 

scrfidation,  though  the  effect  may  be  to  dissolve  the  old  corporations  as 

sach.    On  the  other  hand,  we  understand  that,  upon  proof  of  the  fact 

of  consolidation  being  made,  the  action  may  be  revived  against  the  new 

corporation,  by  an  amendment^  as  was  done  in  this  case.     We  know  of 

no  Bound  reason  why  the  new  corporation  should  be  regarded  as  a  dif- 

lerent  person  in  a  juridical  sense,  so  as  to  require  it  to  be  brought  into 

court  by  a  fresh  eervice  of  process.     So  to  hold  would  be  equivalent  to 

regarding  it  as  a  distinct  person  for  all  purposes  from  either  of  the  cor- 

poratioDS  by  the  amalgamation  of  which  it  was  created.     The  new 

corporation,  for  instance,  succeeds  to  the  proprietary  rights  of  the  old 

corporation,  without  any  new  conveyances.^    We  apprehend  that,  for 

juridical  purposes,  in  the  case  of  such  a  consolidation,  the  new  com* 

pany  may  be  regarded  as  identical  with  either  of  the  old  companies, 

though  under  a  different  name ;  and  that,  where  an  action  is  commenced 

against  one  of  the  old  companies,  the  most  that  is  required  for  the  pur- 

poees  of  practical  justice,  in  order  to  continue  it  against  the  new  com- 

piny,  is  to  prove  the  fact  of  consolidation  and  amend  the  petition  by 

sabstitnting  the  new  company  as  defendant,  as  was  done  in  this  case. 

Hie  new  company  is  the  old  company;  it  is  each  of  the  old  companies. 

It  )B  simply  the  onward  flow  of  a  stream  which  is  formed  by  the  uniting 

of  two  precedent  streams."  ^    In  the  other  case  between  the  same 

parties,  above  alluded  to,  oral  testimony,  of  the  character  above  stated, 

of  the  fact  of  the  consolidation,  was  given  without  objection ;  and  it 

was  held  that  this  was  tantamount  to  an  admission  of  the  fact  by  the 

defendant.    It  was  also  held  that  no  error  was  committed  in  permitting 

the  plaintiff  to  take  judgment  against  the  consolidated  company  without 

a  new  citation,  although  the  action  had  been  commenced  against  one  of 

1  Kbion  17.  Kansas  City  &c.  B.  Co.,  Scotland  County  v.  Thomas,  94  U.  6, 
S9Mo.  App.  674.  682;   State  v,  Greene  County,  54  Mo. 

540. 

*  Citing  to  this  point,  Thompson  '  Einion  v.  St.  Louis  &c.  R.  Co., 
V.  Abbott,  61  Mo.    176;  Llghtner  v.      89  Mo.  App.  674 


Boston  Ac  B.  Co.,  1  Low.  (U.  S.)  888 ; 
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the  old  companies.     The  court,  speaking  through  Biggs,  J.,  said :    ^^  By 
the  contract  of  consolidation  all  property  belonging  to  the  old  com- 
panies, including  their  corporate  privileges  and  franchises,  is  trans- 
ferred to  the  consolidated  company,  and  there  is  nothing  left  to  sustain 
the  corporate  life  of  the  original  corporations.     It  seems  to  us  that  the 
old  companies,  by  their  voluntary  act,  completely  merged  their  separate 
existence,  and,  strictly  speaking,  a  new  legal  entity  was  thereby  formed. 
The  exact  legal  status  of  the  consolidated  company  is  somewhat  anoma- 
lous and  hard  to  define.     Literally  speaking,  it  is  a  new  corporation, 
but  substantially,  it  is  but  the  continuation  of  the  old  companies  under 
a  new  name.^    It  is  not  formed  like  other  corporations.     The  reincor- 
poration, if  we  may  use  the  term,  is  made  complete  by  the  mere  act  of 
the  original  companies.     The  consent  of   the  State  is  not  necessary, 
and  the  acts  of  the  original  companies  leading  up  to  the  consolidation 
need  not  be  ratified  or  approved  by  any  officer  of  the  State ;  and  it  is 
only  made  the  duty  of  the  Secretary  of  State  to  file  and  record  in  his 
office  the  contract  of  consolidation.     Technically  speaking,  however, 
and  for  general  purposes,  it  may  be  conceded  that  the  consolidated 
company  is  a  new  corporation ;  but,  touching  the  business  of  the  old 
companies  and  the  rights  of  their  respective  creditors,  we  think  the 
consolidated  company  ought  to  be  regarded  as  the  continuation  of  the 
old  companies  under  a  new  name,  and  to  that  extent  it  ought  not  to  be 
regarded  as  a  new  corporation.     Mr.  Morawetz,  in  his  treatise  on  the 
law  of  corporations,  in  discussing  this  question,  said :  *'  In  considering 
the  rights  of  creditors  of  original  companies,  the  consolidated  company 
may  be  regarded  as  a  continuation  of  each  of  these  respective  com- 
panies, with  a  change  of  its  name  and  constitution  and  of  the  amount 
of  its  capital  stock.'  ^    Under  this  view  it  was  not  necessary  to  bring 
defendant  into  court  by  a  new  summons,  and  the  simple  and  direct  act 
of  substitution  adopted  by  the  court  was  right.     If  John  Smith  is  sued, 
and,  during  the  pendency  of  the  suit,  he  has  his  name  changed  to  John 
Jones,  a  claim  that  he,  as  John  Jones,  must  be  brought  into  court  by 
additional  summons,  would  be  somewhat  novel.     Practically,  that  is 
this  case.     We  think,  however,  that  the  amended  complaint  ought  to 
have  set  forth  the  fact  of  consolidation,  etc. ,  but  we  cannot  see  that 
this  omission  did  any  particular  harm."  ^ 

§  404.  Substitution  after  Referee's  Report  and  before 
Judgment.  —  There  may  be  sound  reasons,  however,  why  the  consoli- 
dated company  should  not  be  substituted  in  the  place  of  the  new  com- 

^  Citing  Evans  v.  Exchange  Bank,  ^  Kinlon  v.  Kansas  City  &c.  R.  Co., 

79  Mo.  182.  89  Mo.  App.  882,  885. 

>  Citing  2  Mor.  Priv.  Corp.,  {  966. 

282 


BEMEDI£8  AND  PROCEDURE.       [1  Thomp.  Corp.   §  404. 

pany,  after  the  action  has  been  prosecuted  against  the  new  company  to 
a  decision;  because  there  may  be,  in  particular  cases,  particular  grounds 
for  the  conclusion  that  the  properties  of  the  new  company  should  not, 
in  the  aggregate,  be  subjected  to  the  restraints  which  might,  by  an  in- 
junction or  otherwise,  be  imposed  upon  the  pro|>erties  of  the  old.  This 
is  illustrated  by  a  case  in  New  York,  where  the  holder  of  certain  pre- 
ferred stock  of  one  of  the  old  companies,  prosecuted  a  suit  in  equity 
against  it,  to  a  final  decision  by  a  referee,  whose  report  recommended  a 
judgment  that  the  defendant  company,  its  officei-s,  agents,  etc.,  and 
\hsa  successors,  be  restraine(\  from  la3dng  out,  expending,  disposing 
of,  or  in  any  manner  charging  the  property  and  assets  of  the  company, 
or  its  rights  and  franchises,  until  the  payment  of  the  amount  found  to 
be  due  should  be  made.  After  the  coming  in  of  this  report  the  con- 
solidated company  was,  on  motion  of  the  plaintif!,  substituted  in  the 
place  of  the  original  company,  and  this  order  of  substitution  was  ap- 
pealed from.*  It  was  held  that  it  was  erroneous.  The  reasoning  of  the 
court,  in  &  per  curiam  opinion,  was  that,  as  far  as  the  creditors  of  orie 
of  the  original  companies  were  concerned,  the  consolidated  company 
was  the  successor  of  the  old  company ;  but  that,  in  respect  of  the  pro- 
perties of  the  other  companies,  it  was  a  new  and  independent  company, 
in  such  a  sense  that  the  creditors  of  one  of  the  old  companies  had  no 
claim  against  it  upon  their  original  contracts,  but  only  by  vu'tue  of  its 
assumption  of  the  obligations  of  the  old  company.  The  court  also  rea- 
soned that  the  officers  of  the  new  company,  so  far  as  the  trust  devolved 
upon  them  of  managing  the  property  acquired  from  the  old  company, 
occupy,  in  relation  to  its  creditors,  the  position  of  successors  to  the 
officers  of  the  old  company,  and  are  bound  by  all  proceedings 
had  against  them ;  but  that,  as  to  the  propeHies  formerly  of  the  other 
companies,  they  are  successors  to  the  officers  of  those  companies, 
against  whom  such  creditors  have  no  right  of  action  upon  their 
original  contracts.  The  court  concluded  with  this  observation:  '^  It 
may  be  that  the  obligations  which  the  consolidated  company  has  as- 
sumed render  it  just  that  such  a  judgment  [as  the  referee  had  recom- 
mended] should  ultimately  be  rendered  against  it.  But,  however 
clearly  it  may  appear  that  the  plaintiff  and  those  in  whose  behalf  the 
action  purports  to  be  brought,  are  entitled  to  such  a  remedy,  it  can 
legally  be  obtained  only  in  an  action  against  the  parties  affected, 
founded  upon  their  assumption  of  the  liabilities  of  others,  and  not  by 
the  summary  process  of  a  motion  to  insert  their  names  as  defendants, 
and  thus  to  apply  to  them  an  adjudication  previously  made  against  the 
original  debtors. ' '  ^    The  soundness  of  this  decision  may  well  be  doubted. 

1  Prouty  V.  Lake  Shore  &c.  R.  Co.,  50  N.  Y.  368,  868. 
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t  eeems  to  inTolve  tiie  conclusion  that  the  right  of  a  preterenoe  Bliar»> 
older  is  merely  a  right  in  th«  nature  of  lien  upon  the  particnlM*  prop- 
rly  owned  by  the  original  company,  in  which  be  was  such  a  shareholder, 
nd  that,  upon  the  oonsolidation,  it  does  not  become  a  general  obliga- 
ion  of  the  new  company;  for,  if  it  does  become  such  an  obligation 
lere  is  no  sound  reason  why  it  should  have  the  opportunity  of  relitigat- 
ig  the  questioD  of  its  duty  to  discbarge  it.  The  decision  seems  to  in- 
olve  the  conceptioQ  of  a  consolidation  which  does  not  consolidata,  so 
IT  as  the  properties  are  oonoenied ;  and  of  a  anion  which  still  oontinues 
>  be  a  separation. 

§  405.  Actions  by  Creditors  of  Old  Company  spalnst  Kew 
tempany.  —  Where  the  statute  of  consolidation  saves  the  rights 
f  creditors  of  the  old  corporations,  they  may  enforce  such  rights 
y  a  direct  aclion  against  the  new  corporation.'  l^ere  is  also 
luch  authority  to  the  effect  that  the  new  corporation  will  be 
iable  in  a  direct  action  by  a  creditor  of  the  old,  although  the 
tatute  of  consolidation  contains  no  express  provision  saving  the 
ights  of  creditorsof  the  old  or  giving  such  an  action,^ — a  doctrine 
pecially  appropriate  to  municipal  and  other  public  corporations.' 
t  is  immaterial  whether  this  right  of  action  is  supported  on  the 
round  that  it  is  the  case  of  a  promise  made  between  two  parties, 
Dunded  on  a  good  consideration,  for  the  benefit  of  a  Ikird  parti/, 
'hichhe  may  adopt  and  enforce,  or  whether  it  rests  on  the  ground 
liat  the  effect  of  the  consolidation  is  not  to  dissolve  the  corpora- 
ion  which  is  bis  immediate  debtor,  but  to  continue  its  existence 
1  the  consolidated  company.     Seasoning  upon  this  question,  it 

>  Western  Ac  B.  Co.  d.  Smltb,  7B  by  truplieatlon  the  obligations  of  tb« 

1.  496;  Warren  t>.  Mobile  &c.  B.  Co.,  new  corporation,  It  Is  settled  in  tbli 

)Ala.6S2;  Mt.  Pleasant  tL  Beckwith,  State  that  the  act  of  consolidation  f  n- 

}0U.  S.5U;  Pullman  Car  Co.  t>.  MIe-  volres  an    implied   a»sump»lt   \>j   the 

3uri   Paclflc    R,  Co.,   II5U.   8.681;  new  companyof  all  thevaUddebMBud 

outsvllle   &c.  R.  Co.  e.  Boney,  117  liabilities  ot  the  consolidated  com- 

nd.  501;«.c.20NortbeastRep.  432;  3  panles."    Louisville    &c.    K  Co.   v. 

aw  Rep.  Ann.  iSS.    Speaking  of  this  Bone;,  117  Ind.  501,501;  citing  ladlan- 

uestlon  In  a  late  decision  In  Indiana,  apolls&c.  R.  Co.  b.  Jones,  39  Ind.  465; 

;    Is   Bald    bj   Mr.  Justice  Mitchell:  Colnmbus  &c.  R.  Co.  o. Powell,  40  Ind. 

While  it  ts  an  open  question  In  some  S7;  JeSersonvllle  Ac   B.  Co.  c.  H«t- 

irlsdlctions  whether  or  not,  In  the  drlcks,  41Ind.  4S. 
beence  of  a  statute,  the  debts  of  the  *  Thompson  «.  Abbot,  SI  Ho.  ITS. 

rlglnal  companies  follow  as  an  Incl-  ■  Ibid,  (cas^  of  school  district), 

ent  of  the  cooaoUdatlon,  and  become 
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hA8 been  said  that,  **  vrhile  the  action  might  have  been  maintained 
against''  the  old  company,  *^  by  service  of  process  on  the  presi- 
dent of*  the  new  company,  **  it  might  also  have  been  necessary 
to  bring  a  snit  against  the  defendant  to  recover  the  assets.  The 
law  abhors  circuity  of  action,  and  there  is  no  good  reason  why 
the  defendant,  who  has  to  pay,  may  not  be  directly  sued."  ^ 

§  406.  How  Fact  of  Consolidation  Averred. — An  aver- 
ment in  a  complaint  that  certain  railroad  companies,  authorized 
hj  law  to  consolidate,  did  consolidate  and  become  one  corpora^ 
tioD  under  a  certain  name,  has  been  held  a  sufficient  averment  of 
the  consolidation,  without  setting  forth  in  detail  the  steps  taken 
by  the  different  companies  to  effect  the  consolidation.  The 
contrary  course  would  make  the  pleading  very  prolix,  and 
woald  impose  a  great  burden  on  the  pleader,  who  is  presumed 
Dot  to  have  access  to  the  corporate  records  showing  the  various 
steps  which  were  taken.^  Besides,  it  would  be  proving  facts 
which  it  is  not  even  necessary  to  prove.^  But  where,  in  an 
action  to  foreclose  a  mortgage  alleged  to  have  been  given  by  the 
defendants  to  a  certain  corporation,  and  by  the  corporation  as- 
AgDed  to  the  plaintiff,  there  was  a  paragraph  in  the  answer 
admitting  that  the  mortgagee  was  a  corporation  at  the  date  of  the 
mortgage,  but  averring  that,  under  the  laws  of  Ohio  and  Indiana, 
it  had.  consolidated  with  an  Ohio  company  under  a  new  name, 
aod  the  terms  of  the  consolidation  were  not  given,  nor  the  dates, 
nor  the  provisions  of  any  statutes  of  Indiana  or  Ohio,  —  it  was 
held  that  no  facts  were  set  forth  upon  which  any  legal  question 
ooold  be  raised,  and  that  so  much  of  the  answer  was  void  for  unf 
certainty.^  Where  an  action  is  brought  against  a  consolidated 
railway  company,  to  recover  damages  for  a  tort  alleged  to  have 
been  inflicted  by  one  of  the  precedent  companies,  the  complaint 
should  aver  the  fact  of  the  tort  having  been  inflicted  by  the  pre- 
oedent  company,  and  it  should  also  aver  the  fact  of  consolida- 
tion.   But  where  the  suit  was  brought  against  the  united  com- 

^  Wanen  o.  Mobile  &c.  B.  Ck>.,  49         >  Ante^  §  806,  et  seq, 
Ala.  £88,  586;  citing  Ready  v.  Tnsca«  ^  Hubbard  v.  Chappel,  14  Ind.  601; 

looBa,  6  Ala.  827.  citing  Wright  v.  Bundy,  11  Ind.  898. 

>  Collins  9.  Chicago  &c.  B.  Co.,  14 
Wis.  492. 
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paoy  without  these  allegations  ia  the  petition,  it  was  held  not  to 
entitle  the  company  to  a  reversal  of  a  judgment  agwnst  it ;  for 
the  variance  could  have  been  cured  by  an  amendment  on  the 
trial,  aud  was  hence  immaterial.' 

§  407.    How    Averment     Replied    to.  —  In    quo    warranlo 

against  a  company,  which  pleads  that  it  became  a  corporation  hy 
a  contract  of  consolidatioa  under  a  statute,  a  reply  in  the  nature 
of  a  plea  of  iiu^  liel  record  has  been  held  proper ;  but  the  de- 
fendants should  have  leave  to  rejoin  that  there  is  such  a  record 
with  a  prout  patet  recordum.'  If,  in  support  of  this  rejoinder, 
the  defendant  produce  the  agreement  and  act  of  consolida- 
tion, set  forth  in  answer  to  the  oper  craved  by  the  attomejr 
general,  with  evidence  that  the  same  was  deposited  with  the 
Secretary  of  State,  on  a  date  prior  to  the  commencement  of  the 
action,  judgment  will  be  given  for  the  defendants.* 

§  408.  Proof  of  the  Consolidation.  —  Where  the  question  of 
the  fact  of  the  consolidation  is  put  in  issue,  it  will  ordinarily  be 
proved  by  the  same  evidence  which  may  be  invoked  to  prove  the 
existence  of  any  corporation,  —  by  proof  of  its  charter,  or  cer- 
tificate, or  articles  of  incorporation,  and  of  user  thereunder.* 
As  already  seen,  where  a  corporation  is  created  under  a  general 
law,  the  fact  of  the  executing  and  filing  in  the  proper  office  of 
an  instrument  of  incorporation  is  prima  fade  evidence  of  the  ex- 
istence of  the  corporation.^  So,  in  an  action  against  a  corpora- 
tion which  has  been  created  by  the  consolidation  of  other  cor- 
porations, upon  an  application  of  one  of  the  original  companies, 
the  ordinary  evidence  of  the  consolidation  will  be  copies  of  the 
articles  of  consolidation  on  file  in  the  office  of  the  Secretary  of 
State,  duly  certified  by  that  officer  and  authenticated  by  hia 
seal  of  office,  in  compliance  with  statutes  which  no  doubt  exist 
in  all  of  the  States,  making  certified  copies  of  such  public  acta 
original  evidence;*  and  also   in  compliance   with    the  terms  of 

'  Indianapolis  tc.  R.  Co.  v.  Jones,  •  Ante,  {  220;  po»t,Cb.  181,  Art.  UX, 

29  Ind.  466.  *  Ante,  %  S30. 

I  Com.  tr.  AUaotlc  Ac.  B.   Co.,  68  ■  Columbns  &c.  R.  Co.  o.  Sbldmon, 

Pa.  St.  9, 19.  69  lU.  Ce6. 

'  Com.  V.  AtlanUc  &c.  R.  Co.,    53 
Pa.  St.  9,  19. 
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statutes  of  consolidation,  examples  of  which  have  been  given, ^ 
making  copies  of  the  instrument  of  consolidation  certified  by 
the  Secretary  of  State,  evidence  of  the  fact  in  all  courts. 

$  400.  Slf  ect  of  Dissolving  Consolidation  upon  Judgments 
against  Consolidated  Company.  —  A  case  in  Indiana  presents  the 
canons  question,  what  will  be  the  effect  of  a  judicial  decision  declaring 
an  attempted  consolidation  void  and  severing  the  two  companies,  upon 
judgments  recovered  against  them  by  their  consolidated  name  and  in 
their  united  character ;  and  it  is  held  that,  as  the  plaintiff  in  such  an 
action  is  not  a  party  to  the  action  dissolving  the  consohdation,  it  has  no 
effect  upon  his  rights,  but  that,  after  the  severance,  his  judgment  stands 
Bubetantially  as  a  judgment  against  both  companies,  and  that  he  may 
kaye  an  execution  against  either.^ 

S  410.  Binding  Effect  of  Admission  of  One  of  the  Precedent 
Corporations*  —  It  has  been  held  that  an  admission  made  by  one  of  the 
precedent  corporations,  in  a  judicial  proceeding  to  which  it  was  a  party, 
is  binding  upon  the  consolidated  corporation.  It  was  objected  to  evi- 
dence of  such  an  admission  that  it  was  not  made  by  the  defendants  in  the 
case  at  bar,  but  by  the  Wilmington  and  Susquehanna  Railroad  Company, 
another  corporation.  '^  It  is  true,"  said  Mr.  Justice  Curtis,  answering 
the  objection,  ^'  the  action  in  the  trial  of  which  the  admission  was  made, 
being  brought  before  the  union  of  the  corporations,  was  necessarily  in 
the  name  of  the  original  corporation ;  but  as,  by  virtue  of  the  act  of 
union,  the  Wilmington  and  Susquehanna  Company,  the  Baltimore  and 
Port  Deposit  Company,  and  the  Philadelphia,  Wilmington  and  Balti- 
more Company,  were  merged  in  and  constituted  one  body  corporate, 
onder  the  name  of  the  Philadelphia,  Wilmington  and  Baltimore  Railroad 
Company,  it  is  very  clear  that,  at  the  time  the  trial  took  place  in  Cecil 
County  Court,  all  acts  and  admissions  of  the  defendant  in  that  case, 
thongb  necessarily  in  the  name  of  the  Wilmington  and  Susquehannna 
Company,  were  done  and  made  by  the  aa/me  corporation  which  now  de« 
fends  this  action."  > 

'  AnUf  §  306,  et  aeq,  *  Philadelphia  &c.  R.  Co.  v,  Howard, 

*  Ketcham  v.  Madison  &c.  B.  Co.,     18  How.  (U.  S.)  807,  888. 
10Ind.260. 
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Article  I.     Liasilitt  ok  their  Contracts. 


*'pro- 

1.  Personal  llablUIr  of  promoters 
on  contracts  made  (or  a  pro- 
jected com  pan;. 

'.  Bat  promoters  personally  liable 
althoagh  contract  made  In 
name  of  corporation. 

I.  Bole  applies  In  all  cases  to  man- 

I.  Illnstratlons. 

\,  Theory  that  mle  not  applicable 
where  there  Is  a  corporation  de 

.  English  view  that  promoters  not 

necessBiily  liable  as  partners. 
I.  This  view  further  explained  and 

Illustrated. 
I.  Character  In  which  liable  a  qaes- 

tlon  of  tact. 
.  Liable  when  signing  as  "  agent." 
'.  niastratlon  of  the  English  mle. 
I.  Promoters  not,  as  snch,  conblb- 

ntories. 


Section 

437.  Funber  of  the  English  rale. 

438.  The  English  doctrine  summed  up 

by  Sir  Nathaniel  Llndle;. 

429.  No  action  at  law  by  one  pro- 
moter against  the  others. 

iSO.  Unless  anderezcepttonaldrcaiQ' 
stances. 

4S1.  Liability  of  commlttee.man  sab- 
eeqnently  joining. 

182.  Members  of  provisional  com- 
mittee not  liable  for  contracts 
of  managing  committee. 

4S3.  Judgment  and  satisfaction 
against  one  may  be  ple«dod  in 
abatement  by  another. 

iSt.  Evidence  to  chains  committee- 

4Sfi.  Illustrations. 

436.  Evidence  to  charge  the  associ- 
ates In  an  abortive    corpora- 

487.  Liability  of  associates  for  ex- 
penses of  agents  appointed  to 
procure  charter. 


§  41S.  Meaning  of   the   Term    "Promoter."  —  The  word 

3romoter  "  is  used  in  Eaglaod  to  designate  peraooa  who  exert 
imselves  in  the  formation  of  a  company.  "  It  is  not  a  word 
art ;  it  must  be  understood  by  lawyers  as  it  would  by  lay- 
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men."  ^  Hie  moaning  of  the  word  has  oome  in  England  to  be  so 
oooimonly  onderstood  that  it  was  held,  in  one  celebrated  case,  that 
a  judge  in  charging  a  jury,  was  not  bound  to  define  it  to  them.^ 
At  the  same  time,  it  was  said  that  the  word  has  no  very  definite 
meaning,  but  inyolves  the  idea  of  exertion  for  the  purpose  of 
floating  a  company,  and  also  the  idea  of  some  duty  towards  the 
oompany  imposed  by,  or  arising  out  of,  the  position  which  the 
so-called  promoter  assumes  towards  it.^  But,  to  bring  a  per- 
son within  the  meaning  of  the  term,  it  is  not  sufficient  to  show 
that,  at  the  time  when  the  property  was  purchased,  it  was  con- 
templated that  a  company  should  be  formed  for  the  purpose  of 
acqairing  it> 

§  416.  Personal  lilability  of  Promoters  on  Contracts  Made 
for  a  Projected  Company.  —  In  a  future  chapter  we  shall  have 
ot^casiou  to  examine  the  rule  that  where  a  contract  is  signed  by  a 
person  profes:sing  to  act  as  the  agent  of  another,  but  who  has  no 
principal  in  existence  at  the  time,  so  that  the  contract  will  be 
wholly  inoperative  unless  binding  upon  the  person  who  thus 
sigoed  it,  he  will  be  personally  liable  upon  it.'^  The  rule  is 
the  same  whether  the  courts  proceed  upon  the  idea  of  a  breach 
of  waiTunty  of  agency,  or  upon  the  idea  that,  in  construing  such 
an  instrument,  such  meaning  ought  to  be  given  to  its  terms  as 
will  save  it  from  becoming  wholly  nugatory  and  inoperative  —  a 
thing  which  the  parties  could  not  be  supposed  to  have  intended. 
This  principle  applies  with  peculiar  force  to  contracts  made  by 
the  promoters  of  a  company  which  they  intended  to  organize, 
hot  which  was  not  yet  in  existence  at  the  time  of  the  making  of 
the  contract.  Of  course,  if  the  contract  specifies  that  the  obligee 
will  not  look  to  the  promoters  for  payment  or  indemnity,  but 
will  take  his  chances  of  their  succeeding  in  organizing  the  pro- 
posed company,  and  of  the  company  ratifying  the  contract  thus 

'  Bramwell,    J.,    in   Twycross  v.  '  Emma  Silver  Mining  Go.  v.  Lewis, 

Grant,  2  C.  P.   Div.  503.    The  learned  4  C.  P.  Div.  896. 
jastice  also  held  that  the  word  Is  not  ^  Ibid. 

limited  to  persons  acting  before  the  ^  Ladywell  Mining  Co.  v,  Brookes^ 

company  is  formed,  bnt  might  apply  85  Ch.  Div.  400;  s.  c.  17  Am.    &  £ng. 

to  those  actively  concerned  in  placing  Corp.  Cas.  22,  30. 
its  shares.    Ibid.  '  Po9t,  {  2969,  et  seq. 
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made  by  them  for  it,  then  there  is  no  room  for  controversy.' 
It  must  be  confessed  that  eren  the  English  authorities  on  these 
questions  are  in  confusion ;  but  it  is  thought  to  be  ii  sound  coarse, 
in  most  of  these  cases,  to  put  the  question  to  the  jury  whether 
,  the  plaintiff  meaut  to  contract  on  the  footing  of  the  personal 
lability  of  the  defendant,  either  alone  or  as  a  member  of  the 
acting  committee,  or  on  the  credit  of  the  funds.*  Obviously,  the 
question  will  be  one  of  fact  for  the  jury,  except  where  it  inyolves 
the  construction  of  a  written  contract,  when  it  will  be  a  question 
of  law  for  the  court.  The  effort  of  the  courts  in  all  these  cases  will 
be  to  give  effect  to  the  inUntion  of  the  parties.  Accordingly,  if 
a  person  agrees  with  the  promoters  of  a  company  to  bear,  him- 
self, the  expense  of  promoting  it,  he  cannot  recover  such  expense 
from  the  company  when  organized,  although  the  act  oi-gaaizing 
the  company  contains  the  usual  provision  that  the  company  shall 
paythe  costs  of  the  passing  of  the  bill.  The  previous  agreement 
inures  to  the  benefit  of  the  company.*  Even  if  the  company 
should  in  fact  come  into  existence,  it  would  nut  be  liound  by 
such  a  contract,  though  it  is  supposed  a  court  of  equity  would 
not  suffer  it  to  retain  an  advao;age  thus  acquired.  "There 
must  be  two  parties  to  the  contract,  and  the  rights  and  obligations 
which  it  creates  can  nut  be  transferred  by  one  of  them  to  another 
person,  who  was  not  in  a  condition  to  be  bound  by  it  at  the  time 
it  was  made."* 

§  417.  Bnt  Promoters  Personally  Liable  althooph  Contract 
Made  In  Ifame  of  Corporatioa. —  As  already  seen,"  the  pro- 
moters are  personally  liable  on  such  contracts,  although  they 
have  assumed  to  make  thum  iu  the  name  of  the  intended  cor- 
poration as  though  it  were  actually  in  existence.     Insach  cases 

>  Sach  WAS  the  contract  In  Land-  *  SsTlii  o.  BoyUke  R.  Co.,  L.   R. 

maar.  Entnlatle,   T   Ezch.   632;  i.  c.  1  Excti.,  9;   «.   c.  1   Hurl.  &  Colt.  67; 

21  L.  J.  (Excb.)  208;  Hlgftlns  i>.  Hop-  85  L.   J.    (Exch.)   63;    11  Jur.  (n.  a.) 

kine,  8Excb.  163;   *.  e.  6  Ry,  Cas.  76;  984;   14   W.  R.   109;    18  L.  T.  (M.S.) 

18    L.    J.      (Eich.)      118.    Compare  874. 

Thomas  D.    Edwards,  3  Hees.  &  W.  *  Erie,  C.  J.,  In  Eelner  e.  Baxter, 

216.  L-B.  2C.  P.  174;    t.  c.  Thomp.   Off. 

■  Hiatus  0.  Hopkins,  S  Exch.  163;  Corp.,  p.  117. 
«.  c.  6  Bj.   Cas,  76;    18  L.   J.  (Exch.)  •  ^tf,  $  S18. 
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the  rale  which  estops  persons  who  contract  with  an  assumed  cor- 
poration from  subsequently  denying  its  corporate  character  does 
oot  apply  ;  but  the  obligee  is  allowed  to  go  behind  the  assumed 
corporation  and  to  hold  the  individuals  responsible,  on  the  theory 
of  a  breadi  of  warranty  of  agency ^  — that  is  to  say  for  the  rea- 
son that  they  have  held  out  to  the  obligee  a  contracting  party 
which  really  does  not  exist  and  which  is  unable  to  answer  to  him 
in  damages  for  the  non-performance    of  the   contract.^    The 
theory  is  that  those  who  assume  to  make  contracts  for  a  corpora- 
tion impliedly  warrant  its  existence  as  a  body  capable  of  contract- 
ing.'   But  the  governing  principle  seems  to   be  wider;  for  the 
theory  of  breach  of  warranty  of  agency  would  only  charge  with 
liability  those   who   made  the   contract,   or   authorized   it,  or 
assented  to  it,  or  ratified  it,  in  some  more  direct  way  than  by 
porchasing  shares  in  the  supposed  company ;  and  in  nearly  all 
the  decisions  first  cited  the  defendants  were  charged  because 
they  were  members j  and  not  merely  because  they  vf^vQ  promoters^ 
of  inchoate  or  abortive  corporations.     A  better  ground  is  that 
exemption  from  personal  liability  is  a  franchise  or  privilege^ 
which  the  State  confers  on  adventurers  on  their  complying  with 
certain  conditions;  so  that,  if  they  organize  themselves  into  an 
association  and  elect  a  board  of  officers  to  manage  its  affairs, 
and  authorize  them  to  make  contracts  for  the  common  body,  be- 
fore they  have  complied  with  those  conditions,  they  stand  like 
the  members   of    any  other    merely   voluntary  association  in 
respect  of  personal  liability.     While  a  discussion  of  the  personal 
liability  of  stockholders ^  as  such,  is  reserved  for  a  future  portion 
of  this  work,  it  may  be  observed  here,  that  the  shareholders  of 
an  abortive  or  inchoate  corporation  cannot  be  charged  with  per- 
sonal liability  for  its  obligations,  in  any  case,  or  on  any  theory, 
nnlesa  the  nature  and  purposes  of  the  association  are  such  that 
thev  would  be  liable  as  partners  if  there  were  no  pretense  of 

^  Johnson  o.  Corser,  84  Minn.  355;  v,  Werts,  4  Serg.    &  R.    (Fa.)    856; 

«c  26  N.  W.    Rep.    799;    Field    v.  Eaton  v.   Walker,  76  Mich.  679;  «.  c. 

Cooks,  16  La.    Ann.  158;    Abbott   v.  43  N.  W.  Rep.  638 ;  Hurt  w.  Salisbury, 

Oniaha  Smelting    Co.,    4    Neb.  416;  65  Mo.  310;  HIU  v.  Beach,  12  N.  J. 

Kaiser  t.  Lawrence    Say.    Bank,    66  Eq.  31. 

Iowa,  104;  Gamett  v.  Richardson,  35  >  Hurt    v.    Salisbury,    tupra^    and 

Arlu  144;  Bigelow  v.  Gregory,  73  111.  other  cases. 
197;  Pettis  V.  Atkins,  60  lU.  454;  Hess 
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their  being  incorporated.  Thus,  where  the  purposes  of  the 
HssociatioD  are  not  for  pecuoiary  gain  and  profit,  but  merely  to 
secure  the  completion  of  a  public  work,  e.g.,  the  extension  and 
grading  of  a  public  street,  the  associates,  in  case  it  does  not  be- 
come incorporated,  are  not,  ipso/acto,  liable  as  partners, —  that 
is  to  say,  there  is  no  authority,  implied  from  their  relations,  in 
one  of  the  associates  to  bind  the  others  by  contracts  incurring 
liabilities.  In  such  a  case,  whether  the  associates  will  be  bound 
will  be  a  question  of  fact  for  a  jury,  or,  in  a  suit  in  equity,  for 
the  chancellor,  depending  upon  the  circumstances  of  the  case.' 

§  418.  Bnle Applies  In  all  Cases  to ManaKers. —  Some  courts 
have  exhibited  a  reluctance  to  apply  this  principle  so  as  to  charge 
the  maoceot  9iockfK>ldfT8  aa  partiiers,  where  the  managing  officers 
have  entered  upon  the  business  of  the  corporation  in  violation  of 
positive  law,  or  without  complying  with  some  condition  prec- 
edent enjoined  by  taw;  but  no  such  reluctance  has  been  felt  as 
to  the  managers.  "  Where  the  entire  business,  carried  on  by 
persons  in  the  name  of  a  corporation,  is  such  as  the  corporation 
is  prohibited  by  law  from  doing,  they  cannot  interpose  the  cor- 
porate privileges  between  them  and  the  liabilities  which  the  law 
imposes  upon  individuals  in  the  transaction  of  similar  business 
without  the  use  of  the  corporate  name."'  In  sach  a  case  tbe 
managers  may  be  held  liable,  on  a  theory  which  may  not  reach  or 
affect  the  stockholders.  Thnt  theory  is  the  ircacA  of  warranty 
of  agency.  By  professing  to  act  for  a  corporation  which  does 
not  exist,  they  put  themselves  in  the  position  of  a  person  who 
professes  to  act  as  the  agent  of  another  person  who  is  really 
non-existent.  Under  a  well  settled  rule,  they  are  therefore  per- 
sonally bound  to  make  good  any  undertaking  which  they  assume 
in  that  character.^  If  they  have  been  guilty  of  fraud  in  assuming 
1  o  act  for  a  non-existent  corporation,  they  may  become  personally 
liable  on  another  principle,  which  is  that  they  who  occasion  in- 
jury to  others  by  the  fraudulent  use  of  corporate  powers,  are 
personally  liable  in  damages  therefor.* 

>  Johnson  D.  Corser,  34  Minn.  856.  618;  Fay  v.  Noble,    7  Cash.  (Hus.; 

«  M«dHI  V.  CoUlor,  16  Ohio  St.  699,  188. 

ItlS.  *  Medlll  t>.  Collier,  16  Ohio  St.  699, 

*  Hedlllv.  Collier,  16  Ohio  St.  53:,  G13;  Bartbolomew  v.  BenUey,  IGOblo- 
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f  41B.  niiutrationB. — ^The  signers  of  the  following  promissory  note 
were  held  Hable  on  this  principle  :— 

$1,000.  Salisbust,  Mo.,  Feb.  22,  1869. 

^*  Twelve  months  after  date,  for  value  received,  the  undersigned,  as 
directors  of  the  North  Missouri  Central  District  Stock,  Agricultural  and 
Mechanical  Association,  promise  to  pay  Peyton  T.  Hurt,  or  order,  the 
sum  of  one  thousand  dollars,  negotiable  and  payable  without  defalcation 
or  diaooont,  and  with  interest  from  date  at  ten  per  cent,  per  annum. 

"Lucius  Salisbubt, 
"M.  M.  HuBT, 
*'EliWatland, 
"M.  B.  Williams, 
**  J.  A.  Johnston, 

"  Directors^ 
<*  James  W.  Lewis, 

"  as  Directors.'* 

The  note  was  thus  signed  and  executed  before  the  articles  of  associ- 
ation were  filed  with  the  Secretary  of  State,  and  consequently  before  the 
corporation  had  acquired  a  legal  existence,  and  on  this  ground  they 
were  personally  charged.^  -  -  -  -  A  banking  corporation  com- 
menced business  before  complying  with  a  statute,  which  prohibited  such 
corporations  from  commencing  business  before  depositing  certain  securi- 
tkB  with  the  Auditor  of  the  State.  While  so  doing  business,  they  re- 
oraved  a  deposit  from  the  plaintif!,  and  afterwards  made  an  assignment 
by  reason  oi  insolvency.  It  was  held  that  the  plaintif!  could  maintain 
m  action  against  the  managers  to  recover  his  deposit,  and  that  they 
woold  not  be  heard  to  set  up  the  defense  that  he  might  have  an  action 
against  the  corporation,  in  which  the  corporation  would  be  estopped  from 
pleading  its  want  of  compliance  with  the  statute.^  ....  It  has  been 
held,  in  an  action  on  an  account  brought  against  certain  individuals, 
charging  them  as  partners,  in  a  partnership  called  the  Register  Smelting 
and  Refining  Company,  in  which  they  answered  denying  the  partnership, 
but  alleging  that  the  company  was  a  corporation, —  that  the  burden  of 
proving  the  incorporation  rested  upon  the  defendants,  failing  td  estab- 
lish which,  the  defendants  could  not  avoid  personal  liability.^  The  ques- 
tion at  issue  was  said  to  be,  not  so  much  whether  the  defendants  held 

W\  Bartholomew  v,  Bentley,  1  Ohio  ^  Hurt  v.  Salisbury,  65  Mo.  310. 

St.37;  Vose  v.  Grant,  15  Mass.  505,  '  Medillv.  Collier,  16  Ohio  St.  599. 

519;  Trowbridge  v.  Scadder,  11  Cosh.  *  Abbott  v.   Omaha   Smelting  &c. 

(ttlfass.)  83.  Co.,  4  Neb.  416. 
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themselves  out  as  partners,  but  whether  they  were  in  fact  members  of 
the  company  which  assumed  to  act  as  a  corporation.^ 

§  420.  Theory  that  Rule  not  Applicable  where  there  is  a 
Corporation  de  Facto.  —  As  akeady  stated,'  if  the  corporation 
never  comes  into  existence,  at  least  In  such  a  sense  as  to  be  regarded  in 
law  as  a  de  facto  corporation,  the  promoters  will  be  personally  liable  for 
any  contracts  which  they  have  assumed  to  make  in  its  behalf ;  and  in 
applying  this  principle  it  has  been  held  that  the  managing  agents  of  a 
pretended  corporation  are  so  liable,  where  the  circumstances  are  such 
that  the  corporation  could  not  have  existed  at  all,  as  where  they  are  as- 
sociated together  under  a  void  law.^  On  the  other  hand,  the  implication 
is  that,  where  there  is  a  corporation  de  facto  — in  other  words,  where 
the  circumstances  are  such  that  a  corporation  might  exist  ^  —  and  where 
the  party  seeking  to  charge  the  members  individually  has  dealt  with 
them  as  a  corporation,  he  is  estopped  from  setting  up  the  fact  that  they 
are  not  a  corporation  de  jure,  in  order  to  charge  them  personally 
instead  of  charging  that  he  agreed  to  trust,  namely,  their  common 
fund.* 


!  . 


'r/ii,v;-i 


§  421.  English  View  that  Promoters  not  Necessarily  liiable 
as  Partners.  —  The  present  doctrine  of  the  courts  of  England  is 
that  persons  who  serve  on  provisional  committees,  appointed 
at  public  meetings  or  otherwise,  for  the  purpose  of  getting  up  a 
company,  are  not  ipso  facto  pailners,  so  that  one  will  be  liable 
upon  contracts  made  by  the  others,  although  special  facts  may 
exist  which  will  make  them  liable  as  such.*    The  reason  of  the 


1  Ibid. 

s  Ante,  §  417. 

s  Eaton  v.  Walker,  76  Mich.  579; 
«.  e.  48  N.  W.  Rep.  638. 

*  Post,  §  606. 

*  Post,  §§  505,  2992. 

*  Re:[nell  v.  Lewis,  15  Mees.  &  W. 
517;  s.  c,  Thomp.  Off.  Corp.,  p.  121; 
Bailey  v,  Macaulaj,  13  Q.  B.  814;  t.  e. 
Thomp.  Off.  Corp.,  p.  136;  Forrester 
V.  Bell,  10  Ir.  Law  Rep.  555;  Land- 
man V,  Entwistle,  7  Ezch.  632;  s.  c. 
21  L.  J.  (Exch.),  208;  Higgins  v, 
Hopkins,  3  Exch.  163;  «.  c.  6  Ry.  Cas. 
76;  18  L.  J.  (Exch.)  113;  Carrick's 
Case,    1  Simons  (k.  s.),  505;  Newton 
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V.  Belcher,  12  Q.  B.  921 ;  Ex  parte 
Cottle,  2  Mac.  &  G.  185;  Robert's 
Case,  2  Mac.  &  G.  192  (affirming  s.  e. 
8  DeG.  &  Sm.  205) ;  Wood  v.  Argyll,  6 
Man.  &G.  928;  Norris  o.  Cottle,  2  H. 
L.  Cas.  647;  Burnside  v,  Dayrell,  3 
Exch.  224;  «.  c.  6  Ry.  Cas.  67;  19  L. 
J.  (Exch.)  46  (overmling  Bamett  v. 
Lambert,  15  Mees.  &  W.  489).  See 
the  observations  of  Lord  Brougham 
in  Norris  v.  Cottle,  2  H.  L.  Cas.  665. 
The  cases  of  Holmes  v.  Higgins,  1 
Barn.  &  Cres.  74;  Lncas  o.  Beach,  1 
Man.  &  G.  417,  and  Hutton  v.  Upflll,  2 
H.  L.  Cas.  691,  are  oyerruled  on  this 
point. 
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rule  i8  said  to  be  that  a  partnership  is  not  created  by  an  agree- 
ment to  organize  a  future  partnership.' 

{  422.  ThiB  View  Farther  Explained  and  niastrated.  —  The 

mere  fact  of  a  person  agreeing  to  become  a  member  of  the  pro- 
visional committee  of  an  intended  corporation  has  been  held,  in 
that  country,  to  amount  to  no  more  than  a  promise  that  he  will 
act  with  other  persons,  appointed  or  to  be  appointed,  for  the 
parpose  of  carrying  the  scheme  into  effect.  Therefore,  in  an 
action  against  a  provisional  committee-man  for  goods  supplied  on 
the  order  of  the  solicitor  of  the  company,  it  was  held  that  the 
lav  would  not  imply,  from  the  mere  fact  of  his  agreeing  to  be  a 
member  of  the  committee,  an  authority  from  him  to  the  other 
members  of  it  to  make  contracts  by  himself  or  by  the  solicitor^ 
nor  an  authority  to  the  solicitor  to  make  them  on  behalf  of  the 
committee,  such  as  would  make  each  committee-man  liable  as  a 
partner.'  If  the  party  not  only  consents  to  be  a  provisional 
committee-man,  but  authorizes  his  name  to  be  inserted  and  pub- 
lished in  a  prospectus,  which  merely  states  the  names  of  the 
members  of  the  provisional  committee,  and  nothing  more,  that 
fact  does  not  alter  the  liability.  If  it  states  the  names  of  an 
acting  or  managing  committee  also,  it  is  a  question  for  a  jury 
whether  it  means  that  the  latter  are  to  take  upon  themselves  the 
whole  management  of  the  concern,  or  that  the  former  have  con- 
stitated  the  latter  their  agents  to  manage  it  on  their  behalf,  —  in 
which  case  the  former  would  be  liable  for  the  contracts  of  the 
latter.  Or,  if  the  solicitor's  name  were  mentioned  in  it,  the 
question  for  the  jury  would  be  whether  it  meant  that  he  was  to 
be  employed  by  those  of  the  committee  who  acted,  or  that  he 
was  already  appointed  by  all  whose  names  were  mentioned,  as 
their  solicitor,  to  do  all  solicitor's  work  on  their  behalf ;  and 
further,  what  was  the  business  then  usually  transacted  by  solici- 


^  Forrester  v.  Bell,  10  Ir.  Law  Rep. 
556;  1  Lindl.  Part.  Ist.  ed.  81.  See  to 
the  general  question,  Fox  v,  Clifton,  6 
Bing.  776;  s.  c.  9  Bing.  115,  and  Bourne 
V.  Freeth,  9  Bam.  &  Cres.  682;  Fay 
9.  Noble,  TCnsh.  Mass.  188.  It  Is  upon 
this  ground  that  an  allottee  of  shares 
in  an  aborthre  company  Is  not  a  con- 


tributory. There  never  was  a  contract 
of  partnership  oa  his  part,  but  only 
an  agreement  to  become  a  partner  in 
case  the  company  should  be  formed 
under  an  act  of  Parliament.  Button 
V,  Thompson,  8  H.  L.  Cas.  161. 

«  Reynell  v,  Lewis,  16  Mees.  &  W. 
617;  «.  c.  Thomp.  Off.  Corp.  121. 
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tors  in  each  undertakings,  on  behalf  of  the  company;  and  the 
same  as  to  the  secretary.'  Where  there  ia  also  evidence  that 
the  defendant  haa  acted  with  relation  to  the  proposed  scheme,  it 
ia  a  question  for  the  jury  whether,  by  his  consent  and  acts,  he 
haa  authorized  the  solicitor,  or  secretary,  or  any  member  of  the 
committee,  to  pledge  his  credit  for  the  necessary  and  ordinary- 
expenses  to  be  incurred  in  forming  such  u  company;  and  if  so, 
whether  the  work  was  done  and  the  credit  given  on  the  faith  of 
his  being  liable.  Such  an  intended  association  does  not  consti- 
tute a  partnership,  inasmuch  as  it  constitutes  no  agreement  to 
share  any  profit  or  loss.* 

§  423.  Cbaracter  In  which  Ijiable  a  Qnestlon  of  Pact.  — 

The  English  doctrine,  then,  ia  thtit  the  character  in  which  a  mem- 
ber of  a  provisional  committee  of  a  projected  corporation  is  liable, 
upon  contracts  for  work  and  labor,  etc.,  is  a  question  of  fact  for 
a  jury."  Thus,  in  an  action  against  a  member  of  the  committee 
of  a  projected  railway  company  for  work  and  labor  done,  goods 
supplied  and  money  paid,  the  jury  are  to  consider  whether  the 
defendant,  by  taking  upon  him  the  character  of  a  committee-man 
and  afterwards  acting  in  the  affaiis  of  the  company,  has  author- 
ized the  company's  solicitor  or  secretary,  or  any  member  of 
the  committee,  to  hold  him  out  to  the  world  as  personally  re- 
sponsible for  the  reasonable  and  necessary  expenses  incurred  in 
forming;  such  a  company  on  its  behalf ;  and  then,  whether  the 
credit  was  given  on  the  faith  of  his  being  so  personally  responsi- 
ble.* Such  a  committee-man,  by  merely  allowing  his  name  to  ap- 
pear in  that  character,  in  the  ordinary  form  of  prospectus  issued 
by  English  railway  companies,  incurs  no  liability  to  a  tradesman 
who  supplies  goods  to  the  company  ;  but  the  consent  of  a  person 
to  his  name  so  appearing  might  be  s  fact  of  importance  on  a 
question  of  such  liability,  aa  showing  that  he  took  an  interest  in 
the  proposed  concern:  whether  merely  as  a  patron  and  well- 
fvisher,  or  aa  co-operating  in  the  measures  preparatory  to  its 
formation.     It  became,  therefore,  material  to  know  what  the 

■  HAA.  BaUey  v.  Hacaalsy,  IS  Ad.  4  B).  (k. 

■  Ib<A.  60  SIS;  >.  c  Thomp.  Oft.  Corp.  136. 

*  Bejmell  v.  Lewis,  IS  Mms.  &  W.  *  Ballej  v.  Uscanla.?,  13  Ad.  4  Bl. 

117;    ».    c.    Tbomp.   Ofl.  Corp.  121;      (m.s.)  Sl5;  «.e. Thomp.  OS.  Corp.  136. 
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committee-man  was  doing  when  he  joined  it,  and  whether  he  knew 
what  it  was  doing,  and  concurred  therein.     If  advertisiDg,  print- 
ing and  stationery  were  necessary  to  the  working  of  the  com- 
mittee, and  no  fund  had  been  raised  to  pay  for  such  necessaries, 
the  tradesman  might  justly  suppose  that  all  who  acted  on  the 
committee  had  authorized  him  to   supply  them  on  their  credit, 
although  the  individual  committee-man  had  not  specifically  given 
sach  authority,  and  although  the  tradesman  might  know  nothing 
more  of  the  committee-men  than  that  they  were  probably  men  of 
character  and  substance.     The  absence  of  the  committee-man's 
irdention  to  pledge  his  credit  was  deemed  immaterial,  if  he  had 
given  the  authority  beforehand.^    If,  however,  the  tradesman 
looked  solely  to  the   deposits  on  shares  as  the  fund  from  which 
payment  was  to  be  made  to  him,  he  had  no  cause  of  action  against 
the  committee-man.^    As  the  liability  of  the  committee-man  arose, 
not  from  his  filling  that  character,  but  from  his  authorizing  the 
orders  for  the  goods  or  services,  his  admission  of  general  liability 
might  be  evidence  of  his  having  authorized  such  orders  before 
his  name  appeared  on  the  committee.^    In  such  a  case  the  jury 
were  to  consider  whether  such  an  admission  was  made  because 
ttie  actaal  liability  in  law  was  questionable,  and  for  the  purpose 
of  preventing  litigation,  or  whether  the  admission  was  referable 
to  his  conscientious  conviction  that  his  acts  had  made  him  per- 
sonally liable.     In  the  latter  case,  they  might  infer  his  general 
liability.* 

§  424.  liiable  when  Signing  as  <<  Agent.''  —  But  even  under 
the  English  rule,  where  a  contract  is  signed  by  one  who  professes 
to  be  signing  •*  as  agent,"  but  who  has  no  principal  existing  at  the 
time,  and  the  contract  would  be  wholly  inoperative  unless  bind- 
ing upon  the  person  who  signed  it,  he  is  personally  liable  on  it ; 
and  a  stranger  cannot,  by  a  subsequent  ratification,  relieve  him 
from  the  liability.* 

§  425.  Illustrations  of  the  English  Bole.  —  In  an  EngUsh  case, 
<>oe  J.,  acting  as  solicitor  and  secretary  of  a  projected  railway  com- 

•  Kelner  v.  Baxter,  L.  R.  2  C.  P. 
174;  s,  e.  Thomp.  Off.  Corp.  106; 
paatf  Ch.  108. 
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7,  by  the  anUiority  of  the  promoters,  and  by  means  of  a  check 
ed  by  two  of  them,  obtained  from  the  plaintiff  an  advance  of  C500, 
)e  applied  in  payment  of  the  parliamentary  fees  which  would  be 
lasary  to  get  an  act  passed  authoriziug  the  proposed  railway.  This 
ince  was  obtiuned  upon  an  express  agreement  that  it  was  to  be  re- 

"  out  of  the  calls  on  shares."  An  act  authorizing  the  constroctioD 
le  railway  was  passed,  the  promoters  being  aamed  therein  as  first  di- 
jrs.  At  a  meeting  subsequently  held  the  directors  passed  a  resolu- 
that  the  acts  of  J.  should  be  adopted  and  confirmed.  No  shares  were 
ted  or  calls  made,  and  the  undertakiDg  was  not  proceeded  with, 
as  held,  on  the  grounds  just  set  forth,  that  the  advance  was  made 
1  the  responsibility  of  the  persons  who  signed  the  check,  and  that 
aubsequent  adoption  of  their  acts  by  the  directors  did  Dot  alter 
'  position.'  -  -  -  -  In  a  still  earlier  case,  the  secretary  of  a 
I  committee  of  a  projected  railway  brought  an  action  for  his  salary 
ost  a  member  of  the  committee  who  became  such  after  the  secretary 
appointed.  Alderson,  B.,  told  the  jury,  in  summing  up,  that  the 
ibers  of  the  committee  were  the  persons  to  whom  the  pIuntiQ  was 
led  to  look  tor  the  payment  of  his  salary,  in  the  absence  of  an 
ement  that  he  was  to  look  anywhere  else,  —  as,  for  instance,  to 
eys  which  might  be  paid  in  as  deposits  or  installments  on  shares  ; 

it  appearing  that  the  defendant  was  not  a  member  of  the  com- 
ie  at  the  time  the  pliuutiff  was  first  engaged  as  secretary,  but  be- 
;  so  while  the  plaintifl  continued  secretary,  it  was  held  a  question 
he  jury  whether  the  defendant  did  not  continue  to  employ  the 
itiff  upon  the  same  terms  as  those  upon  which  he  was  first  engaged.' 

420.  Promoters   not,    as  Such*  Oontrlbatorles. — In    the 

ling  up  of  an  EDglish  Joint  stock  company,  in  which  all  the 
ibera  ai-e  liable  as  partners,  all  the  members  of  the  firm  or 
pany  are  liable  to  be  placed  on  what  is  termed  the  list  of 
ributories,  that  is,  they  are  liable  to  contribute  to  raise  a 

1  for  the  payment  of  ita  debta.'    The  rule  that  promoters  or 

>cott  v.  Lord  Ebury,  L.  B.  2  C.  ■  In  the  wlndlag  np  act,  1848,  nn- 

I.  der  which  the  decisions  here  quoted 

Cerridgev.  He8ae,9Car.  &F.  200.  arose,  it  Is  eipreseed  that  the  wurd 

:  U  the  eerrices  rendered  to  the  "  cootrtbatoty  "  shall  Include  "  erer; 

ilttee  bf  an  engineer,  in  making  member  of  the  compan;,  and  also  ev- 

tlmate  of  the  expense  of  the  ea-  ery  other  person  liable  to  contribute 

ise,  are  of  no  value,  or  only  of  to  the  payment  of  any  of  the  debts, 

il  value.    Monejpeany  t>.  Hart-  liabilities  or  losses  thereof." 

2  Car.  ft  P.  878;  «.  e.  1  Car.  &  P. 
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provisional    committee-mea  are   not  partners,   necessarily  ex- 
cludes them  from  the  list  of  contributories,  unless  they  have 
agreed  to  be  personally  liable  for  the  expenses  of  the  concern. 
Where  one  has  joined  a  provisional  committee  of  a  projected 
company,  with  the  express  stipulation  that  he  shall  not  be  liable 
for  such  expenses,  it  is  obvious  that  he  will  not,  on  winding  up 
the  concern,  be  a  contributory ;  they  must  make  up  the  purse 
to  pay  the  debts  who  agree  to  be  liable  for  them,  not  he.^    If 
ODe  member  of  such  a  committee,  in  furtherance  of  the  common 
object,  incurs  liabilities,  he  must  pay  those  liabilities  himself, 
and  he  will  not  be  entitled  to  contribution  from  the  others.     In 
the  absence  of  special  circumstances,'  such  a  committee-man 
would  not  be  liable  at  law  for  such  expenses,  not  directly  author- 
ized by  himself  or  his  agent;  and  when  called  upon  in  a  court  of 
equity  to  contribute  for  the  indemnity  of  a  co-committee-man  he 
is  held  exempt  from  liability  on  the  same  ground.     In  this  re- 
spect equity  follows  the  law."    The  parallel  between  the  rule  of 
equity  and  that  of  law  extends  further.     It  has  already  been 
shown  *  that  the  question  whether  one  provisional  committee-man 
or  promoter  is  liable  upon  contracts  made  by  his  co-committee- 
men  or  promoters,  is  one  of  fact,  not  of  law.     The  same  rule  is 
applied  in  equity.     In  the  opinion  of  the  judges  to  the  lords  in 
the  leading  case  of  Bright  v.  Hutton,^Mr.  Baron  Parke  said: 
"  All  the  questions  of  contributories  resolve  themselves  into  two 
simple  questions  of  fact :  1.  (by  far  the  most  frequent  in  occur- 
rence) Did  the  alleged  contributory  make,  or  authorize  to  be 
made,  the  contract  in  respect  of  which  he  is  called  upon  to  con- 
tribute, on  his  account  jointly  with  others?   or,  2.  If  any  one  or 
more  entered  into  the  contract  in  his  own,  or  their  behalf,  did  he 


1  Roberts'  Case,  8  DeG.  &  Sm.  205 
(afflrmed,  2  Mac.  &  6.  192). 

*  See§429,po<t. 

*  Norris  V.  Cottle,  2  H.  L.  Cas.  647. 
This  case  was  argued  before  and  de- 
cided by  Lord  Brougham,  the  only  law 
told  in  town.  The  point  actually  de- 
cided was  that  one  who  had  consented 
to  liaye  his  name  inserted  in  the  list 
of  provisional  committee-men  of  a 
pioposed  railway  company  which  was 
FiOTisionaUy  registered,  and  whose 


name  was  so  inserted  and  advertised, 
but  who  did  not  expect  to  apply  for 
shares,  or  attend  any  meeting  of  the 
committee,  did  not — the  undertaking 
having  been  abandoned — become  lia- 
ble as  a  contributory  under  the  Wind- 
ing-Up  Acts  of  1848  and  1849;  but  the 
general  principles  laid  down  fully  sus- 
tain the  text. 

4  Ante,  §  416. 

M  H.  L.  Cas.  841,  869. 
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igree  to  indeiDnify  the  person  or  peraona  contracting  in  part  or 
n  all  against  the  consequences  of  that  contract?"  This  view 
vas  adopted  by  the  lords,  and  in  ao  doing  they  were  obliged  to 
trerrule  the  judgment  of  Lord  Brougham  in  Huttoo  v.  Upfill,' 
hough  they  endeavored  to  avoid  doing  so  directly. 

§  437.  FnrOier  of  tb»  BngUah  Bnle. —  There  is  still  another 
nevf  of  the  liability  of  this  class  of  promoters.  The  pro- 
'iaional  committee  of  a  projected  company  is  one  thing,  and  the 
ompany  itself,  when  formed,  is  another.  Being  a  member  of 
L  provisional  committee  of  a  company  does  not  at  all  make  a 
wrson  a  member  of  the  company.  A  man  may  actively  inter- 
!at  himself  in  building  a  railway  in  his  neighborhood,  and  yet 
ake  no  shares  in  the  company  and  not.be  liable  for  any  of  its 
lebts.  On  the  other  hand,  he  may,  by  contract,  make  himself 
iable  for  the  expenses  incurred  in  floating  the  company.  But 
heae  would  be  debts  of  the  committee,  or  of  individual  mem- 
lers  of  it,  and  not  debts  of  the  company,  unless  the  company 


1  2  H.  L.  CsS.  67<.  To  tbe  same 
Sect  Is  Carrlck's  Case,  I  SlmoD  (x. 
.)  605.  Id  his  very  able  work  on 
'artnerBhip  (4th  ed.  vol.  3,  p.  1376), 
<ir  Nathaniel  Llndley,  enumerates  tbe 
allowing  cases  as  being  overraled, 
Irectly  or  indirectly,  by  Bright  o. 
latton,  3  H.  L.  Cas.  841:  "  UpfiU'S 
lase,  2  H.  L.  Cas.  67i;  Ex  parte  Bea- 
sy,  SMac.  &  0.176.  This  case  oc- 
nrs  three  times  in  the  books.  It  was 
rst  decided  by  Vice-chancellor 
[night  Bruce  (S  DeG.  &  S.  224),  who 
eld  that  Beeley  was  not  a  contribu- 
ary.  This  decision  was  appealed 
gainst  and  reversed  b;  Lord  Cotten- 
am  (2  Mac.  ft  G.  lT6j.  But  the  ap- 
eal  was  reheard  by  Lord  Truro,  who 
fflnncd  the  deolsloD  ol  tbe  Vlce- 
Ihancellor  (3  Mac  &  Q.  2BT).  The 
ase  as  reported  In  8  DeG.  &  S.  224, 
ud  8  Mac.  ft  G.  2S7,  Is  StiU  law. 
Iright's  Case,  1  Sim.  (m.  s.)  602.  This 
ras  reversed  on  appeal  (3  H.  L,  Cas. 
11).  Ex  parte  Brittain,  1  Sim.  (s.  a.) 
B4,  decided  reluctantly  on  the  author- 
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Ity  of  Upfllt's  Case.  Hole's  Cu«,  8 
DeG.  &  B.  241,  decided  on  the  author- 
ity  o(  Ex  parte  Besley,  2  Mac.  ftG. 
176.  Markwell's  Case,  G  DeG.  &  8. 
63S,  decided  on  the  authority  ot  Up- 
flU's  Case,  but  after  the  decision  of 
Bright  V.  Uutton.  It  cannot,  bow- 
ever,  beconsideredlaw.  See  Ex  parte 
Capper,  1  Sim.  (u.  a.)  178,  and  Car- 
rlck's Case,  1  Sim.  (N.  B.)  605.  Bx 
parte  Morrison,  16  Jur.  34S,  and  20 
L.  J.  Ch.  296,  decided  on  the  authority 
of  UpflU'8  Case,  and  In  effect  ovemUed 
by  Sharp  &  Jenner's  Case,  1  DeO.  H. 
ft  G.  666.  Nlcholay'B  Case,  16  Jnr. 
420,  decided  on  the  authority  ot  Up- 
flll's  Case.  Ex  parte  Sicbell,  1  61m. 
(n.  S.)  187,  decided  reluctantly  on  the 
authority  of  UpOll's  Case.  Ei  part« 
Studley,  U  Jar.  S39.  This  case  wa« 
very  briefly  reported,  but  It  seems  in- 
consistent with  such  cases  as  Hall's 
(SDeQ.  ft  S.  214),  Stocks  (22  L.J. 
(Ch.),  2lS),  and  Carrlck's  (1  Sim.  (a. 
b.)  606." 
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had,  by  ratification  (creditors  assenting)  made  itself  liable  for 
them.  Until  the  debt  is  so  assumed  by  the  company,  with 
assent  of  the  creditor,  it  remains  the  debt  of  the  committee,  or 
of  the  members  of  the  committee  who  contracted  it,  and  not  its 
debt.  For  this  reason  provisional  committee-men  do  not,  on  the 
winding  up  of  the  company,  go  on  the  list  of  its  contributories, 
although,  they  might  well  be  contributories  on  the  winding  up  of 
the  committee.^ 

§  42S.  The  English  Doctrine  Summed  np  by  Sir  Nathaniel 
Lfaidley.  —  Sir  Nathaniel  Lindley,  whose  work  is  entitled  to  the 
fery  highest  consideration,  thus  sums  up  the  doctrine  of  the 
English  coui-ts  on  this  subject:'  "Upon  the  principles  which 
are  now  settled  to  be  applicable  to  the  case  of  an  abortive  un- 
registered company,  it  may  be  taken  :  1.  That  a  mere  subscriber 
to  or  allottee  of  scrip  in  an  abortive  company  is  not,  by  virtue 
of  his  subscription,  or  acceptance  of  scrip,  a  contributory  on  the 
winding  up  of  the  company,  whether  he  has  paid  his  deposit^  or 
not.*  2.  That  such  a  person  does  not  become  a  contributory  by 
being  one  of  the  committee  from  which  the  scheme  emanates, 
and  by  which  it  is  encouraged;  or,  in  other  words  by  being 
what  is  commonly  called  a  promoter  of  the  company.^  This 
holds,  even  although  he  may  have  subscribed  something  towards 


1  Besley's  Case,  8  DeO.  &  S.  224. 
Though  this  case  was  overraled  by  the 
Lord  GhanceUor  (2  Mac.  &  G.  176), 
nothing  was  said  impugning  In  any 
way  the  force  of  the  observations  of 
Vice  Chancellor  Knight  Bruce,  which 
we  have  in  snbstance  embodied  in  the 
text  The  reversal  was  upon  the 
Sroood  that  Besley  had  recognized  his 
liability,  and  had,  without  compulsion 
2Qd  with  his  eyes  open,  made  a  pay- 
ment towards  liquidating  the  expenses 
of  the  company.  Besides  the  case 
was  reheard  by  JLord  Truro,  who  re- 
affinned  the  judgment  of  the  Vice 
Chancellor.    2  Mac.  &  G,  287. 

*  2  Lindley  on  Partnership,  1876-7, 
4th  ed. 

'  As  in  Maadslay  and  Field's  case, 


17  Sim.  157;  Ex  parte  Beardshaw,  1 
Drew.  226.  See,  too,  £x  parte  Wal- 
stab,  20  L.  J.  (Ch.)  68,  where  the  de- 
posit had  been  paid  and  recovered 
back. 

*  As  in  Hutton  v,  Thompson,  and 
Norris  v.  Cooper,  3  H.  L.  Cks.  161 ; 
Ex  parte  Capper,  1  Sim.  (n.  s.)  178; 
Carrick's  case,  lb,  505;  Ex  parte 
Hirschel,  15  Jur.  942. 

*  Bright  r.  Hutton,  3  H.  L.  Cas.  341, 
reversing  Bright's  case,  1  Sim.  (n.  s.) 
602;  Norris  V.  Cottle,  2  H.  L.  Cas.  647, 
affirming  Ex  parte  Cottle,  2  Mac.  &.  G. 
185.  See,  too,  Maitland's  Case,  8  Oiff. 
28;  Ex  parte  Roberts,  2  Mac.  &  G.  192 
and  14  Jur.  589,  note;  Ex  parte  Clarke, 
20  L.  J.  (Ch.)  14. 
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the  ezpeneeB,  if  he  do  so  under  the  erroDeoos  auppoaition  that 
he  waa  liable  for  them,'  or  merely  for  the  sake  of  peace;'  bo, 
although  he  may  have  concurred  in  the  appointment  of  persons, 
and  bare  incurred  liability  by  so  doing,  if  all  liability  on  that 
score  is  at  an  end ; '  so,  although  be  may  have  been  party  to  the 
appointment  of  a  managing  committee,  by  which  debts  still  un- 
paid have  been  incurred ;  *  so,  although  his  name  may  have  been 
put  on  that  committee,  if  he  never  assented  to  join  it,  and  never 
acted  on  it.'  3.  That,  a  fortiori,  subscribers  to  and  promoters 
of  an  abortive  company  are  not,  as  such,  liable  to  be  made  con- 
tributories  on  its  winding  up,  if  they  never  hare,  in  fact,  entered 
into  a  binding  agreement  to  tnke  shares.  Even  before  UpfiU's 
Case  was  reversed,  this  proposition  was  well  established.*  4. 
That  if  persona  are  actively  engaged  in  forming  a  company,  if 
they  act  as  a  body,  and  as  a  body  incur  debts  for  which  they 
are  all  liable,  if  not  directly,  at  all  events  as  between  each  other, 
then  they  form  a  company  or  association  which  may  be  wound 
up,  and  on  its  winding  up  they  will  be  contributories,  whether 
they  have  actually  subscribed  for  shares  or  not.^  5.  That  per- 
sons who,  without  being  actively  engaged  in  forming  a  company, 
agree  not  only  to  take  shares  in  it,  but  also  to  share  the  expenses 
incurred  in  forming  the  company,  are,  on  its  winding  up,  liable 
to  be  made  contributories."  " 

j  420.  No  Action  at  Law  by  One  Promoter  against  the 
Others. —  It  is  familiar  law  that  one  partner  cannot  maintain  an 
action  at  law  against  one  or  more  or  all  of  his  co-partners  for 

<  Ex  p&rt«  Besley,  8  Hoc.  &  O.  287,  Compare  Bpottiswoode's  Case,  6  DeQ. 

afflrmiaK  Beslej's  Caee,  3  DeQ.  &  S.  U.  &  G.  815. 

23ii  Hall's  CMC,  8  DeQ.  &  S.  214.  •  See  Matthew's  Case,  8  DeQ.  &  S. 

>  Ei  pnrte  Stockt,  22  L.  J.  (Ch.)  SS4;  Carmichael's  Case,  17  Blm.  163; 
218;  Hall's  Case,  3  DeG.&S.  Sli;  Car-  and  Oalons's  Case,  1  Sim.  (n.  s.)  894. 
rick's  Case,  1  Sim.  (s.  a.)  506;  Ex  '  Norbory'a  Caae,  5  DeG.  4S.  428; 
parte  Roberts.  1  Drew.  204;  Tanner's  Sharp  and  Jam^'s'  Case,  1  DeQ.  M.  & 
Case,  5  DeG.  &  S.  182.  Q.  566;  Pearson's   Eiecntors'  Caae,  3 

>  Carrlck's  Case,  1  Sim.  (m.  a.)  DeQ.  M.  &  Q.  241;  Sputtlawoode  and 
605 ;  Ex  parte  Hight,  1  Drew.  486.  Amsinck's  Case,  6  DeQ.  U.  &  G.  846. 

*  Taaner's  Case,  6  DeO.  &  S.  182.         See  also  Bowen  &  Martin's  case,  22 
)  Ex  parte  Roberts,  1  Drew.  204.     L,  J.  (Ch.)  856,  and  Ex  parte  Apps, 
See,  too,  Ex  parte  Osborne,  IS  Jnr.  72.     18  L.  J.  (Ch.)  409. 

■  See  the  last  note. 
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anything  due  him  on  account  of  the  partnership  business.     The 
remedj  is  in  equity.^    It  ivas  formerly  held  in  England  that  if  a 
number  of  persons  associate  themselves  together  for  the  pur- 
pose of  promoting  a  corporation  on  the  terms  that  each  is  to 
have  an  interest  in  it^  they  become  partners  in  the  enterprise ; 
and  if  one  of  them  give  his  services  in  furtherance  of  the  com- 
mon object  and  the  others  fail  to   indemnify  him,  he  cannot 
maintain  an  action  at  law  against  one  of  them  —  for  instance, 
against  the  chairman  of  the  committee  —  for  such  indemnity. 
If,  however,  the  defendant  personally  undertook  to  pay  the 
plaintifiF,  the  result  would,  of  course,  be  different.^    Accordingly, 
where  a  solicitor  had  rendered  services  at  the  request  of  the 
committee  of  a  company  organized  for  building  a  bridge,  had 
taken  shares  in  the  company,  not  in  his  own  name,  but  in  the 
name  of  a  man  of  straw,  whom  he  had  procured  to  act  for  that 
purpose,  it  was  held  that  he  could  not  recover  at  law  in  an  action 
gainst  the  chairman  of  the  committee  for  the  value  of  his  serv- 
ices, for  the  reason  that  he  really  was  a  partner  in  the  concern.' 
But  one  who  had  entered  into  a  contract  to  perform  work  and 
furnish  materials  with  a  committee  associated  together  for  the 
purpose  of  obtaining  an  act  of  Parliament  for  making  a  turn- 
pike road,  was  not  precluded  from  maintaining  such  an  action  by 
the  fact  that,  subsequently  to  such  contract,  he  became  a  share- 
holder in  the  company;  though   it   would  prevent  him  from 
recovering  for  the  value  of  any  services  rendered  subsequently 
to  the  time  when  he  became  a  shareholder.^    So,  if  a  person 
who  is  an  inventor  of  a  scheme,  gets  gentlemen  to  act  as  a  com- 
mittee, with  the  intention  of  forming  a  joint-stock  company  to 
carry  it  into  effect,  and  he  himself  acts  as  secretary  to  the  com- 
mittee, he  cannot  maintain  an  action  against  one  of  the  com- 
mittee for  his  services  as  such  secretary,  or  for  his  trouble,  or 
for  journeys  which  he  undertakes  in  furtherance  of  the  execu- 
tion of  the  scheme,  unless  upon  express  evidence  that  the 
member  of  the  committee  whom  he  sues,  employed  him.^    The 

*  MUbum  V.  Codd,  7  Bam.  &  Ores.     8  Tyrwh.  209 ;  s.  c.  1  Cromp.  &  Mees. 
il9;  I.e.  1  Man.  &Bj.  288.  88;  Wiison  v.  Curzon,  6  Ry.  Cas.  24. 

*  Holmes  v.   Higgins,  1  Bam.  &  <  Goddard  v.  Hodges,  supra. 

^^*  74;  s.  c.    (a  better  report)  3         *  Lucas  v.  Beach,  1  Man.  &  Q.  417. 
Dow.  &  By.  196;  Qoddard  v.  Hodges,         *  Parkin  v.  Fry,  2  Car.  &  P.  811. 
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reader  must  continuatly  beur  in  mind,  in  considoring  these  earlier 
finglish  cases,  that  they  related,  not  to  full  corporations,  but  to 
Joinl-etock  companiea,  which  were  partnerahipa.  For  instance, 
the  doctrine  in  a  case  above  cited '  would  not  apply  to  an  Ameri- 
cun  corporation ;  for  each  a  corporation  is  so  far  distinct  from 
each  of  its  stockholders  that  there  is  no  obstacle,  even  in  a  court  of 
law,  to  an  action  by  the  stockholder  against  the  corporation,  to  re- 
cover money  advanced  to,  or  the  value  of  services  rendered  for  it. 
The  render  will  also  note  that  the  English  courts  subsequently 
settled  upon  the  ruletbat  persons  do  not  make  themselves  jMWners 
by  the  mere  act  of  joining  together  to  organize  a  corporation.^ 

§  430.  Unless  under  Exceptional  Glrcanistances.  —  From 
what  has  preceded,  it  is  obvious  that  special  circumstances  may 
exist  under  which  one  promoter  of  an  abortive  company  will  be 
entitled  to  maintain  an  action  against  the  others  for  oontribulion. 
Thns,  if  promotera  have,  by  special  agreements,  among  them> 
selves,  rendered  themselves  jointly  liable,  and,  in  order  to  dis- 
charge this  liability  one  of  them  has  paid  the  whole  debt,  lie  will 
be  entitled  to  contribution  from  the  others.'  Thus,  A.,B.  andC. 
hire-d  premises  of  D.,for  the  purpose  of  a  company,  of  which  A., 
B.  andC.  were  the  contract  committee-men.  The  company  hav- 
ing suffered  the  rent  to  get  in  arrear,  D.  sued  and  recovered  it  of 
A.  It  was  held  that  A.  could  maintain  separate  actions  at  law 
against  B.  and  C.  for  contribution.*  Again,  twelve  provisional 
committee-men  became  jointly  liable  for  a  debt  contracted  in  re- 
spect of  the  scheme.  One  of  them  having  paid  the  whole  debt, 
it  was  held  thut  be  was  entitled  to  maintain  actions  at  law  against 
the  others.  The  measure  of  his  recovery  against  each  ^as  ao 
aliquot  part  oE  the  sum  of  money  he  had  been  compelled  to  pay, 
in  respect  of  the  original  number  of  the  joint  undertakers,  with- 
out reference  to  the  number  of  them  liable  at  law  at  the  time  of 
payment.  Accordingly,  although  two  of  them  had  died,  he  could 
recover  agninst  each  of  tlie  survivors  but  one-twelftb,  and  not 
one-tenth,  of  the  sum  he  had  paid.^    Again,  where  a  party  had 

'  Lucas  D.  Beacb,  tupra.  *  Boulter  t>.  Feplon,  9  C.  B.  i93. 

*  Ante,  %  431.  '  Batord  v.  Hawee,  S  El.  £  Bl.  287. 

*  2  LlDCUey  OD  Partnership,  1 032,  See  to  tbe  same  effect,  Kdgerv.Eoapp, 
Ithed.  7  Jar.  583. 
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incarred  and  paid  casts^  in  bringing  actions  against  committee- 
mea  to  recover  the  amount  of  his  claim,  at  the  request  of  another 
committee-man,  it  was  held  that  he  might  recover  such  cost  from 
the  committee-man  at  whose  instance  he  sued,  under  the  common 
count  for  money  paid.^    Of  course,  a  promoter  may  make  him- 
self liable  to  another  by  express  contract;  and  such  contracts 
have  frequently  been  before  the  courts.     A  contract  for  the  pay- 
ment of  money  when  an  incorporated  company,  which  the  parties 
propose  to  form,  shall  be  organized,  requires  a  legal  incorpora^ 
tion  before  the  money  can  be  considered  due.     The  condition  is 
not  satisfied  by  any  proceedings  or  arrangements  preliminary  to 
filing  the  certificate  directed  by  the  statute ;  nor  can  the  courts 
sastun  an  action  upon  such  agreement,  commenced  before  such 
filing,  upon  the  ground  that,  in  virtue  of  any  inchoate  arrange- 
ments, the  parties  are  to  be  deemed  a  corporation  de  facto  f  as 
among  themselves.^ 

{  431.  Liiability    of    Committee-inan    Snbseqaently    Join- 

insr* — From  the  rule  that  provisional  committee-men  are  not 
liable  as  partners,  it  would  seem  to  follow,  as  a  matter  of  course, 
that  one  who  joins  such  a  committee  would  not  be  bound  by 
contracts  entered  into  by  its  members  before  his  joining,  al- 
though such  contracts  were  in  part  executed  subsequently  to  that 
time;  and  it  has  been  so  held.'  Even  an  incoming  partner 
would  not  be  so  bound,  unless  the  circumstances  were  such  as  to 
indicate  an  adoption  of  the  contract  made  by  the  prior  part- 
ners—  as  where  a  firm  of  carriers  enter  into  a  contract  for  the 
carriage  of  goods  which  is  in  part  executed  after  the  incoming 
of  another  partner.^  Accordingly,  where  it  appeared  that  the 
defendants  were  members  of  a  provisional  committee  which  had 
entered  into  a  certain  contract  with  the  plaintiff  for  the  supply 
of  certain  machinery  before  M.,  another  defendant,  had  joined 
the  committee  ;  that,  under  this  contract,  the  plaintiff  was  to  have 

^  BaUey  9  Ifacanlay,  18  Ad.  &  £1.  5  Ky.  Cas.  105;  11  Jar.  845;  16  L.  J. 

('.  s.)  815;  B.  e.  Thomp.  Off.    Ck)rp.  (Q.  B.)  ilO. 
^^-  *  Helsby  o.  Mears,  5  Bam.  &  Ores. 

*  CbUdfl  V,  Smith,  55  Barb.  (N.  Y.)  504.    Compare  Woods  v.  Russell,   6 

%^  Barn.  &  Aid.  942;    Story  on  Part.,  § 

'  Beale  v.  IConls,  10  Q.  B.  976 ;  a.  e.  152. 
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monthly  payments  on  account  of  the  work  while  in  progress, 
not  exceeding  the  price  of  the  work  done  and  materials  supplied 
for  the  time  being;  that,  after  M.  joined  the  committee,  several 
payments  were  made  on  account  of  the  work^and  several  altera- 
tions were  made  in  the  work  with  his  sanction;  and  that  he 
took  an  active  part  in  superintending  the  workand  making  exper- 
iments with  it ; —  it  was  held  that  M.  was  not  liable  to  the  plaintiff, 
either  upon  the  special  contract,  or  upon  a  common  count  for 
goods  sold  and  delivered.  If  the  property,  in  the  successive 
portions  of  the  machinery,  passed  from  time  to  time  by  the  pay- 
ments on  account  while  the  work  was  in  progress,  it  passed 
according  to  the  terms  of  the  special  contract,  to  which  M.  was 
not  a  party.* 

§  432.  Members  of  Provisional  Committee  not  Liiable  for 
dontracts  of  Managing  Committee.  —  During  the  era  of  railway 
building  in  England,  the  business  of  promoting  or  organizing 
railway  companies,  assumed  a  somewhat  definite  form.  Without 
undertaking  to  state  in  detail  the  process  whidi  was  generally 
gene  through,  it  may  be  said  that  the  first  step  was  to  raise  a 
pi'ovisional  committee.  After  the  scheme  had  somewhat  crys- 
tallized, this  provisional  committee  appointed  what  was  termed  a 
managing  committee.  This  managing  committee  necessarily  in- 
curred expenses;  and  when  the  scheme  became  abortive,  and 
there  were  no  corporate  funds  out  of  which  these  expenses  could 
be  paid,  it  became  a  question  what  person  should  pay  them.  It 
was  held  that  the  provisional  committee  was  not,  ex  vi  termini^ 
responsible  for  expenses  incurred  by  the  managing  committee.' 
The  managing  committee  were  not  the  agents  of  the  provisional 
committee,  but   of  the  future   company.'    In  actions  against  a 


1  Beale  v.  Mouls,  supra.  Compare 
Whitehead  o.  Barron,  2  Mood.  &  Rob. 
248;  Maudslay  V.  LeBlanc,  2  Car.  &  P. 
409,  n;£z  parte  Peele,  6  Ves.  602; 
Ex  parte  Jackson,  1  Ves.  Jr.  131; 
Clarke  v.  Spence,  4  Ad.  &  El.  448. 

s  WlUiams  v,  Piggott,  2  Exch.  201. 

<  Where  the  provisional  committee 
iippolnted  a  managing  committee  of 
eight  persons,  and  directed  them  to 
take  the  most  energetic  measures  for 
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carrying  on  the  scheme,  but  the  reso- 
lution did  not  authorize  any  less  num- 
ber than  the  whole  of  the  committee 
to  act,  a  provisional  committee-man 
was  not  bound  by  a  contract  made  by 
six  of  such  managing  committee,  in 
the  absence  of  proof  of  an  Intention 
on  his  part  to  be  bound  by  a  less  num- 
ber than  the  whole.  Brown  v.  An- 
drew, 18  Jur.988;  s.  c.  ISL.  J.  (Q.  B.) 
153. 
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membor  of  the  provisional  oommittee,  on  a  contract  entered  into 
by  the  managing  committee,  it  was  a  question  of  fact  for  the 
jary,  whether  the  provisional  committee,  in  appointing  the  man- 
aging committee,  gave  them  power  to  pledge  the  credit  of  the 
members  of  the  provisional  committee.^ 

f  433.  Jadsrment  and  Satisfaction  against  One  may  be 
Pleaded  in  Abatement  by  Another.  —  If  judgments  are  obtained 
in  separate  actions  against  persons  who  are  jointly  liable,  for  the 
game  sabject-matter,  a  satisfaction  of  one  judgment  is,  in  effect, 
a  satisfaction  of  both.'  If,  therefore,  separate  actions  are 
brought  against  several  committee-men  of  a  projected  corpora- 
tioQ  upon  a  demand  for  which  they  are  jointly  liable,  and, 
pending  such  actions,  one  of  them  pays  the  whole  debt  and 
the  costs  in  the  suit  against  himself,  the  others  will  be  entitled 
to  have  the  proceedings  against  them  stayed,  without  payment 
of  costs.'  **  A  plaintiff  who,  to  multiply  his  chances  of  success, 
brings  several  actions  for  a  joint  debt  against  the  co-contractors, 
has  DO  reason  to  complain,  if  his  success  in  obtaining  payment 
of  the  debt  and  costs  in  one,  deprives  him  of  the  right  to  recover 
costs  in  the  other  actions.''^  Joint  contractors  are  entitled, 
under  this  rule,  to  be  discharged  without  payments  of  costs,  even 
ftfter  verdict;  if  judgment  against  them  has  not  been  signed. 
Nor  does  it  make  any  difference  that  separate  evidence  may  be 
necessary  to  establish  the  joint  liability  of  each  of  the  committee- 
men separately  sued ;  for  it  frequently  happens,  where  actions  on 
jobt  contracts  are  brought  against  several,  that  it  is  necessary 
to  establish  the  case  against  each  by  separate  evidence.'^ 

§  484.  Evidence  to  Chargre  Committee-men.  —  In  order  to 
charge  a  member  of  such  a  committee,  it  is,  therefore,  necessary 
to  show  that  the  contract  on  which  he  is  sought  to  be  charged 
was  his  personal  contract,  entered  into  by  him  in  person  or  by 

'  WUliams  V,  Piggott,  3  Exch.  201;  *  Newton  v.  Blunt,  8  C.  B.  675. 

<*e.5^y.  Cas.  544;  12  Jar.  818;  17  L.  *  BaUey  v.  Haynes,   15  Ad.  &  EI. 

J.  (Exch.)  196.  (n.  8.)  588,   588,  per  Lord  Campbell, 

*  Turner  v.    Dayies,   note  (1),    2  C.  J. 
Wms.  Saund.    148,    148a,    6th   ed.;  *  Bailey  v.  Haynes,   15  Ad.  &  EI. 

Ba%  V.  Haynes,  15  Ad.  &  £1.  (v.  s.)  (n.  s.)  588. 
538,688. 
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Bome  one  thereto  authorized  by  him.  When  we  say  expressly 
authorized  by  him,  we  mean  that  the  term  shall  be  understood 
in  its  legal  sense,  merely  distinguishing  the  case  from  one  where 
the  law  arbitrarily  implies  the  party's  assent  to  the  contract, — 
as  that  a  husband  shall  pay  for  necessaries  purchased  by  bis  wife, 
or  a  father  for  those  puichased  by  his  minor  child.  It  is  not  to 
be  inferred  from  the  expression  used  that,  in  order  to  charge  the 
defendant,  there  must  be  evidence  of  a  contract  in  writing,  or 
even  one  made  by  express  words.  A  man  may  speak  by  his 
conduct  as  effectively  as  by  words  or  writings.  Therefore,  the 
liability  of  a  committee-man  on  a  contract  made  by  some 
other  members  of  the  committee,  may  be  proved  by  his  acts 
alone.  A  wide  field  of  inquiry  is  thus  opened  up,  as  to  what  acts 
of  such  a  oommittee-maa  will  constitute  evidential  facts  to  be 
considered  by  a  jury  on  the  question  of  his  liiibility  on  contracts 
made  by  other  members  of  his  committee,  or  by  a  sub-committee 
appointed  by  the  oommitteo  of  which  he  was  a  member;  and, 
further,  what  acts  will  be  sufficient  evidence,  as  matter  of  law,  to 
entitle  the  plaintiff  to  recover.  Upon  these  points  the  oases  of 
Beynell  v,  Lewis,'  and  Bailey  v.  Macaulay,'  are  very  instmct- 
ire.  The  fact  that  such  a  committee-man  attended  a  meeting 
at  which  a  resolution  to  incur  certain  expenses  was  passed,  will 
obviously  be  Bufficieat  to  charge  him,  unless  it  appear  that  he 
dissented  from  the  resolution.  On  the  other  hand,  where  a 
member  of  such  aoommittee  had  left  the  room,  before  the  passage 
by  such  committee  of  a  resolution  by  which  the  members  of 
the  committee  incurred  certain  liability,  it  was  held  that  he 
was  not  bound  to  contribute  towards  the  liquidation  of  such 
liability.'  A  member  of  such  a  committee,  who  takes  part  in 
its  affairs  so  as  to  make  himself  individually  linble  for  contracts 
on  a  given  day,  does  not  thereby  make  himself  liable  for 
services  rendered  after  that  time,  where  the  order  was  given 
before  it.' 

1  16  Hees.  t  W.  SIT;  «.  c  Thomp.  Cam,  8  DeO.  k  8.  2M;  *.  e.  2  Mac.  a 

Ofl.  Corp.,  p.  LSI.  G.  176,  &iid  3  Hkc.  &  O.  387. 

*  13  Ad.   &  El.    Cn.   8.)  SIS;  (.  e.  *  Nevrton  «.  Belcher,  12  Q.  B.  921 ; 
Thomp.  on.  Corp.,  p.  186.  «.  e.  6  Ry.  Cu.  88:  18  Jar.  168;  18  L. 

*  Robert's  Case,  8  DeQ.    &  S.  EOB  J.  (Q.  B.)  68. 
(ftfflrmed,  2  Mac.  &  Q.  192);  Beslej's 
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S  435.  Ulnstratioiis.  —  In  Riley  v.  Fackington,^  the  defendant  was 
associated  with  one  Whitehead  and  others  in  the  formation  of  a  public 
company.    At  a  meeting  of  the  projectors,  of  which  the  defendant  was 
chairman,  a  resolution  was  passed  that  the  prospectus  then  read  and 
marked  with  the  initials  of  the  defendant,  be  approved  and  printed  for 
private  circulation.     At  a  subsequent  meeting,  of  which  also  the  defend- 
ant was  chairman,  a  further  resolution  was  passed  '*  that  the  prospectus, 
as  altered  and  marked  with  the  chairman's  initials,  be  approved  as  the 
prospectus  of  the  company,  and  that  the  same  be  printed  for  circulation 
aod advertised,  at  the  discretion  of  Mr.  Whitehead,  as  early  as  possible." 
The  plaintiffs  were  employed  by  Whitehead  to  print  the  prospectus,  who 
ahowed  them  the  initialed  copy,  saying  that  he  was  authorized  by  the 
defendant  to  get  it  printed.     The  printed  prospectus  was  delivered  at  the 
office  of  the  company,  and  was  adopted  and  circulated  by  the  defendant. 
There  was  an  arrangement,  not  communicated  to  the  plaintiffs,  between 
the  defendant  and  Whitehead,  that  all  the  expenses  of  forming  the  com- 
pany, down  to  the  allotment  of  shares,  were  to  be  born  by  Whitehead. 
These  facts  were  held  to  be  some  evidence  from  which  a  jury  might  infer 
that  Whitehead  was  authorized  to  pledge  the  defendant's  credit  for  the 
priDtuig.    -    -    -    -    In  a  case  decided  before  the  law  had  become  set- 
tled ia  Beynell  v.  Lewis,^  it  appeared  that  a  preliminary  association  was 
formed  for  the  purpose  of  establishing  a  joint-stock  company,  of  which 
A.  was  named  president,  and  B.  vice-president.     They  both  signed  an 
agreement  to  subscribe  for  a  certain  number  of  shares,  and  to  pay  a  de- 
ixttit  of  £5  per  share  when  shares  to  the  amount  of  £50,000  should  have 
been  subscribed  for ;  and  they  attended  two  meetings  of  the  association. 
The  company  was  never  in  fact  formed.     At  the  request  of  the  secretary 
of  liie  proposed  company,  C.  did  certain  work  for  it.     In  an  action  by  C. 
against  A.  and  B.,  it  was  held  that  the  jury  were  properly  told  to  con- 
sider (1),  whether  there  had  been  a  direct  contract  by  A.  and  B.  with 
C. ;  (2),  whether  A.  and  B.  were  members  of  a  partnership ;  (  3  ) ,  whether 
they  had  held  themselves  out  as  such  to  C*    .    -    -    -    Where  it  was 
proved  that  A.  had  contributed  to  the  funds  of  a  building  society,  had 
been  present  at  a  meeting  of  the  society,  and  a  party  to  a  resolution  that 
certain  houses  should  be  built,  it  was  held  that  this  made  him  liable  to  an 
action  for  work  done  in  building  these  houses,  without  proof  that  he  had 
any  actual   interest   in   them  or    in  the  soil  on  which    they  were 
boili^    ....    On  the  other  hand,  it  has  been  ruled  that  a  member 

^  L.  R.  2  o.  P.  686.  *  Wood  o.  Dake  of  Argyll,  6  Man. 

*  16  Mees.  &  W.  217;  a.  e.  Thomp.     &  O.  92S. 
Ofl.  Corp.  lai.  *  Bralthwaite  o.  Skofield,  9  Bam. 

&  Ores.  401 . 
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of  a  voluntary  association  formed  for  building  a  mee ting-house,  who  is 
appointed  one  of  tlie  building  committee,  and  acta  as  such  in  makin|r 
contracts  and  procuring  materials  for  building,  is  not  individually  liable 
to  pay  for  services  for  whicti  he  thus  contracts  with  one  who  knows  his 
agency,  and  who  knows  that  t^e  contract  is  for  the  benelit  of  the  asso- 
ciation, and  that  it  is  entered  into  by  the  defendant  merely  as  such 
agent.'     -     -     -    -     A  company  was  projected  to  work  a  patent  for  the 
filtration  and  supply  of  water.     Whilst  the  bill  for  the  formation  of  the 
company  was  before  the  House  of  Commons,  the  engineer,  upon  the  sug- 
gestion of  counsel,  employed  a  builder  to  erect  a  cistern  for  testing  the 
process  of  filtration,  for  which  the  patent  had  been  granted.     The  de- 
fendant was  one  of  the  provisional  committee,  and  the  cistern  was,  with 
his  consent,  erected  on  land  in  his  occupation.     This  was  held  no  evi- 
dence to  warrant  the  jury  in  finding  that  the  order  for  the  work  was  given 
by  the   defendant's  authority,  or  that  the  work  was  done  upon  his 
credit.*     The  fact  that  a  provisional  committee-man  has  admitted  his 
[lability  to  pay  tor  certain  services  rendered  for  the  company  is  not  con- 
clusive of  hia  liability,  especially  where  it  appears  that  unfounded  opin- 
ions were  at  the  time  prevailing  respecting  the  liability  of  provisional 
committee-men.'    On  like  grounds,  a  person  who  bad  attended  a  meeting 
Df  the  provisional  committee,  of  a  provisionally  registered  railway  com- 
pany, but  took  no  part  in  its  proceedings,  and  expressly  desired  that  his 
name  might  not  be  inserted  in  the  books  of  the  company,  was  not  a  con- 
tributory, although  he  had  paid  a  sum  of  money  under  protest,  upon  as- 
Bertiuning  thathis  name  would  be  given  to  the  creditors  of  the  company.' 
But  where  one  who  had  acted  as  a  member  of  a  provisional  committee, 
iiad,  in  ignorance  of  the  fact  that  his  apphcation  to  have  his  name  with- 
irawn  from  the  committee  had  been  acceded  to,  made  a  paymeitt  towards 
iqnidating  the  debts  of  thecompany,  tliia  was  held  such  a  recognition  of 
lis  liability  as  would  warrant  his  name  being  put  on  the  list  of  contribu- 
X)rie8.*    -    -    -    -    In  a  joint  action  by  engineers  for  work  done  by  tbem 
!or  a  railway  company,  of  which  the  defendant  was  a  provisional  com- 
nittee-man,  in  order  to  prove  the  joint  employment  of  the  plaintiffs  by 
he  defendant,  the  plaintiff  put  in  evidence  all  the  resolutions  of  the 
irovisional  committee  at  meetings  at  which  the  defendant  was  present 
ind  in  which  he  took  part.    The  defense  was  that  the  pluntiffs,  or  one 

■  Abbott  o.  Cobb,  IT  Vt.  692;po*(,  *  Hall's  Case,  3  De  G.  £  Sm.  2U. 

16167.  »  Besley's  Case,  8  Mac.  &   G.  287 

'  Patrick  o.  Bejmolds,  I  C.  B.  (».  (reversing  a.  c.  3  Mac.  &  G.  176;  and 

I.)  727.  affirming  ■.  c  S  De  G.  1  Sm.  221). 

*  Newton  e.  Belcher,  12  Q.  B.  921;  Compare  Hole's  Case,  8  DeG.  &  Sm- 

I.  e.  6  R;.  Cas.  38;  18  Jnr.  2S8;  18  L.  241. 
r.  (Q.  B.)  68. 
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of  them,  was  to  hold  the  defendant  harmless,  and  that  he  was  to  be  free 
from  an  personal  liability.     In  order  to  establish  this  defense,  the  de- 
fendant offered  in  evidence  a  resolution  to  the  effect  that  the  engineers 
were  to  be  employed,  that  they  were  to  give  the  usual  bond  of  in- 
demnity to  the  members  of  the  provisional  committee,  and  that  such 
bond  should  be  immediately  ready  for  execution  so  as  to  free  them  from 
all  responsibility.     Neither  the  plaintiffs  nor  the  defendant  were  present 
St  the  meeting  at  which  this  resolution  was  passed,  and  the  plaintiffs 
had  no  notice  of  it.     It  was  held  that  it  was  properly  admitted  in  evi- 
dence against  the  plaintiff's  objection ;  since  it  would  not  appear  until 
the  conclusion  of  the  case,  whether  the  case  was  rested  upon  the  actual 
iQthority  given  by  the  defendant  to  the  other  members  of  the  pro\nsional 
committee,  or  to  persons  acting  by  their  authority,  or  whether  the  de- 
fendant himself  had  personally  employed  the  plaintiffs.     That  being  so, 
the  defendant  had  a  perfect  right  to  show  that,  by  the  terms  under  which 
he  and  the  other  members  of  the  provisional  committee  had  entered  into 
the  undertaking,  they  were  not  to  incur  any  personal  responsibility,  and 
that  such  a  member  was  not  to  have  the  power  of  binding  the  rest.^ 

§  436.  Evidence  to  Charge  the  Associates  in  an  Abortive 
Corporation. —  Where  the  evidence  was  that  all  the  members  of 
an  association  which  failed  to  become  incorporated,  authorized 
the  prosecution  of  the  contemplated  work,  and  knew  that  it  was 
actually  being  carried  forward  under  the  direction  of  the 
appointed  agents  of  the  association ;  that  the  executive  com- 
mittee was  authorized  by  the  association  to  prosecute  the  work 
as  its  agent,  and  for  that  purpose  to  employ  laborers ;  that  the 
contract  which  was  the  subject  of  the  action  was  made  by  two 
members  of  the  committee,  professedly  in  behalf  of  the  asso- 
ciation; and  that  the  whole  committee,  having  knowledge  of 
that  fact,  ratified  the  agreement,  by  making  payment  from  time 
to  time  in  accordance  with  it, —  it  was  held  that  there  was  evi- 
dence to  charge  them  all.' 

I  437.  Liiability  of  Associates  for  Expenses  of  Agents  Ap- 
pointed to  Procure  Charter.  —  Where  certain  persons  associated 
for  the  purpose  of  instituting  a  bank,  and  at  a  meeting  held  by  them,  at 
which  all  were  not  present,  appointed  an  agent  to  attend  the  legislature 
for  the  purpose  of  procuring  a  charter,  and  the  agent  attended  accord- 
ingly and  failed  to  obtain  the  charter,  it  was  held  that  all  the  associates 

^  Bennle  «.  Clarke,  6  Sxch.  399.  *  Johnson  v.  Corser,  84  Minn.  356.. 
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were  jointly  liable  to  the  agent  for  hia  services.  "  If  any  of  them  were 
not  present,  they  tacitly  t^eed  to  be  bound  by  the  acts  and  doings  of 
those  who  attended ;  especially  as  they  did  not  afterwards  protest  or 
object  against  those  acts.  Properly  the  jury  might  well  infer  their  as- 
sent to  an  act  so  necessary  to  the  accomplishment  of  their  views,  as  the 
appointment  of  an  t^ent  to  solicit  from  the  legislature  a  charter  of  io- 
corporation ;  and  from  such  assent  a  moral  obligation  arises  to  make  a 
reasonable  compensation  for  the  time  and  labors  of  the  agent  so  ap- 
pointed." ^ 

AxnCLX  II.  LuBiLm  to  Subscbibebs. 

Bbctiom  Sbction 

MO.  Llablllt;to  eabgcrlbers  for  their  447.  Iteleiee  b;  contract  o(  riglit  to 

deposits  wbcrethe  nndertaking  recover  deposits. 

proves  abortive.  US,  Constructlou  of  snch  a  contract — 
Itl.  Grounds  of  recover;  at   law  In  agreement  to    execute    future 

such  cases.  agreement. 

113.  Illustration.  419.  What  committee-men  are  liable. 
US.  Grounds  of  recovery  In  equity.  ISO.  Action  at  law  against  promoters 

114.  Remedy  In  equity  lost  by  laeAei.  for  deceit. 

416.  Equity  repeleactionsbronghtfor  IBl.  Measure  of  damages  In  such  ac- 

barratrous  purposes.  tlons. 

UG.  In  returning  deposits,  breach  of  4SS.  Bemedy  in  equity,  of  sharetalier 

trust  to  prefer  particular  sliar^  against  promoters  for  fraud. 

holders.  163.  Measure  of  recovery  In  eqtilty. 

§  440.  IiiablUty  to  Sabscribera  for  their  Deposits  where  the 
Undertaking  Proves  Abortive.  —  A  person  who  has  paid  his 
money  for  shares  in  a  company  which  never  comes  into  exist- 
ence, or  towards  a  scheme  which  ia  abandoned  before  it  is  car- 
ried into  execution,  has  paid  it  on  a  consideration  which  has 
failed,  and  he  may  recover  it  back  in  an  action  at  law  aa  so  much 
money  had  and  received  to  his  use,  unless  it  can  be  shown  that 
he  has  consented  to,  or  acquiesced  in  the  application  of  the 
money  which  the  directors  or  managers  of  the  enterprise  have 
made  ;*  and  he  maj  maintain  a  bill  in  equity  for  the  same  pur- 
pose.*   There  is  sound  reason  in  placing  the  liability  for  the  ex- 

1  Sproat  V,  Porter,  9    Mass.    300,  83;  Wards.  Lord  Loadesborongh,  la 

308.  C.  B.  3G1;  Vollaas  e.  Fletcher,  I  mich. 

*  Nockels O.Crosby, 8 Bam. &  Ores.  20;  Chaplin  n.  Clark,  1  Bzcb.  401. 

ail)  >.  c.  Thomp.  Off.  Corp.,  p.  IIB;  *  Colt  v.    Woolaston,  3  P.   Wma. 

Asbpitel   o.  Sercombe,  6   Bxch.    117;  168;  a.  e.   Thomp.  OH.  Corp.,  p.  IS9; 

«.  e.  6  By.  Cas.  S34;  19  L.  J.  (Ezcb.)  Oreen  v.  Barrett,  1  Blmona,  46;  WIU- 
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penses  of  abortive  conoems  upon  the  promoters  of  them.  In  all 
sQch  projects,  some  expense  must  necessarily  be  incurred  before 
many  members  join  the  concern.  Obviously  this  expense  ought 
to  fall  on  those  who  engage  and  undertake  to  float  the  concern, 
and  not  upon  those  who  advance  their  money  on  the  faith  of 
the  former  being  able  to  float  it.^ 

§  441.  Oronnds  of  Recovery  at  Liaw  in  such  Gases. —  There 
are  two  pounds  of  such  a  recovery  at  law,  namely:  1.  The 
lailore  of  the  project;  and  2.  The  want  of  acquiescence  in  the 
expenditure  of  the  money  paid  into  it.  These  are  both  ques- 
tions of  faci^  and,  in  such  an  action,  they  must  both  be  deter- 
mined for  the  plaintiff  to  enable  him  to  recover.  As  to  the  first 
gioimd  of  recovery,  that  the  undertaking  has  failed,  the  burden 


ixms  «.  Page,  24  Beav.  654;  Grand 
Trunk  ftc.  R.  Co.  v.  Brodie,  9  Hare, 
832;  WiUiame  v.  Salmond,  2  Kay  &  J. 
463  (where  the  principle  was  recog- 
nixed,  though  the  bill  was  dismissed). 
'  "  On  aU  projects,"  said  Holroyd, 
J't  '*  some  expense  must  be  incurred 
before  many  members  join  the  con- 
oera.  Upon  whom  should  that  fall? 
Uodoabtedly,  if  the  scheme  proves 
»i)ortive,  it  should  fall  upon  the  orig- 
iul  projectors,  and  not  upon  those 
vho  advance  their  money  on  the  faith 
oi  its  going  on."  NoclEels  9.  Crosby, 
3  Barn.  ftCres.  S14,  822.  To  the  same 
etiectwere  the  views  of  PoUocIe,  C  B., 
inWallstab  v.  Spottiswoode,  15  Mees. 
AW. 501,  516.  On  similar  grounds, 
where  the  holdar  of  shares  (who  was 
not  an  original  allottee  of  them),  sold 
them  to  B.,  and  the  company  was 
Afterwards  abandoned,  it  was  held 
^^  the  vendee  could  recover  of  the 
▼eodor  the  money  advanced  on  them. 
The  decision  proceeded  on  the  prin- 
ciple that  since  the  shares  were  not 
<^ble  nntil  the  company  was  formed, 
the  Tender  sold  a  mere  nothing  —  an 
<^leged  title  of  no  value.  <<  If  he 
^Qghtof  another,'*  said  Best,  C.  J., 
"be  may  sue  the  seUer,  and  the  seller, 


the  party  from  whom  he  purchased,  till 
at  last  we  come  to  the  original  pro- 
jectors, and  in  getting  at  them  a  great 
service  will  be  done."  Kempson  v. 
Sannders,  4  Bing.  5;  s.  c.  12  Moore, 
44.  A  case  is  found  where  the  pro- 
visional directors  of  a  railway  com- 
pany covenanted  with  a  land  owner  to 
pay  him  £3,000  for  all  damages  which 
might  be  done  to  his  land  by  the  con- 
struction of  a  proposed  railway  (in 
case  an  act  of  Parliament  should  be 
passed  authorizing  it),  and  he  in  turn 
covenanted  to  convey  to  the  company 
the  land  which  they  might  require  for 
their  road,  at  a  given  price  per  acre. 
An  act  of  Parliament  was  passed,  but 
the  road  was  not  built,  and  conse- 
qnently  the  damages  for  which  the 
£8,000  were  to  be  paid  were  not  done 
to  the  land;  but  yet  it  was  held  by 
Parke  and  Piatt,  BB.,  that  the  £3,000 
must  be  paid;  Pollock,  C.  B.,  on  the 
other  hand,  thought  that  the  building 
of  the  road  was  a  condition  precedent 
to  the  liability  for  the  damages.  Bland 
V.  Crowley,  6  Ezch.  522.  Compare 
Webb  0.  Direct  London  and  Ports- 
mouth R.  Co.,  9  Hare,  129  (reversed 
on  appeal,  1  DeO.  Mac.  &  O.  521). 
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jf  proof  is  on  the  plaintiff;  as  to  the  aecond,  that  the  plaintiff 
las  not  coaseated  to,  or  acquiesced  in,  tho  applit-ation  of  his 
noiiey  which  has  been  made,  the  burden  ia  on  the  defendant; 
lince,  til  the  nbi^eace  of  all  proof  on  this  point,  such  acquies- 
»Qce  will  not  be  presumed.     On  familiar  grounds,  these  questions 
ve  to  be  determined  by  tho  jury,  unless  the  evidence  ari^^es 
vholly  out  of  documents,  when  they  are  to  be  determined  by 
he  court.     If  a  case  arises  in  which  there  is  evidence  on  the 
irst  ground  of  recovery,  namely,    that  the    undertaking    has 
proved  abortive,  and  no  evidence,  either  for  the  court  or  for  the 
[ory,  that  the  defendant  has  acquiesced  in  the  use  of  his  money 
vhtoh  has  been  made,  then  it  is  not  a  misdirection  for  the  judge 
»  leave  out  of  view  the  second  ground  of  recovery,  namely, 
vant  of  acquiescence,  and  to  tell  the  jury  that  if  the  project  has 
>een  abandoned  as  abortive,  the  plaintiff  is  entitled  to  a  return 
}f  his  deposit.'    The  principle  of  these  cases  is  that  the  ex- 
penses of  an  abortive  company  are  to  fall  upon  the  promoters, 
ind  not  upon  persons  who  subscribe  for  shares  therein.     There 
s  no  obstacle   to  the  recovery   of  moneys  so  paid  by   a   sub- 
icriber  in  an  action  at  law  ;  for,  although  an  action  at  law  will 
lot  lie  by  one  partner  against  another  in  respect  of  a  partnerahip 
lemand,  as  already  pointed  out,^  yet  even  in  England,  where 
oint-stock  companies,  when  fully  formed,  were  deemed  no  more 
;han  extensive  partnerships,  it  has  been  held  that  one  who  sub- 
tcribea  for  shares  in  a  proposed  company,  does  not,  so  long  as  it 
■emains  a  mere  project,  become  a  partner,  or  even  a  quaai-p&rtr 
ler  with  the  promoters  of  it.'     And  this  is  in  conformity  with 
he  rule  elsewhere  stated,  that  a  partnership  is  not  created  by  h 
nere  agreement  to  organize  a  partnership;*  and  the  same  prin- 
;iple  has  been  substantially  ruled  in  Massachusetts,  where  it  is 
leld  that  the  stockholders  of  an  abortive  corporation  are  not 
partners,  and  not  liable  as  such  for  the  debts  of  the  company.* 

S  442.  lUnstration.  —  Where  a  scheme  for  establishing  a  tontine 
was  put  forth,  stating  that  the   money  subscribed  was  to  be  laid  out  at 

1  Aahpltel    t>.  Serc«mb«,  5  Eicb.  '  Walstab  v.  Spottiewood,  16  Ueee. 

L47;  ».  e.   6   R;.  Cas.   S24;  19   L.   J.      &  W.  601;  f.  e.  16  L.  J.  (Ezch.)  191. 
CEich.)  92.  *  Ante,  H2l. 

*  Ante,  i  429.  >  F«;  v.  Noble,  7  Cnsb.  188. 
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interest,  and,  after  some  subscriptions  had  been  paid  to  the  directors, 
in  whom  the  management  of  the  concern  was  vested,  bat  before  any 
part  of  the  money  was  laid  out  at  interest,  the  directors  resolved  to 
abandon  the  project,  it.was  held  that  each  subscriber  might,  in  an  action 
for  money  had  and  received,  recover  the  whole  amount  of  the  money 
advanced  by  him,  without  the  deduction  of  any  part  towards  the  pay- 
ment of  the  expenses  incurred.^ 

{  443.  Grounds  of  Recovery  in  Equity. —  The  jurisdiction 
of  courts  of  equity  in  such  cases  is  sustainable  on  the  two  grounds 
of  fraud  and  trtisL  Where  the  undertaking  is  a  swindle  in  its 
inception  —  a  bubble  —  courts  of  equity  will  sustain  a  bill  by  a 
shareholder  to  recover  back  moneys  which  he  has  paid  as  deposits 
on  his  shares,  on  the  ground  of  f  raud.^  But  where  this  is  not 
the  case  —  where  the  undertaking  is  bona  fide  in  its  inception, 
bat  is  abandoned  on  account  of  the  intervention  of  obstacles 
wliich  render  it  impracticable  to  carry  it  out,  the  principle  holds 
that  the  managing  committee  are  not  the  mere  agents  of  the 
shareholders,  but  their  trustees,  and  liable  to  account  as  such.^ 

§  444.  Remedy  in  Bquity  Lost  by  Liaches.  —  In  the  view  of 
Sir  John  Eomilly,  the  nature  of  this  trust  is  such  that  while  time 


*  Nockels  V.  Crosby,  8  Bam.  &  C. 
614;  8.  c.  Thomp.  Off.  Corp.  148. 

» Colt  V.  WoollafitoDy  2  P.  Wms. 
1&4;  ••  6.  Thomp.  Off.  Corp.  169; 
Green  o.  Barrett,  1  Simons,  45.  Since 
tiie  leading  case  of  CoU  v,  WooUaston 
{ntpra)f  it  lias  not  been  donbted  that 
the  promoters  of  abortive  companies 
&re  liable  in  equity  to  persons  who 
bave  been  induced  by  their  fraudulent 
representations  or  advice  to  invest 
their  money  therein,  although  the 
equitable  action  proceeds  for  no  other 
Rlief  except  the  establishment  of  a 
oitre  money  demand.  In  that  case 
the  simple  proposition  which  the  court 
ruled  was  that  a  bill  in  equity  lies  to 
recover  back  money  which  a  person 
^  been  induced,  through  fraud,  to 
intest  In  a  "  bubble."  The  bubble  in 
qnestion  consisted  of  a  scheme  for 


extracting  oil  from  English  radishes; 
and  the  Master  of  the  Rolls  quaintly 
said,  touching  the  promises  made  to 
the  subscribers  and  the  performances 
rendered,  —  "  It  is  giving  them  moon- 
shine instead  of  anything  real." 

»  Williams  v.  Page,  24  Beav.  664, 
661.  "The  trust,"  said  Sir  John 
RomUly,  in  giving  his  judgment  in  this 
case,  **  no  doubt  is  a  peculiar  one; 
such  as  it  is,  they  have  undertaken  to 
discharge  the  duties  of  it,  and  they 
must  be  responsible  for  the  due  per- 
formance of  them.  In  my  opinion,  all 
principle  and  authority  point  one  way 
upon  this  subject,  and  I  should  con- 
sider myself  wasting  public  time  by 
enunciating  and  enforcing  elementary 
principles  which  are  familiar  to  every 
one  cognizant  of  legal  matters,  if  I 
were  to  enlarge  upon  this  subject." 
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is  not  a  bar  to  a  Bait  in  equity  for  an  aooonnt  by  the  mere  force 
of  the  statute  of  timitatione,  yet  it  is  a  •very  materia!  ingredieDt 
in  such  a    transactiont  which    courts    of    equity  will  not  fail 
to    consider,  in  view  of  the  discretion  which  they  have    al- 
ways exercised,  of  refusing  their  aid  in  the  eDforcement  of  sta[<- 
demands.     If  the  managing  committee  of  an  abortive  company 
have  three  or  four  years  before  the  filing  of  the  bill,  rendered 
their  accounts,  and  divided  the  money  in  their  hands,  without 
meeting  any  comment  or  remonstrance  on  the  part  of  share- 
holders, they  might  well  suppose  that  they  had  got  rid  of  the 
whole  matter,  and  might  have  lost  or  failed  to  preserve  vouchers 
and  evidence  on  the  subject  of  thetr  account.     In  such  cases,  all 
that  is  most  favorable,  ought  to  be  presumed  in  their  faror. 
But,  on  the  other  bund,  if,  in  the  account  rendered  by  them, 
there  was  any  concealment  of  a  material  item,  or  if  they  sup- 
pressed  any  important  circumstance  affecting  that  account,  it 
would  be  difficult  to  say  that  three  or  four,  or  even  more  yeare, 
of  acquiescence  in  an  account  so  rendered  would  bind  the  share- 
holders.^   Accordingly,  where,  although  there  was  no    direct 
concealment  by  the  managing  committee  of  an  abortive  railway 
company,  yet  there  was  no  publicity;  where  their  books  of  ac- 
count, though  open  to  the  inspection  of  shareholders,  were  not 
so,  in  all  cases,  without  difficulty ;  and  where  there  had  been  an 
intervening  suit  against  them  for  an  account  which  hiid  not  been 
disposed  of  until  two  and  a  half  years  before  the  bringing  of  the 
suit  in  judgment,  —  it  was  held  that  it  did  not  constitute  any  bar 
to  the  suit  in  equity  by  a  shareholder  for  an  account,  however 
justly  it  might  do  so  in  a  case  where  their  accounts  had  been 
rendered,  inspected,  not  objected  to,  and  no  error  or  defect  sub- 
sequently assigned  in  respect  of  them.' 

§  445*  EqnltT  Repels  Actions  Brought  for  Barratroaa 
Purposes.  —  It  has  been  held  that  a  court  of  equity  will  not 
lend  its  aid  to  the  undoing  of  such  a  scheme  of  fraud,  or  to  com- 
pel the  managers  of  an  abortive  company  to  account,  in  favor  of 
a  solicitor  who  has  instituted  the  suit  for  barratrous  purposes,  if 

1  Williams  V.  Fag«,  34  Be«r.  6G4,  l&ngtuge  o(  Sir  John  HomlllT  la  tltla 
662.    Tb«  text  Is  sobstaDtUUj  In  the     cue. 
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it  appears  that  the  nominal  plaintiff  has  been  indemnified  by  the 
solicitor  and  has  no  real  interest  in  its  proseoation.^  If,  how- 
ever*  it  appears  that  the  plaintiff  has  an  interest  in  the  success  of 
the  suit,  although  small,  he  will  not  be  turned  out  of  court 
merely  because  it  is  being  prosecuted  under  a  barratrous  con- 
tract with  his  solicitor.' 

§  446.  In  Betaminsr  Deposits,  Breach  of  Trnst  to  Prefer 
Partlcalar  Shareholders. —  If  it  appears  that  the  managing 
committee  of  an  abortive  company,  in  restoring  to  the  share- 
holders what  remains  of  their  advances,  after  applying  what  is 
necessary  to  the  payment  of  those  expenses  which,  according  to 
the  scheme,  were  to  be  so  paid,  prefer  certain  of  the  share- 
holders by  treating  their  advances  as  loans  and  paying  them  in 
full,  while  the  others  get  back  only  a  percentage  of  their  de- 
posits, the  transaction  will  be  undone  by  a  court  of  equity,  in  a 
bill  by  a  shareholder  for  an  account.^  Moreover,  if  it  appear 
that  such  deposits  were  paid  by  shareholders  who  advanced  them 
in  order  to  comply  with  the  standing  orders  of  the  House  of 
Lords,  which  required  a  certain  amount  to  be  paid  in  by  share- 
holders, before  a  bill  for  an  act  of  incorporation  would  be 
entertained,  this  would  make  the  transaction  still  worse;  for  to 
treat  such  payments  as  a  loan  by  such  persons,  to  the  managers, 
under  color  of  a  subscription  to  the  stock  of  the  proposed  com- 
pany, would  be  to  sanction  a  fraud  upon  the  House  of  Lords.* 
The  governing  principle  of  these  cases  is  this :  whoever  makes 
a  colorable  subscription  for  shares  in  a  company,  simply  for  the 
purpose  of  deceiving  others,  with  the  understanding  between 
himself  and  the  managers  that  he  is  not  to  be  held  to  the 
liabilities  of  a  subscriber,  will,  nevertheless,  be  held,  both  in  law 
and  in  equity,  to  the  very  form  of  the  contract  he  has  made.^ 


1  Grand  Trunk  &c.  B.  Go.  v. 
Biodie,  9  Hare,  822. 

*  WUUama  .v.  Page,  24  Beav.  654, 
6SS.  As  to  the  necessary  parties  to 
such  a  bUl,  see  this  case  and  also 
Williams  v.  Salmond,  2  Kay  &  J.  463; 
Qruid  Tmnk  &c.  B.  Co.  v,  Brodle, 
9  Hare,  822;  Clement  v.  Bowes,  1 
Drew.  684. 


*  Williams  V,  Page,  24  Beav.  664, 
668. 

4  Ibid. ;  Clement  v.  Bowes,  1  Drew. 
684,  688. 

*  Litchfield  Bank  v.  Chnrch,  29 
Conn.  137,  160;  Centre  Turnp.  Co.  v. 
McConaby,  16  Serg.  &  R.  140;  Graff 
V.  Pittsburgh  &c.  R.  Co.,  81  Pa.  St. 
489;  White  Mountains  R.  Co.  v.East- 

317 


srrffr^ 


*  ^ '  ?! ! 

mm 

■  ■■  ml 


m 


v; 


^^ 


ITbomp.  Corp.  §  447.]     pbomotebs. 

And  if  the  managers  of  the  company  give  effect  to  the  fraudu- 
lent agreement^  by  restoring  moneys  which  the  subscriber  has 
advanced  in  pursuance  of  it,  they  will  be  subject  to  account  for 
the  same  in  equity  to  those  whose  rights  have  been  prejudiced 
by  the  transaction.^ 

§  447.  Release  by  Contract  of  Right  to  Recover  Deposite. — 

Applicants  for   shares  in  English  railway  companies,  disabled 
themselves,  in  the  absence  of  fraud,^  for  recovering  back  their 
deposits  at   law  by  signing  what  was  termed  the  *<  subscribers 
agreement  and  parliamentary  contract/'  which,  it  is  supposed, 
contained  provisions  to  the  effect  that  the  moneys  advanced  might 
be  expended  in  defraying  the  costs  of  the  undertaking ;  and  where 
a  subscriber  agreed  to  sign  the  "subscribers  agreement  and  par- 
liamentary contract/'  and  the  scrip  certificate  which  he  received 
recited  that  he  had  done  it,  this  cut  off  his  right  to  sue  for  a  de- 
posit, thesame  as  an  actual  signing.^  So,  where  the  letters  allotting 
shares  to  subscril)ers  in  projected  railway  companies  stated  that 
the  deposits  required  to  be  paid,  would  be  applied  by  the  direct- 
ors in  the  payment   of  preliminary  expenses,  the  fact  that  such 
moneys  were  so  paid  would  be  a  defense  to  actions  by  subscribers 
to  recover  them   back.^     Some  questions  have  been  made  as  to 
the  manner  of  proving  the  contract  in  such  cases.     It  has  been 
held  that  it  was  not  necessary  for  the  plaintiff  to  show  that   he 
had  sent  a  letter  of  application  for  the  shares,  because  a  letter  of 
allotment  to  him  and  his  payment  of  the  deposit  after  the  receipt 
of  such  letter,  constituted  a  contract.'^ 


man,  34  N.  H.  134;  Costar  v.  Titas- 
Yille  Gas  Co.,  63  Pa.  St.  381,  386.  See 
also  Miller  v.  Hanover  Junction  B. 
Co.,  87  Pa.  St.  96;  post,  §1678. 

1  That  arrangements  releasing  par- 
ticular shareliolderd  otlier  th&n  bona 
fide  forfeitures  for  non-payment  of 
calls,  are  void,  see  Hairs  Case,  L  B. 
6  Ch.  707;  8.  c.  39  L.J.  (Ch.)  730;  18 
Week.  Rep.  1050;  23  L.  T.  (n.s.)  331; 
post,  §1611.6t  seq. 

>  Atkinson  V.  Pocock,  1  Ezch.  798. 
The  fact  that  at  the  time  when  the  sub- 
scriber executed  the  deed,  deposits 
had  been  paid  upon  only  18,160  shares, 
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although  85,000  shares  had  been  aUot- 
ted,  and  this  fact  was  not  communi- 
cated to  him,  did  not  constitute  sucb 
a  fraud  as  would  avoid  his  contract 
and  entitle  him  to  recover  back  his  de- 
posits.   Vane  v.  Cobbold,  1  Exch.  798. 

*  Clements  v.  Todd,  1  Exch.  268. 

*  Jones  V.  Harrison.  2  Exch.  52 ; 
Willey  V.  Parratt,  3  Exch.  209. 

*  Chaplin  v.  Clarke,  4  Exch.  402. 
As  to  acts  in  pais  which  were  held  in- 
sufficient to  prove  that  the  defendant 
was  a  director,  see  Drouet  v,  Taylor, 
16  C.  B.  670. 
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{  448*  Constmction  of  such  a  Contract — Agreement  to 
Kxecate  Future  Agreement.  —  When  a  person  applies  in  writ- 
ing for  shares  in  a  projected  undertaking,  and  in  his  application 
agrees  to  execute  any  agreement,  or  deeds  which  may  be  tendered 
to  him  for  that  purpose,,  and  a  proper  and  lawful  agreement 
mich  as  was  contemplated  in  his  letter  is  tendered  him  for  exe- 
cution, and  he  fails  or  refuses  to  execute  it,  he  will,  it  seems,  be 
bound  by  its  provisions  the  same  as  though  he  had  executed  it ; 
and  if  it  appears  that  the  money  he  has  paid  on  account  of  his 
subscription  has  been  expended  as  therein  authorized,  he  will  in 
the  event  the  project  becomes  abortive,  be  estopped  from  main- 
taining an  action  to  recover  back  what  he  has  paid.  But  if  the 
agreement  tendered  to  him  for  execution  contain  provisions  not 
authorized  by  law,  it  will  not  have  this  effect.^ 

§  449.  What  Gommittee-men  are  Liable.  —  From  the  doc- 
trine that  promoters  and  provisional  cominilteemen  are  not 
partners,^  it  follows  that  wliere  such  a  committee  have  issued  a 
prospectus  for  subscriptions  to  the  capital  stock  of  the  proposed 
company,  and  subscriptions  have  been  sent  in,  and  the  company 
has  afterwards  proved  abortive,  the  subscribers  can  only  recover 
the  deposits  which  they  have  made  on  account  of  their  subscrip- 
tions, from  those  committee-men  who  received  them,  or  to  whose 
ase  they  were  received.  The  fact  that  the  name  of  the  commit- 
tee-man, with  his  consent,  appeared  upon  a  prospectus  soliciting 
subscriptions  to  the  stock  of  the  proposed  company,  does  not 
make  him  so  liable.  In  short,  it  must  be  shown  that  he  got  the 
money.  In  the  absence  of  such  proof,  a  member  of  such  a  com- 
mittee whose  name  had  been  so  published,  who  had  attended  but 
one  meeting  of  the  committee,  at  which  he  had  presided  as 
ehairman,  but  at  which  he  dissented  from  the  proceedings,  was 
not  liable  in  an  action  by  a  subscriber  for  the  repayment  of  his 
deposit  money.' 

'  Ashpitel  V.  Sercomb,  6  Ezch.  14;  the  English   rule  which   holds  pro- 

i.&GRy.  Cas.  224;   19  L.  J.  (Exch.)  moters  and    provisional   committee- 

83.  men  not  liable  as  partners  —  a  rule 

'  Ante^  §  421.  which  has  been  productive  of  frequent 

*  Bomside  v.  Dayrell,  8  Exch.  224;  injustice  —  we  may  venture  to  ques- 

<•  e.  6  By.  Cas.  67 ;  19  L.  J.  (Exch.)  46.  tion  the  soundness  of  the  abore  appli- 

Without  Tenturing  a  criticism  upon  cation  of  it.    It  undertakes  to  distin- 
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§  450.  Action  at  Law  against  Promoters  for  Deceit.  — 

SODS  who  have  been  induced,  either  by  the  fraudulent  representa- 
tions  or  concealments  of  promoters,  to  subscribe  for  shares   in  a 
company  and  pay  deposits  thereon,  have  another  remedy  against 
them  in  an  action  at  law  for  damages  for  the  deceit.     This  action 
differs  from  those  considered  in  the  previous  sections.     It  is  not 
an  action  ex  contractu^  proceeding  on  the  fiction  of  an  implied 
OMumpsit^  for  so  much  money  had  and  received  by  the  defendant 
to  the  use  of  the  plaintiff,  but  it  is  an  action  of  torl^  the  object  of 
which  is  to  recover  the  damages  which  the  plaintiff  has  sustained 
by  reason  of  the  deceit  which  the  defendant  has  practiced  upon 
him.     Unless  the  company  prove  abortive,  an  action  ex  contractu 
would  not  lie  against  promoters  as  such :  for,  at  least  under  the 
present  plan  of  organizing  companies  in  England,  shares  are  not 
issued  until  the  organization  of  the  company  has  been  so  far  per- 
fected that  a  board  of  directors  has  been  constituted;  it  is  with 
this  board  of  directors  that  contracts  to  take  shares  in  the  com- 
pany are  made,  and  not  with  the  promoters.     If  the  fraudulent 
prospectus  which  induced  the  subscriber  to  take  shares  in  the  com- 
pany was  issued  by  the  promoters,  although  this  might  afford 
a  ground  for  maintaining  an  action  against  the  company  for  a 
rescission  of  the  contract,  yet  an  action  for  damages  for  a  deceit 
can  only  be  maintained  against  the  persons  who  have  actually 
been  guilty  of  it,  namely,  the  promoters.     Privity  of  contract 
would  not  be  necessary  to  support  such  an  action.     This  distinc- 
tion is  well  brought  out  in  a  leading  case,^  and  as  we  shall  recur 
to  it  again  in   considering  the  liabilit}'  of  directors  for  similar 
frauds,'  it  will  not  be  necessary  to  dwell  on  it  further  here. 


§  451.  Measure  of  Damages^  in  Such  Actions.  —  If,  in  such 
an  action,  it  would  appear  that  the  shares  subscribed  for  never 
had  any  real  value,  the  measure  of  damages  would  be  the  money 


gnish  Walstab  v.  Spottiswoode,  15 
Mees.  &  W.  501,  but  in  the  writer's 
opinion  it  cannot  be  reconciled  with 
that  case  or  with  the  earlier  case  of 
Nockels  V.  Crosby,  3  Barn.  &  Cres. 
814;  8,  c.  Thomp.  Off.  Corp.  148,  which 
hold,  broadly,  that  promoters  of  abor- 
tive companies  are  liable  in  actions 
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for  money  had  and  received  to  per- 
sons who  have  subscribed  for  shares 
in  them,  for  the  money  advanced  on 
their  shares. 

1  Gerhard  v.  Bates,  2  El.  &  Bl.  476; 
8,  c.  20  £ng.  L.&  £q.  129;  Thomp.  Off. 
Corp.  158. 

s  Po8t^  §  4030,  et  8eq, 
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which  the  fraud  of  the  defendant  had  induced  the  plaintiff  to  part 
with — that  is»  the  money  which  he  had  paid  on  account  of  his 
shares.^     But  there  seems  to  be  no  doubt  that  if  the  shares  were 
really  worth  anything  when  bought,  the  defendants  ought  to  have 
credit  for  what  they  were  really  worth.     But  this  must  be  under- 
stood as  referring  to  their  real  value,  and  not  to  the  fictitious  and 
delusive  value  which  they  might  have  acquired  by  reason  of  the 
very  fraudulent  representations  which  induced  the  plaintiff  to 
purchase  them;  since  the  plaintiff,  knowing  the  falsity  of  these 
representations,  could  not  sell  the  shares  in  order  to  save  himself 
from  loss,  without  being  himself  guilty  of  a  fraud  of  the  same  na- 
ture as  the  one  practiced  upon  him.     It  is  obvious  that  suoh  a 
?alae,  based  upon  such  a  foundation,  could  not  be  looked  to  for 
a  moment  by  a  court  of  justice.     For  this  reason,  the  fact  that 
shares  put  upon  the  market  by  means  of  false  representations, 
such  as  would  be  sufficient  to  sustain  an  action  for  deceit  against 
the  promoters,  were  quoted  at  a  premium  on  the  stock  exchange, 
would  not  be  conclusive  of  their  value,  since  it  would  not  show 
a  real,  but  only  fictitious  and  delusive  value.^ 

§  452.  Remedy  in  Bquity  of  Sharetaker  against  Promoters 
for  Fraud.  —  Where  the  promoter  of  a  company,  together  with 
the  directors,  puts  forth  a  fraudulent  {prospectus,  on  the  faith  of 
which  a  person  is  induced  to  purchase  shares  of  the  company,  he 
may  bring  a  bill  in  equity  against  the  company,  the  directors, 
and  the  promoter,  and  under  it  he  will  be  entitled  to  a  rescission 
of  his  contract.  If,  in  the  meantime,  the  company  is  ordered  to 
be  wound  up,  he  will  be  entitled  to  have  his  name  removed  from 
the  list  of  contributories,  and  to  have  an  account  of  the  moneys 
he  has  paid  to  the  company,  and  of  the  sums  he  has  received  as 
dividends,  with  interest  on  both  sides,  and  to  have  a  decree 
against  all  the  defendants  for  payment  to  him  of  the  balance  so 
found  due  him,  and  also  an  injunction  against  any  further  action 
against  him  for  calls. ^     Where  a  bill  in  equity  is  brought  under 

'  TwycroBS  «•  Grant,  2  C.  P.  Dlv.  Cockbnm,  on  the  same  qnestioD,  Ibid., 

i<9.  pp.  542-546. 

'  TwycrosB  v.  Grant,  2  C.  P.  Div.  '  Kent  v.  Freehold  Land  &c.  Co.,  L. 

4C9, 489,  Judgment  oC  Lord  Coleridge,  R.  4  £q.  58S.    In  Henderson  v.  Lacon, 

C.  J.    See   also   the    views  of  Lord  L.  R.  5  £q.  249,  similar  relief   was 
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the  EDgltuU  judicature  act,  1875,  in  the  nature  of  an  action  for 
deceit,  by  a  shareholder  in  a  company  against  the  promoter  of 
it,  seteking  to  recover  of  such  promoter  the  amount  which  the 
plaintiff   has  lost   by  investing  in  the  shares  of  the  company, 
,  which  investment  is  alleged  to  have  been  induced  by  the  fraud 
and  deceit  of  the  promoter,  the  plaintiff,  in  order  to  succeed,  it 
has  been  held,  must  make  out  his  action  by  proof  similar  to  thiit 
which,  under  the  old  practice,  was  required  in  an  action  for  deceit. 
He  must  prove  aguilty  ^en'er  on  the  part  of  the  promoter.     On 
this  ground,  where  a  person  purchased  a  colliery  for  £16,000 
odd,  and  then  promoted  a  company  to  purchase  it  of  him,  and 
sold  it  to  the  company  for  £23,000  odd,  in  which  company  he 
became  a  managing  director,  the  fact  that  he  concealed  from 
those  whom  he  induced  to  take  shares  in  the  company  (among 
whom  was  the  plaintiff)  the  amount  which  he  actually  gave  for 
the  property,  was  held  by  Vice  Chancellor  Bacon  not  to  be  »ueh 
a  fraud  and  deceit  as  would  support  a  bill  in  equity  by  the  ebare- 
bolder  against  him,  for  the  recovery  back  of  the  money  which  be 
had  been  thus  induced  to  part  with.     In  fact,  the  learned  judge 
could  not  see  that  the  tranaactioa  was  not  perfectly  fair  and 
honest.'     This,  it  seems  to  the  writer,  was  a  perfectly  clear  case 
of  a  promoter  of  a  company  speculuting  on  the  confidence  of  those 
whom  he  induced  to  join  in  the  proposed  venture.     Unless  the 
writer  is  greatly  deceived,  the  conduct  of  the  defendant  was  en- 
tirely obnoxious  to  the  doctrine  of  the  House  of  Lords  in  the  sub- 
sequent case  of  Erlanger  v.  New  Sombrero  Phosphate  Co.,*  and 
the  conclusion  of  the  judge  who  tried  the  case  does  not  do  credit 
to  his  perception  of  justice.     We  must,  in  any  event,  regard  thU 
case  as  overruled  by  the  Court  of  Appeal  in  Twycross  v.  Grant.* 

§  453.  Meaanre  of  Recovery  In  Equity —  A   promoter   par- 
ticipating in  the  fraud  of  his  personal  representative  ia  liable  to 

fcranted   against  directors  of  &  com-  no  obstacle  to  the  brlugtng  of  a  bill  bj 

pan;   under    similar    clrcnmataDces,  the  company  tor  the  rellel  pr&yed  for. 

though  the  promoters  were  not  parties  '  Cratg  c.  Phillips,  8   Ch.  Div.  72!- 

to  the  snlt.     Compare  Fosa  c.  llarbot-  *  3  App.  Cas.  1218  (afflrmlag  >.  c.  5 

tie,  2  Hare,  461,  where   a  bill  of  two  Ch.  Div.  TS)i  4CeDt.  L.  J.  BIO;   ti^fla, 

shareholders,  flled  on  behalf  of  them-  §  4S0. 

selves  and  ail  other  sharehulders,  was  *  2  C.  P.   Dir.  469.     Se«   J  U£. 
41mlssed,  on  the  ground  that  It  showed 
322 


LiABiiiiTT  TO  THE  GOBfPANY.     [1  Thomp.  Corp.  §  456. 

the  bona  fide  subscribers,  not  only  for  their  due  proportion  of 
the  profits  he  himself  has  realized,  but  also  for  their  due  propor- 
tion of  the  fond  which  he  has  received  as  trustee  and  misappro- 
priated by  paying  it  over  to  those  privately  interested  with  him.^ 


Abticlb  IU.  LiABiLrrr  to  the  Compamt. 


Sicnoii 

456.  Promoters  bound  to  disclose  what 

they  are  to  get  for  their  serv- 
ices. 

457.  Cannot  make  secret  profits  out  of 

the  corporation. 

458.  Purchasing  and  then  selling  to 

corporations  at  a  lilgher  price. 

459.  mustrations. 

460.  No  liability  when  the  transaction 

is  fully  disclosed. 

461.  Company  may  affirm  promoters' 

contract  and  enforce  it  for  its 
own  benefit. 

46S.  Not  necessary  to  rescind  the 
whole  transaction. 

468.  Deduction  for  promoting  com- 
pany. 

464.  Compromise  of  suit  against  ven- 

dors. 

465.  Measure  of  recovery  in  equity. 

466.  Liability  at  law  for  secret  profits. 


Section 

467.  Illustrations. 

468.  Immaterial  that  directors  of  the 

corporation  knew  of  the  fraud. 

469.  Liability  for  fraudulent  represen- 

tations. 

470.  Ulustration. 

471.  No  defense  that  the  corporation 

raised  the  money  on  an  illegal 
issue  of  its  stock. 

472.  Grounds  of  recovery  against  aid- 

ers and  abettors. 
478.  Whether  liability   of   managing 
committee-man  in   equity  for 
fraud  is  joint  or  several. 

474.  Who   may   bring    the  action  in 

equity. 

475.  Great  latitude  allowed  in  admis- 

sion of  evidence. 

476.  When  the  fiduciary  relation  be- 

tween the  promoter    and   the 
company  commences. 


$  456.  Promoters  Bound  to  Disclose  what  They  are  to  get 
for  their  Services. —  Where  persons  undertake  the  promotion  of 
a  company  for  the  purpose  of  purchasing  certain  existing  prop- 
erty, under  an  agreement  with  the  owner  and  proposed  vendor 
of  such  property,  by  which  they  are  to  receive  a  certain  com- 
pensation for  promoting  the  company,  they  are  bound  to  disclose 
to  those  whom  they  induce  to  become  members  of  the  company, 
what  their  compensation  is  to  be.  The  concealment  of  such  an 
^eement  is  a  fraud  on  the  company.  It  amounts  to  an  agree- 
ment, by  the  vendor,  with  an  agent  of  an  intended  purchaser,  to 
give  him  a  bribe  to  betray  the  interests  of  his  principal.^    If  the 


^  Getty  «.  Devlin,  70N.T.  504;  «.  e. 
onformer  appeal,  64  N.  Y.  408.  OoinAraj 
Bent  V.  Priest,  10  Mo.  App.  548,  Lewis, 
P.  J.,  dissenting. 


>  Be  Hereford  &c.  Co.,  2  Ch.  Div. 
621. 
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promoters  of  a  oompany  conceal  anch  an  agreement  from  those 
whom  they  induce  to  join  it,  and  the  company  provea  abortive, 
they  will  not  bo  allowed,  in  the  winding  ap  of  the  company,  com- 
pensation for  their  service,  either  before  or  after  the  formation 
of  the  company.  Tlie  reason  is  that  labor  performed  by  them 
in  inducing  persons  to  become  members  of  a  company  by  fraud- 
ulently concealing  from  them  a  certain  material  fact,  is  in  the 
eye  of  a  court  of  equity,  deemed  to  hare  been  of  no  value  to  the 
company." ' 

§  457.  Cannot  Make  Secret  Profits  oat  of  tbe  Corporation. — 

Promoters  of  a  corporation  occupy  a  fiduciary  relation  to  it  and 
have  no  right  to  derive  any  advantage  over  other  stnckholdent, 
without  a  full  and  fair  disclosure  of  tbe  transaction ;  and  any  secret 
profits  which  they  acquire  through  promoting  the  corporation  mu^t 
be  refunded,  anif  may  be  recovered  in  equity  by  the  corporntion  or 
its  legal  representative,  and  in  many  cases  at  luw.^  Persons  who 
oi^nize  a  corporation  for  the  purpose  of  working  certain  prop- 
erty are  bound  to  disclose  to  persons,  who  may  be  by  them  tn- 
daoed  to  join  them  in  tbe  company,  what  the  vemlora  nf  the 
property  actually  received  for  it ;  and  if,  by  deceiving  the  mem- 
bers of  the  company  as  to  the  actual  price  paid  for  the  property, 
or  if,  by  collosion  with  the  vendors  they  are  permitted  to  retain 
for  themselves  a  portion  of  tbe  purchase  money,  they  must  ac- 
coont  to  the  company  for  the  same  in  equity  ;i  or  the  company 

>  ItM.  G«tt]'  V.  DevUn,  M  H.  r.  403;  s.  c.  70 

*  Chandler  o.  Bacon,  80  Fed.  Rep.  S.  Y.  GOi;  HIcbeae   o.  Congreve,    I 

688.    Tbe  following  cases  Bnpport  the  Itua!i.  &  H.  160;  Fawcett  v.   Wblte- 

prlnclple  that  eucb  profits  are  ncover-  house,  1    Rubs.  &  H.  13J;    Beck    v. 

able,  though  some  ot  them  were  ac-  Eantorowlcz,  3  Kay&  J.230;  St.  Louis 

Uonsatlaw:  Bagnall «.  Carlton,  6  Ch.  &&  Mining  Co.  e.  Jackson,  E  Cent.  L. 

DiT.  371;  Whale;  &c.  Co.  r.  Green,  6  J.  817.    Tbe  prfnciple    Is  fonnd  em- 

Q.  B.  Div.  109;  Charlton  e.  Haj,  81  bodied  Incases  without  number:  Tyr- 

L.  T.  (N,  a.)   *37;  *.  e.  23  W.R.  129;  rail  v.  Bank,  10  H.  U  Cas.  36;   Klmb.r 

New  Sombrero  Phosphate  Co.  o.  Br-  o.   Barber,  L.  R.   8  Ch.  66;  Puze;   t. 

langer,  S  Ch.   DIv.  73;  Emma  Silver  Senler,  9  Wis.  870;   Pickett  o.  School 

HlnlDg  Co.  g.  Grant,  11  Ch.  DIt.  918;  DtstHct,  S5  Wis.    651 ;  Cook    t>.  Mill 

DenemoruOil  Co.  D.  Densmore,  G4  Pa.  Co.,  43  Wis.  433;  Re  Orphan  Asjlum, 

St.43;  HcElhenny's  Appeal,  61  I^.8t.  86  Wis.  634.    It  is  more  fnllyconsld- 

188;  Simons  o.  Vulcan  Oil  &c.  Co.,  81  «Ted  hereafter  la  its  relation  to  cUreci- 

Pa.  St.    302;  i.  c.  Tbomp.  Off.  Corp.  on.     Poit,  J  4029  el  scg. 
ITS;  Emery  V.  Parrott,  107  Mass.  95;  *  Bankol  Loudon  s.  Tjrrell,  6  Jnr. 
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may  maintain  an  action  of  assumpsiC  against  them  for  the  moneys 
8o  seoretly  reserved  to  themselvesy  as  so  much  money  had  and 
received  to  its  use.^    In  like  manner,  persons  who  purchase  prop- 
erty and  then  organize  a  company  to  purchase  it  from  them, 
stand  in  a  fiduciary  position  towards  such  company,  and  must 
faithfully  state  to  the  company  all  material  facts  relating  to  the 
property  9  which  would  influence  the  company  in  deciding  on  the 
desirability  of  purchasing  it.^    In  such  cases  the  owners  of  prop- 
erty who  desire  to  create  a  company  for  the  purpose  of  pur- 
chasing it  from  them  are  bound,  if  they  wish  to  make  a  contract 
which  will  stand,  to  nominate  independent  directors,  and  to  dis- 
close to  them  the  actual  facts.^    The  principle'upon  which  courts 
of  equity  proceed  in  these  cases  is  a  very  familiar  one.     The  pro- 
moter of  a  company,  like  its  directors,  is  deemed  to  sustain 
towards  the  members  of  the  company  the  relation  of  a  trustee 
towards  his  cestui  que  trust.    This  being  so,  he  will  not  be  per- 
mitted to  speculate  out  of  that  relation,  or  to  derive  secret  ad- 
vantages from  it.     He  is  bound  to  disclose  to  them  fully  all 
material  facts   touching    his  relation  to  them,  including   the 
amount  which  he  is  to  get  for  his  services  as  promoter,  usually 
called  **  promotion   money."     But,  plain  as  this  principle  is, 
great  difficulty  sometimes  arises  in  applying    it,  for  it  is   not 
always  easy  to  determine  at  what  time  this  trust  relation  springs 
into  existence.     If  the  contract  is  made  with  the  company,  or 
with  persons  acting  for  it,  before  he  assumes  towards  it  the  re- 
lation of  promoter,  then  he  is  not  bound  to  disclose  what  he  gave 
for  the  property ;  the  case  stands  precisely  like  a  case  of  bar- 
gain and  sale  between  two  strangers ;  and  if,  without  fraud,  he 
gets  a  good  bargain  from  the  company,  it  is  so  much  good  for- 
tune for  him.^ 


(v.  8.)  924;  Emma  SUver  Mining  Co. 
0.  Grant,  11  Ch.  Div.  918;  Atwool  v, 
Menyweather,  L.  R.  6  Eq.  464,  note; 
Lydney  &c.  Co.  v.  Bird,  88  Ch.  Div. 
S5;  «.  c.  24  Am.  &  Eng.  Corp.  Cas.  28. 
Compare  Cumberland  Coal  &c.  Co.  o. 
Sherman,  80  Barb.  (N.  Y.)  658. 

'  Simons  o.  Vulcan  Oil  &c.  Co.,  61 
?a.  St.  202;  «.  e.  Thomp.  Off.  Corp.,  p. 
172;  Whaley  &c.  Co.  v.  Green,  6  Q.  B. 
DiT.  109. 


*  Erlanger  v.  New  Sombrero  Phos- 
phate Co.,  3  App.  Cas.  1218  (affirming 
8.  c.  5  Ch.  Div.  103) ;  4  Cent.  L.  J.  510. 

s  Ibid,,  8  App.  Cas.  1229,  per  Lord 
Penzance. 

*  Ooyer*8  Case,  1  Ch.  Div.  182. 
See  also  Erlanger  v.  New  Sombrero 
Phosphate  Co.,  3  App.  Cas.  1218 
(afQrming  «.  c.  5  Ch.  Div.  108} ;  4  Cent. 
L.  J.  510,  and  reversing  the  decision 
of  Vice  Chancellor  Malins,  5  Ch.  Div. 
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§  4S8.  Pnroliaalng  and  then  SeUing  to  Oorponrtion  at  a- 
Hlglier  Pripe.  —  It  has  been  well  aaid:  "A  trustee  or  agent 
canaot  purchase  oa  his  own  accouDt  what  he  eelU  od  account  of 
another,  nor  purchase  on  account  of  another  what  he  solU  oa  hi^ 
own  account;  .  .  .  and  if  he  does  ao,  tiio  cestui  qui  trust  or 
principal,  unless,  upon  the  -fullest  kaowledge  of  all  the  facts, 
he  elects  to  affirm  the  act  of  the  trustee  or  agent,  may  repadi- 
ate  it,  or  he  may  charge  the  profits  made  by  the  trustee  or  agent 
with  an  implied  trust  for  his  benefit.*  This  principle  ia  undoubt- 
edly applicable  to  promoters  of  a  corporation  not  yet  tn  «Me,* 
though  it  may  be  difficult  in  strict  logic  to  work  out  such  a  case 
upon  the  theory  that  they  are  trustees  for  a  body  which  is  not 
in  ease  and  which  they  are  proposing  to  create.  Perhaps  the 
conclusion  is  better  worked  out  upon  the  reasoning  of  a  recent 
writer  of  repntatioD:  "  Before  any  shares  had  issued,  the  exist- 
ence of  the  company  was  a  fiction.  The  shareholders  really 
formed  the  company,  each  one  becoming  a  member  when  he 
took  his  shares.  While  the  contract  for  the  purchase  of  the 
property  was  nominally  in  force  from  the  time  of  its  approval 
by  the  board  of  directors,  yet  it  really  took  effect  only  after  the 
shareholders  had  taken  their  shares.  It  then  became  binding  on 
all  the  shareholders  collectively,  or,  in  other  words,  on  the 
company.  The  fraud  really  consisted  in  inducing  the  share- 
faolders  to  enter  into  this  contract  in  their  collectire  capacity, 
and  in  using  the  funds  belonging  to  the  shareholders  cnllectively 
in  paying  the  purchase  price.  It  is  evident  therefore  that  the 
injury  to  the  aharehoMers  was  not  an  injury  to  the  collective  or 
corporate  interests,  and  that  the  company  was  the  proper  com- 
plainant." '  It  seems,  however,  that  the  case  cannot  rest  upon 
tbe  idea  of  two  parties  to  a  trade  dealing  with  each  other  at 

91,  which  proceeded  on  the  aathorlty  Cook  v.  Berlin  &c.  Co.,  43  Wis.  (83; 

of  Qover's  Case.  Re  OrphAa  Aaylam,  36  Wis.  6S1. 

1  Parker  v.  Nickerson,  137  Hub.  >  Society  i>.  Abbott,  a    Bear.    fifi9; 

487;  Parker  v.  Ntckersoo,  113  Hua.  New  Sombrero  Pboepbate  Co.  e.  Er- 

19S.     Cues  afflrming  tbls    principle:  Utnger,  6Ch.  Div.  73;  St.  Louis  &c.  R. 

Tyrrell   if.  Bank,  10  H.    L.  Cas.  36;  Co.  «.  Tlernui,  67  Gan.  606;  Ke  Paper 

Klmber  d.  Barber,  L.  R.  8  Ch.  56;  Sim-  Box  Co.,  IT  Cb.  Div.  ITI. 
one  t>.  Valcan  Oil  &c.  Co.,  61  Pa.  St.  >  Mor.  PrU.  Corp.,  lat  ed.  5  279; 

302;  Pnze;    o.    Senior,    9   Wla.    370;  commentlDg on  New  Sombrero  Phos- 

Plckett  V.  School  District,  2e  Wis.  661 ;  phat«  Co.  v.  Brlanger,  G  Oh.  DIt.  73. 
326 


LiABirmr  TO  THE  ooMPANT.     [1  ThoDip.  Corp.  §  45S. 

arm^s  length.     While  the  promoters,  at  the  time  of  making  the 
offer,  are  not  in  a  relation  of  trust  and  confidence  with  those  to 
whom  they  make  it,  yet  by  the  offer  itself  they  propose  to  enter 
into  such  a  relation  with  them ;  and  this  circumstance  puts  them 
under  the  same  duty  of  making  full  and  fair  disclosures  to  them 
which  they  would  be  under  if  the  trust  relation  had  already  been 
established.     There  is  a  depth  of  turpitude  in  the  concealment  of 
material  facts  under  such  cases,  analogous  to   that  which  exists 
where  material  facts  are  concealed  by  persons  intending  to  enter 
into  the  marriage  relation  with  each  other.     The  very  suggestion 
made  by  associates  to  intending  subscribers  to   the  corporate 
shares  —  *•  We  are  going  to  be  your  co-adventurers  in  this  enter- 
prise to  be  founded  and  prosecuted  for  the  common  profit  of 
all/' — implies  an  obligation  on  their  part  to  deal  openly  and 
with  the  same  fidelity  which  is  demanded  where  a  trust  relation 
has  been  established.     If,  under  such  circumstances,  they  pur- 
chase property  at  one  price  and  sell  it  to  the  corporation  at  a 
^eater  price,  concealing  from  its  members  the  fact  that  they  are 
making  a  profit,  according  to  all  ordinary  conceptions  of  honesty, 
each  member  has  the  right  to  say  that  he  has  been  cheated.^ 

• 

1  Sir  Nathaniel  Lindley,  in  his  work  when  it  was  his  daty  to  obtain  it  for 

oa  partnership,  after  stating  the  rule  the  company,  and  it  immediately  f o1 - 

thatneitherpartners  nor  directors  of  a  lows   that   he   cannot,  without   the 

company  are  at  liberty  to  make  indi-  fullest  disclosure  on  his  part,  charge 

Tidosl  profits  out  of  the  business  of  the  company  with  more  tlian  he  actu- 

the  concern  without  the    knowledge  ally  gave.'*    Lind.  Part.  (1st  ed.)  497. 

and  consent  of  their  associates,  says :  To  the  same  effect  is  the  opinion  by 

'^Themle  nnder  consideration  is  pe-  Sir  John  Romllly,  M.  R  ,  in  Bank  of 

CQliarly    applicable    to    trausactions  London  v.  Tyrrell,  5  Jur.  (x.  s.)  924, 

which  precede  the  formation  of  a  com-  distinguishing  Great  Luxembourg  R. 

pany  or  partnership.    Judging    from  Co.  v.  Magnay,  25  Beav.  6S6.    Quoting 

recent  erents  and  disclosures,  nothing  this  language,  it  has  been  said  in  the 

wems  more  common  than  for  a  person  Supreme    Court   of    Pennsylvania  by 

engaged  in  getting  np  a  company,  to  Mr.  Chief  Justice  Thompson:   <*The 

obtain  for  the  company  property  of  principle     is   undoubtedly   the  same ' 

which  it  is  in  want,  and  try  and  make  where  parties  profess  to  have  acted 

the  company  pay  him  more  than  he  for  a   company    and  their  purchases 

gave  for  it.    Such  a  transaction    can  have  been  accepted  on  representations 

never  stand.    There  may  undoubtedly  that  they  were  made  for  it.    In  one  or 

he  a  valid  sale  to  a  company  by  persons  the  other  of  these  attitudes,  namely,  as 

engaged    in    getting   it   up ;     .     .    .  agents  of  a  company  to  be  gotten  up, 

hntonce  let  It  be  shown  that  the  al-  or  as  having   professed    so  to  have 

leged  vendor   obtained  the  property  acted,  tlie  jury  must  have  found  thej 
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t  is  immaterial  that  tbecompaay  gets  the  property  at  A^ood  bar- 
tain.  This  does  not  relieve  the  promoter  from  liability ;  for  the 
lompaay  haa  a  right  to  the  best  bargain  which  those  acting  in  its 
Qtereiitas  fiduciaries  can,  with  full  knowledge  of  the  facts,  give 
t.'  Kor  is  it  an  answer  to  such  an  action  that  the  company  is  a 
luctunting  body,  and  that  it  muy  be  that  no  person  who  vras  a 
oember  at  the  time  of  the  transactions  is  a  member  at  the  time 
if  the  bringingof  the  suit;  but  in  such  a  case  the  Courtis  bound 
o  consider  tbe  company  as  having  a  perpetual  existence,  and  is 
lot  at  liberty  to  go  into  the  question  of  what  individoaJs  it  is 
lomposed  of.' 

S  450.  Illastratlons.  —  A  leading  ease  on  this  subject  is,  with- 
»ut  doubt,  that  of  Krlanger  v.  New  Sombrero  Fbospliate  Co. ,'  which 
■rent  through  the  various  courts  of  equity  in  England  to  the  House  of 
[jords,  by  which  House  It  was  decided  in  the  year  1878.  The  facts  of 
t  were  as  follows:  A  "  syndicate  "  (or  partnership)  of  persons,  of 
vhich  one  Erlanger  was  at  the  head,  purchased  from  the  official  liqui- 
lator  of  an  iusolvent  company,  an  island  said  to  contain  valuable  mines 
)f  phosphates.  Erlanger,  who  managed  the  business  of  this  purchase, 
srepared  to  get  up  a  company  to  purchase  the  island  and  work  the 
nines.  He  named  five  persons  as  directors.  Two  were  abroad.  Of 
ie  three  others,  two  of  the  proposed  directors  were  persons  entirely 
mder  his  control,  and  were  furnished  by  him  with  the  shares  which 
irere  set  forth  in  the  memorandum  of  association  as  necessary  to 
iiualify  for  the  oflSce  of  director.  One  of  these  two  persons  appears  to 
have  acted  as  a  business  agent  of  Erlanger ;  the  other  was  bis  friend. 
The  sale  of  the  island  was  made,  nominally,  by  a  person  who  really  bad 
DO  interest  in  the  island,  and  was  made  to  the  director  who  was  Uie 
business  agent  of  Erlanger,  and  who  appeared  as  the  purchaser  of  the 
company.  The  two  directors,  with  whom,  through  Erlanger's  arrange- 
ment, a  third  person,  D.  (one  entirely  uninformed  on  the  subject  of  the 
original  purchase,  and  the  subsequent  sale),  was  associated,  assuming 
to  act  as  ditectors  of  the  company,  accepted,  on  its  behalf,  the  pur- 
chase. A  prospectus  was  issued  giving  a  very  favorable  account  o' 
the  scheme.     Many  persons  took  shares.     At  the  first  meeting  of  the 

stood.     In  either,  It  seems  cleu,  they  i  Beck  v.  KoDlorowlcz,  S   Ea;  &  J. 

could  not  legally  retain   the   ftdTHUCe  2S0. 

price  on  th«  property  whicb  tbey  re-  *  Phosphate    Sewage  Co.  c.  Bart- 

ceired."    Simons    v.  Vulcan  OH  &c.  mont,  6  Ch.  DIt.  394,141. 
Co  ,  61  Pa.  St.  302,  318;  «.  c.  Tbomp.  *  3  App.  Gas.  1218  (afOrmlng  (.  c 

Off.  Corp.  173,192.  E  Ch.  Div.  103) ;  tCeot.  L.  J.  610. 
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siuureholderB,  D.  took  the  chair  as  a  director.     Being  questioned  by  a 
shareholder  as  to  certain  rumors  relating  to  the  purchase  of  the  island 
and  its  price,  on  the  first  sale,  and  then  on  its  resale  to  the  company, 
D.  avowed  his  want  of  knowledge,  but  declared  his  belief,  in  the  good- 
ness of  the  scheme.    The  real  circumstances  of  the  sale  and  purchase 
were  not  disclosed  to  the  shareholders,  but  the  purchase  of  the  island  was 
adopted  by  the  shareholders  then  present.    This  was  in  February  1872. 
In  June  of  the  same  year  there  was  a  general  meeting  of  the  share- 
holders.    The  rumors  before  referred  to  had  become  stronger,  and  a 
committee  of  investigation  was  appointed,  on  the  receipt  of  whose  re- 
port in  the  following  August,  the  original  directors  were,  at  a  public 
meeting,  removed,  and  a  new  set  of  directors  appointed,  with  power  to 
take  measures,  etc.,  for  the  good  of  the  company.     The  new  directors 
entered  into  a  correspondence  with  the  vendors  of  the  island,  which 
terminated  in  nothing;  and  in  December,    1872,  a  bill  was  filed  to 
rescind  the  contract.     It  was  held  that  the  contract  could  not  be  sus- 
tained.    Upon  these  facts  the  only  substantial  disagreement  between  the 
equity  Judges  and  the  law  lords,  appears  to  have  been  on  two  points :    1. 
Whether  the  syndicate  represented  by  Baron  Erlanger  were  really  pro- 
moters of  the  company  at  the  time  of  the  transaction  sought  to  be 
ondone,  in  the  sense  that  a  fiduciary  relation  existed  between  them  and 
the  company.     It  was  upon  this  point  that  Vice  Chancellor  Malins,  who 
first  heard  the  case,  dismissed  the  bill.     2.  Whether  the  company  had 
been  guilty  of  laches  in  not  sooner  instituting  proceedings  for  a  rescis- 
sion.   Upon  this  ground  Lord  Cairns,  in  the  House  of  Lords,  thought 
that  the  bill  could  not  be  sustained.     With    these  exceptions,  the 
jadges  and    law  lords    seem    to    have  been    agreed  that   it   was  a 
case  for  equitable  relief,  and  it  was  so  finally  decided.     -    -    -    - 
By  an  agreement  between  the  vendors  of  a  mine  and  G. ,  a  financial 
agent,  the  vendors  agreed  to  sell  the  mine  to  a  company  to  be  formed 
by  G.  for  its  purchase  at  a  price  named,  and  that  G.  should  receive 
20  per  cent,  of  the  amount  of  the  allotted  capital  of  the  company.     By 
a  second  agreement  between  P.,  the  agent  of  the  vendors,  and  D.  (a 
nominee  of  G.),   described  as  agent  of  the  intended  company,  P. 
agreed  to  seU  the  mine  to  the  company  for  the  price  mentioned  in  the 
former  agreement,  but  no  reference  was  made  to  the  percentage  which 
6.  was  to  receive.     Shortly  afterwards  the  company  was  formed ;  the 
memorandum  of  association  and  prospectus  which  were  settled  by  G., 
stated  that  its  object  was  to  carry  out  the  second  agreement  and  for  the 
purchase  and  working  of  the  mine,  but  they  contained  no  reference  to 
the  first  agreement,  under  which  G.  received  the  amount  therein  agreed 
apon.    G.  secured  the  services  of  the  first  directors,   provided  their 
^inalifications,  and  launched  the  company.     In  an  action  by  the  com- 
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my  to  make  him  liable  for  what  he  had  received  wiUioatthe  knowledge 
!  the  company,  it  was  held  that  G.  was  liable  for  the  amount  of  the 
icret  profit  which  he  bad  made ;  also  that,  in  estimating  the  amount  of 
icb  profit  be  was  entitled  to  be  allowed  all  sums  bona  Jide  expended  in 
icuring  the  eervices  of  the  directors  and  providing  their  qualification, 
id  io  payments  to  the  brokers,  to  the  officers  of  the  company  and  to  tbe 
ablio  press  in  relation  to  the  compaoy.'  -  -  -  -  In  another  case 
le  facte  were  that  the  defendant  applied  to  one  W.  to  assist  bim  in 
.sposiog  of  certain  lead  mines  which  he  held  under  an  agreement  for  a 
ase  for  twenty-one  years,  and  which  he  had  discovered  to  be  of  no  value, 
he  defendant  proposed  to  dispose  of  his  interest  for  £1,000,  and  the 
iheme  concocted  between  himself  and  W.  was,  that  a  company  shonld 
s  formed  for  the  purpose  of  purchasing  and  working  the  mines,  which 
ere  to  be  sold  to  such  company  for  £7,000.  Of  this  money  the  de- 
>ndant  was  to  receive  £4,000,  while  the  remmning  £3,000  was  to  be 
aid  to  W.  for  his  assistance  in  getting  up  tbe  company.  This  ^ree- 
lent  was  concealed  from  the  other  directors,  who  were  induced  to 
elieve  that  £7,000  was  bona  fide  to  be  paid  as  purchase  money.  Shares 
I  the  proposed  company  were  sold,  on  which  £3,940  was  received, 
his  money  was  paid  over  to  the  defendant  and  600  shares  were 
!gist«red  in  his  name  as  paid  np,  in  part  payment  of  the  £7,000,  the 
leged  price  of  the  mines.  The  plaintiS  filed  a  bill,  on  behalf  of  him- 
tlf  and  all  the  other  shareholders  of  the  company,  for  the  purpose  of 
)mpeUing  repayment  from  the  defendant  and  W.  of  tbe  £3,940,  and  a 
■tuTQ  of  the  600  shares  allotted  to  the  defendant.  Sir  W.  Page  Wood, 
.  C  held  that  this  "was  a  simple  fraud,  and  nothing  else;"  that  W. 
as  in  duty  bound  to  inform  the  company  at  what  price  he  had  bought 
le  mines  ;  and  he  accordingly  granted  the  prayer  of  the  bill.*  .... 
.  &  C,  as  promoters  of  a  projected  corporation,  negotiated  an  agree- 
lent  between  the  owners  of  certain  patents  and  the  corporation  (to  be 
lereaf  ter  created)  by  which  B.  &  C.  were  to  receive  3,750  shares  of  the 
xpital  stock  of  tbe  new  company,  less  625  shares  which  they  were  to 
jsigD  to  another.  B.  &  C.  offered  tbe  public  an  option  to  take  stock 
I  the  new  company,  disclosing  the  purchase  of  the  patents  and  also 
le  fact  that  a  portion  of  the  stock  was  to  be  issued  to  tbe  former  owners 
I  part  payment,  but  not  informing  purchasers  that  they  were  to  have 
«ck  OD  any  different  terms  or  conditions.  It  was  further  agreed  be- 
veen  B.  &  C.  and  the  owners  of  the  patents  that  B.  should  be  tbe  presi- 
ent  and  C.  the  treasurer  of  tbe  corporation.  They  were  so  elected, 
ad  placed  a  large  amount  of  the  stock  at  seven  dollars  a  share,  obtain- 

1  BmmaSilTer  UlnlngCo.v.Orant,  ■  Atwool  v.  Herrrweather,  L.  R. 

1  Cb.  Dir.  918.  S  Bq.  iH,  note. 
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ing  their  own  for  nothing.  It  was  held,  in  a  suit  in  equity  by  a  receiver 
of  the  corporation,  that  they  must  refund  the  secret  profits  so  obtained. 
It  was  farther  held  that  the  corporation,  or  its  legal  representative,  had 
the  right  to  elect  (1)  whether  the  shares  should  be  transferred  back  to 
it;  or  (2)  if  the  shares  had  been  sold,  whether  the  entire  profits  accruing 
from  the  sale  should  be  turned  over ;  or  (3)  whether  it  should  be  paid 
the  sum  lost  by  reason  of  being  deprived  of  the  right  to  place  the  shares 
with  other  persons  at  seven  doUars  per  share.  ^  The  company,  or  its 
legal  representative,  had  the  right  to  say:  '^  Although  you  may  have 
derived  no  profit  by  selling  the  shares,  yet  you  deprived  us  of  placing 
them  with  other  persons,  and  you  must  therefore  pay  us  the  sum  we 
have  lost  by  reason  of  our  being  deprived  of  the  right  of  placing  these 
ahares  with  other  persons.'*  ^ 

{  460.  No  liiablllty  wbere  the  Transaction  is  Folly  Dis- 

closed. — It  is  only  where  the  profit  is  secret  Aud  undisclosed 
from  the  other  parties  in  interest,  that  an  action  lies  to  recover 
it.  There  is  no  rule  of  law  or  equity  which  prevents  the  owner 
ot  property  from  organizing  a  corporation  and  selling  his  prop- 
erty to  that  corporation  at  a  higher  price  than  he  paid  for  it, 
provided  he  discloses  the  facts.  He  is  bound  to  put  the  di- 
rectors of  the  purchasing  company  in  possession  of  full  inf orma- 


1  Chandler  v.  Bacon,  80  Fed.  Bep. 
tt8. 

*  IM. ;  citing  Carling's  Case,  1  Ch. 
XHy.  115,  126,  127;  McKay's  Case,  2 
Ch.  Diy.  1;  De  Bnvigne's  Case,  5  Ch. 
IHt.806;  Nant-7-Glo  &c.  Co., v.  Grave, 
12  Ch.  Div.  788.  The  concealment  of 
t  sub-agreement  oetween  the  promot- 
^  of  a  company  and  four  of  its  di- 
Kctors  by  which  a  part  of  a  sum  which, 
according  to  the  articles  of  associa- 
^DfiBtobe  paid  to  the  promoters 
lor  their  labor  and  expense  in  getting 
^  the  concern,  is  in  fact  paid  to  such 
^Jlwctors,  vitiates  the  whole  contract 
between  the  company  and  promoters. 
Bz  parte  Wmiam«,  L.  R.  2  Eq.  214. 
Bot  where  H.,  a  contractor,  obtained 
^m  one  of  the  cantons  of  Switzer- 
^nd  a  concession  for  building  a  rail- 
'^  which  concession  he  transferred 
^  t  company  formed  for  that  purpose, 
't  was  held  no  ground  for  relieving  a 


shareholder  in  such  company  from 
his  contract  of  subscription  that 
H.  had  secretly  agreed  to  give 
to  certain  directors  paid-up  shares 
in  consideration  of  his  consenting  to 
act  as  a  director;  nor  that  he  had  se- 
cretiy  given  to  two  other  persons, 
who  afterwards  became  directors,  a 
sum  of  money  in  bills,  in  consideration 
of  their  procuring  a  credit  company 
to  brins;  out  the  railway  company  in 
question.  The  reason  assigned  by 
Lord  RomiUy,  M.  R.,  for  so  h  )lding 
was  that  these  transactions  were  not 
such  as  materially  to  effect  the  suc- 
cess of  the  undertaking,  and  hence  the 
fact  that  they  had  been  concealed  from 
the  shareholders  would  not  entitle 
him  to  say  that  if  he  had  known  of 
them,  he  would  not  have  taken  the 
shares.  Heymann  v.  European  &c.  B. 
Co.,  L.B.  7Eq.  154. 
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tion,  BO  that  they  can  exercise  an  independent  judgmeDt  toDching 
;(ll  matters  which  affect  the  interests  of  the  company.*  The 
mere  fact  that  he  sells  to  the  company  and  aflervsardt  becomes 
a  director  in  it,  does  not  make  him  liable  for  the  profits  which  he 
acquired,  if  he  acta  openly  and  honestly  and  as  an  independent 
vendor.' 

%  461.  Company  may  AfOrm  Promoters'  Contract  and  Bin- 
force  It  for  Its  own  Beneflt.  —  It  i^  not  at  all  necessary  to  the 
right  of  the  company,  as  against  its  promoters,  to  recover  what- 
ever secret  profits  they  have  made  in  violation  of  their  trust,  that 
there  should  be  a  resoissioD  of  the  contract  between  them  ami 
the  etrangers  from  whom  they  may  have  purchased  the  prop- 
erty which  they  have  conveyed  to  the  company  at  an  enhanced 
price.'  On  the  contrary,  it  is  within  the  pleasure  of  the  com- 
piiny  to  elect  to  disaffirm  and  recover  specifically  what  it  has 
parted  with,  where  such  a  recovery  can  be  had,  or  to  affirm  and 
compel  its  promoters  to  account  for  their  profits;  *  and  it  part  of 
the  <<  promotion  money,"  as  it  is  termed  in  the  English  books, 
remains  unpaid,  the  company  may  recover  in  no  aiAion  at  law 
against  the  vendors,  as  money  belonging  to  the  company,  and  not 
to  its  promoters.' 

§  462.  Not  Heoessary  Co  Besolnd  the  Whole  Transaction. — 

It  is  not  necessary  for  the  company,  when  it  comes  into  exist- 
ence, to  rescind  the  whole  tranaaction.  It  may  affirm  the  trans- 
action in  so  far  as  it  is  honest,  and  disaffirm  it  in  ao  far  as  it  is 
fraudulent  and  against  its  rights.* 

>  ErUnger  o.  New  Sombrero  Fhoa-  •  Wbalo;  4c.  Co.  v.  Orwn,  6  Q,  B. 

phat«Co.,3App.  Cas.  1218.  Dlv.  109i  pott,  $467,  where  tbe  facts 

■  Densmore  Olt  Co.  c.  Deosmore,  are  more  full;  Stated. 
U  Pa.  St.  43;  Laagren  v.  Peimell,  10  •  ThlB  was  held  In  Lfdnej  &c.  Co. 

WeeU.  Note  of  Cas.  297;  Albion  8teel  v.  Bird,  8S  Oh.  Dlv.  SG;  a.  e.  34  Am.  t 

&  Wire  Co.  v.  Martin,  1  Ch.  DIt.  GSO.  Bag.  Corp.  Cas.  23.    It  la  Illustrated 

•  Emma  Silver  Mining  Co.  D.  Lewis,  by  the  following  caaea.  In  none  ol 
4  C.  P.  Dlv.  30G,  409.  Compare  Lad;-  which  was  the  whole  transaction  aet 
well  Mining  Co.  v.  Brookes,  SG  Ch.  aside:  Beckn.Ksntorowlci,  SEar  &  J. 
DiT.  400;  ■.  c  17  Am.  &  Eng.  Corp.  230;  Emma  Sliver  Mining  Co.  v. 
Caa.  22.  Lewis,  4  C.  P.  Dlv.  396;    Bagnall  v. 

*  ChaodleT  v.  Bacon,  30  Fed.  Bep.  Carlton,  6  Cb.  Div.  371;  Whalej  4c. 
US.  Co.  D.  Green,  S  Q.  B.  Dlv.  109. 
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§  463.  Bedncttons  for  Promoting  Company.  —  In   one   of 
the  authoritative  English  coses  on  this  question,  while  the  pro- 
moter was  held  bound  to  account  for  secret  profits,  he  was  al- 
lowed all  sums  bona  fide  expended  in  securing  the  services  of  the 
directors,  and  providing  their  qualifications,  and  in  payments  to 
the  brokers  and  officers  of  the  company,  and  to  the  public  press 
in  relation  to  the  company.^     But  in  a   later  case  the  Court  of 
Appeal  of  that  country,  in  an  opinion  delivered  by  the  Lord 
JasticeLiindley,  refused  to  allow  a  fraudulent  promoter  the  pay- 
ments made  by  him  in  procuring  the  issue  of  shares,  saying: 
'^  It  appears  to  us  wholly  wrong  to  make  the  company  pay  for 
the  issue  of  its  own  shares.     No  part  of  the  capital  of  the  com- 
pany conld  be  properly  so  applied."     On  the  other  hand,  it  was 
held  that  the  promoter  ought  to  be  allowed  legitimate  expenses 
incorred  by  him  in  forming  and  bringing  out  the  company,  and 
that  these  sums  would  include  six  hundred  pounds  charged  for  the 
Ttporl^  the  fees  paid  to  solicitors  and  brokers,  and  the  sums  paid 
tor  advertising^  printing^  etc.^    The  court  refused  to  allow  a  sum 
which  the  promoter  had  expended  in  obtaining  from  another  per- 
ion  a  guaranty  to  a  sharetaker  who  had  been  induced  to  sub* 
scribe  for  some  of  the  shares.' 

§  464.  Compromise  of  Salt  against  Vendors.  —  The  fact  that 
the  company  has  compromised  a  suit  against  the  vendors,  for  the 
rescission  of  the  contract  of  sale,  uffords  no  defense,  in  an  action 
against  the  promoters,  to  compel  them  to  account  for  secret 
profits ;  since  the  promoters  occupy  toward  the  company  a  posi- 
tion entirely  different  from  that  of  vendors,  who  are  strangers  to 
it.* 

{  465.  Measure  of  Recovery  in  Equity.  —  It  has  been  said 
that  in  such  cases  equity  does  not  give  damages,  but  decrees  a 
restoration  of  the  thing  wrongfully  taken,  that  is,  the  money  re- 
ceived, or  an  equal  sum,  with  interest.*  The  company  recovers 
^m  the  promoter  the  amount  of  profit  which  he  has  made  out 

^  Smma  Silver  Mining  Go.  v.  Grant,  <  Tbid. 

nCh  Div.  91S.  .  «  Bagnall  v.  Carlton,  6  Cli.DiT.871. 

'  Lydney  ftc.  Co.  «.  Bird,  88  Ch.  *  McElhenny's  Appeal,  61  F&.  St. 

Dhr.  8S.  188. 
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of  the  secret  agreement.     This  is  not  necessarily  the  roond  sum 
which  he  secretly  received  from  the  vendor  of  the  property ;  nor, 
where  the  transaction  has  taken  the  form  of  a  sale  of  the  property 
by  the  vendor  to  him,  and  by  him  to  the  company,  is  it  necessarily 
the  round  difference  between  the  amount  which  he  received  from 
the  company  and  the  amount  which  he  paid  to  the  vendor ;  but  it 
is  the  net  profit  which  he  has  made  out  of  the  transaction  — what 
went  into  his  pocket  beyond  what  would  have  gone  there  if  no 
transaction  had  taken  place.     In  other  words,  he  must  surrender 
to  the  company  the  sum  he  received,  less  the  costs,  charges 
and  expenses  properly  incurred  by  him  in  the  promotion  of  the 
company.^    In  taking  an  account  of  such  profit,  he  would  be 
credited  with  all  sums  bona  fide  expended  by  him  in  procuring 
the  services  of  directors  and  providing  their  qualification,  and  all 
bona  fide  payments  made  to  promoters  and  officers  of  the  com- 
pany, and  to  the  public  press  in  relation  to  the  company.' 

§  466.  Liiablllty  at  Law  for  Secret  Profits. —  Although  the 
right  to  relief  in  equity  has  not  been  doubted  in  any  recent  period, 
it  seems  to  have  become  the  settled  law  in  America  that  promoters 
are  liable  to  the  corporation,  when  it  comes  into  existence,  in  an 
action  of  assumpsit^  or  under  the  codes,  in  an  action  of  the  nature 
of  assumpsit f  for  any  secret  profits  which  they  have  made  in  the 
matter  of  promoting  the  corporation  and  bringing  it  into  exist- 
ence. The  leading  American  decision  on  the  subject  is  the 
Pennsylvania  case  of  Simons  v.  Vulcan  Oil  and  Mining  Co.' 
decided  in  1869.  It  was  there  held  that,  where  persons  pur- 
chase land  with  a  view  of  organizing  a  corporation  to  purchase 
it  of  them,  and  then  organize  such  a  corporation  and  sell  the 
land  to  it,  at  a  price  in  advance  of  what  they  gave  for  it, 
representing  that  the  price  paid  by  the  corporation  is  the  same 
price  which  they  have  paid  to  the  original  vendors,  they  are 
bound  to  restore  to  the  corporation  the  difference  between  the 
price  paid  by  them  for  the  land  and  the  price  at  which  they  sold 
it  to  the  corporation;  and  that,  for  this  difference,  the  corpora- 


1  Bagnall  «.  Carlton,  6  Ch.  Div.  371 ; 
Emma  Silver  Mining  Co.  v.  Grant,  II 
Ch.  Div.  918. 
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*  61  Pa.  St.  202;  Tliomp.  Off.  Corp. 
172. 
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lion  may  maintain  an  action  of  (usump^it  a^nst  them,  although 
the  gravamen  of  the  action  19  fraud  and  deceit^ 

i  467.  Illnatrations. —  In  an  action  at  law  it  appeared  that  two 
penons,  whom  we  will  call  A.  and  B.,  connived  together  to  make  a 
profit  throngh  the  promotion  of  a  company.  A.  had  purchased  certain 
calioo  printing  works  for  the  sum  of  15,000  pounds.  He  then  asso- 
ciited  B.  with  him  as  a  promoter  of  a  company  to  be  formed  for  the 
purchase  of  the  works  from  A. ;  and,  for  the  purposes  of  the  negotia- 
tions for  the  purchase,  a  contract,  which  a  jury  found  to  be  a  sham,  was 
entered  into  between  A.  and  B. ,  pretending  to  sell  the  works  by  A.  to 
B.  for  20,000  pounds.  The  company  was  ultimately  formed,  its 
directors  being  nominees  of  A.  and  B. ,  and  the  works  were  conveyed  by 
A  and  B.  to  the  company  for  20,000  pounds.  There  was  a  secret 
agreement  between  A.  and  B.,  that  A.  should  pay  to  B.  the  sum  of 
3,000  pounds  out  of  the  purchase  money.  It  was  held  that  B.,  as  a 
promoter  of  the  company,  was  not  entitled  to  this  8,000  pounds,  but 
tiiat  the  company  were  entitled  to  affirm  the  agreement  made  between 
A  and  B.,  as  an  agreement  made  by  B.  with  A.  on  their  behalf,  and  to 
enforce  it  against  A. ;  and  that  consequently  they  could  recover  the 
3,000  pounds  from  A.'  ....  Secret  profits,  fraudulently  made 
by  a  promoter  of  a  company,  may  also  be  recovered  from  him,  under 
the  English  view,  by  an  action  at  law  proceeding  on  the  ground  of 
(msjpiracy.  This  was  held  by  the  English  Court  of  Appeal  in  the 
celebrated  case  of  the  Emma  Silver  Mining  Co.  v.  Lewis.*"*  There 
the  defendants,  who  were  metal  brokers,  having  previously  sold  ore  of 
aa  American  mine  on  a  commission  of  two  and  one-half  per  cent., 
tfraoged  with  one  of  the  proprietors  to  assist  in  selling  the  mine  to  a 
company  to  be  raised  by  him  in  England.  He  was  to  procure  the 
appointment  of  the  defendants  as  metal  brokers  of  the  company,  at  the 
Qsaal  rate  of  English  commission,  namely,  one  per  cent.,  and  he  prom- 
ifled  that  the  defendants  should  be  liberally  remunerated,  to  an  extent 
at  least  of  500  pounds,  for  their  assistance,  and  to  compensate  for  the 
loss  of  the  higher  commission.  They  were,  as  he  knew,  acquainted 
with  the  facts  detrimental  to  the  reputation  of  the  mine,  and  he  prom- 
ised the  liberal  remuneration  to  insure  their  silence  respecting  those 

'  The  gromids  on  which  snch  a  re-  submitted  to  him, — which  charge  and 

covery  is  supported  were  stated  at  rulings  were  affirmed  by  the  Supreme 

^rge  by   Hare,   P.J. —  a  very  able  Court. 

i^dgei  known  to  the  American  bar  as  *  Whaley  &c.  Co.  v.  Green,  6  Q.  B, 

*  writer  upon  several  of  the  leading  Div.  109. 
titles  of  the  law,~in  his  charge  to  *  4  C.  P.  Div.  896. 

tbe  jury  and  in  his  rulings  upon  points 

335 


L  Thomp.  Corp.  S  468.]    pkohoters. 

iBCts.  The  dflfendtuita  asaisted  him  in  his  endesTors  to  sell  the  mine  to 
I  company  to  be  formed  for  the  purchase  of  it,  but  left  him  to  fix  the 
)rice,  get  up  the  company  and  manage  all  t^e  details  respecting  the 
lale.  He  procured  the  formation  of  the  company  and  procured  it  to 
)urchase  the  mine  at  the  price  of  100,000  poanda,  half  to  be  paid  in 
sash  and  half  in  paid<np  shares.  The  defendants  were  appointed 
netal  brokers  of  the  company  at  one  per  cent,  commission ;  allowed 
hemselves  to  be  named  in  the  prospectus  as  being  ready  to  answer  aay 
nquiries  relating  to  the  mine,  and  in  fact  answered  such  inquiries ;  but 
cept  silence  with  respect  to  iha  detrimental  tacts  known  to  them.  Fay- 
nent  having  been  made  for  the  mine  to  the  proprietor,  250  fully  paid- 
ip  shares  out  of  those  received  from  the  company  were  transferred  by 
lim  to  the  defendants,  and  were  subsequently  sold,  and  the  proceeds 
eceived  by  them.  This  transaction  was  not  disclosed  to  the  company, 
rhereafter  the  company  brought  an  action  against  the  defendants  to 
vcover  the  proceeds,  as  secret  profits  made  by  them  as  promoters, 
rhe  judge  left  the  question  whether  they  were  promoters,  without  any 
lefinition,  to  the  Jury,  and  it  was  held  that  this  was  no  error.  It  was 
lorther  held  that  the  defendants  were  in  a  fiduciary  relation  to  the  com- 
>any,  and  therefore  liable  to  refund  the  secret  profits,  although  the 
iontract  of  sale  was  not  rescinded.  The  jury  found  for  the  plaintiffs, 
udgment  was  entered  on  the  verdict,  luid  a  rule  for  a  new  trial  was  dia- 
iharged  by  the  Court  of  Appeal.* 

{  468.  Immaterial  that  Dlrectora  of  tbe  Corporation  Knew 
>f  the  Frand.  —  Tbe  corporatioQ  is  none  the  less  defrauded,  but 
he  crime  committed  against  its  ioDOcent  stockholders  and  credit- 
ors is  aggravated,  by  the  fact  that  its  directors,  whose  duty  it  is 
o  protect  them  against  the  fraud,  have  knowledge  of  it,  and  oon- 
(iir  in  it,  or,  what  is  worse,  participate  in  it.  Tbe  knowledge  of 
he  directors  of  the  frauJ  will  not,  therefore,  prevent  tbe  cor- 
>oration  from  maintaining  an  action  at  law  against  tbe  pro- 
noters .' 

'  Emma  Silver  HlnlngCo.  t>.  Lewis,  common-law  action  for  deceit,    and 

•jpra.    Unsacceeslnl  aciion  for  dum-  tbat,as  there  was  no arranKement,  but 

iges  bj  a  shareholder  gainst  a  pro-  only  sn  eipcctat'on  that  the  directors 

Doter,  on  the   groand   that   he  bad  would  receive  promotion  moaej  from 

«celTed  promotion  mone;r  not  stated  the  company,   the  prospectas  did  not 

D  the  prospectas :  Arkivrlgbt  v.  New-  contain  any  statement  on  which  sach 

K>ld,  17  Cfa.   DiT.  801.    It  vros  "held  an  action  conid  be  grounded, 
bat,  altboDgh  the  action  was  broaght  '  Simons  d.  VuIcbd  Oil   &c.  Co.,  61 

n  the  chancery  division,  It  mnst  be  Pa.  St.  S02;  t.  e.  Thomp.  09.  Corp. 

leclded  on  principles  applicable  to  a  ITS. 
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{  409.  lilabllltgr  for  Fraudulent  Bepreseiitations.  —  While 
native  concealment  is,  in  equity,  tantamount  to  positive  fraud 
where  there  is  a  duty  to  disclose  the  truth,  yet  the  case  which 
caUs  for  the  application  of  the  foregoing  principles  is,  if  possi- 
ble, stronger,  where,  through  fraudulent  representations  and 
devices^  a  property  is  foisted  upon  a  company  by  its  promoters 
at  a  grossly  excessive  valuation.     In  such  a  case  the  company 
may  maintain  an  action  in  equity  against  them,  and  also  against 
its  directors  concurring  in  the  fraud,  to  recover  what  it  has  lost 
thereby.^    The  same  result  is  reached,  in  England,  in  the  event 
of  the  insolvency  of  the  company  and  its  winding  up  under  a 
statute,  by  placing  the  fraudulent  promoters  upon  the  list  of 
canlribuiories.    Thus,  where  two  of  the  promoters  of  an  under- 
taking for  the  purchase  and  alteration  of  a  theater  issued  a  circu- 
lar, stating  that  *^  the  remodelling,  redecorating  and  refurnishing 
will  cost  12,000  pounds,  and  of  this  sum  only  5,000  remains  for 
sabscription," — it  was  held  that,  upon  the  winding  up  of  the  ven- 
ture, the  two  promoters  must  be  settled  upon  the  list  of  con- 
tributories  for  all  the  balance  of  the  unsubscribed  capital  above 
12,000  pounds,  —  in  other  words,  that  they  must  make  good 
their  misrepresentation  out  of  their  pockets.'    But,  of  course, 
if  the  representations  are  made  in  good  faith  ^  with  an  honest 
belief  in  their  truth,  no  liability  attaches  to  the  promoters,  if 
they  should  turn  out  to  be  erroneous  in  fact,  —  in  other  words, 

^  The  raUng  principle  is  found  in  &c.  B.  Co.  v.  Tieman,  87  Kan.  606 ;  16 

&e  leading  case  of  Charitable  Cor-  Pac.  Bep.  544.    See  also  Joint  Stock 

pontionv.  Sutton,  2  Atk.  400;  8.  c.  Discount  Co.,  r.  Brown^  L.  B.  8  Eq. 

Thomp.  Off.  Corp.  226,  where  Lord  881;  Land  Credit  Co.  v,  Fermoy,  L. 

Haidwicke  held  that  a  corporation  B.  5Ch.  763;  Panama  &c.  Tel.  Co.  «. 

can  maintain  an  action  against  U8  India  Bubber  Co.,  L.  B.  10  Ch.  515. 

^fnOon  to  recover  money  lost  through  As  to  the  like  liability  of  directara,  see 

ibeir  gross  frauds   or  breaches   of  post,  §4144. 

tnut.   The  following  cases  are  to  the  '  Be  Boya/  Victoria  Palace  Syndl- 

same  effect:    Society   for  Practical  cate,  L.  B.  18  Eq.  661.    InBawlinso. 

Knowledge  v.  Abbott,  2  Beav.    559;  Wickham,  8  De  Gez  &  Jones,  804,  a 

McKay's  Case,  2  Ch.  Dlv.  I ;  Overend  similar  course  was  taken  against  one 

4  Gmney  Co.  v.  Gibb,  L.  B.  5  H.  L.  who  liad  induced  others  to  enter  Into 

480;  Lindsay  Petroleum  Co.  v.  Hurd,  a  partnership  with  him  by  fraudulently 

L-  B.  5  P.  C.  221 ;  Phosphate  Sewage  misrepresenting     the      assets     and 

Co.  9.  Hartmont,  5  Ch.  Div.  894,  441.  liabilities, — he  was  compelled  to  make 

^tobug  Mining  Co.  v.  Spooner,  24  good  his  word. 
Am.  4  Eng.  Corp.  Cas.  1;  St.  Louis 
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they  are  not  guarantors,  in  the  fullest  sense,  of  the  absolute 
truth  of  their  representations.*  It  has  been  thought  by  some 
courts  that,  while  this  doctrine  is  sound  in  its  application  to 
the  fraudulent  misrepreseatationB  or  oonoealments  of  the 
xgents  of  existtjig  corporations,  it  does  not  apply  to  the 
same  acts  committed  by  commiaeioners  whose  office  it  is  to 
procure  subBcriptions  to  a  future  corporation.'  But  this  coii- 
Qlusion  rents  on  the  fallacious  idea  that  one  cannot  be  agent  of 
something  not  in  being.  Such  a  person  acts  for  the  future  en- 
tity. As  soon  as  it  springs  into  existence,  it  derives  the  same 
advantages  from  the  acts  he  hns  done  for  it  as  though  it  had 
been  in  existence  when  he  did  them.  The  conclusion  follows, 
Eilmost  as  a  matter  of  necessity,  that,  as  soon  as  the  corporation 
is  organized,  he  becomes  its  agent  by  relation ;  and  this,  as  already 
seen,  is  the  conclusion  of  the  English  courts,  where  the  subject 
has  been  frequently  considered,  the  commissioner  there  being 
called  a  "  promoter."  Frauds  practiced  by  such  a  person,  to 
induce  persons  to  subscribe  for  shures  in  the  future  corporation 
will  avoid  the  subscription,  precisely  as  though  the  corporation 
had  been  in  existence  at  the  time  when  the  fraud  was  committed.' 

§  470.  Illiutratlon.  —  Certain  persons  obtfuned  control  of  a  min- 
ing option  for  $20,000,  and  proceeded  to  form  a  corporation  to  complete 
the  purchase.  They  represented  to  the  persons  who  aubscribed  for  the 
stock  that  it  would  coat  $90,000  to  purchase  the  option ;  the  sum  of 
(90,000  was  accordingly  paid  for  the  option,  of  which  {70,000  was  ap- 
propriated by  these  persons  to  their  own  use,  and  the  balance  only  wm 
actually  p^d.  It  was  held  that  an  action  might  be  maintained  in  the 
name  of  the  corporaljon  to  recover  the  amount  wrongfully  appropriated 
by  them  in  breach  of  their  duty.*  The  fact  that  the  promoters  formed 
a  corporation,  and  that  such  corporation  passed  a  resolution  to  permit 
one  of  their  number  to  subscribe  for  the  whole  of  the  capital  stock,  and 
to  pay  for  it  by  a  transfer  of  the  mining  option  to  the  corporation,  was 
regarded  as  no  defense  to  the  action  agunst  tbe  promoters;  since 
it  appeared  that,  before  this  was  done,  an  t^eement  bad  been  made 

I  Petrle  o.  Gnelph  Lnmber  Co.,  11  *  A7Ue,i*iS.    See  pod,  $  1*60. 

Can.  S.  C.  461 ;  ».  e.  16  Am.  &  Bng.  *  Pittsburg  Mining  Co.  v.  Bpooner, 

Corp.  Cos.  487.  J*  Wis.  807;    •.  e.  24  Am.  &  Eng- 

■  Smith  e.  Heldecker,  89  Ho.  157 ;  Corp.  Gas.  1 ;  S  BaU.  &  Corp.  L.  J.  MS 

BnU  t>.  Esler  &c.  Man.  Co.,  8  Bradw.  (L^on,  J.,  dissenting). 
<m.)  83,  88. 
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with  ottier  persons  to  become  members  of  the  corporation,  and  that  the 
transfer  was  not  made  to  the  corporation  until  after  such  persons  had 
become  members  and  furnished  the  money  necessary  to  complete  the 
pordiase.^ 

§  471.  No  Defense  that  the  Oorporatioii  Raised  the  Money 
on  an  Ulegal  Issue  of  its  Stock.  —  In  such  a  case  the  promoters 
of  a  corporation,  who  are  instrumental  in  the  issue  of  the  stock, 
cannot  plead,  in  defense  of  an  action  against  them  for  the  breach 
of  trust,  that  the  issue  of  the  stock  was  illegal  and  in  violation 
of  a  statute.     Speaking  for  the  court  on  this  subject  it  was 
said:  *<  Having  changed  their  position  in  regard  to  this  money, 
by  receiving  it  from  the  corporation  as  payment  for  the  mining 
option  sold  to  the  company,  they  cannot  now  claim  to  hold 
it  as  money  received  by  them  as  the  agents  of  the  corpora- 
tion in  making  ille^l  sales  of  the  stock  of  the  corporation. 
The  money  paid  to  the  corporation  on  such  an  illegal  issue  or 
sale  of  stock  was,  notwithstanding  such  illegal  sale,  the  money 
of  the  corporation,  as  against  all  the  world.     The  purchasers  of 
sach  illegally  issued  stock  could  not  recover  back  the  money 
paid  by  them  to  the  corporation  upon  such  illegal  transaction ;  ^ 
and  if  they  cannot  recover  it  back  from  the  corporation,  no  one 
else  can.     The  corporation,  having  the  possession  of  the  money, 
i8»  for  all  practical  purposes,  the  owner  of  it;  and,  if  these  de- 
fendants take  the  money  from  the  corporation  in  an  illegal  and 
fraudulent  way,  it  is  no  defense  to  such  illegal  act  that  the  cor- 
poration obtained  the  money  by  a  violation  of  the  statute  in 
selling  its  stock.     If  A.  obtains  the  title  and  possession  of  prop- 
erty from  B.  by  some  fraudulent  device,  and  C.  obtains  the  same 
property  of  A.  by  fraud,  and  A.  brings  an  action  against  C.  to 
recover  the  property  back  or  for  damages  for  fraud,  it  would  be 
DO  defense  for  C.  that  A.  had  fraudulently  obtained  it  from  B. 
This  would  certainly  be  so,  unless   B.    made  a  claim  for  the 
property  against  C.     In  this  case  the  persons  whose  money  came 
to  the  possession  of  the  corporation  cannot  enforce  any  claim  to 
it  as  against  the  corporation,  and  consequently  they  could  not 
enforce  a  claim  to  it  as  against  the  persons  to  whom  the  corpora- 
&>n transferred  it;  and  if  the  present  stockholders  were  instru- 

^Ibid,  *  Citing  Clarke  v.  Lumber  Co.,  59  Wis.  G55,  661,  666. 

339 


1  Tbomp.  Corp.  §  478.]     pbohotbrs. 

mental  in  bringing  thia  action  in  the  name  of  the  corporalaon,  as 
they  must  be  held  to  be,  hy  bringing  it  in  the  name  of  the  cor- 
poration, they  affirm  the  right  of  the  corporation  to  the  money 
ao  received  by  it.  By  what  rule  of  law  have  the  defendants  tlie 
right  to  challenge  the  title  of  the  corporation  to  the  money 
which  was  paid  to  them  upon  a  sale  of  the  mining  option  to  the 
corporation?  I  am  unable  to  perceive  euch  right,  especially  in 
a  case  of  this  kind,  where  no  other  person  can  claim  the  money. 
Briefly,  the  foundation  of  the  claim  of  the  plaintiff  is  this: 
The  corporation  having  in  its  possession  the  $90,000,  the  de- 
fendants, as  agents  and  trustees  of  the  corporation,  sold  their 
mining  claim  to  the  corporation  for  $90,000,  and,  acting  for  the 
corporation,  they  bought  it  for  the  corporation,  and  paid  outits 
money  to  complete  the  purchase ;  and  that,  in  making  such  sate 
and  purchase,  they  so  conducted  themselves  that  they  were  not 
entitled  as  gainst  the  corporation,  to  retain  the  profits  made  on 
the  sale,  but  held  such  profits  in  trust  for  the  corporatiou. 
Under  such  circumstances,  it  appears  to  me  wholly  immaterial 
how  the  corporation  became  possessed  of  the  money  received  by 
the  defendants,  unless  they  can  show  that  some  other  person  or 
party  has  a  better  claim  to  such  money  than  the  corporation.' 

§  472.  Oronnds  of  Kecovery  agalDst  Aiders  and  Abetr 
tora.  .^  In  such  an  action,  where  there  is  more  than  one  de- 
fendant, in  order  to  sustain  a  joint  recovery  against  them,  it  is 
necessary  to  show  that  they  were  partners  in  the  fraudulent 
scheme,  or  else  that  they  participated  io  the  proceeds  of  the 
fraud.'  Thus,  in  the  celebrated  case  of  Colt  v.  WooUaatoti,^  it 
was  held  juat,  that  one  of  tlie  defendants  named  Arnold,  as  veil 
as  the  principal  defendant  WooUastoQ,  should  be  charged;  "for, 
as  Woollaston  was  the  first  projector  and  procurer  of  the  patent, 
and  purchaser  of  the  land,  so  Arnold  was  his  trustee,  accepteil 
the  conveyance,  was  the  treasurer,  received  the  money  and  gave 
the  receipts,  was'  partner  in  the  fraud,  and  plainly  particep» 
criminia." 

>  Pittsburg  Mining  Co. «.  Spooner,  Pa.  St.  303;  i.e.  Thotnp.OB.  Corp. 

7i  WlB.  807,  S26;  ».  e.  2i   Am.  &  Gug.  172. 

Corp.  Caa.  1,  13;  42  N.  W.  Bep.  2S9;  *  2  P.  Wms.  IBi;  >.  c.  Tbomp,  Oil. 

Opinion  by  Taylor,  J.  Corp.  169. 

*  Simon  V.  Vulcan  OU  &c.  Co.,  61 
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S  473.  THiefher  liiabllity  of  Managtnsr  Committee-man  In 
Equity  lor  Fraud  is  Joint  or  Several.  —  In  a  proceeding  in  equity, 
where  tlie  object  is  to  do  complete  justice  to  all,  all  the  members  of  a 
managing  committee  of  the  company  who  have  concurred  in  a  misap- 
plication of  the  funds  placed  in  their  hands  for  the  purpose  of  promot- 
ing the  company,  ought  to  be'  charged  with  the  loss  which  the  bene- 
ficiaries have  sustained,  and  it  ought  not  to  be  thrown  entirely  upon 
the  sub-committee  who  disbursed  the  money  under  the  orders  of  the 
managing  committee.     Thus,  in  a  case  under  the  English  winding-up 
acts,  1848,  1849,  it  appeared  that  five  individuals,  with  several  others, 
were  members  of  the  managing  body  of  an  abortive  raUway  company ; 
that  these  five  individuals  were  appointed  a  finance  committee,  and  that 
power  was  lodged  in  any  three  of  them  to  sign  checks,  which  were  to 
be  countersigned  by  the  secretary.    These  five  persons,  acting  by  di- 
rection of  the  managing  body,  had  employed  the  funds  of  the  company, 
to  a  large  amount,  in  buying  up  the  shares  of  the  company.     The  mas- 
ter charged  these  five  persons  with  the  moneys  which  they  were  thus  in- 
strumental in  applying  to  the  purchase  of  the  shares.     This  order  was 
dischaiged  by  Vice  Chancellor  Parker,  on  the  ground  that  it  did  im- 
perfect justice  between  the  persons  who  were  guilty  of  the  breach  of 
trust ;  since,  for  the  money  paid,  according  to  the  master's  order,  the 
other  persons  who  had  directed  the  misapplication  of  it,  would  have  the 
benefit  of  its  being  brought  back.     Some  other  course,  he  thought, 
ought  to  be  adopted,  so  as  to  do  complete  justice  between  all  the 
parties.^    It  does  not  clearly  appear  from  the  report  of  this  case 
ndiether  the  shares  in  question  were  bought  in  for  the  personal  benefit 
(A  the  managing  committee,  or  to  be  held  by  them  in  trust  for  the  com- 
pany, for  its  supposed  benefit.     In  either  case  it  would  have  been  a 
breach  of  trust,  because  the  moneys  were  not  paid  in  for  such  a  pur- 
pose.   In  the  former  case  it  would  be  a  breach  of  trust  in  the  nature  of 
embezzlement  or  larceny ;  and,  if  such  were  the  facts,  the  decision  is 
incapable  of  vindication ;  for  when  did  a  court  of  equity  sit  for  the  pur- 
pose of  enforcing  contribution  among  thieves? 

{  474.  Who  may  Bring  the  Action  in  Equity. —  Primarily, 
the  right  of  action  lies  in  the  defrauded  corporation,  as  already 
seen;  but  if  the  directors  have  connived  with  or  participated  in 
the  fraud,  and,  being  in  control  of  the  machinery  of  the  corpora- 
tion, refuse  to  bring  the  action,  a  court  of  equity  will  open  its 
doors  to  an  action  by  a  defrauded  shareholder,  on  behalf  of  himself 

1  Carpenter's  and  Weiss'  Cases,  5  DeG.  &  8m.  402. 
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and  the  other  ahareholders  except  the  defendantB,  npon  his  show- 
ing that  the  directors  have  refused  to  allow  tho  action  to  be 
brought  in  the  name  of  the  compaay.  ^  In  JN'ew  York  it  is  held 
that  the  shareholders  in  a  company,  who  have  beeo  defrauded 
by  such  a  secret  arrangement  on  the  part  of  the  promoters.-  are 
proper  plaintiffs  in  a  suit  in  equity  to  compel  the  fraudulent 
promoters  to  account  for  their  secret  profits."  That  such  an 
accounting  ia  a  proper  subject  of  equitable  cognizance  has  never, 
it  is  conceived,  been  the  subject  of  doubt.  It  has  been  held  that 
in  such  a  suit  in  equity  every  person  interested  in  the  result, 
whether  as  being  liable  to  pay  or  entitled  to  participate  in  the 
profits  retainedby  the  promoters,  if  any  are  recovered,  isa  proper 
party,  and  that  an  equitable  action  for  such  an  accounting  is 
properly  brought  by  two  or  more  bona  fide  subscribers,  claiming 
as  such,  and  also  as  assignors  of  other  subscribers,  against  the 
promoter  who  has  committed  the  fraud,  or  his  personal  represent- 
ative, making  all  the  other  subscribers  parties  defendant.^ 

§  475.  Great  Latltade  Allowed  in  Admission  of  EMdence.  — 

In  such  an  action  it  has  been  said  that  great  latitude  is  allowed  in 
the  admission  of  evidence.*  And  this  is  a  general  rule  in  the  law 
of  fraud,  for  fraud  is  so  subtle  and  evasive  that,  without  wide 
latitude  in  admitting  evidence  in  cases  involving  fraud,  it  would 
be  impossible  to  trace  its  vermiculations  through  the  slime."  It 
has,  therefore,  been  held  competent  in  an  action  by  a  corporation 
to  recover  of  its  promoters  fraudulent  and  secret  profits  retained 
by  them,  and  to  give  in  evidence  false  and  fraudulent  prospec- 
tuses published  by  them  to  induce  persons  to  subscribe  for  shares 
of  the  compaay ;  for,  although  the  action  is  in  form  ex  contractu, 
it  ia  chiefly  supported  by  evidence  o( fraud.' 

5  476.  Wlien  Oie  Fldnciary  Belatlon  between  the  Promoter 
and  the  Company  Commences  —  Oover's  Case.  —  It  is  obvious 

1  Atwool  V.  HenyweAther,  37  L.  J.  '  Hid. 

Cb.  8S.    Compare  Bvatt;  «.  Neelon,  *  Blmons  v.  Vulcan  Oil  Ac.  Co.,  C' 

18 gup.  Ct  Can.   1;    «.  c.   19  Am.  &  Pa.Bt.202;  «.c.Tbomp.  Off.Corp.  ITS- 

Bag.  Corp.  Cas.  286;  pott,  Cb.  S9.  *  Ua<sey  c.  Touog,  78  Mo.  260. 

■  G«tty   e.    Devlin,  70  N.  T.  SU;  *  Simons  c.  Vulcan  Otl&c.Co.,£l 

*.    6.  H  N.  T.  408;  9  Hqd  (N.  T.),  Pk-  St.  208;  *.  c.  Tbomp.  00.  Corp. 

WS.  172. 
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that  if  a  man  has  already  purchased  certain  property  and  got  a  good 
bargain,  it  is  no  fraud  to  organize  a  company  and  sell  the  property  to  it 
at  an  advance.     This  is  not  at  all  what  the  rule  means.     It  means  that 
be  mast  disclose  to  the  company  what  he  gave,  because  he  owes  it  to 
those  toward  whom  he  stands  in  a  fiduciary  relation  to  make  such  dis- 
closure.   They  have  a  right  to  be  put  in  possession  of  all  the  material 
fftcts  concerning  it  which  he  possesses.     It  is  only  when  the  relation  of 
trust  between  him  and  the  company  does  not  exist,  and  when  he  is  deal- 
ing with  the  company  at  arm's  length  as  with  a  stranger,  that  he  is  en- 
titled to  conceal  such  facts  from  them.     Upon  this  point  Governs  Case,^ 
turned.    In  this  case  M.  agreed  with  the  owner  of  a  patent  to  purchase 
it  for  £65,000,  to  be  paid  partly  in  cash,  and  partly  in  shares  of  a  com- 
pany which  he  agreed  to  form  for  that  purpose.     M.  then  proceeded,  in 
pursuance  of  the  agreement,  to  promote  the  company  which  was  to  pur- 
chase the  patent,  and,  three  months  afterwards,  he  was  enabled  to  enter 
into  a  contract  with  a  person  styling  himself  trustee  of  the  proposed 
company  to  sell  the  patent  to  such  trustee  for  £125,000,  to  be  paid  partly  in 
cash  and  partly  in  shares  of  the  company.     Shortly  afterwards  the  com- 
pany was  formed,  M.  being  a  director  in  it.     A  prospectus  was  issued 
which  did  not  mention  the  first  agreement  of  purchase,  and,  on  the  faith 
of  this  prospectus,  G.  purchased  shares  in  the  company.     It  was  held 
by  James  and  Hellish,  L.  J  J. ,  affirming  an  order  of  Vice  Chancellor 
Bacon,  that  G.  could  not  have  her  name  removed  from  the  list  of  share- 
holders.   Brett,  J.,  dissented.     This  case  is  not  of  general  value  as 
aathority,  because  it  turned  for  the  most  part  onihe  meaning  of  §  38  of 
the  English  Company's  Act,  1867,  which  reads  as  follows:  ^^  Every 
prospectus  of  a  company,  and  every  notice  inviting  persons  to  subscribe 
lor  shares  in  any  joint-stock  company,  shall  specify  the  dates  and  names 
of  the  parties  to  any  contract  entered  into  by  the  company,  or  the  pro- 
moters, directors  or  trustees  thereof,  before  the  issue  of  such  prospectus 
or  notice,  whether  subject  to  adoption  by  the  directors  or  the  company, 
or  otherwise;  and  any  prospectus  or  notice,  not  specifying  the  same, 
shall  be  deemed  fraudulent  on  the  part  of  the  promoters,  directors  and 
officers  of  the  company,  knowingly  issuing  the  same,  as  regards  any  per- 
son taking  shares  in  the  company  on  the  faith  of  such  prospectus,  unless 
he  shall  have  had  notice  of  such  contract."  ^ 


^  L.  B.  20  Eq.  114;  t.e.  (affirmed)  1  shareholder  conld  not  be  retired  from 

Ch.  Diy.  182.  the  list  of  contributories ;  not  that  she 

'  It  1b  to  be   observed,  however,  could  not  maintain  an  action  under  the 

that  Cover's  Case  did  not  really  de-  statute  against  the  person  who  had 

cide  that  the  case  was  not  within  practiced  the  fraud  upon  her.    Upon 

ttie  above  statute.    It  held  that  the  this  ground   Lord  Cockbum  dlstin- 
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§  480.  Contracts  of  Promoters  not  Btndli 
Company.  — The  corporation  must  have  a  full  an 
gaaizatioa  and  existence  as  a  legal  entity,  befor 
into  any  kind  of  a  contract  or  traoaact  any  busint 
the  corporators  power  to  bind  it  by  contract  unl 
by  the  charter.'  The  American  doctrine  is  that  tl 
of  promoters  do  not  bind  the  future  corporation, 
poratioD  expressly  or    impliedly    ratifiea  them.' 


galsbed  Gover's  Case  in  hie  jadgment 
in  TwycroBS  v.  Grant.    3  C.  P.  Dlv. 

469,  636.  But  It  Is  to  be  obaerved  that 
Craig  t>.  riiiLllpa,  8  Cb.  Dlv.  723,  cited 
In  a  preceding  section,  was  an  action 
against  the  promoter  for  an  alleged 
fraud,  and  It  was  there  held  by  Vice 
Chaacclliir  Bacon  that  the  case  was  not 
witlUn  the  SSth  section  of  Companies 
Act.  The  doctrine  of  this  case  was 
denied  by  Z^ord  Cockbarn  In  his  jndg- 
raeut  In  the  Court  of  Appeal  in  Twy- 
cross  V.  Orant,  supra,  and  It  Is  clear 
that  it  is  overruled  by  that  case,  and 
Is  opposed  to  the  doctrine  of  the 
Qneen's  Bench  in  Cbarltoo  n.  Hay,  31 
L.  T.  (N.  a.)  487,  and  to  the  views 
ezpresstd  by  Ur.  Justice  Honayman 
In  Cornell  e.  Hay.  L.  B.  8  C.  P.  328. 
Independently  or  the  statute,  both 
Oover's  Case  and  Craig  e.  FhiUlps 
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seem  opposed  in  pri 
case  ot  Erlaueer  ^ 
Phosphate  Co.,  3  A| 
firming  ».  e.  5  Ch.  Dl 
J.  ElO;  ante,  $469; 
of  the  writer,  nelthe 
entitled  to  be  cou8l< 

1  Gent  V.  Hannf 
Co.,  107  111.  062,  a 
Bradw.  (III.)  308;  a 
Corp.  Cos.  688;  Mu 
&c  E.  Co.,  103  N.  1 
£Eng.  R.Cas.  877; 
88  S.  J.  Eq.  SI;  (. 
Corp.  Cafi.  98. 

)  Rocktord  &c.  I 
m.  328;  Safety  Dep 
V.  Smith,  6G  lU.  SOI 
&c.  Co.  o.  Coueley,  7 
V.Bacon  Mill  &c.  Co., 
Manioo,  28  Mo.  App 
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course,  make  them  its  own  by  express  agreement.^  And  this 
it  may  do  precisely  as  it  might  make  similar  contracts  in  the 
first  instance.  If  the  nature  of  the  contract  is  such  that  formal 
action  of  its  board  of  directors  would  not  be  necessary  to  the 
making  of  it  in  the  first  instance,  its  adoption  when  made  for  it 
by  its  promoters  will  not  require  that  formality.^  So,  it  may, 
of  course,  impliedly  ratify  such  engagements,  by  accepting  and 
retaining  any  benefits  which  accrue  to  it  therefrom,  in  which 
case  it  becomes  liable,  not  on  the  strict  theory  of  contract,  but  on 
the  principle  of  estoppel.^ 

i  481.  Illustrations. —  Accordingly,  the  agreement  of  parties,  in- 
tending to  form  a  corporation  and  engaged  in  forming  it,  to  put  in  prop- 
erty as  stock,  but  which  stock  was  never  subscribed,  did  not  bind  the 
corporation,  nor  did  the  property  become  the  property  of  the  corpora- 
tion, although  it  was  used  by  it.^  -  -  -  -  Until  a  mutual  fire 
iMwrance  company^  projected  under  the  laws  of  Illinois,  has  fully 
completed  its  organization,  by  filing  the  certificate  of  the  auditor 
<^  pablic  accounts  with  the  county  clerk,  that  the  corporators  have 
deposited  the  requisite  capital  stock,  the  transaction  of  business  in 
the  name  of  the  corporation  is  unauthorized.  The  corporators  or  pro- 
moters of  such  a  company  are  authorized  to  take  applications  for 
insurance,  and  premium  notes^  as  a  fund  or  capital  to  authorize  the 
granting  of  the  charter,  and  enable  the  company  to  transact  its  business 
when  organized ;  but,  prior  to  its  organization,  the  making  of  an  appli- 
cation and  the  giving  of  a  premium  note  is  only  &  proposition  to  insure 
in  the  company,  and  to  receive  a  policy  when  the  company  shall  have 
^)ecome  capable  of  contracting  and  transacting  business.'^    .... 


e.  Mansfield  Odd  Mining  Co.,  52  Cal. 
5iS:  Hanson  v.  Syracase  &c.  R.  Co., 
108  N.  Y.  58 ;  Morrison  v.  Gold  Mining 
Co ,  62  Cal.  806;  Carmody  v.  Powers, 
^Miclt  26;  t.  c.  26  N.  W.  Rep.  801. 

^  Bockf ord  &c  R.  Co.  v.  Sage,  65  ni. 
328;  Heichwald  v  Commercial  Hotel 
Co.,  106  III.  439;  Wood  v.  Whalen,  98 
UI.  153;  BeU's  Oap  Railroad  Co.  v, 
CbilBty,  79  Pa  St.  54  (reasoning  of 
the  court);  Low  v.  Railroad  Co.,  45 
^*  H.  870;  Fazton  Cattle  Co.  v.  First 
Nat  Bank,  21  Neb.  621 ;  t.  c  88  K.  W. 
%.  271. 

*  Battolle  9.  Northwestern  Cement 


Ac.  Co.,  87  Minn.  89;  s,  c.   88  N.  W. 
Rep.  827. 

^  Edwards  v.  Railway  Co.,  1  Mylne 
ft  C,  650;  Paxton  Cattle  Co.  v.  First 
Nat.  Bank,  21  Neb.  621 ;  «.  c.  88  N.  W. 
Rep.  271;  Low  v.  Railroad  Co.,  45  N. 
H.  870  (leading  case) ;  Bell's  Gap.  R. 
Co.  V,  Christy,  79  Pa  St.  54  (doctrine 
recognized) ;  Rockford  &c.  R.  Co.,  v. 
Sage,  65111.  828. 

*  Stowe  V.  Flagg,  72  111.  897. 

*  Gknt  V.  Manufacturers*  &c.  Ins. 
Ca,  107  111.  652,  affirming  «.  c.  13 
Bradw.  (111.)  808;  $.c,  6  Am.  &  Eng. 
Corp.  Cas.  588. 
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An  attempt  was  made  to  organize  a  corporation  under  the  general  law 
of  Illinoia,  with  a  capital  stock  of  $100,000.  After  part  of  the  stock 
was  subscribed,  the  stockholdera  held  a  meeting,  and  employed  a  super- 
intendent to  attend  to  work  being  done  lor  the  proposed  corporatioD, 
which  he  commenced  doing ;  but  afterwards,  when  it  was  ascertained 
ttiat  the  requisite  subscription  of  stock  could  not  be  obtained,  be  quit 
work.  Most  ot  tite  stockholders  afterwards  formed  another  company 
with  a  capital  stock  of  150,000,  for  the  same  purpose  as  the  first  one, 
and  completed  their  oi^anization  and  incorporation.  It  was  held  that, 
even  if  the  first  company  bad  completed  its  organization,  the  superin- 
tendent could  not  have  recovered  against  it  for  his  services,  much  less 
agunst  the  new  company.'  -  -  -  •  The  proprietors  of  a  mine  con- 
tracted an  indebtedness  for  the  purpose  of  developing  it.  Afterwards, 
with  others,  they  formed  a  corporation  in  which  they  owned  three-foorihs 
of  the  stock,  and  to  which  they  conveyed  the  property  for  a  valuable 
consideration.  It  was  held  that  the  corporation  was  not  liable  for  the 
indebtedness  without  a  promise  to  pay  it.^  .  .  -  .  An  agreement 
with  iodiriduala  that,  when  they  become  incorporated  they  will  give  the 
other  contracting  party  a  certiun  amount  of  the  paid-up  stock  of  the 
corporation,  is  not  a  dealing  with  the  corporation  itself,  nor  will  it  bind 
the  corporation  when  organized,  but  is  merely  the  personal  engagement 
of  the  promoters.^  ....  A  good  illustration  ot  the  principle  un- 
der oonaideration  is  found  in  numerous  cases  which  hold  that,  in  an 
action  against  a  si^scr^er  by  the  corporation  upon  his  contract  of  sub- 
scription, evidence  that  certain  promoters  guaranteed  that  the  route  vxmtd 
pass  near  a  certain  tract  of  land,  and  that  it  did  not  pass  near  it,  will  not 
discharge  the  subscriber,  although  he  subscribed  iu  reliance  upon  the 
statement,  in  the  absence  of  evidence  tending  to  show  a  fraudulent  in- 
tent ;  *  since  such  a  guaranty  is  oot  binding  on  the  company. 

§  482*  Engagement  wltli  Promoters  is  a  Proposal  to  Cor- 
poration.—  Again,  an  obligation  assumed  toward  an  intended 
corporation,  through  its  promoterB,  may,  in  legal  effect,  stand  as 
a  proposition  for  a  contract,  and  may  become  such  when 
accepted  by  the  corporation  after  it  comes  into  being.  A  fre- 
quent illustration  of  this  is  found  in  cases  where  subscriptions 
are  made  to  the  capital  stock  of  an  intended  corporation  before 
it  is  organized.     In  such  cases  the  corporatioQ,  when  organized, 

■  Western  Screw  Ac.  Co.    v.  Cona-  *  Carmod;  «.  Powers,  60  Mlcb.  It- 

ley,  72  111.  G8i.  '  Braddock  v.  Philadelphia  &c.  B. 

*  Paxtoa  tr.  Bacon  HIU  &c.  Co.,  2  Co.,  iS  S.  J.  L.  ses;  t.  c.  IS  Am.  * 

Her.  S6T.  Bng.  B.  Cas.  486;  poit,  §  1391. 
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may  treat  the  subscription  as  a  proposal^  intended  to  bo  made  to 
it,  and  may  accept  it  and  maintain  an  action  against  the  sub- 
scribers thereon.^  But  it  has  been  lield  that,  where  there  is  no 
formal  act  of  acceptance  on  the  part  of  the  corporation  when  it 
comes  into  existence,  prior  to  the  bringing  of  an  action,  it  can- 
not maintain  an  action  on  such  a  promise  niade  prior  to  its 
organization  to  its  promoters  in  its  behalf.^ 

§  483.  Illustration. —  A  dedaration^  in  an  action  by  a  corporation, 
alleging  the  following  facts,  was  held  had  on  demurrer:  —  That  certain 
])ersons  agreed  to  form  a  corporation  under  general  laws,  if  they  could 
obtain  certain  machinery  from  the  defendant,  and  to  build  a  factory  for 
the  manufacture  of  certain  goods ;  that  such  persons  informed  the  de- 
fendant of  the  premises,  and,  in  the  name  and  for  the  benefit  of  the 
proposed  corporation,  applied  to  the  defendant,  who  was  a  manufacturer 
of  the  machinery  desired,  for  such  machinery,  and  informed  the  de- 
fendant that  the  proposed  corporation  would  proceed  with  its  organiza- 
tion, and  would  build  a  factory  only  in  case  a  contract  could  be  made 
with  the  defendant  for  the  machinery ;  that  thereupon  the  defendant 
made  two  contracts  in  writing,  one  of  which  was  under  seal,  to  furnish 
the  corporation  with  the  machinery  upon  certain  specified  terms ;  that 
afterwards,  in  anticipation  of  the  defendant's  fulfilling  his  agreement,  a 
factory  was  built  for  the  defendant ;  that  said  machinery  could  not  be 
procured  otherwise  than  from  the  defendant,  which  he  well  knew ;  that 
the  persons  named,  in  behalf  of  the  proposed  corporation,  before  its 
organization  was  completed,  were  always  ready  to  receive  and  pay  for 
said  machinery,  and  frequently  demanded  the  same,  but  the  defendant 
Delected  and  refused  to  furnish  said  machinery  or  any  part  thereof ; 
and  that  said  corporation  was  duly  organized  and  existed  under  the 
general  laws.*    The  court,  speaking  through  W.  Allen,  J.,  said :  *'  The 
writings,  as  between  the  plaintiff  and  the  defendants,  show  no  more 
than  proposals  by  the  defendants,  revocable  at  any  time  before  accept- 
wice  by  the  plaintiff  after  its  incorporation.     The  fact  that  one  is  under 
seal  is  immaterial  in  this  respect.     The  only  consideration  shown  for  the 
defendants'  promises  is  the  acceptance  of  them  by  the  plaintiff,  and  the 
promise  to  accept  and  pay  for  the  goods  implied  in  that;  and  the 
Acceptance  must  be  by  some  act  or  assent  of  both  parties  which  will  fix 
the  rights  of  both,  and  is  as  essential  to  a  promise  under  seal  as  by 
parol.    The  defendants  could  not  be  bound,  until  such  acceptance  by 

^  PoJt,  §  1170.  '  Penn  Match  Co.  v.  Hapgood,  141 

'  Penn  Match  Co.  v.  Hapgood,  141      Mass.  145. 
Ma8a.l45. 
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plaintiff  as  would  give  them  a  right  of  action  against  it  for  ref osal 
;oept  and  pay  for  the  goods.  There  is  no  allegation  of  acceptaace 
he  plaintiff  after  its  incorporation.  The  demand  is  not  stated  as 
«t  of  acceptance  perfecting  the  contract,  bnt,  in  ooaaection  with 
-efuaal,  to  show  a  breach  of  an  existing  contract.  ...  A  cor- 
tion  may  become  bound  to  fulfill  a  contract  made  in  its  name  and 
Jf  in  anticipation  of  its  existence,  by  afterwards  accepting  the 
ifita  of  the  contract,  as  it  may  acquire  a  right  to  enforce  such  a  cod- 
;  against  the  other  party  by  his  acceptance  of  performance  by  the 
oration.^  ...  In  the  case  at  bar  the  formatioo  of  the  cor- 
tdon  and  procuring  a  bulding  were  no  part  of  the  contract,  or  of 
consideration  of  it.  There  was  no  agreement  to  do  the  acts,  and 
doing  of  them  was  not  made  by  the  parties  a  condition  iipoD  which 
iontract  was  to  arise.  The  promise  or  proposals  of  the  defendants, 
gh  a  motive  for  doing  the  acts  by  the  plaintiff,  are  not  tJleged  to 
been  inducements  offered  by  the  defendants,  nor  are  the  acts 
;ed  to  have  been  done  at  their  request.  The  defendants  are  not  so 
lected  with  the  acts  to  be  done  by  the  plaintiff  that  they  would 
I  a  right  to  regard  the  doing  of  them  as  the  acceptance  of  the  pro- 
Is,  so  that,  without  other  act  of  acceptance,  by  the  plaintiff,  they 
i  have  maintained  an  action  against  it  upon  refusal  to  accept  and 
for  the  goods."  * 

484.  Not  Liable  for  Seirlces  Rendered  In  PTomotinir  It. — 

aim  for  money  expended  and  time  employed  for  the  orgaaiza- 
and  benefit  of  a  proposed  corporation,  cannot  ordinarily  be  re- 
led  and  enforced  as  a  debt  of  the  after-formed  corporation.' 
m  action  against  a  railway  company  to  recover  the  value  of 
ices  performed  beforeits  incorporation,  in  procuring  its  char- 
in  making  surveys,  it  has  been  held  that  there  can  be  no  ro- 
iry,  in  the  absence  of  proof  that  a  majority  of  the  corpora- 
or  promoters  of  the  corporsition  authorized  the  rendition  of 
services.*  But  it  has  been  ruled  that  where,  after  the 
ter  and  before  the  organization  of  a  corporation,  services  are 
lered  which  are  necessary  to  complete  the  organization,  and, 
r  it  has  been  perfected,  the  corporation  elects  to  take  the 

"yitiag  Low  V.  Connecticut  &c.  R.      Mass.  14G,  149.    Compare  Dayton  &c. 
(6  N.  H.  370,  and  referring  to  the     Tamp.  Co.  v.  Co;,  13  Oh.  Bt.  64. 
Doa  liabilities  of  sabecrlbers  of  *  Uarchand    v.    Loan   and   Pledge 

:.  Assoc,  26  La.  An.  389. 

E'enn  Match  Co.  v.  Hapgood,  141  *  Bell's  Gap  Co.  o.  Christie,  79' Pa. 

8t  54;  t.  e.  21  Am.  Sep.  S9. 
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benefit  of  such  services,  knowing  that  they  were  rendered  with 
the  understanding  that  compensation  was  to  be  made,  — it  will 
be  held  liable  to  pay  for  the  services,  upon  the  ground  that  it 
mast  take  the  burden  with  the  benefit ;  but  that,  *<  no  promise  to 
pay  would  be  implied  from  the  fact  that  such  services  were  ren- 
dered at  the  request  of  any  number  of  the  corporators  less  than 
a  majority."  ^  The  principle  of  estoppel,  invoked  in  cases  al- 
ready alluded  to,*  has  a  just  and  undoubted  application,  where 
the  circumstances  are  such  that  the  corporation  is  at  liberty 
either  to  accept  or  reject  the  benefit  of  the  contract  which  the 
promoters  have  assumed  to  make  in  its  behalf.  A  more  inter- 
esting question  arises  where  the  services  are  of  such  a  nature 
that  the  corporation  cannot  reject  them,  —  as  in  the  case  of 
services  rendered  in  bringing  the  corporation  into  existence.  In 
such  a  case  there  is  judicial  authority  for  the  pro[)Osition  that 
the  corporation  will  be  bound.  The  court,  struggling  for  a 
principle  on  which  to  rest  its  liability,  placed  it  upon  the  theory 
of  implied  contract. ' 

S  485.  Illnstration.  — Id  a  leading  case  on  this  subject,  the  serv- 
ices were  rendered  by  the  plaintiff  at  the  request  of  certain  persons 
named  in  the  charter  of  the  corporation,  in  bringing  it  into  existence ; 
ud  the  plaintiff,  to  enlist  the  services  of  a  third  person,  agreed  to  give 
him  "  his  best  horse,"  when  the  contemplated  railroad  should  reach  a 
certiun  town,  and  he  accordingly  did  give  hini  such  horse.  The  plaintifl 
broD^t  an  action  of  atmmpsU  against  it,  to  recover  for  the  value  of  the 
services  and  the  horse.  "  The  court  charged  the  jury  that,  by  the  char- 
ter, all  associates  are  corporators ;  that,  by  the  law  o(  Vermont  [the 
Stat«  creating  the  corporation] ,  each  corporator  is  charged  with  the  duty 
of  readcring  necessary  services  to  carry  out  the  provisions  of  the  ohar- 
ter  and  to  effect  an  organization ;  and  that,  if  any  one  performs  neces- 
ury  labor,  and  expends  money  in  the  discharge  of  such  duty,  and  his 
Mtion  is  assented  to  by  the  corporators,  or,  being  known  to  them,  is  not 
objected  to,  and  the  corporation  is  organized  and  enjoys  the  benefit  of 
inch  services,  the  law  implies  a  promise  to  pay  for  them ;  that  every 
person  interested  in  the  objects  for  which  an  act  of  incorporation  is 
gnoted,  and  who,  with  the  Itnowledge  and  without  the  objectioD  of 

'  Low  0.  Connecticut  &c.  B.  Co.,  *  Ante,  $  480, 
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iia  corporators,  and  witJi  the  aasent  and  at  the  request  of  8<Hne  of 
^em,  shall  unite  in  assisting  in  the  organization  ot  the  corporataoQ,  with 
» boaajide  intention  of  becoming  amember,  by  taking  stock,  and  shall, 
IS  soon  as  the  books  are  opened,  take  stock,  by  subscribing  for  shares, 
3  to  be  deemed  an  associate  from  the  commencement  of  his  labors, 
vithin  the  purview  of  the  act  of  incorporation  in  this  case,  so  tar  as  the 
iability  of  the  corporation  for  his  services  is  concerned ;  that  in  this 
»se,  if  some  few  of  the  ooi-porators  mentioned  in  the  charter  requested 
^e  plaintifl  to  perform  the  services  now  in  suit,  or  if  the  greater  num- 
}er  of  those  who,  like  himself,  became  associates,  and  in  the  manner 
iiat  he  did,  —  by  subscribing  for  stock  in  the  road  and  becoming  mem- 
bers of  the  corporation, —  either  requested  the  plaintiff  to  render  such 
services  or  knew  of  them  and  assented  thereto,  he  will  be  deemed  to 
lave  sufficient  authority  to  render  the  services,  and  the  law  will  ruse  a 
promise  of  the  corporation  to  pay  for  said  services,  if  necessary  and 
'casonable."  To  this  instructiou  the  defendant  excepted.  "Thede- 
lendant  requested  the  court  to  instruct  the  jury  that,  prior  to  the  or- 
ranizatdon,  no  person  or  persona  were  competent  to  bind  the  corpora- 
Jon  by  contract,  express  or  implied ;  that,  prior  to  the  organization, 
t  would  require  the  concurrence  of  a  majority  of  the  corporators  named 
n  the  charter  to  bind  the  corporation  by  contract ;  that  no  subscription 
lor  stock  could  make  the  subscribers  associates,  within  the  meaning  of 
^e  charter,  before  organization;  that  no  intention  to  subscribe  for 
itock,  nor  any  of  the  acts  done  in  furtherance  of  the  objects  of  the  en- 
«rprise  could  have  that  effect ;  that  no  one  would  become  an  associate 
Tithin  the  meaning  of  the  charter,  except  after  the  organization,  b; 
leing  a  subscriber  for  stock ;  that  the  corporation  could  be  bound  by 
10  implied  contract  arising  before  organization ;  that  the  pMntift  is  not 
entitled  to  recover  anything  on  account  of  the  horse  delivered  by  him 
a  Addison  Gilmore,  nor  for  the  services  performed  at  Montpelier  in 
procuring  a  division  of  the  charter,  being  of  the  kind  called  '  log  roU- 
ng.'  "  The  court  declined  to  ^ve  this  instruction  and  the  defendant 
igain  excepted.  "  But  the  court  did  instruct  the  jury  that  the  corpora- 
ion  would  be  bound  to  pay  for  the  horse  delivered  to  Gilmore,  if  they 
lound,  upon  consideration  of  all  the  evidence,  and  the  nature  ot  tbe 
imployment,  that  Low  was  authorized  to  make  such  a  contract  in  be- 
lalf  ot  the  corporation,  and  did  so  make  it,  and  not  otherwise.  .  .  • 
Fhe  jury  returned  a  verdict  for  the  plaintifl  ..."  which  the  de- 
fendants moved  to  set  aside  by  reason  of  the  preceding  exceptiotu. 
Fhe  Supreme  Court  refused  to  set  it  aside,  on  the  ground  named, 
3ut  set  it  aside  on  other  grounds.  In  its  opinion,  which  is  a  long 
>ne,  the  court,  among  other  things,  say:  "The  great  question  is, 
whether  the  plaintifl  is  entitled  to  recover  of  the  corporation,  in  aa; 
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form,  for  serrices  readered  b;  him  aatecedent  to  its  orgaoization,  but 
which  were  neoeasary  to  enable  it  to  complete  that  organization ;  and 
if  so,  whether  the  action  of  asmmpiit  can  be  maintained.     In  consider- 
ing the  first  question,  it  will  be  assumed  for  tiie  present  that  the  serr- 
ices were  neceastry ;  that  they  were  rendered  at  the  request  of  one  or 
more  of  the  original  corporators,  or  of  those  who  were  associated  with 
Ukem ;  and  that  the  corporation  accepted  those  services  after  its  oi^an- 
izktion,  and  enjoyed  the  benefit  of  tbem.     Under  such  circnmstances 
we  are  inclined  to  the  opinion  that  it  would  become  the  duty  of  the  cor- 
poration to  pay  for  such  services,  and  that  in  some  form  this  debt  could 
be  enforced.     ..."    The  court  then  considered  the  decisions  in 
Ei^^d  &nd  in  other  jurisdictions,  and,  after  pointing  out  that  in  En- 
gland resort  is  had  to  equittf  to  enforce  the  liability,  proceeded :  "  The 
question  then  is  whether  an  action  at  lavi  can  be  sustained  in  New 
HuQpshire  to  enforce  such  claims,  or  whether  resort  can  be  had  to 
equity  alone.     The  objection  to  a  recovery  in  a  suit  at  law  is  purely 
technical,  but  it  must  nevertheless  prevail  if  it  be  well  founded.     We 
we  inclined  to  think,  however,  that  it  is  no  violation  of  settled  principles 
to  hold  that  a  suit  at  law  may  be  maintained  to  enforce  the  obligation 
to  pay  for  services  rendered  in  the  manner  described,  and  of  wliich  the 
corporation  after  its  fuU  organization  has  taken  the  benefit.     It  it  were 
true  that,  at  the  time  the  services  were  rendered,  the  corporation  had 
no  capacity  to  make  a  contract,  —  ?rtuch  is  by  no  means  clear  after  the 
charter  has  been  accepted,  —  still  if  the  services  were  rendered  for  the 
corporation  upon  the  promise  of  the  corporators  that  they  should  be 
p&id  tor  by  it  when  its  organization  was  perfected,  and  after  tliat  the  cor- 
poration had  adopted  the  contract  and  received  its  benefits,  we  Uiink 
that,  upon  a  maxim  that  a  subsequent  ratification  is  equivalent  to  a  prior 
reqaest,  it  may  well  be  held  that  a  promise  to  pay  will  be  implied. 
Cpon  this  principle  a  person  may  sne  upon  a  contract  made  in  his  name 
by  one  assuming  to  have  authority,  but  having  none  in  fact.    So,  the 
title  of  an  administrator  will  relate  back  to  the  death  of  the  intestate, 
BO  as  to  entitle  him  to  sue  for  the  price  of  goods  sold  by  one  as- 
euming  to  act  for  the  administrator  whoever  might  be  afterwards  ap- 
pointed.    .     .     ,    And  still  at  the  time  of  such  sale  there  was  no  on? 
in  existence  having  capacity  to  make  a  contract  as  administrator.     So, 
if  one  without  authority  buy  goods  for  another,  but  afterwards  the  other 
recdves  them,  this  is  equivalent  to  a  previous  request.     ...     In 
>Qoh  cases  it  can  avail  nothing  by  way  of  defense,  to  show  that,  in  fact, 
the  parly  had  no  capacity  to  m^e  such  antecedent  request,  or  to  bind 
l^inself  by  a  contract,  as  in  the  case  of  a  corporation  that  was  not  or- 
8*(uzed  at  all,  or  imperfectly,  any  more  than  to  show  that,  in  point  of 
bet,  there  was  no  such  request  or  no  contract  made.     But  the  promise 
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is  implied  by  law  from  the  fact  ittai  the  par^,  when  it  had  capacity  to 
coDtract,  has  taken  its  benefits,  and,  therefore,  most  be  deemed  to  have 
taken  its  burthens  at  the  same  time ;  and  he  is  estopped  to  controvert 
it  either  by  showing  a  want  of  capacity  to  make  a  contract,  or  ttiat  QOne 
in  fact  was  made.  Upon  the  same  principle,  a  person  entering  into  a 
contract  with  a  corporation  in  their  corporate  name,  is  estopped  to  deny 
that  it  is  duly  constituted.  .  .  .  The  case  of  an  infant  is  in  point. 
He  has  not  capacity  to  bind  himself  by  a  contract  except  for  neces- 
saries, but  if,  after  he  arrives  at  full  age,  he  apply  tJie  goods  to  his  use, 
he  is  bound  to  pay  aa  he  had  promised.  So  here,  if  the  corporation, 
after  its  organization,  has  elected  to  receive  the  benefit  of  senicea  ren- 
dered for  it  prior  to  such  organization,  the  taw  may  well  imply  a 
promise  to  make  reasonable  compensation  for  them.  To  bind  the  cor- 
poration, however,  by  such  ratification,  it  would  be  essential  that  it  has 
previous  knowledge  or  notice  of  the  existence  of  such  claim,  or  of  the 
material  facte  upon  which  it  is  founded ;  or,  at  least,  tliat  it  was  put 
upon  inquiry  in  respeot  to  it.  .  .  .  The  case  before  oa  stands 
moch  upon  the  same  ground  as  a  promise  to  a  corporation  before  it  is 
organized,  to  take  and  pay  for  shares  in  ite  capital  stock,  which  may, 
when  adopted  after  organization,  be  enforeed  in  a  suit  at  law.  Upon 
these  principles  the  instructions  to  the  jury  that,  if  a  corporator  perforin 
necesssjy  labor  and  expend  money  in  carrying  out  the  provisions  of  the 
charter  and  to  effect  an  organization,  and  tliis  is  assented  to  by  Hie 
corporation,  or  being  known  to  them  is  not  objected  to,  and  the  cor- 
poration is  organized  and  enjoys  the  benefit  of  such  services,  the  law 
implies  a  promise  to  pay  for  them  are,  we  think,  substantially  correct. 
Indeed,  it  would  be  immaterial  whether  such  services  were  rendered  by 
a  corporator  or  another,  because  the  subsequent  ratification  is  equivalent 
to  an  antecedent  request;  but  we  think  that,  without  such  ratification, 
either  express  or  implied  fa'om  taking  the  benefit  of  such  services,  the 
law  would  ridse  no  such  promise  to  pay,  from  the  mere  fact  that  the 
plaintifC  was  requested  to  render  them  by  one  of  the  original  corpora- 
tors as  associates."  While,  as  above  stated,  the  coui-t  expressed  no 
disapproval  of  the  rulings  of  the  trial  court  on  the  instructions,  it  did 
order  a  new  trial,  but  on  grounds  which  related  to  the  admissibility  of 
evidence.*  It  is  to  be  regretted  that  the  court  did  not  advert  to  the 
impossibility  of  the  corporation  rejecting  the  benefite  accruing  from  the 
services,  owing  to  their  nature.  It  could  not  reject  «ucA  benefits  with- 
out uncreating  itself. 

§  486.  Limitations   of   Rale  of   Corporate   lilahlUty.  —  A 

limitation  of  the  rule  which  makes  the  corporation  liable  in  such 
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oases  ia,  that  the  aerviofls  most  have  been  neceasary  and  rea»on- 
able,  and  must  have  been  performed  under  a  contract  with  the 
promoter  or  promoters  of  the  corporation  assuming  to  act  in  its 
behalf,  and  with  the  intention  and  ezpeciation  that  they' shall  be 
paid  for  by  the  future  corporation,  and  not  as  mere  gratuities,^ 
nor  on  the  mere  credit  of  the  iodiTiduals  at  whose  immediate  re- 
quest they  are  rendered.     In  a  case  inrolTing  this  question, 
which  was  before  it  on  a  second  appeal,  the  Supreme  Court  of 
Arkansas,  speaking  through  Eakin,  J.,  hare  said:  "  It  was  there 
announced  [referring  to  the  opiuion  delivered  on  the  former  ap- 
peal] that  the  doctrine  cannot  apply  to  cases  in  which  private 
persons,  contractinf;  exclusively  upon  their  individual  credit, 
afterwards  created  a  corporation  for  the  more  convenient  man- 
agement and  enjoyment  of  the  benefits  acquired  by  the  contract. 
This  is  obvious  from  the  consideration  that  the  enhanced  value 
of  the  property  so  benefited,  or  the  rights  so  acquired  by  indi- 
vidaala,  are  estimated  and  allowed  by  the  corporation  subse- 
quently taking  it,  and  shares  are  issued  accordingly.     It  would 
be  nDJust  to  other  stockholders  to  require  the  corporate  body  to 
paj  again  for  the  labor  or  material  which  enhanced  this  value. 
Tiiat  obligation  should  still  rest  upon  the  original  contractors, 
npoD  whose  credit  the  work  was  done  Or  the  material  furnished. 
It  may  be  illustrated  by   supposing  that  the  proprietors  of  an 
eligible  site  for  a  manufactory  should  contract,  upon  their  indi- 
Tidaal  responsibility,  for  the  erection  of  suitable  buildings,  the 
iddition  of  the  necessary  appurtenances,  and  the  acquisition  of 
water  privileges  and  rights  of  way,  with  a  view  to  forminga  cor- 
poration for  manufacturing;  and  should  afterwards  form  one 
with  others,  who  subscribe  for  shares  and  put  in  their  property 
for  shares  at  its  enhanced  value.     It  would  be  unjust,  in  the  ab- 
seDce  of  any  claim  of  lien,  to  hold  the  corporate  body  liable  for 
the  improvements.     The  services  performed  must  bo  intended 
at  the  time  to  inure  to  the  benefit  of  the  future  corporation ; 
mast  be  made  or  done  in  its  behalf,  and  with  the  expectation 

'  "Of  coiirse,taGntlUetheplalntia  the  aDdeiBUDdiog  and  expectation 
to  Rcorer,  aacti  servlcsB  moBt  httve  tbat  the;  were  to  be  paid  tor."  Bel- 
been  neceMMy  and  reasonable,  and  lows,  J.,  In  Lovf  v.  Connecticut  &c.  R. 
Kadeied  not  gntoltoaslT,  bat  with     Co.,  46  N.  H.  S70,  378. 
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tcept  and  rett^n  the  benefit  and  at  the  Bame  time  deny  the  liability, 
fter  articlee  ot  association  had  been  signed  by  the  promoters  of  a  c^tlJe 
impany,  but  before  they  were  recorded  or  filed,  the  promoters  elected 
president  of  the  corporation,  who,  in  their  presence  and  with  their  ap- 
-ovai,  executed  and  delivered  to  A.  a  promissory  note  in  payment  of 
"operty,  which  A.  sold  and  delivered  professedly  to  the  corporation. 
be  corporation  subsequently  used  the  property  in  ita  bosinesa.  The 
>te  having  passed  into  the  hands  ot  a  bank  by  indorsement,  it  was 
ild,  in  a  suit  by  the  bank  gainst  the  corporation  on  the  note,  that  the 
irporation  was  liable.^  .  .  .  .  Qn  like  grounds,  it  has  been  held 
At  an  agreement  among  parties  owning  a  mine,  who  expect  to  become 
eorporated  but  have  not  become  so,  that  a  person  shall  be  entitled  to 
certain  number  of  shares  of  stock  of  the  proposed  company,  cannot 
)  enforced  ag^nst  the  corporation  after  its  organization  in  an  action 
T  damages  for  the  conversion  of  the  shares,  because  it  is  not  the 
intract  of  the  corporation."  ...  -  A  hotel  company  was  organ- 
ed  with  a  capital  of  S160,00O,  wttich  was  oil  subscribed  by  one  of  the 
irporators,  except  three  eharee  of  9100  each,  none  of  whidb  were  ever 
kid.  At  the  time  of  the  organization  the  principal  stockholder,  who 
as  elected  president,  was  the  owner  of  a  large  amount  of  hotel  fumi- 
re,  subject  to  a  chattel  mortgage  of  (115,000.  This  he  turned  over 
I  the  company  in  payment  of  his  subscription,  in  pursuance  of  an  ar- 
ngement  made  prior  to  the  organization ;  and  the  company,  in  pnrsu- 
ice  of  the  same  arrangement,  gave  ita  notes,  secured  by  a  chattel 
ortgage  on  the  same  property,  to  release  it  from  the  prior  incumbrances ; 
td  such  property  constituted  the  sole  assets  of  the  company.  It  was 
lid  that,  so  far  as  the  hotel  company  was  concerned,  it  had  received  a 
lU  consideration  for  the  notes  and  mortg^e  given,  and  that  they  were 
Uid  obligations.' 

1  paxton   Cattle  Co.  v.  First  Nat.  C«l.  SOes  Hawkins  v.  Mansfield  Gold 

uik,  21  Neb.  621j  t.  c  83  N.  W.  Bep.  Mining  Co.,  Id.  618. 
1.  *  Belchwald  u.  Commercial   Hotel 

t  Morrison  v.  Gold  Ulning  Co.,  63  Co.,  106  ill.  4B9. 
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CHAPTEK    XI. 

IBBEOULAR  AMD  DE  FACTO  CORPORATIONS. 


Akt.  I.  De  Facto  Cobforatiosb,  §§  495-513. 

II.    COBPORATIOMS  BT  EsTOPFEL,  §§  518-533. 
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ganization. 

508.  Except  where  the  thing    to    be 

done  is  a  condition  precedent. 
609.  Further  obserratlons  and  ilius- 

trattons. 
SIO.  State  precluded  by'lapse  of  time 

from  qneatlonlDg  regularity  of 

corporate  organization. 

611.  Corporation     suLng    for    rights 

which  can  only  Inhere  in  it  as  a 
corporation. 

612.  Corporations  by  legislative  recog- 

S13.  liiuBtratlons. 


§  495.  DlTei^ence  of   Views  on  the  Subject  of  de  Facto 

Corporations. —  It  is  impossible  to  formulate  a  rule  on  the  sulv 
ject  of  de  facto  corporations,  which  will  be  applicable  id  all 
AmericaD  jurisdictions,  or  which  will  receive  uniform  support 
from  the  decisions  in  any  one  such  jurisdiction.  Those  decisions 
oscillate  between  two  extreme  Tiewa:  1.  That  where  a  body  of 
men  act  as  a  corporation  and  in  the  osteusible  possessioa  of  cor- 
porate powers,  it  will  be  conduatvely  presumed,  in  all  cases 
Mceptin  a  direct  proceeding  against  them  by  the  State  to  vacate 
their  frsochises,  that  they  are  a  corporation.     2.  That  the  coo- 
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ditions  named  in  statutes  authorizing  the  organization  of  corpo- 
rations are  conditions  precedent ^  and  must  be  strictly  complied 
with  or  the  corporation  does  not  exist;  and  that  the  want  of 
compliance  with  any  one  condition  precedent  may  be  shown  by 
any  one,  in  a  private  litigation  with  the  pretended  corporation » 
unless  he  has  estopped  himself  by  his  conduct  from  challenging 
its  corporate  existence,  and  frequently  without  reference  to  the 
question  of  estoppel.     It  is  proposed  to  consider  this  sahject 
now,  disconnecting  it,  as  far  as  possible,  from  mere  questions  of 
pleading  and  procedure,  which  are  reserved  for  a  future  chapter.^ 

§  406.  When  Bightfolness   of    Corporate    Existence  Pre- 
sumed.—  We  may  commence  this  discussion  with  the  most  atten- 
uated thread  of  legal  doctrine,  the  presumption  of  right^^cting. 
Men  are  presumed  to  do  rightly  what  they  do,  unless  the  contrary 
appears  on  the  very  face  of  their  proceedings.     In   apparent 
conformity  with  this  principle,  we  find  it  sometimes  laid  down 
that  persons  acting  publicly  as  officers  of  a  corporation  are  pre- 
sumed rightfully  in  office,  and  that  all  necessary  steps  in  order 
to  enable  the  corporation  to  act  as  such,  are  presumed  to  have 
been  taken  .^    Another  expression  of  this  doctrine  is  that,  when 
it  is  shown  that  a  charter  has  been  granted,  then  those  in  posses- 
sion and    actually   exercising  the  corporate  rights,   shall  be 
considered  as  rightfully  there  against  wrong-doers,  and  all  those 
who  have  treated  or  acted  with  them  in  their  corporate  charac- 
ter.    The  sovereign  alone  has  a  right  to  complain ;  for,  if  it^  is 
an  usurpation,  it  is  upon  the  rights  of  the  sovereign,  and  his 
acquiescence  is  evidence  that  all  things  have  been  rightfully  per- 
formed.' 

§  497.  Presumed  from  User  of  Corporate  Powers. — While 
the  regular  proof  of  incorporation  consists  of  proof  of  ( 1)  legis- 
lative authorization,  and  (2)  user  thereunder,*  —  yet  there  is  ft 
rule  of  evidence  which  in  many  cases  dispenses  with  proof  of  the 


1  Fost^  Oh.  184. 

>  Selma  &c.  R.  Co.  v.  Tipton,  5 
Ala.  787;  8,  c.  89  Am.  Dec.  844,  858. 

«  Tar  Kiver  Nav.  Co.  v.  Neal,  8 
Hawks  (N.  C),  620;  Elizabeth  City 
Academy    v.    Lindsey,    6   Ired.    (N. 
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mington  &c.  B.    Co.  v.  Sannders,  3 
Jones  L.  (N.  C.)  128;  Atlantic  &c.  B* 
Co.  V.  Johnston,  70  N.  C.  848. 
*  Postf  §  499. 


DE  FACTO  CORPORATIONS.     [1  Thomp.  Gorp.  §  199. 

former  element  and  holds  the  latter  sufficient.  Under  this  role 
the  existence  of  a  charter  will  be  ^remmed  from  the  long  exist- 
eDCfi  of  the  body  in  the  character  of  a  corporation,  and  from  a 
loag  continaed  user  of  privileges  which  belong  ezclusively  to 
corporations,  acquiesced  in  by  the  State.'  The  doctrine  was 
Ihna  expressed  by  Howk,  J.,  in  the  Supreme  Court  of  Indiana, 
in  speaking  of  an  sseumed  religious  corporatioa:  *' For  nearly 
twenty-fire  years  the  '  Trustees  of  the  Methodist  Protestant 
Church,'  under  that  corporate  name,  have  assumed  to  set  and 
lisve  acted  as  a  corporation.  After  that  long  lapse  of  time,  no 
pereoQ  except  the  State  can  be  heard  to  call  in  question  the  legal 
corporate  existence  of  said  trustees,  or  their  rights,  powers  and 
franchises  as  said  corporation."  ' 

j  40S.  Eapeclallr  where  Rights  have  heenAcqnlred  There- 
under. —  Added  force  is  given  to  this  principle  in  cases  where 
rights  have  been  acquired  on  the  faith  of  the  assumed  corporation 
being  such  dejure,  and  where  to  declare  it  not  possessed  of  cor- 
porate powers  would  operate  to  disturb  those  rights.  It  is 
therefore  merely  another  way  of  reaching  the  same  result,  to  say, 
IB  some  of  the  courts  have  said,  that  the  legal  existence  of  the 
corporation  will  be  presumed  in  such  an  action,  where  it  has  gone 
into  operation  as  a  corporation,  and  where  rights  have  been  ac- 
quired on  the  faith  of  its  being  such.* 

$499.  Corporations  by  Presumption  or  User. — This  leads 
US  to  a  principle  of  somewhat  infrequent  application  in  this  coun- 
ty, but  of  frequent  application  in  England,  especially  in  respect 
of  ancient  boroughs  and  other  municipal  corporations,  —  which 
ia,  that  a  corporation  may  exist  \>y  prescription,  although  it  can- 
oot  exhibit  a  charter.     The  principle  is  similar  to  that  which 

'Greene  «.  Dennis,  S  Conn.  298;  that  the  corporation  ma  doly  Incor- 

•.cigAm.  Dec.  G8;  Selma&c.  B.  Co,  porat«d.    Sword    v.   Wlckersham,  29 

*  Upton,  SAla.  7S7;  (.  e.  39  Am.  Dec,  E&n.  746. 

WpSSg.    Where  corporators  sign  and  >  White  r.  State,  69  Ind.  278,  279. 

Kbotrledge  their  charter  as  "cltt-  '  H^erstown     Tnmp.      Co.      », 

»>>«  ot  Q.  Coont;,  State  of  Kansas,"  Creeger,  S  HarT.  &  J.  (Md.)  122;  t.  e. 

UhI  describe  themselves  In  the  body  9  An.  Dec.  i9E.    Compare  Qreene  v. 

of  tbe  charter  as  "  all  of  Salt  Springs,  Dennis,  6  Conn.  898;  «.  e.  IS  Am.  Dec. 

GCoDiit7,  Kansas,"  It  wlU  be  pre-  68;  Selma^.R.Co.  t>.  Upton,  6  Ala. 

•niDGd  that  thej  were  citizens  o(  Kan-  787;  t.  e.  89  Am.  Dec.  8U. 
"Ui  ud,  all  else  appearli^  regnlar, 
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creates  title  to  real  property,  which  has  been  held  by  a  long  con- 
tinued exclusive  posseeaion,  by  the  presumption  of  a  grant}- 
Stated  in  other  language,  where  there  has  been  a  corporate  body, 
de  facUi,  for  a  considerable  period  of  time,  claiming  at  least  to 
be  such,  and  holding  and  enjoying  property  as  a  (Corporation,  it 
will  be  presumed  that  all  merely  form,al  requisites  to   the  due 
creation  of  a  corporation  have  been  complied  with.^     In  respect 
of  the  manner  in  which  the  prescriptive  right  to  be  a  corpora- 
tion is  pleaded  at  common  law,  we  find  it  ruled  in  an  old  case 
that,  in  a  proceeding  by  quo  warranto  against  persons  claiming 
to  exercise  corporate  franchises,  if  they  set  up  that  they  are  a 
corporation  by  prescription,  they  must  set  up  that  they  are  a 
corporation  known  by  such  a  name  time  out  of  mind;  for  a  pre- 
scription cannot  he  alleged  in  several  persons  unless  as  a  con 
poration.'    The  proof,  ot  course,  follows  the  pleading.     There- 
fore, in  a  case  where  it  appeared  that  no  record  of  the  organiza- 
tion of  a  school  district  could  be  found,  and  that  the  trustees  and 
their  predecessors,  by  the  same  name  and  title,  had  exercised 
their  functions  as  trustees  of  the  village  district  during  forty 
yeart,  without  objection,  the  due  incorporation  and  organization 
of  the  district  was  presumed.*     The  effect  of  prescriptive  proof 
of  the  existence  of  a  corporation  of  a  particular  kind,  is  to  es- 
tablish the  conclusion  that  the  body  possesses  all  the  powers 
usually  given  by  law  to  such  corporations." 

§  600.  Wliat  Necessarf  to  give  Rise  to  this  Preaamptlon.  — 
But  in  order  to  give  rise  to  this  presumption,  the  acts  done  must 
bear  the  impress  of  corporate  acts;  they  must  be  such  aa  corpo- 
rations are  competent,  and  individuftls  incompetent,  to  perform.* 
Thus,  the  fact  that  the  yearly  meetings  of  a  community  of  Quak- 
ers kept  records,  had  a  clerk  and  treasurer,  received  contribn- 
tions,  exercised  general  supervision  over  the  spiritual  concerns 
of  Quakers,  celebrated  marriages,  and  admitted  and  discarded 

>  In  a  note  to  an  old  caae  It  la  said  *  Bei  v.  Beardwell,  2  Eeb.  6S. 

that  a  corporation  can  havs  anjthli:^  *  Roble  e.  Sedgnlck,  S6  Bub,  (N- 

by  prescrlpttoD,  and  also  by  charter,  T.)  SI9. 

ind  that  It  can  nse  both  titles.    Black-  *  Ibid. 

Btonv.  Martin,  Latch.  112,  IIS.  *  Klrkpatrlck  o.  Keota  UnltedPlfS- 

*  All   Saints  Church  v.  LoTett,   1  byterlan  Churcli,  es  Iowa,  872. 
Hall(N.T.).  191. 
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members,  —  has  been  held  not  eufficieDt  to  prove  that  it  was  a 
corporation.^  Adi)  similarly  no  piesumption  of  incorporation 
arises  from  the  mere  fact  that  the  bosineas  was  transacted  by  a 
president  and  secretary.' 

§  601.  Validity  of  Corporate  Eztstence  not  Litigated  Col- 
laterally. —  Another  step  brings  us  to  a  class  of  oases  where  we 
find  the  sweeping  declarntioD  that  the  rightfulness  of  an  assumed 
corporation  cannot  be  litigated  in  a  collateral  proceeding,  but 
can  only  be  litigated  in  a  direct  proceeding  instituted  by  the 
State  for  that  purpose;  '  as,  for  instance,  in  an  action  by  a  cor- 
poration on  a  transferable  contract  in  which  it  claims  as  the 
equitable  assignee ;  *  or  in  a  suit  in  equity  to  enjoin  it  from  con- 
etnictiug  its  works,  or  by  way  of  defense  to  its  proceedings  to 
icqutre  land  ;*  or  on  a  bill  filed  by  stockholders  for  mismanage- 
ment.* On  this  principle,  a  granger  to  contracts  made  with 
stockholders  of  a  company  which  has  not  completed  its  organiza- 
tion as  acorporation,  but  who  have  assumed  to  act  as  a  corporation, 
cannot  object  to  the  validity  of  the  contracts  because  the  corpo- 
ratiaD  is  not  organized ;  ^  and  for  equally  strong  reasons,  a  party 
to  Each  a  contract  cannot.^ 


'  Greene  c.  Dennis,  6  Conn.  293;  ». 
(.IGAm.Dec.  68. 

■  ClaA  e.  Jonei,  8T  Ala.  <7i.  s.  C. 
S&outh.  Bep.  862. 

'  Toledo  kc.  B.  Co.  v.  Johnson,  19 
Ucb.  118;  BoDdell «.  Fay.  83  Col.  351; 
Jenef  Clt7  Gssllglit  Co,  i>.  Consnin- 
«n'GuCo.,10N.  J.  Eq.l2T;  Hacken- 
Mck  Water  Co.  v.  Do  Kay,  86  N.  J.  Eq. 
fM;  German  Ins.  Co.  v.  Strahl,  18 
Fhlli.  (Fa.)  £12;  CUcago  &c.  B.  Co. 
«.  Sullord  Coant7  Comm'ra,  88£an. 
131;  Eeeoe  t>.  Van  Reath,  48  Md. 
IM;  Town  ot  Searcy  c.  Yarnell,  1  S. 
W.  B«p.  819;  «.  c.  17  Ark.  269;  Selraa 
(cR.  Co.  V.  Tipton,  S  Ala.  787;  ».  e. 
39  km.  Dec  811,  363.  See  to  the 
Etnn  effect  Centre  &c.  Tomplte 
Co.  t.   McConaby,     16    8^r%.     &  B. 

(Pi)  145;    SUte  t>.  Carr,  6    N.  H. 

Ml;  Tit  BlTer   NaT.   Co.  c.  Neal,  3 

Hiwla(N.  C),  630;  Grays  v.  Tum- 

Via  Co.,  1   Band.   (Va.)  G78;  Bear 


Camp  Elver  Co.  ».  Woodman,  3  Me. 
101;  Charles  Biver  Brld<;e  v.  War- 
ren Bridge,  7  Pick.  (Mass.)  871; 
Trastees  v.  Hills,  6  Cow.  (N.Y.)  28; 
a.  e.  16  Am.  Dec.  129;  I«hlgh  Bridge 
Co.  V.  Lehigh  Coal  Co.,  1  Bawle  (Pa.), 
9;  ».  e.  26  Am.  Dec.  11;  Chester  Qlasg 
Co.«.  Dewey.  16  Mass.  91;  s.  c.  8  Am. 
Dec.  128;  John  o.  Farmers'  Bank,  S 
Blackr.  (Ind.)  367 ;  s.  c.  20  Am.  Dec.  1 19; 
Day  D.  Stetson,  8  Me.  372. 

*  Toledo  &c.  B.  Co.  v.  Johnson,  65 
Mich.  466. 

»  Aurora  4c.  B.  Co.  p.  Lawrence- 
bnrsh,  66  Ind.  80;  Aurora  4c.  R.  Co. 
0.  MiUer,  66  Ind.  88. 

*  Merchants'  &  Planters  Line  v. 
Waganer,  71  Ala.  681. 

I  New  Haren  Wire  Co.  Cases,  67 
Conn.  362;  >.  c.  6 Law.  Bep.  Ann.  800; 
16  Atl.  Rep.  393. 

»  Po»(,S618. 

361 


1  Thomp.  Corp.  §  502.]     ibreqi7u.ii  corporations. 

§  60a.  Limitations  of  this  Doctrine. — But  it  is  apprehended 

that  the  rule  does  not  exist  in  any  Americaa  jurisdiction  in  the 
naked  and  unqualified  form  which  the  above  language  would 
imply,  except  in  cases  where  the  party  questioning  the  existence 
of  the  corporation  has,  by  its  conduct,  estopped  himself  from 
making  the  issue.     We  must  not  get  too  far  away  from  the 
primal  proposition  that  the  legislature  alone  can  create  a  corpo- 
ration,^ and  that  a  collection  of  individuals  cannot  make  them- 
selves a  corporation  by  merely  resolving  to  be  such  or  calling 
themselves  ench.    The  three  tailors  of  Tooley  Street  did  not 
make  themselves  the  people  of  England  by  passing  a  resolution 
in  which  they  styled  themselves  such.     There  must  be  some  basis 
for  the  operation  of  the  rule,  and  accordingly  we  find  a  better 
statement  of  it  in  the  proposition  that,  where  a    corporation 
exiatB  de  facto,  and  in  fact  exercises  corporate  powers,  the  ques- 
tion whether  it  exercises  such  powers  lawfully  cannot  be  liti- 
gated in  a  collateral  proceeding  between  private    parties  or 
between  a  private  party  and  the  corporation ;  the  question  can 
only  be  litigated  betweeo  the  corporation  and  the  Stat&  '    The 
term  *'  collateral  proceeding,"  in  the  statement  of  this  principle, 
is  used  to  designate  cases  where  the  question  of  the  existence  of 
the  corporation  is  incidental  or  collateral  to  the  main  object  of 
the  suit; '  and  the  oft-repeated  reason  of  the  rule  is  the  incon- 
venience of  trying  the  question  of  the  right  of  an  assumed  cor- 
poration to  exist,  where  the  question  arises  as  a  mere  incident  to 
a  private  litigation,  and  where  the  State,  which  is  chiefly  inter- 
ested in  the  question,  is  willing  that  it  should  exist.     ><  It  would," 
said  Brickell,  C.  J.,  "  produce  only  disorder  and  confusion,  em- 
barrass and  endanger  the  rights  and  interests  of  all  deahng  with 
the  association,  if  the  legality  of  its  existence  could  be  drawn  in 

1  AnU,  S  S6.  fSG;  «.e.  6  Am.  Coip.Cu.  156;  Cbnbb 

*  TbeloUowlngCMeBuetotblBgeD'  n.  Dpton,  gs  U.  S.  666;    a.  e.  6  Am- 

eraleffect:  Smith  o.  Sbeeley,  12  Wall.  Corp.  Cu.  88;  Baton n.  AsptnwaU,  19 

(U.   S.)   SS8;    Clark  v.  Hlddletoa,  19  N.  T.  119;  Upton  «.   Hansboroagb, 8 

Mo.  68;  Oold  Mining  Co.  e.  National  Bles.  (U.  S.)  417;  Central   Ag.  Ac. 

Bank,  96  D.  8.  SIO ;  National  Bank  v.  ASBo.  v.  Aiobama  Ac.  Co.,  TO  Ala.  120, 

Matthews,  96  Id.  S21;    National  Bank  183;  •.  e.  9   Am.  Corp.  Cos.  S,  13; 

«.  WUtne;,  108  Id.  99;    Beynolds  e.  Cochran  v.  Arnold,  66  Pa.    St.  S99i 

Bank,  113  Id.  405;    Fortler  v.  Bank,  Pattlson  v.  Albany  &c.  Asan.,  68  0*- 

112  Id.  139;  Thorington  o.  Gonld,  69  898;  North  c.  State,  107  Ind.  864. 
Ala.  461;  Lehman  o  Warner,  61  Ala.  '  State  i>.Batler,15  Lea  (Teiu.),llH- 
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qnestion  io  every  suit  to  which  it  was  a  party,  or  in  which  rights 
were  involved  springiDg  ont  of  ita  corporate  existence.  No 
jndgment  could  be  readered  which  would  settle  the  question 
finally.  But  when  the  gorernmeot  intervenes  by  an  appropriate 
proceeding,  the  judgment  is  final  and  conclusive,  putting  an  end 
to  eontroveray."  * 

{  503.  What  is  Meant  Ay  Exlstfng  Se  Facto.  —  It  IS  fre- 
qneotly  said  that  in  controversies  between  citizens  generally  and 
a  corporation,  the  existence  of  the  latter,  when  put  in  issue,  is 
established  by  showing  a  corporation  de  facto.'  By  this  it  is 
Dot  to  be  understood  that  evidence  of  user  alone  will  be  conclu- 
live  of  the  question  of  corporate  existence.  Otherwise,  as  just 
(Digested,  corporations  might  spring  into  existence  witbout  any 
warrant  of  law.  "The  least  proof  which  has  been  held  suffi- 
cient," said  Savage,  C.  J.,  *'  is  the  production  of  an  exemplifi- 
cation of  the  act  incorporating  the  plaintiffs,  and  evidence  of 
user  under  their  charter."  ^  It  has  been  said  by  an  eminent 
writer,  in  explanation  of  this  principle,  that  if  it  appear  to  be 
acting  under  color  of  law,  and  is  recognized  by  the  State  as 
sncli,  such  a  question  should  be  raised  by  the  State  itself,  by 
quo  mxrranto  or  other  direct  proceeding.  And  the  rule  would 
not  be  different  if  the  conaiitution  itself  prescribed  the  manner 
of  incorporation.  Even  in  such  a  case,  proof  that  the  corpora- 
tion was  acting  as  such  under  legislative  sanction  would  be  suf- 
ficient evidence  of  right,  except  as  against  the  State;  and 
private  parties  could  not  enter  upon  any  question  of  irregu- 
larity.*   This  doctrine  has  met  with  frequent  judicial  approval.' 

{  504.  Bole  Under  California  ClvU  Code.— The  Civil  Code 
of  California  declares  that  "  the  due  incorporation  of  any  company, 

1  Central  fto.  Aseo.  v.  AIabain&  &c.  dlat  Epla.  Chnrcb  c.  Fick^tt,  19  N.  T, 

Co.JDAla.  120,  133;  >.  c,  9  Am.  Corp.  483;  SearsburgbTump. Co.  v.  Catler, 

ft*.  8, 18.  6Vt.  815,328;  Heaaton  r.  Cincinnati 

■  UcAnler  v.  Chicago  ftc.  B.  Co.,  88  &c.  B.  Co.,  16  Ind.  275,  279. 
ID.  348;  Belsner  v.  Strong,  24  Kan.  *  Coolej  Const.  Llm.  254. 

HI);  Wilcox  o.  Toledo  &&  B.   Co.,  48  '  St.  LoulB  v.  Shields,  53  Mo.  241, 

Uch.  GM;Swsrtwout  v.  Michigan  £c.  252.    The    rule   applies    to   religions 

B-Co.,  S4Hlcb.  369.  societies    as    well     as     to    others. 

■  United  States  Bank  v.  Steams,  16  Trustees  v.  UUU,  6  Cow.  (N.  Y.)  28j 
Wend.  (N.  T.)  S14.    Bee  also  Metho-  *.  e.  IS  Am.  I>ec.  429. 
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sing  in  good  faith  to  be  &  corporation,  and  doing  business  as  Badi, 
1  not  be  inquired  into  collaterally,  in  any  private  suit  to  which  audi 
2cto  corporation  may  be  a  party." '    This  statute  has  been  the  sab- 
ot frequent  interpretations.*    It  has  t>een  held  that  it  does  not  go 
:ie  extent  of  precluding  a  private  person  from  denying;  the  existence, 
tre  or  de/acto,  ot  an  alleged  corporation.     The  mere  allegation  that 
irty  is  a  corporation  cannot  put  the  question  whether  it  is  such  a 
oration,  beyond  the  reach  of  inquiry  in  a  suit  with  private  persona. 
OB  been  further  reasoned  that  the  allegation  that  the  plaintiffs  are  a 
loration  is  an  indispensible  allegation  in  any  aofjon  brought  by  tbem ; 
necessarily  the  adverse  party  may  deny  it.     The  statute  does  not 
emplate    that   the  mere  allegation    that   the  company  has    been 
'  organized  ahonld  pat  that  fact  beyond  diapnte :  but  only  that  when 
evidence   establishes  that   the  company  cltums  in  good  faith  to 
.  corporation,  and  is  actually  doing  business  as  such,  then  its  due 
rporation  shall  not  be  inquired  into  collaterally,    Irregularities  or 
cte  in  the  mode  of  performing  the  acts  prescribed  by  law  as  eonsti- 
ig  a  corporatjou,  cannot  be  set  up  by  a  private  individual.      But  be 
show  that  those  acts  have  not  been  performed  at  all.     Hence  upon 
pplioation  for  a  TnandaTaus  to  compel  county  authorities  to  complete 
r  subscription  to  the  stock  of  plaintifl's  railroad  company,  the  de- 
anta  may  deny  the  pliuntiff'e  incorporation;  and  may  deny  that 
'  have  complied  with  the  provisions  of  the  law  prescribing  their 
Luization,    or  are   doing    business  as   a  railroad   compan^'.^     And 
re,  in  an  action  by  persons  suing  in  a  corporate  name,    against 
ndividual,  there  is  no  ground  to  doubt  that  the  plaintiffs   claim 
3;ood  faith  to  be  a  corporation,  and  are   doing  business   as   such 
loration,     neither    the     validity    of   the   incorporation,     nor    the 
t  to  exercise  corporate  powers  can  be  questioned  by  the  defend- 
'    More  definitely  speaking,  where  it  appears  that  the  plaintiff  was 
gnized  in  the  community  as  a  corporation,  and  its  records  show  that 
as  acting  as  such,  that  in  all  its  dealings  it  was  ao  styled,  and  that  it 
held  corporate  meetings,  and  pursued  corporate  forms  of   action, 
cient  is  shown  to  bring  it  within  the  statute." 

Cal.  Civ.  Code,  g  358.    This  sec-  '  Bakersfleld  Town  Hal  Assoc.  »■ 

seems    to  be   the  same  as    the  Chester,  65  Cal.  9S. 
fomla  statute  o(  18G!,  p.  110,  $  6.  >  Orovllle  &c.  B.    Co.  t>.    Flanutf 

act  of  1862  was  not  llmtted  to  cor-  Coanty,  ST  Cal.  S54. 
tloDs  esiBtlug  at  the  time  of  its  *  Ibid. 

age,  but  extended  to  corporattons  *  Lakeside  Ditch  Co.  v.  Crane,  30 

■wards  created,    Faclflc  Bank  v.  Cal,  ISl;  i,  c.  22  Pac.  Itep.  76. 
lo,  87  Cal.  638. 
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§  ffOff.  Role  Applies  only  where  tbe  Corporatioa  Mlgbt 
Exist.  — A  limitation  of  the  doctrine  ib  that  the  rule  under  dis- 
CQssion  extends  only  to  those  cases  where  there  is  a  law  under 
which  the  corporation  might  exist.  If  there  is  no  law  under 
which  it  might  exist,  its  uon-existence  may  be  set  up  even  in  a 
collateral  proceeding;*  and  the  rule  is  the  same  where  there  is 
only  an  unconstitutional  law^  "  To  be  a  corporation  de  facto,  it 
must  hepossible  to  be  a  corporation  dejure,  and  acts  done  in  the 
former  case  must  be  legally  authorized  to  be  done  in  the  latter, 
or  they  are  not  protected  or  sanctioned  by  the  law.  Such  acts 
most  have  ad  apparent  right."  '  It  is  an  easy  step  from  this 
Tiew  to  the  general  rule  that,  to  establish  the  existence  of  a  de 
facto  corporation,  a  charter  or  law  authorizing  tbeexistence  of  ihe 
corporation  must  be  shown,  and  user  under  euch  authority.* 

f  606.  Effect  of  this  Doctrine  npon  the  Rights  of  Share- 
holders and  Creditors.  —  An  application  of  this  principle  is 
moreover  found"  in  a  class  of  cases  relating  to  the  banking  as- 
sociationa  organized  nnder  an  unconstitutional  law  in  Michigan. 
They  were  not  de  facto  corporations  in  such  a  eense  as  enabled 
their  receivers  to  maintain  actions  to  collect  debts  due  to  them,* 
or  to  foreclose  mortgages  given  to  secure  such  debts.'     Nor 


■  Heaston  v.  anclntuitt  Ac.  R.  Co., 
IC  Ind.  276,  S78;  Erntz  if.  Paola  Town 
Co.,30Eui.  397;  Eaton  v.  Walker,  76 
Mlcb.  579;  «.  e.  G  Law.  Bep.  Ann. 
llSi  UK.  W.  Bep.  686. 

*  Eaton  V.  Walker,  ntpra;  Green  v. 
Gnves,  I  Dong.  (Hlch.)  3G1 ;  Hurlbat 
t.  Britain,  3  Dong.  (Mich.)  191;  State 
t.  How,  1  Hlch.  fil2;  Heaeton  e.  Ctn- 
cinnaa  Ac  B.  Co.,  16  Ind.  27B,  276; 
HuTlman  e.  Sontham,  IG  Ind.  192; 
Brown  D.  KUIUn,  11  Ind.  119;  SajAet 
"■  atndebaker,  19  Ind.  i63  {overrul- 
es on  this  point  EvansvlUe  Ac.  B.  Co., 
•-EransTllIe,  IG  Ind.  395). 

*  ETerson  v.  EUlngBon,  67  Wis. 
SMjt^lnionby  Orton,J,  Toeetabllflb 
^eiletence  of  a  corporation  d«/iieto, 
Uie  mere  acting  as  a  corporation,  for 
Uf  Ungtb  of  time.  Is  not  sufficient. 
A  cbarter,  or  Uw  which  ol  Itself  cre- 
''^i  npon  Its  acceptance,  a  corpora- 


tion,  Is  necessary;  or,  II  the  law 
provides  that  a  corporation  ma;  be 
formed  npon  a  sabaeqnent  compliance 
-with  prescribed  regulations  and  forms, 
tome  of  those  regulations  and  forms 
must  have  been  obaerred,  although 
othert  have  been  omitted.  DeWltt  t>. 
Hastings,  10  N.  Y.  Superior  Ct.  1S3. 

*  Abbott  -B.  Omaha  SmeltingCo.,  i 
Neb.  lie;  MlamlPowderCo.  r,  Hotch- 
klss,  17  111.  App.  622;  |>ost,  Oh.  181. 
It  has  been  held  that  mil  tUl  eorpora- 
tion  ma;  be  pleaded  In  an  action  bj  a 
corporation  where  the  Incorporating 
act  does  not  nncotiditionalty  create  the 
corporation.    Uahony  v.  Bank,  1  Ark. 


620. 


*  Compare  po»(,  Ch.  166. 

*  Green  «.  Graves,  I  Dong.  (Mich.) 


'  Hurlbat   v.  Britain, 
(Mich.)  191. 
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couM  ahareholders  io  a  baQking  corporation  organized  tmder  an 
uucoDStitutionnl  baokiDg  law,  be  made  liable  aa  partners  upon 
the  obligation^  of  the  pretended  bank.^    But  these  decisions 
stumble  upon  technical  difficulties.     The  judges  who  rendered 
them  were  unable  to  find  a  way  by  which  an  obligatioa  which 
ought  in  good  conscience  to  be  enforced,  could  be  enforced 
when  there  was  technically  no  payee  or  obligee.     Neither  could 
they  understand  how  a  body  of  co-adventurers  who  hud  organized 
themselves  as  a  banking  corporation  under  an  unconstitutional 
law  could  be  made  liable  for  the  obligations  of  the  pretended 
bank,  when  the  very  issue  of  such  obligations  was  forbidden  by 
law.     They  therefore  allowed  the  adventures  to  escape  liability 
upon  their  obligations,  and  allowed  the  losses  to  fall  upon  the 
innocent  public,  —  a  shameful  instance  of  the  sacrifise  of  justice  to 
mere  theories.     In  a  subsequent  ca^e,  reviewing  these  decisions, 
it  was  suggested  by  Mr.  Justice  Cooley ,  that  if  the  business  * '  had 
not  been  illegal,  possibly  it  might  have  been  held  that  those  who 
assumed  to  carry  on  banking  business  in  the  name  of  an  associa- 
tion not  empowered  to  do  so,  were  personally  responsible  as 
joint  promisors  to  those  who  had  trusted  them."  *    The  court, 
in  the  last  cited  case,  further  concluded  that,  while  a  corpora- 
tion organized  under  a  void  law  cannot  enforce  obligations  made 
to  it,  yet  if  not  organized  for  unlawful  purposes,  a  receiver  of 
its  assets  can  demand  in  equity  an  accounting  for  the  debt  pur- 
ported to  be  secured  by  a  mortgage  made  to  it.'    It  is  a  strik- 

1  state  t>.  How,  1  Mich.  512.  to  refuse  to  accotmt  to  tbose   who 

*  Barton  v.  Schildbach,  46  Mich,  were  eqaltablj  entitled.  There  Is  an 
604,  611;  citing  MedlU  v.  Collier,  16  InjosticetiiBacbcondact  which  eqnitf 
Oh.  St.  599.  onght  to  be  able  to  correct.     If  the 

*  lidd.  The  court,  in  stn^^Ung  mone;  has  been  obtained  Id  good 
with  this  qnestlOD,  Baid,  In  Its  opialoQ  faltb,  In  the  mistaken  belief  that  a 
by  Coole;,  J.:  "When  persons  In  corporation  existed.  It  ought  not  to  be 
good  faltb  proceed  to  organize  what  retained  when  the  mistake  Is  dlscoT- 
thej  intend  shall  be  a  corporation,  ered,  and  the  corporators,  who  cannot 
contemplating  a  lawful  business,  and  sue  at  law,  ought  to  ba  at  liberty  to 
the  organization  proves  Ineffectnal,  come  Into  equity  for  an  accounting, 
bat  the  money  jointly  contributed  by  We  know  of  no  principle  of  eqai^ 
the  members  associated  finds  Its  way  that  would  be  violated  by  giving  sacli 
Into  the  hands  of  one  of  their  number,  redress ;  and,  on  the  other  hand,  there 
or  of  some  third  person.  It  ought  not  Is  ground  for  the  argument  tbat  It 
to  be  In  the  power  of  snch  person  to  would  be  entirely  competent  for  thi 
retain  what  be  has  tboe  received,  and  l^islatura  retroapectlTelr  to   afflrm 
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ing  illustration  of  the  backward  state  of  the  law  that  we  still  find 
eminent  and  enlightened  judges  struggling  with  such  difficulties. 
The  simple  and  true  view  is,  that  if  men  undertake  to  formtbom- 
selves  into  a  business  company  which  the  State  cannot  recognize 
SB  a  corporation,  or  which  is  even  forbidden  by  the  State,  and  in 
that  character  contract  debts  which  would  be  valid  and  enforci- 
ble  if  contracted  by  indiTidoala,  the  courts  of  justice  should 
hold  them  liable  as  partners.^    It  is  intolerable  that  A.  B.  &  C, 
by  merely  assuming  a  corporate  name  and  pretending  to  be  a 
corporation,  can  incur  with  innocent  members  of  the  public  ob- 
ligations which  would  bo  valid  if  incurred  by  them  individually, 
and  then  escape  liability  because  the  law  forbids  them  to  act  as 
a  corporation  in  the  incurring  of  such  obligations.     A  simple 
rule,  and  one  which  should  apply  to  all  cases  is  that,  where  the 
obligations  of  a  pretended  corporation  are  neither  inequitable  nor 
immoral,  the  judicial  courts  should  enforce  them  against  the  cor- 
porations as  partners.'    So  to  do  would  be  strictly  consonant 
with  public  policy,  because  if  business  adventurers  learn  that, 
onleas  their  corporate  organization  is  lawfal  and  valid  they  are 
liable  as  partners,  this  will  deter  them  from  attempting  to  form 
illegal    or    prohibited  corporations.     The    Supreme    Court  of 
Michigan,  abandoning  its  early  conceptions,    has   recently  held 
that,  whilst  a  law  of  that  State  which  provides  for  the  organiza- 
UoQ  of  corporations,  is  void,  on  account  of  its  title  not  being 
vithin  the  constitutional  provision ;  whilst  an  association  under 
its  provisions,  each  member  sharing  in  the  profits  and  losses  of 
the  business  in  proportion  to  the  money  he  has  put  into  the  capi- 
tal stock,  will  not  constitute  the  parties  thereto  a  corporation  de 
facto;  and  whilst  their  carrying  on  business  in  the  corporate 
name  b  not  evidence  of  user  which  can  be  considered  in  aid  of 
their  legal  existence,  —  yet  they  are  liable  as  paHnera  for  debts 
contracted  by  them." 

ud  TiUdMe  the  promlee  to  repdj,  ao  Gratt.  (Va.)  1 ;  TliompsoD  v.  HorKan, 

tbat  1  gutt  at  law  In  tbe  name  ol  the  6  Minn.  292. 

•uodationmlghtbebroagbtnponlt."  '  Anit,  $  416. 

AU.;  citing  Lewie  v.   McElvaln,   16  'As  was  done  Id  Hill  ir.  Beach,  13 

Ob.  S47;  Savings  Bank  v.  Allen,  S8  H.J.Eq.81.  See  also  ante,  %in,et»tq. 

Conii.  97;  Pumelee  o.  Lawrence,  18  ■  Baton  v.  Walker,  76  Hlch.  ET9} 

IU.Uli  Town  ot  DaarlUe  *.  F<tce,36  48  N.  W.  Bep.  688. 
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I  SOT.  Validates  Irresralarltles  In  Organization. —  An  appli- 

ton  of  this  priDcipie,  and  ooe  with  which  we  have  most 
icern  ia  this  place,  is  tliat  it  operates  to  validate  irregviarities 
the  organization  of  corporations.  Applying  this  principle, 
las  been  ruled  that  the  regulaHty  of  the  organization  of  a 
poration  can  be  questioned  only  in  a  direct  proceeding  taken 
the  State,  as  by  quo  warranto,  and  that  no  private  person 
1  be  allowed  to  impeach  collaterally  the  validity  of  its  or- 
ization.'  This  principle  has  the  freest  application  where 
tain  adventurers  have  assumed  to  organize  a  corporation 
ler  a  law  under  which  they  might  have  organized  it,  and 
)re  they  have  been  for  a  greater  or  less  length  of  time  in  the 
-  and  enjoyment  of  the  corporate  privileges  which  they  have 
imed,  but  where  there  has  nevertheless  been  some  defect  or 
gularity  in  the  mode  of  their  corporate  organization,'  —  such, 
instance,  as  the  failure  to  record  a  duplicate  of  the  certificate 
incorporation  in  the  county  where  the  operations  of  the  com- 
y  are  carried  on.'  In  short,  it  seems  dear  from  an  ezamina- 
I  of  the  authorities,  that  a  honafde  attempt  to  organize  and 
ibstantial  compliance  with  the  provisions  of  the  law,  are  all 
:  is  necessary  to  establish,  as  between  the  corporation  and 
ions  other  than  the  State  under  which  it  claims  to  be  iocor- 
tied,  its  capacity  to  sue  and  to  be  sued,  and  to  perform  other 
I  as  a  corporatioa.* 


BastNorway  &c.  Latheran  Cbarch 
rolelle,  ST  Minn.  447;  85  N.  W. 
260;  Baker  v.  Backus,  Sa  lU.  79; 
«U  V.  Page,  24  Dl.  46;  Osslpee 
.Co.  t>.  Conney,  51  N.B.895;  Lord 
leez  Bldg.  Asso.,  S7  Ud.  320.  Bee 
Chllds  c.  Smith,  46  N.  Y.  84. 
rbompsoa  v.  Candor,  60  III.  244 ; 
Innati  &c.  R.  Co.  v.  Danville  &c. 
a.,  7S  m.  118 ;  De  Witt  tr.  Hastings, 
r.  T.  Snper.  468  (Irregnlarltr  of 
[  certificate  of  inoorporaUon) ; 
ell  i>.  Page,  24  III.  46;  Swartwout 
Ichigon  &c.  B.  Co.,  24  Mich.  889; 
r  V.  Backus,  82  111.  79;  RondeU 
y,  32  Cal.  354;  Buffalo  &c.  R.  Co. 
«y,  26  N.  T.  75. 
ElnmphrejB  o.  Mooney,  SCol.  282. 


Although  articles  of  incorporstlon 
were  not  adopted  until  after  the  stock 
was  subscribed  and  buetnesa  begun, 
they  are  binding  upon  the  parties  and 
fix  their  rights  as  among  themselves, 
at  least  from  the  time  of  tbelr  adop- 
tion; and  although  the  articles  were 
not  recorded  as  required  by  statute, 
yet  where  all  the  other  steps  necessary 
to  create  acorporation  were  taken,  the 
parties  are  stockholders  of  a  corpora- 
tion, as  among  themselves.  Hcaid 
V.  Owen,  79  Iowa,  28. 

*  Methodist  Episcopal  Church  •. 
Hckett,  19  N.  Y.  482;  Mokelumne  £& 
Co.  tt.  Woodbury,  14  Cal.  424;  Harsli 
V.  Astoria  Lodge,  27  ni.  421;  Sprlog 
Valley  Witter  Works  v.  San  Francisco, 
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S  508.  Except  where  the  Thing  to  be  I>one  Is  a  Condition 
Precedent.  —  An  exception  to  the  operation  of  the  rule  in  this 
particular  is,  that  where  the  thing  to  be  done  is  made  by  the 
statute  a  condition  precedent  to  the  organization  of  the  corpora- 
tion, then  there  is  no  corporation  unlesa  this  condition  is  sab- 
stantially  performed.'  There  is  also  considerable  autboritj* 
Bome  of  it  discredited  by  time,  to  the  effect  that,  where  the  body- 
does  not  become  entitled  to  corporate  powers,  uaLil  certain  acts 
have  been  performed,  such  acta  must  beshown  to  have  beeu  done 
to  establish  the  existence  of  tho  corporation,  even  in  a  collateral 
proceeding.'  The  effect  of  this  doctrine  is  that,  if  the  charter 
requires  the  performaoce  of  certain  acts  as  conditions  precedent 
to  the  existence  of  a  corporation,  mere  general  evidence  of  user 
cannot  be  regarded  as  conclusive  that  such  conditions  have  been 
performed.'  la  pursuing  this  inquiry,  coarts  usually  hold  that 
it  la  unnecessary  to  prove  that  the  body  have  complied  with  cer- 
tain Btatntory  requisitions,  which  are  not  in  terms,  or  by  neces- 
sary or  reasonable  implication,  conditions  precedent  to  their 
existence  or  capacity  to  do  particular  acts.*  The  decided  cases 
«fford  no  satisfactory  test  of  what  may  be  considered  as  condi- 
tions precedent  to  the  corporate  existence,  the  performance  of 
which  must  be  shown.  Certain  it  is  that  many  irregularities  and 
omissions  which  might  affect  the  right  of  the  corporation  to  exist 
when  called  in  question  by  the  State,  in  a  direct  proceeding,  do 
not  impair  its  capacity  to  sue  and  be  sued  in  general,  *'  So  long 
IB  the  State  does  not  interfere,"  said  Brooson,  C  J.,  in  one 

^  Cal.lU;  Baker  «.  Neff,  78  Ind.  68;  137;  Mohelamoe  &c.  Co.  v.  Woodboij, 

'•>ii,i22i.  UCal.  424. 

'  Ante,  i  326;  Lord  o.  EssexBnlld-  ■  Long    continued    u>«r,    however,. 

l»g  As«o.,  37  Md.  320;  Boyce  o.  Trustr  haagreat  weight  In  support  ol  the  pre- 

^4GHd.S69.  snmptton    that   the    conditions    upon 

'  Fire  Department  r.  Kip,  10  Wend,  whlcli  the   charter  was  granted  have 

(^.  Y.)  2Efi;  XJtlca  Ins.  Co.  o.  Cad-  been    duly     performed.    AU     Saints 

Wl,  S  Wend.  (N,  T.),  296;  Utlca  Church  v  Lovett,  1  HaU  (N.  T.),  191; 

1m.  Co.  d.  Tillman,  1  Wend.  (N.  T.)  Dunning  v.  New  Albany  &c.  B.  Co.,  * 

^1  nmted  Statea  Bank  t>.  Steams,  15  Ind.  437. 

Veid.  (N.r.),  814;  Lncas  o.  Bank,  2  «  NarraganseUBank  v.  Atlantic  Silk 

Sl(w.(Ala.)  l47;Woodii.Jel>ersonCo.  Co.,  8   Mete.  (Mass.)  282;  Bank  of 

bnk,  9  Cow.  (N.  T.)  194;  Soathbold  United  States  t>.  Dandrldge,  12  Wheat. 

•.flarton,6  Hill  (H.  Y.),  GOl;  Bank  (U.S.)  64,  SI;  Bank  v.  Allen,  11  Vt. 

o'lnbiimir.  Alkb),  IS  Johns.  (N.  7.)  802 ;  Eaton  p.  Asplnwoll,  19  N.  T.  119. 
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esse,  "  the  company  may  sue,  or  do  asy  other  lawful  act.  *rhat- 
erer  bids  may  have  been  committed  in  bringing  the  body  ioto 
exiatenoe."  ' 

S  609.  Pnrther  Obserratloiu  and  Illtutratloiui.  —  Where  a 
compaoy,  haTing  taken  all  other  atepa  to  become  incorporated  under  the 
general  law,  omits  to  file  the  certificate  ol  incorporation  in  the  offlce  of 
the  Secretary  of  State,  snch  a  non-compliance  with  the  atatate  might  sns- 
tain  a  quo  warranto  or  scire  facias  on  beliaU  of  the  people,  and  oust  Uie 
Dorporatora  from  the  exercise  of  their  franchise ;  but  it  doea  not  neces- 
sarily follow  that  it  is  not,  as  to  third  persons,  a  oorporatioQ.*  So,  it 
has  been  reasoned  tliat  a  defect  in  the  organization  of  a  corporation, 
which  would  not  avail  a  defendant  to  an  action  by  the  corporation, 
upon  the  plea  of  nut  tid  corporation,  cannot  be  shown  dther  by  the  cor- 
poration itself  when  a  defendant,  or  by  a  stockholder  when  saed  for 
debts  of  the  corporation.'  .  -  .  •  Similarly,  in  one  case,  where 
the  affidavit  annexed  to  the  articles  of  association  filed  under  a  general 
□orporation  law,  did  not  contun  the  allegation  "  that  it  is  intended  in 
good  f  luth  to  constmct  or  mainbun  and  operate  the  road  mentioned  in 
the  articles  of  association," — thejndge  delivering  the  opinion  of  the 
court  said;  "  I  am  of  the  opinion  that,  under  this  and  similar  general 
acts  for  the  formation  of  corporations,  if  the  papen  filed,  by  which  the 
corporation  is  sought  to  be  created,  are  colorable,  but  so  defective  that 
in  a  proceeding  on  the  part  of  the  Stete  against  it,  it  would  for  that 
reason  be  dissolved,  yet  by  acts  of  user  under  such  an  organization  it 
becomes  a  corporation  de  facto,  and  uo  advantage  can  be  taken  of  such 
defect  in  its  constitution,  collaterally  by  any  person.'"  .  .  -  - 
Where  a  company  was  incorporated  for  the  purpose  of  removing  from  a 

1  HcFarlan  t>.  Trenton  Ins.  Co.,  4  the  count;  clerk's  offlce,"  etc.,  Is  bat 

Den.   (N.  Y.)  893,  397;  Swartwoat  v.  directory,  and  Is  cot  a  reqnlette  to  in- 

Uldiigan  tc.  B.  Co.,  24   Hich.  8S9.  corporation.    Upon  compliance  with 

Tliat  there  are  Irreconcilable  vsria-  eectioa  1  of  the  act,  the  IncorpoiaUoi 

tloDs  In  the  views  of  the  courts  as  to  became  complete.    Bose  Hill  &c.  Co. 

what  are   conditions   precedent  and  t>.    People,    116   111.    18S.    While,  as 

what  are  condittona  directory,  has  been  elsewhere  seen  (ante,  }  327),  the  de- 

already  shown.    Ante,  §  22S.    Thns,  cislons  of  other  conrts  would  make 

the  proTlsioDS  of  the  Illinois  act  of  this  a  condition  precedent. 

1869,  relating  to   corporations,  that  *  Baker  v.  Backus,  32  111.  79;  ante, 

"  any  company  formed  under  this  act  {  240. 

shall  file  a    copy  of  their   by-laws,  ■  Eaton  v.  Asplnwall,  19  N.  T.  119, 

signed  by  the  president  and  Becretaiy  122. 

of  sacb  company,  and  a  list  of  the  '*  Buffalo  Ic,  R.  Co.  e.  Cary,  26  N. 

stockholders  therein,  and  the  amount  T.  T6.     But  see  the  dissenting  opinion 

of  the  stock  signed,  as  aforesaid,  In  of  Allen,  J.,  In  this  case. 
370 


DE  FACTO   CORFOBATION8.       [1  ThODIp.  Corp,  §  510. 

rirer  all  obstractioiis  to  the  free  paasage  of  logs,  etc.,  and  were  author- 
ized to  demand  toll  from  the  owners  of  logs,  etc.,  freely  passing  down 
the  river,  it  was  held,  in  an  action  to  recover  tolls  for  logs  that  passed 
the  river  freely,  that  the  defendant  could  not  show  that  the  corporation 
had  not  removed  the  obstructions,  though  the  act  of  incorporation  was 
by  its  terms  to  be  void  if  they  would  not  be  removed  in  one  year, 
and  thoogh  more  than  a  year  had  elapsed  before  the  action  was 
brongbt.'  -  -  -  -  In  an  actioti  upon  a  bond  issued  by  a  school 
board,  if  it  appear  that  such  a  school  board  had  a  de  facto  existence, 
acted  in  that  official  capacity,  was  recognized  as  such  by  the  county 
court,  it  cannot  be  set  up  as  a  defense  to  avoid  liability  on  the  bond,  that 
it  had  no  legal  existence.  "Such  a  board  must  be  regarded  as  one 
df  facto  whose  right  to  act  no  one  but  the  State  is  competent  to  ques- 
tion.'"  _  -  .  .  Where  a  corporation  instituted  a  suit  to  establish 
a  certain  paper  writing  as  the  last  will  and  teBtamefd  of  a  deceased  per- 
son, which  paper  contained  a  beqvett  to  a  legatee  having  the  name  of 
the  plaintiff,  to  wit,  "  the  Catholic  Chnrch  at  tbe  city  of  Lexington," 
the  principle  was  applied  that,  whether  a  corporation  exists  d«  jure  Of 
not,  its  existence  cannot  be  questioned  in  a  collateral  proceeding,  if  it 
appear  to  be  acting  under  color  of  law,  and  rect^nized  by  the  State  as 
such.  "The  question  of  its  being  must  be  raised  by  the  State  itself,  on 
»  quo  toarranto  or  other  direct  proceeding ;  and  this,  although  the  act 
iQcorporating  it,  or  authorizing  its  incorporation,  is  violative  of  the 
coDstitutdon  of  the  State."'  ....  la  replevin  by  one  claiming 
the  property  mider  a  chattel  mortgage  executed  by  a  de  facto  corpo- 
ration, defendant  offered  evidence  to  show  the  non-existence  of  the 
corporation  de  jure  by  reason  of  the  articles  of  incorporation  being 
acknowledged.  The  sjlicles  were  otherwise  regular,  and  showed  an 
attempt  in  good  fiuth  to  comply  with  the  statute,  and  there  had  been 
open  and  public  exercise  of  corporate  powers  by  the  company  for  several 
months  prior  to  the  date  of  the  mortgage.  It  was  held  that  this  was 
solGcient  to  authorize  plaintiS  to  deal  with  the  company  as  a  corporation 
de  facto,  and  to  warrant  the  refusal  of  the  court  to  allow  defendant  to 
attack  its  existence  collaterally  by  introducing  the  evidence  offered.' 

{  510.  State  Precluded  by  Iiapse  of  Time  from  Qaestioninff 
Begolarlta'  of  Corporate  Organization. —  Although,  as  a  general 

'  Bear  Camp  River  Co.  o.  Wood-  ■  Cath.  Church  o.  Tobbein,  82  Mo. 

luo,  2  He.  VH.  418,  424. 

*  Franklin    Avenne     &c.    Inst,    o,  *  Dagganc.  Colorado  Mortgage  &c. 

Botrd  Ql  EdocaUoD,  76  Mo.  406.  Co.,  II  Col.  113;  20  Am.  &  Bng.  Corp. 

CaB.619;  ITFac.  Bep.  106. 
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rule,  the  statute  of  limitatioDS  does  not  run  against  the  State, 
Dor  can  laches  be  imputed  to  it, —  yet  this  rule  will  not  be  al- 
lowed to  apply  so  as  to  destroy-the  existence  of  a  corporation, 
where  many  private  rights  hare  been  acquired  on  the  faith  of  it, 
and  where  the  vacation  of  its  franchises  would  lead  to  confuBioD 
and  injustice.  It  was  bo  held  where  it  was  sought  by  an  infor- 
mation in  the  nature  of  quo  warranto,  to  vacate  the  franchises  of 
a  railroad  company,  on  the  ground  that  its  articles  of  association 
were  defective  in  not  specifying  its  terminus  with  sufiScient  cer- 
tainty. As  between  eight  and  nine  years  had  elapsed  since  the 
filing  of  the  articles  in  the  office  of  the  Secretary  of  State,  and  as 
such  filing  was  notice  to  the  State,  at  the  time,  of  the  manner  in 
which  the  organization  of  the  corporation  had  taken  place,  a 
judgment  of  ouster  was  refused.^ 

§  511.  Corporation  Suing  for  Bights  which  can  only  Inhere 
In  It  as  a  Corporation. —  It  is  believed,  however,  that  the 
exception  to  the  general  rule  obtains  where  the  corporation  is 
the  actor  in  the  litigation  and  is  therein  seeking  to  enforce  a  right 
which  inheres  in  it  as  a  corporation.  Thus,  if  a  corporation  has 
been  created  to  erect  a  bridge,  with  power  to  take  tolls  thereon 
for  the  period  of  twenty  years,  and  after  the  lapse  of  twenty 
years  it  sues  to  recover  such  tolls,  the  defendant  may  show  that 
the  twenty  years  have  expired  and  thereby  defeat  the  action.* 
It  is  also  assumed  that  where  a  corporation  proceeds  to  condemn 
the  lands  of  ^  private  owner  for  public  uses,  it  must  show  aprima 
facie  right  to  exercise  this  extraordinary  power,  by  proving  that 
it  has  corporate  existence,  at  le&at  de /dcto.  An  administrator 
cannot  maintain  an  action  in  bis  representative  character  with- 
out pleading  and  proving  that  he  is  an  administrator,  because  it 
is  only  in  that  character  that  he  has  a  title  to  sue.  He  ordinarily 
proves  this  by  putting  in  evidence  his  letters  of  administration. 
It  should  seem,  upon  the  same  principle,  that  where  a  plaintiff, 
claiming  to  be  a  corporation,  brings  an  action  which,  from  its  verv 
nature,  it  cannot  have  unless  it  is  a  ttody  corporate,  it  must  prove 

^  State  V.  Bailey,  Id  Ind.  462.    As         *  Oroad    R&plds    Bridge    Co.    r. 
to  the  period  o(  limttation  for  an  Id-     Prange,  36  Mich.  400;  t.  c.    24  Am. 
forrnatioD  in  tlie   nature  of  quo  tear-     Bep.  OSS. 
ronto,  seo  Aug.  &  A.  Corp.,  §  743. 
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its  corporate  ezigteoce,  at  least  hj  putting  in  evidence  its  cer- 
tificate of  incorporation.^ 

$  012.  Corporations  by  I^eglslative  Beoognitlon.  —  A  doc- 
trine frequently  admitted  "  hy  American  courts,  ia  that,  where  a 
body  of  persona  act  aa  a  corporation,  and  the  legislature  passes  an 
&ct  which  distinctly  recognizee  their  corporate  character,  they 
may  be  deemed  to  be  rightfully  a  corporation  in  coDsequence  of 
such  legislative  recognition.  It  has  been  frequently  ruled  that 
defects  in  the  organization  of  corporations,  which  have  been  or- 
ganized under  a  general  law,  may  be  cured  by  subsequent  legis- 
lative recognition  of  the  corporation.'  The  rule  is  that,  although 
the  organization  of  a  corporation  may  be  irregular,  in  such  a 
Benae  that  it  could  be  overthrown  in  a  direct  proceeding  by  the 
State,  yet  where  its  corporate  existence  has  been  recognized  by 
the  legislature,  this  will  make  it  a  good  corporation,  for  the  pur- 
poses of   collateral  proceedings.*     In  like  mitnner,  the  fact  that 


'  TboB,  the  otrnera  of  land  whom 
It  la  propoBed  to  assesB  for  the  benefit 
of  iTTOrt  undertaken  by  a  gravel  road 
companr,  If  they  are  not  ahareholders 
ud  haTe  uot  contracted  ivitti  the 
compaDy  aa  a  corporation,  are  not  es- 
10|^ la  asnlt  to  enjoin  the  collection 
ol  the  assessment,  from  denying  tba 
corporate  existence  of  the  company. 
Flper  tr.  Bbodes,  SO  Ind.  809.  A  raU- 
roidoorpontion  claiming  the  right  to 
onnpT  with  Ita  tracks  the  streets  of  a 
iQTm  or  city  most  be  a  corporation  de 
JVC  aad  not  merely  a  corporation  de 
/(Xio.  New  Tork  Cable  Co.  o.  New 
Tork.  101  S.  Y.  it.  So  of  a  corpora- 
Ucn  ueklng  to  condemn  land  for  Its 
luw.  Atlantic  &c.  B.  Co.  o.  SullWant, 
i Oh.  St.  3T6;  AtklDStfn  n.  Marietta  &c. 
li-Co.,  leob.  St.  21;  port,  Ch.  181. 

'  It  has  been  said  that  corporate 
pamre  cannot  be  created  by  Impllca- 
ilon,  not  extended  by  construction. 
'HuieylTanla  R.  Co.  v.  Canal  Coramls- 
■tonere,  ii  Pa.  St.  9.  In  an  earlier 
cue  )re  Hod  the  conclnsion  that  lodi- 
^uU  acting  together  for  the  benefit 
^*Mcle^  are  not  to  be  considered 


as  a  corporation,  unless  they  ex- 
pressly show  their  corporate  capacity. 
Ernst  D.  Barlle,  1  Johns.  Cas.  (N.  Y.) 
819.  But  this  was  before  the  docttlna 
had  become  established  that  the  cor- 
poration may,  as  to  third  persons, 
exist  (is /octo;  that  abodyof  persons 
holding  themselves  oat  as  a  corpora- 
tion are  thereby  estopped,  as  against 
third  persons,  to  deny  their  corporate 
cliaracter;  and  that  persons  entering 
Into  contracts  with  supposed  corpora- 
tions are  thereby  estopped  In  actions 
to  enlnrce  a  contract  to  deny  their 
corporate  existence. 

*  Basahor  c.  Dressel,  31  Md.  603; 
People  p.  Perrln,  6S  Cal.  316;  AtlanUc 
&c.  R.  Co.  r.  St.  Louis,  €6  Mo.  328. 

*  Atlantic  &c.  R.  Co.  o.  St.  Lonis, 
npra;  Black  River  &c.  R.  Co.  v,  Bar- 
nard, 31  Barb.  (S.  Y.)  238.  The  the- 
oij  ol  the  last  case  is  that,  where  the 
organization  of  a  railway  company  Is 
regular  on  its  face,  and  the  company, 
while  In  the  eiercise  of  corporate 
functions,  is  recognized  as  a  corpora- 
tion by  the  legislature,  it  becomes,  by 
that  recognition,  a  legal  corporation, 
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two  railway  companieB  have  become  blended  bj  a  cottat^idation 
may,  it  has  been  held,  be  shown  by  a  legislative  recognition  in 
the  form  of  a  private  statute.*  But  there  is  much  force  io  tbe 
opposing  conclusion  that,  where  the  conaCiiuCion  of  the  State 
forbids  corporations  to  be  created  except  by  general  laws,  the 
mere  recognition  of  a  body  as  an  existing  corporation,  in  acts 
of  the  legislature,  cannot  operate  to  give  the  organization  valid- 
ity, for  this  would  be  tantamount  to  creating  it  by  a  special 
law.'  But  if  the  language  of  the  statute,  from  which  it  is  sought 
to  infer  a  legislative  recognition  of  the  particular  body  as  a  cor- 
poration, is  equally  consistent  with  the  conclusion  that  the  legis- 
lature did  not  intend  to  recognize  it  as  possessing  such  a 
character,  it  will  not  be  deemed  such  under  the  operation  of  this 
principle.  It  has  been  reasoned  that,  while  express  words  of 
incorporation  are  not  essential  to  create  a  corporation,  general 
language  in  a  statute  being  sufficient,  if  a  corporation  is  neces- 
sary  to  accomplish  the  purpose  contemplated,  yet,  if  the 
necessity  for  a  corporation  does  not  exist,  it  will  not  be  deemed 
created  by  implication.'    On  a  similar  principle,  where  a  cor- 


and  that,  If  any  defect  exUt  In  Its  or. 
ganliatlon  It  Is  thereby  waived  bj  the 
State  and  cored.  Id  tbat  particnlar 
case  tbe  articles  of  association  were 
In  tbe  proper  form,  and  property  aa- 
thenUcated,  and  the  company  had 
buUt  part  of  Its  road  and  had  been  do- 
ing business  &ve  years,  and  the  legis- 
lature had,  by  three  acts,  distinctly 
recognized  Ita  corporate  eilatence.  It 
was  held,  in  an  action  npon  stock  as- 
aessmente  against  one  who  bad  acted 
as  director,  that  the  plaintiff  was  to  be 
deemed  a  legal  corporation  and  as 
sucb  authorized  to  sue.  In  like  man- 
ner It  has  been  held  that  the  require- 
ment for  the  formation  of  a  private 
corporation  that  an  application  be 
filed  with  the  Secretary  of  State  and 
acknowledged  before  a  proper  ofDcer, 
may  be  waived  by  the  State,  by  a  snb- 
sequent  statute  recognizing  the  ex- 
istence of  a  corporation  organized 
without  compliance  with  said  require- 
menk  Central  Agricultural  &c.  Asso. 
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V.  Alabama  Oold  Life  Ins.  Co.,  70  Ala. 
120. 

'  HcAuley  v.  Columbus  Ac.  R.  Co., 
83  111.318;  a/Ue,  §  818. 

'  Oroville  *c.  R.  Co.  »•  Snper- 
Tlsors,  37  Cal.  1154;  pogt,  $  690.  As 
to  tbe  eomUlutionalils/  of  an  act  of  the 
legislature  relieving  the  creditors  ol  a 
particular  company,  see  Potts  c.  Dele- 
ware  Water  Power  Co.,  9  N.  J.  Eq. 
692;  Conigau  v.  Trenton  Delaware 
FatlsCo.,7N.  J.  Eq.  189. 

»  Walsh  V.  New  York  &  Brooklyn 
Bridge,  96  N.  Y.  *37.  In  this  case  It 
was  held  that,  as  the  purpose  of  S.  T. 
Acts  187B,  Ch,  800,  In  relation  to  the 
New  Yorkand  Brooklyn  bridge,  was  Co 
extinguish  tbe  then  existing  corpora- 
tion, and  vest  all  Its  property  in  the 
two  cities,  and  as  all  the  purposes  of 
the  act  could  be  carried  out  without 
the  creation  of  a  corporation,  tbe 
board  o(  trustees,  for  whose  appoint- 
ment the  act  provided,  were  not  to  be 
deemed   a  corporation,    but  merel; 
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poration  haa  done  acta  in  excess  of  its  powers,  for  which  the 
State  might  proceed  to  forfeit  its  franchises,  it  is  a  sound  con- 
closioQ  that,  as  the  legislature  might  have  clothed  the  corpora- 
tioD  with  such  power,  so  it  may  ratify  aod  confirm  the  illegal 
acts,  unless  there  is  something  in  the  constitution  of  the  State 
restruning  this  kind  of  legislative  action.*  The  original  atattUe, 
whether  a  special  charter  or  a  general  law,  and  the  subsequent 
curative  act  will,  in  so  far  as  they  are  consistent  with  each  other, 
ooite  to  form  the  charter  of  the  company,  and  the  acceptance 
of  the  new  act  will  uot  have  the  effect  ,of  destroying,  but 
merely  that  of  modifying  the  former  corporate  organizstioii.' 

i  613.  lUnfltrationfl.  —  A  special  act  of  the  legislature  chatigiTig 
the  name  of  a  corporatioii,'  or  recogniziDg  it  by  name  and  extending 
ud  continuing  its  corporate  ri^ts  and  privileges,*  has  been  held  to 
vi.hd&te  its  existence  for  the  purposes  of  a  collateral  proceed- 
ing. -  ■  -  •  In  a  suit  between  a  railroad  and  a  municipal  corpora- 
tion, contesting  the  right  of  the  railroad  company  to  operate  its  track 
opoQ  one  of  the  streets  of  the  city,  there  was  no  proof  of  the  corporate 
eiistence  of  the  railroad  company  through  which  the  plaintiff  company 
clumed  to  derive  its  franchiseB.  But  it  appeared  that  the  State, 
thioogh  its  legislature,  had  sold  a  railroad  to  certtun  individuals,  and 
required  them  to  form  themselves  into  a  corporation  for  the  purpose  of 
owning  and  operating  it,  and  that  the  legislature  had,  on  several  aubse- 
qoent  occasions,  recognized  the  existence  of  these  vendees  as  a  corpora- 
^DQ.    It  was  held  that  the  existence  of  such  a  corporation  could  not  be 

•fcnti  lor  and  representatives  of  the  tlons,"  It  haa  been  said,  "  are  created 

two  eltlea.    See  antt,  $  39.    As   to  lor  the  pnbllc  good — are  demanded 

UMTcrtTtlof  a  dlBsolTcd  corporation  by  the  tronts  of  the  community)  and 

bj  •  sDbseqnent  decree  distinctly  rec-  the  law,  after  long  contlnned  use  of 

ognlzlDg  Its  existence,    see    Lea    v.  corporate   powers,  and     the   public 

imerkan  Ac  Canal  Co.,   S  Abb.  Pr.  acquiescence,  will  indulge     In   pre- 

("■■XN.  T.)  I,  sumptions  in   favor    o(    their  legal 

'  Shaw  V.  Norfolk  Bailroad&c.  Co.,  existence."     Jameson  v.  People,  16 

SOnT(Mass.),  162, 179;  RLchardsv.  III.  267,  2G9.    See  also  United  States 

MtiTlnuc  Ac   B.  Co.,  it  N.   H.  127,  Bank  ir.  Daudridge,  13  Wheat.  (U.  B.) 

iX.  64;    Doniilng  o.   New  Albany  &c.  B. 

■Jolmston  o.  Crawley,  SS  Qa.  816.  Co.,  3  Ind.*37;  Society  of  Middlesex 

Tberole  which  vaUdates  defaOo  cor-  v.  Davis,  S  Mete.  (Mass.)  1S3;  People 

pentlone  by    legislative  recognition  o.  Faniham,  36  III.  562. 
ud  pablic  acqnlescence  in  their  long  '  While  v.  Ross,  4  Abb.  App.  Dec 

raoHoiied    existence,     applies    more  (N.  T.)6B9. 

propcily  to  municipal  than  to  private  *  EanawhaCoalCo.  v.'Kanawha£c. 

mpontions.     "Maniclpal   corpora-  Coal  Co.,  T  Blatchl.,  (U.  S.;  S91. 
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questioned  by  third  persons,  and  that  Hncb  reoognitioD  dispensed  with 
other  evidence  of  the  faot.^    -    -    -    -    In  quo  warranto  against  the 
trosteea  of  a  town  challeugiug  its  corporate  eidatence,  it  speared  that, 
by  certtuQ  pnblic  statutes  the  legislature  had  authorized  the  president 
and  trustees  of  the  town,  as  a  corporation,  to  subscribe  stock  in  a 
certain  railway  company,  and  also  in  a  oertain  plank  road  company, 
upon  conditions  named  in  tbe  acts ;  to  issue  and  Degotiat«  bonds  of  the 
corporation ;  to  provide  for  paying  interest  on  such  bonds,  and  to  levy 
and  collect  taxes  upon  property  within  the  corporation.    "  These  acts," 
sud  Skinner,  J.,  "  recognizing  the  existence  of  the  corporation,  and 
empowering  it  to  act  as  a  body  corporate,  in  issuing  and  n^otiatiog  ob- 
ligations of  the  town,  and  upon  tbe  faith  of  which,  individuala  may  hare 
invested  their  money,  —  preclude  inquiry  into  the  questloD  of  the  orig- 
inal  legal  organizadoD   of   the  town,   and  are  conclusive   npoa    the 
question  of  the  existence  of  the  corporation.     If  there  is  no  soch  cor- 
poration, all  acts  done  under  the  supposed  corporate  powers  are  mere 
nnllitiee ;  and  no  liabilities  can  exist  by  reason  of  contracts  made  in  the 
corporate  name,  except,  perhaps,  against  individuals  who  never  con- 
templated themselves  incuning  personal  liabilities,  by  acts  performed 
in  an  official  capacity.     Were  we  to  hold,  after  this  acquiescence  of  tbe 
public,  and  these  recognitioDS  of  the  legislature,  that  the  town  remains 
unincorporated,  on  account  of  some  detect  in  its  original  organization 
as  a  corporation,  what  conSdence  could  individuals  have  in  the  validity 
of  securities  emanating  from  these  local  autboritiea?"  ' 


Abticle  II.  Corporations  bt  Bstoffbl. 

Bccnox  Sbction 

51B.  Obligor  in  contract  with  corpo-  BH.  Tlcwthat  Incorporation  iiinatb« 

tatlOQ  estopped  to  deny  corpo-  stated  In  tbe  contract. 

rate  existence.  £36.  Except  wherepartj  la  Induced  br 

519.  ninstratlona  of  the  mte,  fraud  to  recogntxe    corporate 

620.  Various  statements  of  this  rule.  knowledge. 

621.  Corporate  existence   proved  by  fiae.  Party  dealing  with  corporation 

showing    that  the    objectlag  permitted  to    show  corporate 

party  has  dealt  with  it  as  such.  existence. 

S22.  Rule  restrained  to  cases  of   tl«  62T.  Party  claiming  under  leglalatton 

/octo  corporations.  creatlnga  corporation  estopped 

628>  This  estoppel  not  raised  where  to  deny  Its  existence. 

there  is  no  law  anthorUlng  tbe  628.  Stockholder   estopped  to    dear 

corporation.  corporate  existence. 

'  Atlantic  &c.  R.  Co.  o.  St.  Louis,  *  Jameson  v.  People,  16  111.  S5T. 
66  Mo.  228. 
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8«CTIO»  Sbctioh 

(29.  Estoppel    to  set   np  Irandnleiit  GSS.  CorporaUon   estopped     to  deiv 
organ  tutlon.  corporate  existence. 

ISO.  Exception  where  tbe  corporation  688.  CorporaHons    for     Illegal    pot* 
has  expired  by  lapse  of  lime.  poses. 

£31.  Torieltare  for  misuser  or  non- 
user  not  pleadable  collaterally. 

$  518.  Obligor  In  Contract  wltb  Corporation  Estopped  to 
Deny  Corporate  Existence. —  A  party  who  eaters  into  a  writ- 
teD  contract  with  s  body  purportiog  to  be  a  corporation,  io 
vhich  it  is  described  by  its  corporate  name,  aolemnly  admits  the 
existence  of  the  corporation  for  the  purposcB  of  a  suit  bronght 
to  enforoe  the  obligation,  and  in  each  an  action  he  will  not  be 
permitted  to  plead  nul  tiel  corporation,  or  otherwise  to  deny  the 
corporate  existence  of  ibe  plaintiff.' 


1  State  o.  Carr,  S  S.  H.  867 ;  Presl- 
dtnt  Ac.  V.  Thompson,  20  111.  200; 
Htmlhon  v.  Carthage,  2i  III.  S2;  Eay- 
Mr«.  Bremer,  16  Mo.  88;  St.  Louis  t>. 
Sblelds,  62  Mo.  217,  SSI ;  National  Ins. 
Co.tr. Bowman,  60  Mo.  352;  Farmers 
te.  Ins.  Co.  «.  Needles,  G2  Ho.  17; 
Ohio  Ac.  B.  Co,  V,  HcFherson,  86  Mo. 
13,36;  f .  0.  ee  Am.  Dec.  128;  Hub- 
bird  V.  Chappel,  11  Ind.  601 ;  Stude- 
baker  Man.  Co.  v.  Montgomery,  71 
Ho.  101 ;  Beal  Estate  Savings  InsOtu- 
UoD  «.  Fisher,  9  Mo.  App.  598;  Jones 
«.  Kokomo  Building  Association,  77 
ImL  310;  Platte  TaUey  Bank  o.  Hard- 
ing, 1  Neb.  161 ;  Fresno  Canal  ic.  Co. 
'.  Vanier,  7S  Gal.  S79;  t.  e.  11  Fac. 
Rep.  87;  3  BaU.  &  Corp.  L.  J.  BS; 
HcCord  £c.  Mercantile  Co.  v.  Qlen 
(Utah), 21  Fac  Bep.  600;  School  Dis- 
Irtet  No.  61  e.  CoUins  (Dak.),  11  N. 
W.  Bep.  166;  Cravens  o.  Eagle  Cotton 
HUla  Co.,  130  Ind.  6;  «.  c.  16  Am.  St, 
Bep.  398;  Town  of  Searcy  e.Tamell,  I 
8.  W.  Bep.  S18;  i.  e.  17  Ark.  S69;  Den 
i.Vui  Hontan,  10  N.  J.  L,.  370;  Mc- 
Broom  V,  Lebanon,  SI  Ind,  26S; 
Smelser  c.  Wayne  Ac  Turnpike  Co., 
Ji  Ind.  117;  Slider  Uaonf.  Co.  p. 
Bennett,  28  W.  Ta.  16i  Commercial 
Bank  v.    FfeUIer,    108    N.   T.   212; 


Dntohess  Cotton  Man.  Co.  v.  DaviB,  4 
Johns.  (N.  Y.)  337;  s.c  7  Am,  Dec 
649 ;  Ranger  v.  Upton,  91 U.  8. 56 ;  But. 
fCalo  &c.  R.  Co.  V.  Carey,  36  N.  T.  7G; 
Chubb  V.  Upton,  9S  17.3.665;  Hender- 
son &c.  B.  Co.  tr,  Leayell,  6  B.  Alon. 
S58;  John  o.  Farmers  Ac.  Bank,  X 
Blackf.  (Ind.)  867;  Hubbard  o.  Chap- 
pel,  U  Ind.  601;  Chester  Glass  Co.  V. 
Dewey,  16  Mass.  94;  Jones  e.  Cincin- 
nati Type  Foundry  Co.,  11  Ind.  89; 
Bank  of  Toledo  v.  International  Bank, 
21  N.  r.  613;  Cong.  Soc.  >.  Perry,  6 
N,  H,  161;  Case  v.  Benedict,  9  Cush. 
(Mass.)  610;  Woodson  e.  Bank,  1  B. 
Mon.  (Ky.)  308;  Worcester  Medical 
Inst.  V.  Harding,  11  Cash.  (Mass.) 
266;  Tar  River  Nav.  Co.  r,  Neal,  S 
Hawks  (N.  C),  520;  Douglass  Countr 
c.  Bolles,  94  U.  S.  101;  Butchers  Ac 
Bank  o.  McDonald,  ISO  Hasa.  261; 
Farmers  Ac.  Bank  «.  Detroit  &c  IL 
Co.,  17  Wis.  872;  West  Wlnsted  Ac. 
Assn.  e.  Ford,  37  Conn.  2S2;  Danbniy 
Ac.  R.  Co.  e,  Wilson,  33  Conn.  136; 
Bank  of  Gatlipolla  v.  Trimble,  6  B. 
Mon.  (Ky.J  599;  Eaton  o,  Aaplnwall, 
6  Duer  (N.  Y.),  176;  Feako  b.  Halley, 
14  Ind.  SS8;  Melkel  e.  German  Sav. 
Fund  Soc,  16  Ind.  181;  Ryan  b.  Tan- 
landingbam,  7  Ind.  116;  Fort  Wayne 
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§  519.  Illustrations  of  the  Bole.  —  An  apt  illustratioQ  of  the 
rule  is  furnished  by  a  case  where  a  person  makes  a  deed  conveying 
land  to  a  corporation  by  its  corporate  name,  and  the  deed  is  duly  re- 
corded, and  thereafter  such  person  makes  another  deed  conveying  the 
same  land  to  A.  B. ,  and  thereafter  A.  B.  makes  a  deed  conveying  the 
same  land  to  C.  D.  The  estoppel  which  existed  against  the  first 
grantor  exists  against  C.  D. ,  and  he  will  not  be  heard,  in  an  action  of 
ejectment  against  the  tenant  of  the  corporation,  to  set  up  a  defect  in 
the  organization  of  the  corporation,  which  might  be  available  in  a  direct 


&c  Tnrnp.  Co.  v,  Deam,  10  Ind.  568 ; 
Ensey  V.  Cleveland  &c,  R.  Co.,  10  Ind. 
178;  Judah  v,  American  Live  Stock 
Ins.  Co.,  4  iDd.  838;  Brookville  &c 
Tompike  Co.  v,  McCarty,  8  Ind.  892; 
Brownlee  v.  Ohio  &c.  R.  Co.,  18  Ind. 
68;  Board  v.  Bright,  18  Ind.  98;  Ran- 
som V,  Priam  Lodge,  51  Ind.  60;  Will- 
iams 17.  Franklin  Township  Assn.,  26 
Ind.  810;  Baker  v,  Nefl,  73  Ind.  68; 
Franklin  v.  Twogood,  18  Iowa,  515; 
Cahill  V,  Kalamazoo  Ins.  Co.,  2  Dong. 
(Mich.)  184;  Kennedy  v,  Colton,  28 
Barb.  (N.  T.)  59 ;  All  Saints  Church  v. 
Lovett,  1  Hall  (N.  T.),  191;  Loaners 
Bank  V.  Jacoby,  10  Hun  (N.  Y.),  148; 
Connecticat  Bank  v.  Smith,  17  How. 
Pr.  (N.  Y.)  487;  Caryl  v.  McEh-ath,  8 
Sand.  (S.  C.)  176;  Tarbell  v.  Page,  24 
111.  46;  Cochran  v.  Arnold,  58  Pa.  St. 
399;  Low  v.  Connecticut  &c.  R.  Co.,  45 
N.H.  870,  878;  Gk>odrich  v.  Reynolds, 
31  HI.  490;  Swartwoutv.  Michigan  &c. 
R.Co.,  24  Mich.  889;  Wood  v.  Coosa 
&c.  B.  Co.,  82  Ga.  273;  Rice  v.  Rock 
Island  &c.  R.  Co.,  21  111.  98;  Owens  v. 
Pierce,  5  Mo,  App.  576;  St.  Louis  Gas 
Light  Co.  V,  St.  Louis,  11  Mo.  App. 
55 ;  Hamtramck  v.  Bank  of  Edwards- 
ville,  2  Mo.  169;  Jones  v.  Bank  of 
Tenn.,  8  B.  Mon.  (Ey.)  122;  8.  e.  46 
Am.  Dec.  540;  Montgomery  R.  Co.  v. 
Hurst,  9  Ala.  518.  The  doctrine  was 
denied  in  a  forcible  opinion  by  Mr* 
Justice  Nelson,  of  the  Supreme  Court 
of  New  York,  in  Welland  Canal  Co. 
V,  Hathaway,  8  Wend.  (N.  Y.)  480;  «. 
c.  24  Am.  Dec.  51.  The  case  was  that 
of  a  Canadian  corporation,  and  there 
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are  indications  here  and  there  in  the 
opinion  of  that  celebrated  jurist,  that 
he  did  not  take  kindly  to  the  assertion 
of  rights  or  privileges  in  the  courts  of 
this  country  on  hehalf  of  British  cor- 
porations or  British  subjects.  Al- 
though his  opinion  is  still  regarded  as 
authority  on  the  general  law  of  estop- 
pel, it  has  been  generally  overruled  in 
respect  of  this  particular  question. 
See  also  Williams  v.  Bank  of  Michigan, 
7  Wend.  (N.  Y.)  539;  ».  c  5  Wend. 
(N.  Y.)  478;  U.  S.  Bank  v.  Steams,  15 
Wend.  (N.  Y.)  814.  Nevertheless  this 
doctrine  has  been  followed  to  some 
extent  in  subsequent  cases  in  the  same 
State  and  elsewhere.  First  Baptist 
Soc.  V.  Papalee,  16  Wend.  (N.  Y.)  605; 
Buffalo  &c.  R.  Co.  v,  Cary,  26  N.  Y.  75; 
Loaners  Bank  v,  Jacoby,  10  Hun  CN. 
Y.),  148;  DeWitt  v.  Hastings,  40  N.  Y. 
Super.  468;  Hargrave  v.  Bank,  1  111. 
84;  Gaines  v.  Bank,  12  Ark.  769; 
Boyce  V.  Trustees,  46  Md.  859;  Bank 
17.  Simonton,  2  Tex.  531 ;  EUOloway  o. 
Memphis  &c,  R.  Co.,  23  Tex.  465; 
Owen  V.  Farmers  Bank,  2  Doo^. 
(Mich.)  134,  note;  Mitchell  v.  Rome 
&c.  R.  Co.,  17  Ga.  574,  589.  Among 
the  cases  holding  contrary  to  the 
above,  that  a  promissory  note  given 
to  a  company  by  its  corporate  name 
estops  the  maker  from  denying  its 
corporate  existence  when  sued  upon 
the  note,  are  Pacific  Bank  v.  De  Ro, 
87  Cal.  538;  Jolm  v.  Farmers  Ac, 
Bank,  2  Blackf.  (Ind.)  867;  s.  e.  20  Am. 
Dec.  119.  See  also  Hughes  v.  Bank 
of  Somerset,  5  Litt.  (Ky.)  45. 
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proceeding  by  theStatetoforieitits  otiarter.'  -  -  -  -  loUkemaD 
oer  »  person  clauning  under  a  deed  whicli  recites  a  mortgage  in  favoi 
of  a  mortgagee  bearing  a  corporate  name,  is  estopped  from  disputini 
tbe  corporate  existence  of  such  mortgagee.*  This  is  in  conformity  witi 
the  general  principle,  that  when  a  person  execnting  a  deed  recites  ther& 
in  particular  facts,  those  facts  become  conclusive  against  him,  and  alst 
against  those  who  derive  title  from  him.^  -  -  -  -  A  bank  wa; 
dnly  o^anized  under  an  act  of  a  territorial  legislature,  but  oouid  no 
legally  exercise  its  powers  until  the  charter  creating  it  was  approved  bj 
Congress.  It  was  held  that  it  was  nevertheless  a  body  corporate  di 
facto,  and  that  a  party  making  a  sale  of  real  estate  to  it  was  estoppec 
from  thereafter  questioning  its  capacity  to  take  title  after  it  had  paic 
the  consideration  for  the  purchase.^  Where  the  act  under  which  thi 
corporation  was  organized  was  consolidated  by  the  adoption  of  a  nev 
constitution  before  the  act  of  incorporation  was  accepted  by  the  cor 
poratora,  as  the  act  of  incorporation  was  originally  valid,  one  who  hat 
contracted  with  the  corporation  was  estopped  to  show  that  the  corpora 
torsfailed  to  organize  under  it  while  it  remained  in  force.^  .... 
Where  a  corporation  takes  a  deed  of  trust  upon  land  to  secure  a  loan  oi 
money,  and,  upon  a  foreclosure  and  sale  under  the  deed  of  trust,  be 
comes  the  purchaser  and  brings  ejectment  for  the  possession,  it  is  noi 
necessary  to  introduce  formal  proof  of  its  existence  as  a  corporation,  i: 
the  deed  of  trust,  being  in  evidence,  recites  that  fact.^  -  -  -  -  Ii 
is  no  defense  to  an  action  by  a  mutual  iTisurance  company  to  collect  aS' 
Kssments,  to  show  that  it  met  and  chose  officers  before  its  chartei 
went  into  effect,  if  subsequently  to  that  time  persons  were  found,  wiU 
the  consent  and  under  the  authority  of  the  designated  corporators  anc 
without  objection  on  the  part  of  tbe  State,  actuaUy  exercising  the  cor 
porate  powers  and  claiming  and  using  the  franchise.^  So,  it  hai 
been  held  that  a  debtor  of  a  banking  corporation,  when  sued  upon  ai 

<  Broadwell  v.  Herritt,  87  Mo.  95,  *  Haesenrltter   t>,    EirchhoOer,    7! 

There  [s  even  a  larger  principle,  by  Mo.  239. 

which  estoppels  (n  paU  are   visited  «  Hem.  on  Bst.,  $$  616,  639. 

vpoQ  those  In  privan  o/  ulate  with  <  Smith  «.  Sheets;,  13  Wall.  (O.  8.' 

uownerol  Und.   TboH,  if  the  owner  8(6. 

ol  Und  would  be  estopped,  by  reaaon  *  Snyder  v.  Stndebaker,  19  Ind.  16! 

ol  hit  own  acts  and  conduct,  from  (overruling  upon  this  point   Hand 

totiDg  np    title   thereto,    those  In  man  v.  Southam,  16  Ind.  190). 

PilTlty  with  him,  nulesB  purchasers  *  Qerman  Bank  v.  Btnmpf,  S  Ho 

lorviloe  withont  notice,  labor  under  App.  IT. 

tBlmllu  disability.  ThlsUee.  Bolord,  '  Appleton  Mutual  Fire  Ins.  Co.  D 

U  Mo.  378.    See  also  Shew  v.  Beebe,  Jeseer,  5  Allen  (Mass.),  H6. 
U  Tt.S06;  Bnodgraasv.  Ricketto,  IS 
(U.UB;  Cooler*. WazTeu,63Ho.l66. 
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lOceptance,  will  oot  be  heard  to  set  up  oertain  frauds  by  reason  of  wUdi 
be  bank  was  never  l^ally  oi^anized.i  McDonald,  J.,  s^d:  '^U 
here  were  conditiooB  precedent  of  the  most  imperative  character  in  the 
tiarter,  and  a  grossly  fraudulent  organization  had  been  gotten  up  by 
oUouon  between  the  commissioners  and  the  subscribers  for  stock,  and 
he  bank  had  been  put  into  operation  ^parently  fairly,  and  held  out  to 
he  commimity  as  a  regularly  and  honestly  organized  bank,  discoonting 
lotes  and  paying  oat  bills,  it  would  be  a  strong  act  of  injostioe  to  bold 
hat  the  fraud  in  the  organization  could  be  pleaded  collaterally,  as  a 
lefeuse  by  the  bank,  against  the  payment  of  its  notes,  or  by  a  debtor 
0  the  bank,  to  defeat  the  collection  of  the  debt  due  by  him.  The  bank 
hould  not  be  allowed  to  take  advantage  of  its  own  wrong ;  and  the 
lebtor  of  the  bank,  who  has  received  an  equivalent  for  Mb  note,  onght 
lot  to  be  allowed  to  avail  himself  of  a  defense  of  the  sort,  to  diminirfi 
he  means  of  paying  the  debts  of  the  bank."  ^ 

{  620.  Various  Statements  of  this  Bole. —  Some  variations 
^e  met  with  in  the  statements  of  the  rule.  It  ia  sometimes  said 
hat  a  party  who  eotera  into  a  cuntract  with  an  assumed  corpo- 
ation,  in  its  corporate  name,  thereby  admits  it  to  be  duly  con- 
tituted  a  body  politic  and  corporate  under  such  name.'  It  is 
tlso  said  that  the  execution  of  a  note  or  deed  to  a  corporation  is 
rrima  facie  evidence  of  the  lawful  existence  of  the  corporation,* 
>r  of  the  existence  of  a  charter  and  of  user  under  it,  under  a 
)lea  of  nul  tiel  corporation.' 

S  521.  Corporate  Existence  Proved  by  Showing  that  the 
>bjectlag  Party  has  Uealt  with  It  as  Such. —  General  expres- 
lions  are  found  in  many  cases  which  do  not  confine  the  grounds 
>f  the  estoppel  to  the  fact  that  tbe  party  challenging  the  ex- 
Btence  of  the  corporation  has  executed  to  the  corporation,  in  its 
Msrporate  name,  the  obligation  sued  on,  but  which  go  further 
ind  say  that,  where  the  legal  existence  of  a  corporation  is  chal- 
enged  in  a  collateral  proceeding,  it  may  be  proved  by  showing 
;bat  the  party  challenging  it  has  dealt  generally  with  the  corpo- 
-ation,  under  such  circumstances  as  impliedly  did  assume  its  cor- 

>  Pott,  §  629.  *  Brown    v.     Scottish     AmerlcUi 

>  Sonthem  Bank  v.  WiUioms,  26     HortgBge  Co.,  110  111.  236. 

3a.  634,  686.  ■  MoDtgomeiy  Ballroad  v.  Wont,  > 

>  Franzv-TentODiaBuUdlDgAsso.,      Ala.  S18. 
it  M<t  359. 
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porate  existence.  This  being  sbowD,  he  wi)l  accordiDg  to  some 
of  these  expressioDB  be  estopped,  in  a  Bubsequeot  litigation  with 
the  corporation  or  ita  receiver,  aaBignee,  or  other  legal  repre- 
sentative, from  denying  its  corporate  existence.  >  A  person  so 
dealing  with  a  corporation  will  not  be  heard  to  assert  that,  by 
reason  of  some  irregularity  in  ita  organization,  it  is  no  more  than 
a  Tolnntary  association  and  its  stockholders  liable  as  part- 
ners. '  The  better  conception  is  believed  to  be  that  the  mere 
fact  of  the  party  against  whom  the  estoppel  is  claimed,  having 
dealt  with  the  alleged  corporal  in  some  other  matter^  does  not 
estop  him  from  denying  its  corporate  existence,  but  is  at  most  an 
mdentiary  fact,  on  the  footing  of  an  admiaaion,  tending  to 
prove  the  existence  of  the  corporation.  A  qualified  statement, 
gleaned  from  a  decision  in  Michigan,  is  that  when  a  body  assumes 
to  be  a  corporation  and  acts  under  a  particular  name,  a  third 
party  dealing  with  it  under  such  assumed  name,  is  estopped  to 
deoy  its  corporate  existence,  except  where  there  are  no  facts 
which  make  it  legally  unjust  to  forbid  such  a  denial.' 

§  522.  Bale  Bestrained  to  Oases  of  De  Facto  Corpora- 
tions.— The  rule  as  stated  in  a  preceding  section '  leaves  entirely 
oat  of  view  any  question  as  to  the  rightfulness  of  the  assump- 
tion of  corporate  existence  by  the  party  claiming  it.  It  nakedly 
is  that  one  who  enters  into  a  written  obligation  with  an  assumed 
or  pretended  corporation,  thereby  admits  its  corporate  existence, 
ind  estops  himself  from  denying  it,  in  an  action  by  the  corjiora- 
tion  to  enforce  the  obligation.  In  a  numerous  class  of  cases, 
many  of  them  recent  ones,  the  rule  is  so  stated  as  to  be  re- 
strained in  its  operation  to  cases  of  colorable  or  de  facto  corpora- 
tions. In  these  cases  the  proposition  is  frequently  formulated 
that  a  person  who  contracts  with  a  de  facto  corporation  cannot, 
in  80  action  against  him  on  the  contract,  impeach  the  legality  of 
ita  organization;  ^  or  that  one  who  contracts  with  a  corporation 

'Bank   at    Clrcleville  e.    Benick,  InSherwoodo.  Alris,  8S  Ala.  HE;  i.e. 

liOh.  822;  Spabr  v.  Farmers  Bank,  S  Am.  St.  Bep.  696. 
M  Ft.  St.  42S.    Compare  Freelaad  v.  *  Este;  Man.  Co.  c.  Rannele,  SS 

PmasjlTaiila  Ceatrol  Ins.  Co.,  94  Fa.  Mich.  130;  «.e.20  N.  W.  Kep.  823. 
SL  m.  *  Ante,  J  SIS. 

■Tarbellv.  Fi«e,  24  111.  4e;'Leb-  *  Butcbers    &   Drovers'    Bank   «. 

mu  I.  Warner,  61  Ala.  <BS;  restated  McDonald,  130  Mass.  261;  Wlaget  d. 
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which  has  a  de  facto  exietence,  that  is  to  say,  the  reputation  of 
being  a  legal  corporalioD  in  the  actual  exercise  of  corporate 
powers  and  franchises,  is  estopped  from  denying  the  legality  of 
the  existence  of  the  corporation,  or  inquiring  into  irregnlaritiee 
attending  its  formation,  to  defeat  the  contract  or  to  avoid  the 
lialiility  he  has  voluntarily  and  deliberately  incurred.*  Some  of 
the  cases  merely  state  the  fact,  as  shown  by  the  evidence  of  the 
de  facto  existence  of  the  corporation  under  a  colorable  organi- 
sation, to  strengthen  the  rule  which  raises  the  estoppel,^  without 
implying  that  even  a  de  facia  organization  is  necessary  to  the 
rule.  Others  distinctly  imply  that  proof  of  a  de /acto  organi- 
sation is  also  necessary, —  such  as  evidence  of  proceedings  in 
professed  compliance  with  a  law  authorizing  the  organization  of 
the  corporation,  and  alight  evidence  of  subsequent  user.'  "  The 
distinction,"  says  one  court,  "  is  between  an  entire  absence  of 
nnthority  in  the  organic  law  itself,  and  a  failure  to  comply  with 
some  prerequisite  which  the  law  has  made  a  condition  precedent 
to  the  exercise  of  corporate  functions.  In  the  one  case,  there 
is  a  want  of  power  to  act;  in  the  other,  only  an  abuse  of  power 
conferred.*  One  statement  of  Che  rule  is  that  the  person  con- 
tracting with  an  association  assuming  to  be,  and  believed  by  the 
person-  to  be,  incorporated,  and  acting  in  a  corporate  capacity, 
cannot,  after  having  received  the  benefit  of  the  contract,  set  up 
as  a  defense  to  an  action  brought  by  the  company  or  its  assignee, 
that  the  company  was  not  legally  incorporated."  Similarly,  it 
has  been  held  that  a  person  who  has  made  a  promissory  note  to 
a  body  claiming  or  purporting  to  be  a  corporation  cannot,  in  an 
action  thereon,  avoid  the  estoppel  resulting  from  such  admission 
of  the  existence  of  the  corporation  at  the  time,  by  an  answer 
alleging  that  when  be  made  the  note  he  believed  the  payee  was  a 
corporation,  but  afterwards  discovered  that  it  was  not.' 

Qalncj  BnlldiDfi  &c  AsSD.  128111.  ST;  dence  &c.  Ins.  Co.  e.  Uarphr,  8  B.  I. 

*.  c.  SI  Northeast.  Rep.  12;  White  o.  131. 

Boss,  4  Abb.  App.  Dec.  (N.  Y.)  689.  *  Uerrlm&n  p.  H^ven;,  la  Helsk. 

I  Central  Ag.  &c.  Asso.  v.  Alabama  (Tenn.)  494. 

tc  Co.,  70  Ala.  120;  *.  c.  9  Am.  Corp.  '  Sherwood  r.  AlvU,  83  Ala.  HE; 

Cas.  S,  IS.  f .  c.  8  Am,  Bt  Bep.  690;  opinion  b; 

>  Commissioners  of  Douglas  Co.  tr.  Btone,  C.  J. 

BoUes,  94  n.  S.  104;  National  &c.  Ids-  *  Booste  t>.  Gnlf  Ice  Co.,  SI  Fl>. 

Co.  V.  Yoemans.  8  B.  I.  35;  Provl-  650;  G  So.  Rep.  247. 

*  Baosom  V.  Prl»[n  Lod^e.Sl  lod.fiO. 
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i  523.  This  Estoppel  not   Raised  where   there   is  no  litn 

Anthorizliig  the  Corporation.  —  In  the  view  of  some  courts  tbii 
estoppel  extends  only  to  matters  of  fact.  By  analogy  to  i 
priouiple  already  stated,'  no  such  estoppel  arises  in  cases  when 
there  is  no  lauj  authorizing  the  existence  of  any  such  corporatioi 
at  all,  as  the  one  which  assumes  to  exist;  and  the  same  is  true 
according  to  the  same  opinion,  of  eases  where  the  law  unde: 
vhich  the  corporation  claims  to  exist  is  unco7iatitutio7utl;  for  i 
void  statute  is  the  same  as  no  law  at  all.^  The  Supreme  Cour 
of  Indiana  have  said :  *'  The  estoppel  goes  to  the  mere  de/act- 
oi^nizatioD  ;  not  to  the  question  of  legal  authority  to  make  ai 
orgaoizatiou.  A  de  facto  corporation,  that,  hy  regularity  of  or 
ganizatioD,  might  be  one  de  jure,  can  sue  and  be  sued.  And  ; 
person  who  contracts  with  such  corporation  while  it  is  acting  unde 
its  de  facto  organization,  who  coutracts  with  it  as  an  organize* 
corporation,  is  estopped,  in  a  suit  on  such  contract,  to  deny  it 
ie  facto  organization  at  the  date  of  the  contract ;  but  this  doe 
not  extend  to  the  question  of  legal  power  to  organize.  Hence 
if  an  organization  is  completed,  where  there  is  no  law,  or  an  un 
OiJalitutionai  law,  authorizing  an  organization  as  a  corporation 
the  doctrine  of  estoppel  does  not  apply,"'  The  Supreme  Cour 
of  Michigan  have  laid  down  the  general  rule  in  the  following  Ian 
goage:  **  Where  there  is  thus  a  corporation  de  facto,  with  m 
want  of  legislative  power  to  its  due  and  legal  existence ;  where  i 
is  proceeding  in  the  performance  of  corporate  functions,  and  th< 
public  are  dealing  with  it  on  the  supposition  that  it  is  what  i 
profesBes  to  be ;  and  the  questions  suggested  are  only  whethei 
there  has  been  exact  regularity  and  strict  compliance  with  thi 
provisions  of  the  law  relating  to  incorporation, —  it  is  plainly  i 
dictate,  alike  of  justice  and  of  public  policy,  that  in  controver 
sies  between  the  de  facto  corporation  and  those  who  have  enterec 
into  contract  relations  with  it,  as  corporators  or  otherwise,  tha 
Buch  questions  should   not  be  suffered  to  be  raised."'    Thi 

■  JMt,  J  606.  tc.    B.    Co.    o.  ETanSTlUe,    16    Ind 

■  Hftrrimanv.  Sontham,  16  lad.  190;      S96. 

Browns.  KUllan,  II  Iiid.449;  Beaston         ■  Heaston  o.  dncionati  &c.  R.  Co. 
I.  Cladniuiti  &c.  R.  Co.,  16  Ind.  276;      16  Ind.  276,  378. 
SDTder  v.    Stndeliaker,   19  Ind.  462,  *  Strartwout   c.    Michigan  &c.  B 

OTnniUiig  upon  this  point  Evansvllle     Co.,  24  Mich.  389,  S98. 
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ime  court  have  further  said:  "But  both  in  reason  and  on 
ithority,  the  ruling  should  be  the  same  where  aa  attempt  has 
eeii  made  to  organize  a  corporation  under  a  general  law  per- 
litting  it.  If  due  authority  existed  for  the  corporation,  and  the 
aestion  is  one  of  regularity  merely,  '  the  rule  established  by 
,w,  as  well  as  reason,  is  that  parties  recognizing  the  exieteoce 
F  corporations  by  dealing  with  them  have  no  right  to  object  to 
ly  irregularity  in  their  oi^nization.'  "  ^  But  the  same  court, 
I  a  very  recent  case,  have  said:  "  It  is  undoubtedly  well  settled 
lat  a  person  who  has  entered  into  contract  relations  with  a  de 
icto  corporation  cannot,  in  an  action  thereon,  deny  its  corpo- 
Lte  character  or  set  up  any  informality  in  its  organization  to  de- 
sat  the  actioD.  The  distinction  between  such  cases  and  tbe 
resent  one  is  clear.  If  there  bad  been  any  law  under  which  de- 
iodants  had  a  right  to  incorporate,  and  the  offer  had  been  to 
low  a  mere  abuse  or  excess  of  its  corporate  powers,  or  had  it 
ipeared  that  it  was  a  de  facto  corporation,  and  the  question  re- 
ted  to  the  regularity  of  its  organization  merely,  there  oould  be 
-)  doubt  that  the  plaintiff  would  be  estopped  from  questioning 
a  corporate  existence.  But  the  two  things  necessary  to  show  a 
trporation,  even  de  facto,  do  not  exist.  There  is  no  law  under 
hich  the  powers  they  assume  might  lawfully  be  created ;  and  the 
ere  fact  that  they  assumed  to  act  as  such,  even  in  the  full  belief 
lat  they  were  legally  incorporated,  would  not  constitute  them  a 
irporation  de  facto.^ 

§  524.  Tlew  that  Incorporation  most  be  Stated  in  the  Con- 
act. —  A  few  cases  of  doubtful  authority  have  restrained  the 
lie  BO  far  as  to  hold  that  the  fact  that,  in  a  contract  with  an 
sociation  or  company,  the  defendant  in  the  action  has  desig- 
ited  it  by  a  name  which  is  appropriate  to  a  corporate  body, 
tes  not  admit  its  legal  existence  as  a  corporation,  unless  it  be 
stinctly  stated  in  the  contract  that  the  company  is  an  incor- 
trated  company;  but  that  it  admits  only  the  existence  of  an 
sociation  acting  under  that  name.'    It  has  been  held  that,  in- 

»  IMd.    395.    See  also  Mercbanta'  28  Tex.  485;  ».  e,  76  Am,  Dec.  68; 

.  Bank  v.  Stone,  3S  Mich.  TT9.  WlUlama  v.     Bank   of    Utcbigan,    T 

*  Eatotto.  Walker,  76  Mich.  679,689.  Wend.  (N.  Y.)  639;    Welland  Canal 

«  Holloira7  v.  Memphis  4c.  B.  Co.,  Co.  v.  Hattiawa;,  8  WomJ.  (N.  T.)  480. 
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doning  a  bill  of  exchange  to  a  bank  does  Dot  admit  that  the  bank 
is  a  corporation.^  And  more  recently  there  is  a  decision  to  the 
effect  that  the  mere  fact  of  mentioning,  in  a  promiaaorj  note,  a 
partioalar  bank  as  the  place  of  payment  of  the  note,  does  not 
preclude  the  maker  from  dbputing  the  corporate  existence  of 
the  bank.*  But  the  contrary  and  more  general  statement  of  the 
rule  is  that  one  who  executes  a  written  obligation  to  an  obligee, 
by  a  name  which  imports  that  it  is  a  corporation,  is  by  that  fact 
estopped,  in  an  action  thereon  to  deny  the  corporate  existence 
of  the  payee.' 

§  525.  EzceptlonwherePaFtr  Is  Induced  by  Fraud  to  Beo- 
ognUe  Corporate  Existence. —  An  exception  to  the  rule  has 
beea  declared  in  Michigan  in  the  case  where  no  new  rights  have 
accrued  from  the  transaction,  and  where  the  recognition  of  the 
existence  of  the  corporation  is  fraudulently  procured  for  the 
purpose  of  entrapping  the  party  into  the  action  upon  which  the 
rec(^Dition  is  based.* 

\  526.  Party  Dealing  with  Corporation  Permitted  to  Show 
Want  of  KnowletU^. —  In  every  estoppel  in  pais  it  is  an  essential 
to  the  operation  of  the  principle  that  the  person  against  whom  it 
is  Bought  to  raise  the  estoppel,  should  either  have  known  the  state 
of  facts  out  of  which  the  estoppel  springs,  or  else  should  have 
been  in  such  a  situation  that  it  was  in  law  his  duty  to  know  it,  — 
tbat  is,  in  a  situation  where  negligent  ignorance  is,  in  taw,  tant- 
amoant  to  actual  knowledge.*    He  is  therefore  ordinarily  entitled 

■  Hugnre  v.  Bank  of  Illinois,  1  void  and  not  a  lien  upon  real  estate. 
in.  U.  Stontlmoiv  D.  Clark,  TO  Mo.  171. 

■  Hongertord  Nat.  Bank  «.  Van  <  Dojle  o.  M Izner,  40  HIcb,  160; 
Nostnod,  106  HasB.  6G9.  *.  o.  8  N.  W.  Bep.  9SB. 

'  Stadebaker  &c.  Co.  c.  Hont^m-  >  The  eesentlal  Idea  of  an  estoppel 

nT.T4Ho.  101.    Barbara  v.  Occident-  fnpaftls  tbat  be  who  will  not  speak 

^Grore.l   Uo.  App.   t29;  U.  8.  Ex-  wben  he  jAouM,  will   not  bs  heard  to 

preu  Co.  V.  Bedbory,  S4  lU.  469.    Bo  speak  when  he  viouli.    It  Is  essendal 

ticld  wtiete  a  note  was  made  payable  to  this  Idea  that  be  either  b&d  knowl- 

M  the  order  of  "the  HlsBonri  City  edge,  or  owed  theotberpartj  the  doty 

Barings  Bank."     Much  less  can  ft  be  of  knowing  the  facts  out  of  which  the 

reuoDEd  that,  where  the  payee  does,  estoppel  springs;  and  It  Is  therefore 

bfihenamebT  which  It  Is  described  often  said  In  general  terms  tbat  ftien«e 

In  the  note,  brings  suit  thereon  and  vUhout  knowledffe  will   not  work  an 

nomei  a  jadgiaent,  the  jndgiiient  Is  estoppel;  Frederick  e.    Missouri  Ac. 
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to  show  that  he  had  no  knowledf^  of  aach  a  state  of  facts. 
When,  therefore,  in  a  case  inTolviog  the  question  whether  the 
plaintiff  had  dealt  with  the  defeodaDts  aa  a  corporation  or  as  a 
partnership,  he  baring  sued  them  as  iodiTidaals,  a  finding  of  fact 
that  he  had  full  knowledge  that  they  were  a  corporation,  and 
dealt  with  them  as  sach,  was  held  not  supported  by  evidence  of 
publications  made  by  the  defendants  of  statements  crowing  their 
incorporation  and  of  tbe  mailing  of  letters  and  circulars  to  the 
plaintiff  sbowing  such  fact,  which  were  not  shown  to  have  been 
received, —  especially  where  the  court  excluded  the  testimony  of 
the  plaintiff  denying  his  knowledge  or  information  of  the  exist- 
ence of  the  corporation ;  and  moreover  such  exclusion  was  error.' 

§  627.  Party  Claiming  under  Leglalatloa  GreatlnK  a  Cor- 
poration Estopped  to  Deny  its  Existence.  — Obviously  a  party 
cannot  deny  the  existence  of  a  corporation  by  assailing  tbe 
validity  of  an  act  of  the  legislature  by  which  the  corporation  has 
been  reorganized  or  at  least  endowed  with  its  present  name,  wheo 
his  only  staoding  in  court  is  derived  from  the  same  act  of  tbe  legis* 
lature.  Thus,  in  a  suit  in  equity  to  foreclose  a  railway  mortgage, 
a  holder  of  second  mortgage  bonds,  in  an  answer  and  cross  bill, 
challenged  the  corporate  existence  of  tbe  railway  company  which 
had  issued  the  bonds.  The  bonds  under  which  this  defendant 
claimed  a  standing  in  court  were  executed  by  the  corporation  by 
tbe  name  which  it  bad  assumed  under  the  act  of  the  legislature 
whose  validity  the  defendant  challenged.  Tbe  mortgage  itself, 
in  i(9  preamble,  recited  the  act  of  the  legislature.  "  In  view  of 
these  facts,"  said  Mr.  Justice  Bradley,  "  we  think  that  the  ap- 
pellant  is  estopped  from  denying  tbe  corporate  existence  of  tbe 
company  whose  bonds  he  thus  holds,  and  by  virtue  of  which  be 
acquires  a  locus  standi  in  the  suit.  Irregularities  and  even  fraud 
committed  in  making  the  purchase  authorized  by  the  act,  and 
failure  to  perform  strictly  all  the  requisites  for  changing  tbe 
company's  name,  cannot  avail  the  appellant,  occupying  the  po- 
sition he  does  in  this  suit,  to  deuy  the  corporate  existence  of  the 

■R.    Co.,  82     Mo.    402i    Spnrlock   c.  >  EatOD  d.  Walker,  Tfl  Mlcb-  ST9; 

Spronle,  73  Mo.  EOS;  CoIIIdbi'. Rogers,      (.  o.  4SN.  W.  Bep.  688. 
63  Mo.  51G;  Evans  v.  SDyder,  64  Mo. 
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Alabama  &  Chattanooga  Railroad  CompaDy.  He  waived  all 
such  objections  when  he  took  the  bonds,  and  came  into  cMiurt 
only  as  a  holder  and  owner  thereof.  The  irregularities  on  which 
he  relies  might,  perhaps,  have  been  sufficient  cause  for  a  proceed- 
ing on  ^e  part  of  the  State  to  deprive  the  company  of  its 
francfaiaes,  or  on  the  part  of  third  persons  who  may  have  been 
iDJoriously  affected  by  the  transactions.  But  neither  the  State 
nor  any  other  persons  have  complained ;  and  it  is  not  competent 
for  the  appellant  to  raise  the  question  ID  this  collateral  way,  for 
the  purpose  of  gaining  some  supposed  advantage  over  other 
creditors  of  the  same  company,  who  have  relied  on  its  corporate 
exiatence  in  the  same  manner  that  he  has  done."' 

{ fi28.  Stockholder  Estopped  to  Deny  Corporate  Exist- 
ence—  A  frequent  application  of  the  foregoing  doctrine  is  met 
with  in  actions  by  corporations  against  subscribers  to  their  capi- 
tal stock  to  recover  assessments  made  thereon  by  the  board  of 
directors.  In  those  cases  it  is  generally  held  that  one  who  has 
subscribed  for  stock  in  the  plaintiff  company  by  its  corporate 
name,  is,  when  so  sued,  estopped  from  setting  up  as  a  defense 
tiiatthe  plaintiff  has  no  corporate  existence.'  And  this  estoppel 
extends  equally  to  its  members  in  any  proceeding  instituted  to 
ctiarge  them  with  liability  in  respect  of  their  membership.'  If, 
beyond  this,  it  appears  that  the  subscriber  to  the  stock  partici- 
pated in  tbe  organization  of  the  corporation,  as  by  attending 
and  voting  at  an  election  of  directors,*  or  by  serving  as  a  trustee 
himself,'  he  will  be  estopped  from  disputing  the  validity  of  its 
organization,  on  grounds  which  we  shall  not  turn  aside  to  dis- 
cuss DOW,  but  which  will  be  more  fully  considered  hereafter.* 

1  Wallftce  IT.  Loomts,  97  U.  8. 1*6;  '  Pott,  $1849. et  »eq.f  Oaalpee  Mad. 

•.clOMjerFed.  Dec.,Sa'-  ^-  '-  Canney,  fi4  N.  B.  29B;  Swart- 

■  Datchess  Cotton  Han.  «.  Davla,  wont  n.  Ul(±lg&n  &c.  B.  Co., 21  Hlch. 

U  JobDB.  (K.  T.)  23S ;  «.  c.  7  Am.  Dec.  869. 

iSS;  Oblo  Asc.  B.  Co.  o.  McPbersoo,  *  Henderson  &«.  B.  Co.  v.  Learell, 

3i  Uo.  18,  26;  «.  e.  06  Am.  Dec.  128;  16  B.  Hon.  (E7.)  8G8. 
CheBterOlass  Co.  v.  Deway,  16  Mass.  *  Pheanlx     Warehonslng     Co.     ». 

M;  I.  e.  8  Am.   Dec.  128;  Stoops  s.  Badger,  67  N.  T.  291;  Hunt  e.  Kansas 

GR«nibDrg  &c.  B.  Co.,  10  Ind.  IT;  kc.  Bridge  Co.,  11  Kan.  112. 
&IH7  V.  CleTelBDd  B.   Co.,   10  lad.  *  Pott,  $1972,  adeg. 

UBi  Tt.  Wayne  &&  Tnrnp.    Co.  n. 
Beam,  10  Ind.  668. 
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§  529.  Estoppel  to  Set  ap  Fraudulent  Organisation. — Cred- 
tors  of  a  corporation  who  have  dealt  with  it  knowing  that  it  was 
fraudulently  constituted,  and  atookholdere  who  have  accepted  the 
sbarter  and  assisted  in  putting  it  in  operation,  cannot  show  in  a 
mit  by  or  against  a  corporation,  that  the  charter  was  obtained 
>y  fraud.'  And,  generuliy,  one  who  has  entered  into  a  contact 
rith  a  oorporation  ia  estopped  by  his  contract,  from  setting  up 
he  fraudulent  organization  of  the  corporation,  in  defense  to  a 
luit  brought  by  it  against  him.' 

§  530.  Exception  where  the  Oorporation  has  Expired  by 
iiapseotTime. —  There  is  much  judicial  authority  for  the  propo- 
iitioD  that  where  a  corporation  is  brought  to  an  end  by  lapse  of 
ime,  that  is,  by  the  expiration  of  the  distinct  Umiiation  of  its  life 
nits  charter,  any  further  exercise  of  its  corporate  powers  may  be 
[uestioned  collaterally.'  The  governing  principle  here  is  thai, 
ipon  the  expiration  of  the  term  limited  by  the  charter  for  the 
ixistence  of  the  corporation,  its  dissolution  is  complete.  "  The 
lissolution  in  such  a  case,"  it  has  been  said,  *'  is  declared  by  the 
,ot  of  the  legislature  itself.  The  limited  time  of  existence  ha? 
xpired,  and  no  judicial  determination  of  that  fact  ia  requisite. 
The  corporation  is  de  facto  dead."  *  In  line  with  this  view,  it  is 
leld  that  the  estoppel  spoken  of  in  a  preceding  section  '  does  not 
tztend  80  far  as  to  preclude  a  party  from  showing  that,  since  the 

'  CochnQ   e.    Arnold,    68  Pa.  St.  e.  Peny,  6    N,   H.  iMj   Cocbnn  ». 

99,  Bmlthir.  Heldecker,  89  Mo.  167;  Arnold,    68  F».   St.   899;    AU    SalnU 

"ktMrson    e.  Albany  &c.  Abbd.,    6S  Church «.  Lavett,  1  Hall  (N.  T.)>  19'; 

nd.  873;  Bear  Camp   River  Co.  o.  John  v.  Farmers  &c.  Bank,  2  Blactf. 

Voodman,  2  Me.  104;  Charles  Rtrer  (lod.)  S6T. 

Irldge  v.    Wsrten   Bridge,  7  Fick.  *  People  v.  Manhattan  Co.,  9  Wend. 

Mass.)  371.  (N.  Y.)  851,882,  per  Sutberland,  J.; 

■  Jones  o.  Cincinnati  &c.  Co.,  14  Morgan  v.  Lawrenceburg  Ins.  Co.,  3 

nd.  89;  Habbard  s.  Chappell,  14  tnd.  Ind.  2BS,  per  Blackford,  J.;  Wilson  v. 

:01,  EvansvlUe  &c.  B.  Co.  v.  Evans-  TeBson,  12  Ind.  286,  per  Perkins,  J; 

111c,  IS  Ind.  896)  Helkel  e.  Oermaa  Grand  Bapidd  Bridge  Co.  c.  Prange,  36 

lavlngs  &c.  Soc.,  IS  Ind.  ISl;  Brown-  Mich.   400;    ».    e.  24   Am.    Bep.   £86; 

eev.  Ohio  Ac.    R.  Co.,  IS  Ind.   68;  Dobeon  v.  Slmonton,  66  N.  C.  492. 
7ominiBBlonera  v.  Bright,  18  Ind.  98;  •  Stargee  o.   Vanderbilt,  78  H.  Y. 

JTashlngton  College  n.  Dnke,  14  Iowa,  SS4,  890,   per   RapaUo,  J.    See  also 

4;  Hamtramck  o.  Bank  ol  Edwards-  Bank  of  United  8t«t«s  o.  MoLangblio, 

rille,  2  Mo.   169;  Camp  r.  Byrne,  41  2  Crancli  C.  C.  (C  S.)  SO. 
Ho.  686;  Congregational  Soc.  Id  Troy  i  _i,^^  {  ^1$, 
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contract  with  the  corporation  was  entered  into,  it  has  ceased  to 
exist.^    As   hereafter  more  fully  shown,'  when  a  corporation 
expires  by  limitation  of  time  or  is  judicially  dissolved,  it  can  no 
loDorer  prosecute  or  defend  an  action,  in  the  absence  of  some 
saving  provision  in  its  governing  statute.     An  action  can  no  more 
be  prosecuted  against  a  dead  corporation  than  against  a  dead 
man.'    Insach  a  case  the  opposing  party  suggests  the  death  of  the 
corporation,  and,  upon  the  fact  being  admitted  or  proved,  the 
suit  abateSy* — just  as  an  action  for  an  injury  to  the  person  abates 
on  suggestion  of  the  death  of  the  defendant,  unless  there  is  a 
8a?ing  statute  allowing  it  to  be  revived  against  his  legal  represent- 
ative.*   The  estoppel  already  spoken  of  relates,  therefore,  only 
to  the  time  of  entering  into  the  contract  with  the  corporation,  and 
does  not  admit  that  there  cannot  be  or  has  not  been  a  dissolution  of 
it.*    Carrying  this  view  still  further,  it  has  been  held  that  if  the 
<'orporate  existence  has  been  terminated  by  an  act  of  fovfexture^ 
or  otherwise,  before  the  commencement  of  the  suit,  the  facts  pro- 
ducing this  result  may  be  specifically  set  forth   by  plea,  and 
the  court  may  judge  whether  they  have  this  effect.^     Applying 
the  doctrine,  we  find  a  ruling  to  the  effect  that  a  stockholder 
who,  after  expiration  of  the  charter  of  a  corporation,  has  sold 
land  belonging  to  it,  as  if  recognizing  its  continued  existence,  is 
not  thereby  estopped  to  set  up  such  expiration  in  defense  of  an 
action  for  the  proceeds,  brought  in  the  name  of  the  corporation.^ 
On  the  other  hand,  it  has  been  ruled  in  Missouri  that  the  question 
whether  the  charter  of  a  corporation  has  expired  by  limitation 
of  time,  can  be  adjudicated  only  in  a  direct  proceeding  by  the 
State, — that  such  a  defense  cannot  be  set  up  collaterally  in  an  ac- 
tion by  the  corporation.'    And  in  West  Virginia,  a  private  business 

^  Eosey  v.  Cleyeland  B.  Ck>.,  10  Ind.  *  Trustees  v.  HiUs,  6  Cow.  (N.  Y.) 

178;  Ft.  Wayne  Tump.  Ck>.  v,  Deam,  28;  s,  e.  16  Am.  Dec.  429,  431. 
10  Ind.  668.  V  Jones  v.  Bank  of  Tennessee,  8  B. 

*  Pott,  §  8867.  Hon.  (Ey.)  122. 

s  Momma  v.  Potomac  Co.,  8  Pet.  '  Krutz  v,  Paola  Town  Co.,  20  Kan. 

(U.S.)  281;  Pomeroy  o.   People,    1  897. 

WaU.  (U.  8.)  28.  •  St.  Louis  Gas  Light  Co.  v.  City  of 

^  Terry  v.  The  Bank  of  America,  77  St.  Lonls,  84  Mo.  202 ;  affirming  «.  c. 

Oa.  177;  «.c.  9  Am.  Corp.  Cas.  45.  11  Mo.  App.  £5. 

*  See  Bank  of  Gallipolls  v.  Trimble, 
€  B.  Honr.  (Ky.)  599. 
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oorporatioQ,  duly  orgaoized  under  the  laws  of  that  State,  which 
failed  to  Triad  up  its  bosinesa  when  ita  charter  expired,  but  con- 
tinued in  its  charter  name  to  carry  on  its  corporate  buainess, 
may  be  sued  in  its  corporate  name  for  a  tort,  committed  by  it 
after  its  charter  had  expired.*  If  the  fact  of  the  expiration  of 
the  charter  is  not  suggested  by  the  opposing  party,  the  suggestion 
may  be  made  by  the  attorney  who  has  represented  the  corpora- 
tion in  the  litigation.*  There  is  authority  to  the  effect  that 
the  fact  tiiat  the  corporation  has  ceased  to  exist  prior  to  the 
commencement  of  the  suit  may  be  pleaded  tn  abatement,  though 
not  in  bar.*  But  thia  draws  us  into  questions  of  pleading,  which 
are  reserved  for  a  future  portion  of  this  work.* 

§  531>  Forfeltnre  for  Hlsiuer  or  Non-user  not  Pleadable 
OollaterallT.  —  But,  in  the  absence  of  an  express  statute  other- 
wise proTiding,  the  question  whether  the  charter  of  a  corporation 
has  been  forfeited  for  misuser  or  noTi-user  of  its  franchises,  or 
for  any  other  cause  save  the  efflux  of  time,  cannot  be  determined 
in  a  collateral  proceeding,  but  can  only  be  determined  in 
a    direct    proceeding    instituted    by    the  State.'    Although  a 

1  HUler  p.  Co&l  Co.,  SI  W.  V a.  S86 ;  them  with  t  penoiiAl  lUblllt;  tor  a.  tIo- 

•.  e.  8  8.  B.  Bep.  600.  UUouoI  law  In  tha  msaageiiMiit  of  the 

s  ><  Tbe  attorney  lor  the   corpom-  bank.    Moaltrle  v.  Smllej,  IS  O*.  >B9. 

Uon  niBT  w«U  siiKK«Bt  tbe  death  at  tbe  *  Slee  o.  Bloom.  5  Johns.  Ch.  (N. 

corporation,  by  plea  or  otherwise,  on  T.)  866,  SSI ;  Haghea  v.  Bank,  fi  Lltt. 

the  record."    Greeley    v.    Smith,    8  (K7.)  46;  John  v.  Farmers  £c.  Bank, 

Story  (0.  8.),  657,  659.     In  Foster  e.  3  Blackf.  (Ind.)  867;  Ban  comb  Turnp- 

Bssex  Bank,  16  Mass.  244,  tbe  attor-  Co.  v.  HcCareon,  1  Dev.  &  B.  (N.  C.) 

neys  who  were  originally  retained  by  S06;  HcFarlan  p.  Triton  Ine.  Co.,  4 

the  directors  ol  tbe  defunct  corpora-  Den.  (N.  Y.)  393;  Ohio  &c.  R.  Co.  e. 

tlon  Oled  a  saggestlon  tn   their  own  UcPbereon,  86  Mo.  18;  Bank  of  Qal- 

names  that,  since  the  lust    term  of  llpollBp.Trimble,6B.  Uon.  (Ey.)S99; 

court,  the  corporation  had  been  die-  Planters'  Bank  v.  Bank  of  Alexander, 

solved  by  the  ezplraUon  ol  the  time  lOOlll  &  J.  (Ud.)  846;   Farmers' Bank 

limited  for  Its  duration  In  tbe  act  of  e.  Garten,84Mo.  119;  State  a.  Bredow, 

Its  Incorporation.  81  Ho.  528, 638;  Bleep. Kock Island  tc. 

*  Dental  Vnlcanlte  Co.  p.  Wether-  R.  Co.,  21  111.  98;  Williams  p. Bank,  6 

bee,  3  CllS.   (U.   S.)    656;    Meikel  v.  HI.  667;  Hammett  p.  Little  Rock  4c 

Oerman  Saving  Fond  Society,  16  Ind.  B.  Co.,  20  Ark.  204;  Bank  of  Circle- 

181.  villep.  Benlck,  IGOhto,  833;  Asherllle 
Division  p.  Aston, B3N.C.  67Bj  Logm 
tt.  Temon  tc.  R.  Co.,  90  lud.  G53;  At- 

oot  work  an  abatement  of  an  action  Unta  p.  Oate  C%  Qas  LlRht  Co.,  71 

bronght  against  Its  directors  to  charge  Om.  106;  Barren  Creek  Ditching  Co.  v. 
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Btatate  expressly  declares  that,  upon  the  happening  of  certain 

events,  the  corporation  <<  shall  be  deemed  to  have  surrendered 

the  rights,    privileges  and    franchises  granted  by  any  act  of 

incorporation,  or  acquired  under  the  laws  of  this  State,  and  shall 

be  adjudged  to  be  dissolved,"  ^  and  it  further  appears  that  the 

conditions   upon  which  such  dissolution  may  be  declared  have 

been  fulfilled,  the  corporation  nevertheless  remains  in  esse  and 

may  be  sued  by  its  creditors  unless  restrained  by  injunction  until 

the  surrender  of  its  franchises  has  been  judicially  declared  in  a 

direct  proceeding.^    So,  it  is  no  defense  to  a  suit  brought  by  a 

corporation  for  goods  sold,  etc.,  that,  for  a  failure  to  pay  a 

Ucense  tax  to   the  State,  the  Secretary  of  State  by  publication^ 

had  declared  the  corporate  charter  forfeited.'     But,  by  analogy 

to  the  principle  stated  in  the  preceding  section,  when  the  forfeit* 

are  has   been  judicially  declared^  the  corporation  is  dead^  and 

upon  that  fact  being  admitted  or  shown,  the  suit  abates^  unless 

there  is  a  saving  statute  permitting  it  to  go  on.^ 

{  532.  Corporation  Estopped  to  Deny  Corporate  Exist* 
ttiee. — This  estoppel  works  both  ways.  Under  its  operation 
the  corporation  itself,  when  proceeded  against  as  such,  on  an 
obligation  which  it  has  made  in  its  corporate  name  and  charac- 
ter, is  estopped  to  deny  the  regularity  of  its  organization,'^  or 
otherwise  to  deny  the  validity  of  its  corporate  existence.*    Stated 


Beck,  99  Ind.  247;  Vernon  Society  v. 
Hills,  6  Cow.  (N.  Y.)  28;  Lehigh 
Bridge  Co.  v.  Lehigh  Coal  &c.  Co.,  4 
Bawie  (PaOyd;  All  Saints  Church  v, 
LoTeU,  1  Hall  (N.  Y.),  192;  State  of 
Yennont  v.  Society  &c.y  1  Paine  (TJ. 
S.),  652 ;  Mericic  v.  Van  Santvoord,  84 
K.  Y.  208;  Barclay  v.  Talman,  4  Edw. 
CIl  (N.  Y.)  128;  Pohquioque  Banic  v. 
Bethel  Bank,  86  Conn.  826;  «.  e.  4 
Am.  Bep.  80. 
1 1  Bev.  Stat.  N.  Y.  468,  §  88. 

*  Mickles  V.  Bochester  City  Bank, 
11  Paige  (N.  Y.),  118;  «.  c.  42  Am. 
Dec.  108;  Kincaid  v.  Dwindle,  59  N. 
T.  548. 

•  Lnmber  Co.  v.  Ward,  80  W.  Va. 


^  See  cases  cited  supra^  also  Bath* 
erland  v.  Lagro  &c  Plank  Bd.  Co.,  19 
Ind.  192. 

ft  Southern  Bank  v.  Williams,  25 
Oa.  584. 

*  Ewing  0.  Bobeson,  15  Ind.  26 ;  CaU 
lender  v,  Painesyille  &c.  B.  Co.,  11  Oh. 
St.  516;  Knapp  v,  Joy,  9  Mo.  App.  47 
and  575;  Bush  v.  Steamboat  Co.,  84 
N.  C.  702 ;  Adams  Express  Co.  v.  Hill, 
48  Ind.  157;  Callender  v.  Painesville, 
&c.  B.  Co.,  11  Oh.  St.  516;  United 
States  Express  Co.  v,  Bedbury,  84  111. 
459,  467;  McCullongh  v.  Talladega 
Ins.  Co.,  46  Ala.  876;  DeWitt  v,  Hast- 
ings, 40  N.  Yi  Super.  468,  476.  In  the 
view  of  some  courts  the  execution  of 
a  written  contract  by  a  corporation  in 
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nore  broadly,  the  proposition  is  that,  when  an  ataociation  of 
)er»(ma  aasume  a  name,  which  implies  a  corporate  body,  and 
xercise  corporate  powers,  they  should  not  be  heard  to  deny  that 
hey  are  a  corporation.'    Thaa,  where  individuals   hare   held 
hemaelvea  out  as  a  society  with  corporate  powers,  have    held 
neetings  aa  auch,  and  in  one  such  meeting,  duly  called,  have  em- 
ilojed  a  person  to  render  serrices  for  them, —  they  cannot  require 
lim  to  prove,  in  an  action  against  them  for  the  value  of  his 
ervioes,  by  their  act  of  incorporation  or  written  coastitution, 
hat  they  are  empowered  to  act  as  they  have  assumed  to  do.' 
There  is  a  modified  view  that,  where  an  action  is  broaght  on  a 
»aper  purporting  to  have  been  issued  by  the  defendant  in  a  cor- 
lorate  form  or  character,  and  the  defendant  pleads  that  it  waa 
Lnincorporated  when  it  issued  the  certificate  in  question,  the  plea 
nay  be  overthrown  by  evidence  tending  to  show  that  the  de- 
endant  was  a  de  facto  corporation  at  the  time.'    Another  court 
;oe3  BO  far  as  to  hold  that  the  fact  that  a  body  has  held  itself 
lut  as  a  corporation,  treating  with  the  plaintiff  as  such,  does  not 
istop  it  from  denying  its  liability  as  a  corporation,  where  there 
a  a  statute  which  expressly  prescribes  certain  acts  to  be  done  in 
irder  to  oooatitute  a  corporation,  and  those  acta  have  not  been 
lone.     The  court  reasoned  that  the  omission  of  such  statutory 
equisites  cannot  be  supplied  by  the  application  of  the  doctrine 
>f  estoppel.*    But  this  is  not  pat  forward  by  the  writer  as  the 
trevailiag  view.     In  the  view  of  most  courts  there  would,  on 
he  state  of  facts  just  set  foith,  be  a  complete  estoppel,  and  the 
larty  claiming  the  benefit  of  the  estoppel  would  not  be  required 
iven  to  go  so  far  as  to  prove  that  the  corporation  was  a  color- 
ible  or  de  facto  corporation.     So  long  as  the  State  does  not  ia- 
erfere,  it  is  unnecessary  to  inquire  into  the  rights  of  the  people 
a  relation  to  it.*    And  though  the  corporation  may  have  for- 
feited its  charter  by  an  act  which  might  be  judicially  declared  a 

t*  txTporatt  namt  Is  encli  an  admit-  *  Stone  o.  Berkshire  Cong.  Society, 

ion  of  iDcorporatton  as  will,  in  itn  ac-  14  Vt.  B6. 

loQby  theotherparty  to  thecontrsct,  >  J«weU  o.  Qrand  I.odge,  41  Minn. 

Hake  ont  a  prima  facU  case  on  that  40S;  •.  «.  U  N.  W.  Bep.  68. 

K>lnt.     Beal    Estate   Sav.    lost     v.  *  Boyce  e.  Tmstees,  4G  Md.  >59- 

nsher,  9  Uo.  App.  69S.  «  Abbott  v.    Asplnwall,  S6    Bub. 

■  nnlt«d  States  Bxprees  Co.  v.  Bed-  (N.  T.)  203. 
raiy,  H  m.  459. 
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cause  of  forfeitare,  yet  it  can  not  absolve  itself  from  legal  re- 
sponsibility by  alleging  the  fact  which  might  produce  the  for- 
feiture.^ A  corporation  may  also  be  estopped  by  its  conduct  in 
the  particular  judicial  proceeding,  —  as  by  appearing  and  anawer-^ 
ing  in  its  corporate  name,^  or  by  executing  in  that  name  an 
appeal  bond.^ 

§  533.   CorporatioiiB  for  Illesral  Parposes.  —  But  does  the 
same  role  apply  to  the  defense  that  the  corporation  was  organized 
for  an  illegal  purpose?    The  authorities  upon  this  point  are  few. 
The  Supreme  Court  of  Nebraska,  by  analogy  to  the  rule  that  a 
citizen  cannot,  in  general,  raise  the  defense  that  the  corporation 
was  irregularly  organized,  holds  that  the  defense  cannot  be  made 
that  the  corporation  was  illegally  organized  and  for  an  illegal  pur- 
pose.^   Perhaps  this  can  hardly  be  maintained  as  a  general  prop- 
osition.    A  distinction  may  be  taken  in  this  connection,  namely, 
that  when  the  corporation  is  organized  ostensibly  for  a  legal  pur- 
pose, as  in  the  case  just  noticed,  this  defense  cannot  be  raised; 
but  where  it  appears,  as  is  possible  in  the  case  of  corporations  or- 
ganized under  general  laws,  that  the  association  although  incorpo- 
rated under  the  forms  of  law,  is  for  a  purpose  unwarranted  by  the 
terms  of  the  general  law,  it  would  seem  that  this  fact  might  be 
shown.^    Accordingly,  a  better  statement  of  the  doctrine  under 
discussion  would  seem  to  be  that  a  person  contracting  with  an 
ostensible  corporation,  to  do   an  act  not  prohibited  by  law  is 
estopi^ed  in  an  action  by  the  corporation  on  the  contract,  to  deny 
the  existence  of  the  corporation  or  its  power  to  enter  into  such  a 
contract.* 

^  Hag:lies  V.  Bank  of  Somerset,  5  ^  Lincoln  BaUding  Assn.  v.  Gra- 

Lttt.  (Ey.)  47.    See  also  Searsburgh  ham,  7  Neb.  178. 
"^mip.  Co.  V.  Cntler,  6  Vt.  816.  *  AnU^  §  628. 

'  H9tj    Chs.  ISO,  184.  •  Oregonian  Qy.  Co.  v.  Oregon  By. 

*  PiMt,  Ch.  184,  Art.  I.    East  Ten-  ft  Nav.  Co.,  28  Fed.  Bep.  283;  Town  of 

BeMee  4c.  B.  Co.  v.  E^ans,  6  Heisk.  Searcy  v.  TameU,  47  Ark.  269;  1  S.  W. 

(Tom.)  609.  Bep.  819,  822. 
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ni.  Restrahttb  as  to  the  Titlbs  or  Laws,  S3  607-627. 
IV.  Restraints  as  to  thb  Mode  or  Passiho  Law^  gg  632-639- 
y.  Vabiods  othbr  Rbstbaints  and  Pbovisioii^  SS  643-659. 


Article  I.     Pbotisiomb  ot  Variods  State  Constitdtioi 


Bbotion 

S88.  Scope  of  this  chapter. 

C89.  Corporatloas  not  to  be  created 
by  spectal  taws. 

MO,  But  onlj  under  general  laws. 

MI.  And  !<ub]ect  to  legislative  altera- 
tion or  repeal. 

MS.  Legislature  not  to  extend  charter 
nor  remit  forfeitures. 

MS.  Except  on  condition  of  ac- 
cepting constitutional  provla- 

H4.  Leglslatare  may  alter,  revoke  or 
anunl  existing  charters. 

MG.  No  special  law  as  to  more  than 
one  corporation. 

S16.  Existing  charters  annulled  where 
no    organization     has      taken 

G47.  Btate  aid  not  to  be  granted. 
MS.  Nor  debts  to  state,  nor  state's 

lien,  released  or  commnted. 
M9.  Nor  muni cipai  aid  granted. 

660.  Except  upon  conditions. 

661.  Neither  state  nor  mnnlcipal  aid 

to  be  granted. 
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SxonoM 

Sta.  Provisions  of  Ulnnesota  consti- 
tntion  as  to  stAte  aid:  "Minne- 
sota railroad  bonds." 

668.  Private     cotporstlons     not     to 

have  mnnlcipal  or  taxing  pow* 

664.  Laws   permitting   alienation  of 

corporate    fran(^hises   prohib- 
ited. 
S6S.  Corporations  not  to  employ  Chi- 
nese labor, 

666.  Existing  rights  saved. 

667.  Betrospectlve  laws  for  benefit  of 

corporations  prohibited. 
6S8.  Two-thirds  legislative  vote  re- 
quired. 

669.  Dnratlon  of  corporation  limited. 
680,  Power  of  creating  corporations 

devolved  on  the  courts, 

661.  Raving  rights  arising  daring  the 

civil  war. 

662.  Provisions  as  to  religions  corpo- 

rations. 

665.  Police  power  over  corporations 

not  to  be  abridged. 
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ternoN  Section 

M4.  Bills  creating  corporatlonB  con-  667.  Meaning  of  the  word  ^*  corpora* 

tinned  till  next  session  of  leg-  tion  "    as  nsed   in  American 

Islatore.  constitutions. 

5€5.  Laws   to  be   passed   protecting  568.  Not  to  authorize  iuYestment  of 

laborers.  trust  funds  in  private  corporate 

166.  Bonus  to  be  paid  to  the  state.  securities. 

§  588.  Scope  of  this  Chapter.  —  It  is  proposed  to  consider 
in  this  chapter  a  subject  which  might  better  perhaps  have  been 
considered  at  an  earlier  stage  of  the  discussion,  but  which,  in 
the  struggle  of  other  subjects  for  precedence,  has  been  post- 
poned  until  now.  Constitutional  provisions  exist  in  most  of  the 
States  imposing  restraints  upon  the  legislature,  in  respect  of  the 
granting  of  special  charters  and  of  the  passing  of  laws,  either 
general  or  special,  conferring  corporate  powers  or  privileges. 
These  are  especially  frequent  in  the  more  recent  constitutions 
which  have  been  adopted  in  some  of  the  States,  and  in  the  con- 
stitotions  of  the  newly  admitted  States.  So  far  as  they  relate  to 
restraints  of  a  general  and  miscellaneous  character  and  those 
which  are  common  to  all  corporations,  they  are  collected  and 
given  in  the  present  article,  with  the  exception  of  those  of  the 
constitutions  of  the  newly  admitted  States  of  North  Dakota  and 
South  Dakota,  which  constitutions  were  not,  down  to  the  time  of 
going  to  the  press,  accessible  to  the  writer.  So  far  as  they  re- 
late to  particular  corporations,  such  as  railway  companies,  tele- 
graph companies,  and  the  like,  they  are  given  in  the  chapters 
relating  to  those  corporations.  So  far  as  they  relate  to  subjects 
which  have  been  set  apart  for  special  discussion,  they  are  post- 
poned and  given  in  those  chapters,  —  as,  for  instance,  that  re- 
lating to  the  right  of  eminent  domain.^ 

f  530.  Corporations  not  to  be  Created  by  Special  Laws.  — 

'*  The  general  assembly  shall  pass  no  special  act  conferring  corporate 
powers,  except  for  charitable,  educational,  penal  or  reformatory  pur- 
poses, where  the  corporations  created  are  to  be  and  remain  under  the 
patronage  and  control  of  the  State."*  -  -  -  _  *'The  legislature 
shall  not  pass  local  or  special  laws  in  any  of  the  following  enumerated 
cases,  that  is  to  say:  Granting  to  any  corporation,  association,  or 
individual    any    special    or    exclusive    right,    privilege    or    immu- 

>  Po9ti  Cli.  122.  >  Ark.  Const,  of  1874,  art.  12,  §  2. 
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iy."^  ....  "The  general  assembly  shall  not  pass  local  or 
ecial  laws  in  any  of  the  following  enumerated  cases,  tiiat  ia  to 
y:  .  ,  .  chartering  or  lioensing  ferries  or  toll-bridges; 
anting  to  any  corporation,  association,  or  individual  the  right  to  Uy 
wn  railroad  tracks;  granting  to  any  corporation,  association,  or 
lividual  any  special  or  exclusive  privilege,  immanity,  or  franchise 
latever.  In  all  other  coses  where  a  general  law  can  be  ULade  appli- 
ble,  no  special  law  shall  be  enacted."^  ....  '>  No  charter  of 
corporations  shall  be  granted,  extended,  changed  or  amended  by  ^>e- 
J  law,  except  for  such  municipal,  charitable,  educational,  penal  or  re- 
imatory  corporations  as  are  or  may  be  under  the  control  of  the  State ; 
t  the  general  assembly  shall  provide  by  general  laws  for  the  organi' 
tion  of  corporations  hereafter  to  be  created."'  -  -  -  ■-  "The 
neral  assembly  shall  not  pass  local  or  special  laws  in  any  of  the  fol- 
ding enumerated  cases,  —  that  is  to  say,  for  .  .  .  granting  to  any 
rporstion,  association  or  individual  any  special  or  exclusive  privilege,  im- 
inity,  or  Iranchisewhatever."  *  ....  "  Granting  to  any corpora- 
n,  association  or  individual  the  right  to  lay  down  railroad  tracks,  or 
lending  existing  charters  for  such  purposes. "  "  -  -  -  -  "  No  cor- 
ration  shall  be  created  by  special  laws,  or  its  charter  extended, changed, 
amended,  except  those  for  charitable,  educational,  penal  or  reform- 
>ry  purposes,  which  are  to  be  and  rem^n  under  the  patronage  and 
ntrol  of  the  State ;  but  the  general  assembly  shall  provide,  by  general 
IB,  for  the  oi^nization  of  all  corporations  hereafter  to  be  cre- 
jd.""  ....  "  The  legislature  shall  pass  no  special  act  confer- 
ig  corporate  powers.  Corporations  may  be  created  under  general 
its;  but  all  such  laws  may  be  amended  or  repealed."^  ....  '"the 
neral  assembly  shall  not  pass  any  local  or  special  law  creating  corpo- 
tioBS,  or  amending,  renewing,  or  extending,  or  explaining  the  charter 
ereof.  .  .  .  Granting  to  any  corporation,  association,  or  Individ- 
1  any  special  or  ezoiusive  right,  privilege  or  immunity,  or  to  any  cor- 
ration,  association  or  individual  the  right  to  lay  down  a  railroad 
uik."*  ...  -  "  No  corporation,  after  the  adoption  of  this  con- 
tntion,  shall  be  created  by  special  laws ;  nor  shall  any  existing  charter 
:  extended,  changed,  or  amended  by  special  laws,  except  those  for 
aritable,  penal,  or  reformatory  purposes,  which  are  under  the  patron- 
;e  and  conti'ol  of  the  State. "  ^    ....     "  The  legislature  shall  not 

>  Cal.  State    Const.    18T9,  art.  4,  *  Ibid. 

2S,  div.  19.  *  111.  Const,  of  1870,  art.  11,  $  1. 

*  Col.  Const  ot  18TG,  art.  5,  J  2S.  '  Kan.  Const,  ot  1869,  art.  13,  $  t. 
■  CoL  Const,  ot  1876,  art.  IS,  §  2.  ■  Mo.  Const,  of  1870,  art.  4,  $  53. 

*  m.  Const,  of  1870,  art.  4,  $  2a.  *  Uo.  Const,  of  187S,  art.  12,  J  S. 
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pass  local  or  special  laws   in  any  of  the  following  cases,  that  is  to 
say:    .     .     •     Granting  to  any  corporation,  association  or  individual 
the  right  to  lay  down  railroad  tracks,  or  amending  existing  charters  for 
sQch  purpose.     Granting  to  any  corporation,  association,  or  individual 
any  special  or  exclusive  privileges,  immunity,  or  franchise  whatever.     In 
ail  other  cases  where  a  general  law  can  be  made  applicable,  no  special 
law  ahaU  be  enacted."  ^    -    -    -    -    ''  The  general  assembly  shall  not 
pasa  any  local  or  special  law      .     •     .    relating  to  ferries  or  bridges, 
or  incorporating  ferry  or  bridge  companies,  except  for  the  erection  of 
bridges  crossing  streams  which  form  boundaries  between  this  and  any 
other  State;  regulating  labor,  trade,  mining,  or  manufacturing;  cre- 
•tmg  corporations,  or  amending,  renewing,  or  extending  the  charters 
thereof;   granting  to  any  corporation,  association,  or  individual  any 
special  or  exclusive  privilege  or  immunity,  or  to  any  corporation,  associa- 
tion, or  individual  the  right  to  lay  down  a  railroad  track."  <    -    -    -    . 
By  the   constitution    of  Idaho,  the  general    assembly  shall  pass   no 
law  .    .     •     chartering  or  licensing  ferries,  bridges,  or  roads    •    .    . 
creating  any  corporation."  ^  -    -    •    -    ^^  The  legislative  assembly  shall 
not  pass  local  or  special  laws  in  any  of  the  following  enumerated  cases, 
that  is  to  say:     .     .     •     Chartering  or  licensing  ferries  or  bridges  or 
toll  roads ;  chartering  banks,  insurance  companies  and  loan  and  trust 
companies ;     .     .     •     granting  to  any  corporation,  association  or  indi- 
tidual  the  right  to  lay  down  railroad  tracks,  or  any  special  or  exclusive 
privilege,  immunity  or  franchise  whatever ;    .     .     .     relinquishing  or  ex- 
tingaiidiing  in  whole  or  in  part  the  indebtedness,  liability  or  obligation 
of  any  corporation  or  person  to  this  State,  or  to  any  municipal  corporation 
therein.    ...    In  all  other  cases  where  a  general  law  can  be  made 
applicable,  no  special  law  shall  be  enacted."  ^  -  -   .    -   <^  No  chai'ter 
(rf incorporation  shall  be  granted,extended,  changed  or  amended  by  special 
law,  except  for  such  municipal,  charitable,  educational,  penal  or  reform- 
atory corporations  hereafter  to  be  created ;  provided^  that  any  such  laws 
shall  he  subject  to  future  repeal  or  alterations  by  the  legislative  as- 
sembly." ^    ....    *^  The  legislature  is  prohibited  from  enacting 
ny private  or  special  laws  in  the  following  cases:     ...     3.  For 
aathorizing  persons  to  keep  ferries  wholly  within  this  State.     •     .     . 
6.  For  granting  corporate  powers  or  privileges.     •     .     .     10.  Releasing 
or  extinguishing  in  whole,  or  in  part,  the  indebtedness,  liability  or  other 
obligation  of  any  person,  or  corporation  to  this  State,  or  to  any  munici- 
pal corporation  therein."  * 

^  Neb.  Const,  of  1876,  art.  8,  §  ll>.  *  Const.  Montana,  1889,  art.  5, }  26. 

'  Penn.  Const  of  1878,  art.  8,  §  7.  *  Const.  Montana,  1889,  art.  15,  {  2. 

*  Const.  IdahO)  1889,  art.  8,  §  19.  *  Const.  Wash.  1889-90,  art  2,  {  28. 
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S  640.  Bnt  only  under  0«neralliaw8. —  "  Corpormtioos  nuy  be 

>nned  under  general  laws  .  .  .  "  i  -  .  •  .  "  CorporatioDS 
lay  be  formed  under  general  lava,  but  shall  oot  be  created  by  special 
jt,"  *  _  _  _  _  "  Corporations  may  be  formed  under  generfd  lawBf 
at  shall  not  be  created  by  special  act,  except  for  municipal,  mannfact. 
ring,  miuing,  immigration,  iDduatrial,  and  educational  purposes,  or  tor 
nistructing  caoals,  or  improving  navigable  rivers  and  harbors  ol  this 
tate,  and  in  cases  where,  in  the  judgment  of  the  general  assembly,  the 
bjects  of  the  corporation  cannot  be  attained  under  general 
,we."'  -  -  .  .  "  The  legislature  shall  have  power  to  enact  a  gen- 
:al  incorporation  act  to  provide  incorporation  for  religious,  charitable, 
terary,  and  manufacturing  purposes,  for  the  preservation  of  animal 
id  vegetable  food,  building  and  loan  associations,  and  for  draining  low 
,nds ;  and  no  attempt  shall  be  made  in  such  act  or  otherwise,  to  limit 
r  qualify  the  power  of  revocation  reserved  to  the  legislature  in  this 
sction."*  -  -  -  -  "The  legislature  shall  provide  by  general  law 
>r  incorporating  such  municipal,  educational,  agricultural,  mechanical, 
lining  and  other  useful  companies  or  associations  as  may  be  deemed 
acessary.'"  -  -  -  -  "Corporatioiw,  other  than  banking,  shall  not 
B  created  by  special  act,  but  may  be  formed  under  general 
,w.""  -  -  -  -  "  No  corporation  shall  be  created  by  special  laws ; 
at  the  general  assembly  shall  provide  by  general  laws,  for  the  oigan- 
Ation  of  all  corporations  hereafter  to  be  created,  except  as  hereinafter 
rovided."  ^  ....  "  Corporations  may  be  formed  under  general 
.ws ;  but  shall  not  be  created  by  special  act,  except  for  mnnicipal  pur- 
ees, and  except  in  cases  where  no  general  laws  exist  providing  for  the 
reatioD  of  corporations  of  the  same  general  character  as  the  corpora- 
on  proposed  to  be  created ;  and  any  act  of  incorporation  passed  in 
iolation  of  this  section  shall  be  void.  And,  as  soon  as  practicable 
Fter  the  adoption  of  this  constitution,  it  shaU  be  the  duty  of  the  gov- 
mor  to  appoint  three  persons  learned  in  the  law,  whose  duty  it  shall 
B  to  prepare  draughts  of  general  laws,  providing  for  the  creation  of 
srporations  in  such  cases  as  may  be  proper,  and  for  all  other  cases 
here  a  general  .law  can  be  made ;  and  for  revising  and  amending,  so 
a  as  may  be  necessary  or  expedient,  the  general  laws  which  may  be  in 
nstence  on  the  first  day  of  June,  eighteen  hundred  and  sixty-seven, 
roviding  for  the  creation  of  corporations  and  for  other  purposes ;  and 

'  Ark.  Const,  of  1874,  art.  12,  £  B  *  Del.  Const,  of  1881,  art.  2,  Ad- 

Inpart).  deodtiin  of  $  17. 

*  Cal.  Const,  of  1879,  art.  13,  i    I  *  Florida  Const,  of  1868,  art.  6,  {M. 

In  part).  •  Ind.  Const,  of  1851,  art.  U,  f  18. 

■  Ala.  Const,  ol  1S7B,  art.  18,  f  1-  '  !«■  Const,  of  1867,  art.  a,  {  1. 
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SQOh  draughts  of  laws  shall,  by  said  commissioners,  be  submitted  to  the 
general  assembly  at  its  first  meeting  for  its  action  thereon."  i    -    .    •   - 
*'  Corporations  shall  be  formed  under  general  laws,   and  shall  not  be 
created  by  special  acts  of  the  legislature  except  for  municipal  purposes, 
and  in  cases   where  the  objects  of  the  corporation  cannot  otherwise  be 
attained ;  and,  however  formed,  they  shall  forever  be  subject  to  the  gen- 
eral laws  of  the  State.'*'    ....    «^  Corporations  may  be  formed 
under  general  laws,  but  shall  not  be  created  by  special  act,  except  for 
municipal  purposes.     All  laws  passed  pursuant  to  this  section  may  be 
amended,  altered  or  repealed.     But  the  legislature  may,  by  a  vote  of 
two-thirds  of  the  members  elected  to  each  house,  create  a  single  bank 
with  branches."'    ....    ^'No    corporation    shall    be    formed 
under   special    acts    except    for    municipal   purposes."  ^    .    .    -    - 
**  No  corporations  shall  be  created  by  special  law,  nor  its  charter  ex- 
tended, changed,  or  amended,  except  those  for  charitable,  educational, 
penal  or  reformatory  purposes,  which  are  to  be  and  remain  under  the 
Ipatronage  and  control  of  the  State ;  but  the  legislature  shall  provide 
by  general  laws  for  the  organization  of  all  corporations  hereafter  to  be 
created.     All  general  laws  passed  pursuant  to  this  section  may  be 
altered  from  time  to  time  or  repealed."  ^    .    .    -    -     '^  The  legislature 
shall  pass  no  special  act  in  any  manner  relating  to  corporated  powers, 
except  for  municipal  purposes ;  but  corporations  may  be  formed  under 
general  laws,  and  all  such  laws  may,  from  time  to  time,  be  altered  or 
repealed."  <...-'<  The  legislature  shall  not  pass  private,  local 
er  special  laws  in  any  of  the  following  enumerated  cases,  that  is  to 
Bay:     .     .     .     Granting  to  any  corporation,  association,  or  individual 
any  exclusive  privilege,  immunity,  or  franchise  whatever.     Granting  to 
any  corporation,  association,  or  individual  the  right  to  lay  down  railroad 
tracks.     •     •     •     The  legislature  shall  pass  no  special  act  conferring 
corporate  powers,  but  they  shall  pass  general  laws  under  which  corpo- 
rations may  be  organized    and    corporate  powers  of    every  nature 
obtained,  subject,  nevertheless,  to  repeal  or  alteration  at  the  will  of  the 
le^slature."  7    .    .    .    .     »« The  legislature  shall  not  pass  a  private  or 
local  bill  in  any  of  the  following  cases :     •     •     •     Granting  to  any  cor- 
poration, association,   or  individual  the  right  to  lay  down  railroad 
tracks.    Granting  to  any  private  corporation,  association,  or  individual 
uy  exclusive  privilege,  immunity,  or  franchise  whatever.     Providing 

>  Md.  Const,  of  1867,  art  8,  f  48.  «  Minn.  Const,  of  1867,  art.  10,  §  2. 

*  Me.  Const,  of  1830,  art.  4,  §  14,  «  Neb.  Const,  of  1876,  art.  11,  §  1. 
amend.  1876.  *  Nev.  Const,  of  1864,  art.  8,  §  1. 

*  Mich.  Const,  of  1860,  art.  16,  {1,  *  N.  J.  Const.  Amend,  of  1876,  art. 
UMod.  1863.  4)  {  7. 

399 


CONSTITUTIONAL  PROVISIONS.     [1  Thomp.  Corp.  §  641. 

Great  Kanawha."  i  -  -  -  -  "  Corporations,  withont  banking 
powers  or  privileges,  may  be  formed  under  general  laws,  but  shall  not 
be  created  by  special  act,  except  for  municipal  purposes,  and  in  cases 
where,  in  the  judgment  of  the  legislature,  the  objects  of  the  corpora- 
lion  cannot  be  attained  under  general  laws.  All  general  laws  or  special 
acts  enacted  under  the  provisions  of  this  section  may  be  altered  or  re- 
pealed by  the  legislature  at  any  time  after  their  passage."  2  .  .  .  . 
*^  The  l^islatnre  is  prohibited  from  enacting  any  special  or  private  laws 
in  the  following  cases :  For  granting  corporate  powers  or  privileges,  ex- 
cept to  cities."  ^ 

S  541.  And  Subject  to  LiegislatlTe  Alteration  or  Repeal.  — 

^^  All  general  laws  and  special  acts  passed  pursuant  to  this  section  may 
be  altered,  amended  or  repealed."  ^    -    -    -    -    "Corporations  may 
be  formed  under  general  laws ;  which  laws  may  from  time  to  time,  be 
altered  or  repealed.    The  general  assembly  shall  have  the  power  to 
alter,  revoke,  or  annul,  any  charter  of  incorporation  now  existing  and 
revocable  at  the  adoption  of  this  constitution,  or  any  that  may  here- 
after be  created,  whenever  in  their  opinion,  it  may  be  injurious  to  the 
citizens  of  this  State ;  in  such  manner,  however,  that  no  injustice  shall 
be  done  to  the  corporators."  *----**  All  laws  now  In  force  in 
this  State  concerning  corporations,  and  aU  laws  that  may  be  hereafter 
passed  pursuant  to  this  section,  may  be  altered  from  time  to  time  or 
repealed."  «----*'  Subject  to  the  provisions  of  this  article,  the 
general  assembly  shall  have  power  to  amend  or  repeal  all  laws  for  the 
organization  or  creation  of  corporations,  or  granting  of  special  or  exclu- 
slTe  privileges  or  immunities,  by  a  vote  of  two-thirds  of  each  branch,  of 
the  general  assembly;  and  no  exclusive  privileges  except  as  in  this 
Article  provided,  shall  ever  be  granted."  7    .    .    .    .    "All  charters 
I  granted  or  adopted  in  pursuance  of  this  section  and  all  charters  hereto- 

I  fore  granted  and  created,  subject  to  repeal  or  modification,   may  be 

!  altered,  from  time  to  time,  or  be  repealed.     Provided,  nothing  herein 

contained  shall  be  construed  to  extend  to  banks  or  the  incorporation 
thereof."  8  -  -  -  -  *'The  legislature  may  provide  by  law  for 
altering,  revoking  or  annulling,  any  charter  of  incorporation,  existing 

and  revocable  at  the  time  of  the  adoption  of  this  constitution,  in  such 

i 

\             ^  W.  Va.  Const,  of  1872,  art  11,  *  Ark.  Const,  of  1874,  art.  12,  §  6. 

I          i  1*  *  Cal.  State  Const.  1879,  art.  12,  § 

*  Wis.  Const,  of  1848,  art.  11,  §  1.  I.    SimUar  provisions   exist  in   the 

'  Wis.  Const.  Amend,  of  1871,  art.  Constitutions   of  many  other  States, 

^  §  31.  as  seen  by  the  preceding  section. 

<  Ala.  Const,  of  1875,  art.  18,  §  1  *  la.  Const,  of  1857,  art.  8,  §  12. 

(hi  part).  s  Md.  Const,  of  1867,  art.  8,  §  48. 
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lanner,  however,  that  no  injostice  shall  he  done  to  the  corpora 
on."  ^  -  -  -  -  "No  charter  of  incorporation  shall  be  granted,  ex- 
inded,  changed  or  amended  by  special  law,  except  for  such  monidpal, 
laritable,  educational,  penal  or  reformatory  corporations  as  are  or 
lay  be  nnder  the  control  of  the  State,  bat  the  legislature  shall  provide 
Y  general  law  for  the  organization  of  corporations  hereafter  to  be 
reated:  Provided,  That  any  such  law  shall  be  subject  to  fatore  repeal 
reiteration  by  the  legislature.'"  -  -  -  -  "  Corporations  may  foe 
timed  under  general  laws,  but  shall  not  be  created  by  special  acts. 
Jl  laws  relating  to  corporations  may  be  altered,  amended  or  repealed 
y  the  legblature  at  any  time,  and  alt  corporations  doing  bustneas  in 
lis  State  may,  as  to  such  business,  be  regulated,  limited  or  restrained 
y  law."' 

g  B42.  liegislatore  not  to  Extend  Charter  nor  Bemlt  For- 
eltnres.  —  "  The  legislature  shall  not  extend  any  franchise  or  charter, 
or  remit  the  forfeiture  of  any  franchise  or  charter  of  any  corporation 
ow  existing,  or  which  shall  hereafter  exist  nnder  the  laws  of  this 
tate."*  -  -  -  -  "The  general  assembly  shall  not  remit  the  forfeit- 
re  of  the  charter  of  any  corporation  now  existing,  or  alter  or  amend 
ich  forfeited  charter,  or  pass  any  other  general  or  special  laws  for  the 
ene&t  of  such  corporations."  ^ 

g  543.  Except  on  Condition  of  Accepting  Constitutional 
Tovlslons.  —  "  The  general  assembly  shall  not  remit  the  forfeiture  of 
le  charter  of  any  corporation  now  existing,  or  alter  or  amend  the  same 
r  pass  any  general  or  special  law  for  the  benefit  of  such  corporation, 
ther  than  in  execution  of  a  trust  created  by  law  or  by  contract,  except 
pon  the  condition  thatsnch  corporation  shall  thereafter  hold  its  charter 
ubjecttotheprovisionsof  thisoonstitntion." '  -  -  .  _  "Thegen- 
ral  assembly  shall  not  remit  the  forfeiture  of  the  charter  ot  any 
orporation  now  existing,  or  alter  or  amend  the  same,  or  pass  any  other 
eneral  or  special  law  for  the  benefit  of  such  corporation,  except  upon 
le  conditition  that  such  corporation  shall  thereafter  hold  its  charter 
ubject  to  the  provisions  of  this  conatitntion."'  ....  "No 
orporation  other  than  municipal  corporations  in  existence  at  the  time  of 
le  adoption  of  this  constitution,  shall  have  the  benefit  of  any  future 

1  Const.  Idaho,  1889,  art.  11,  S  *•  '  Mo.  Const,  of  1S7S,  art.  13,  {8. 

*  Const.  Idaho,  1S89,  art.  11,  §  3.  *  Ala.  Const,  of  1876,  art.  IS,  $  S. 

*  Const.  Wasb.  lSSS-90,  art.  12,  {  1.  '  F«no.  Const  of  1879,  art.  16,  }  Si 
<  Cal.   CoDBt.   1879,  art.  13,    |  T;  Ark.  Const,  of  18T4,  art  17,  j  8. 

ODBt.  Wnsb.  1889-90,  art.  12,  %  3. 
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kgislmtion,  without  first  filing  in  the  office  of  the  Secretary  of  State  an 
acceptance  of  the  provision  of  this  constitution  in  binding  form."  ^ 

§  544.  Lieirislatiire  may  Alter,  Revoke  or  Annul  Exlstingr 

Charters.  —  ^'  The  general  assembly  shall  have  the  power  to  alter,  re- 
voke or  amend  any  charter  of  incorporation  now  existing,  and  revocable 
at  the  ratification  of  this  constitution,  or  any  that  may  hereafter  be 
created,  whenever  in  their  opinion  it  may  be  injurious  to  the  citizens  of 
the  State,  in  such  manner,  however,  that  no  injustice  shall  be  done  to 
the  corporators."  3    .    .    .    .     (( xhe  general  assembly  shall  have  the 
power  to  alter,  revoke,  or  annul  any  charter  of  incorporation  now  exist- 
ing and  revocable  at  the  adoption  of  this  constitution,  or  any  that  may 
hereafter  be  created,  whenever  in  their  opinion  it  may  be  injurious  to 
the  citizens  of  the  State,  in  such  manner,  however,  that  no  injustice 
shall  be  done  to  the  corporators."*    -    -    -    -    *' The  general  as- 
sembly shall  have  the  power  to  alter,  revoke,  or  annul  any  charter  of 
incorporation  now  existing  and  revocable  at  the  adoption  of  this  oon- 
stitation,  or  any  that  may  hereafter  be  created,  whenever  in  their  opin- 
ion it  may  be  injurious  to  the  citizens  of  this  conmionwealth ;  in  such 
manner,  however,  that  no  injustice  shall  be  done  to  the  incorpora- 
tors."*   -    -    -    -    "The  legislative  assembly  shall  have  the  power 
to  alter,  revoke  or  annul  any  charter  of  incorporation  existing  at  the 
time  of  the  adoption  of  this  constitution,  or  which  may  be  hereafter 
incorporated,    whenever  in  its  opinion  it   may  be  injurious  to  the 
citizens  of  the  State."  ' 

S  545.  No  Special  Law  as  to  More  than  One  Corporation.  — 

*'  No  law  hereafter  enacted  shall  create,  renew,  or  extend  the  charter 
of  more  than  one  corporation."®  -  -  -  -  "No  law  hereafter 
enacted  shall  create,  renew  or  extend  the  charter  of  more  than  one 
wrporation."  ^ 

§  546.  Bxisting  Charters  Annulled  where  no  Organization 
Itas  Taken  Place. —  "  All  existing  charters  or  grants  of  special  or  ex- 
<^Qsiye  privileges,  under  which  a  bona  fide  organization  shall  not  have 
taken  place,  and  business  been  commenced  in  good  faith,  at  the  time  of 
the  adoption  of  this  constitution,  shall  thereafter  have  no  valid- 
ity. "<    .    .    .    .     "  All  existing  charters  or  grants  of  special  or  ex- 

^  Const.  IdahOi  1889,  art.  11,  $  7.  *  Const.    Montana,    1889,  art.   IS, 

'  Ala.  Const,  of  187^  art.  18,  §  10     §  8. 
(la part).  *  Ala.  Const,  of  1875,  art.  18,  f  10. 

*  CoL  Const  of  1876,  art.  15,  §  8«  ^  Penn.  Const,  of  1878,  Art.  16,  §  10. 

«  Penn.  Const,  of  1878,  art.  16,  §  10.  •  Ark.  Const,  of  1874,  art.  12,  f  1; 
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rganization  shall  not  liave  taken  place, 
peTstion  within  ten  days  from  the  time 
Ul  thereafter  have  no  validity  or  effect 
existing  charters  or  grants  of  special  or 
organizatioD  shall  not  have  taken  place, 
on  within  sixty  days  from  the  time  this 
ireafter  have  no  validity  or  effect  what- 
ning  charters  or  gr^its  of  special  or  ei> 
ganization  shall  not  have  taken  place, 
operation  within  two  years  from  the 
iCt,  shall  thereafter  have  no  validity  or 
lotMng  herein  shall  prevent  the  execD- 
etof ore  lawfully  made  in  relation  to  any 
;ta.te."  " 

)  Orauted.  —  "  Except  sa  herein  pro- 
e  a  stockholder  in  or  subscribe  to,  or  be 
rporation or  association."'  .  .  -  ■ 
wider  in  any  bank  after  the  expiratdos 
r  shall  the  credit  of  the  State  ever  be 
lerson,  association  or  corporation ;  nor 
3  a  stockholder  in  any  corporation  or 
he  State  shall  not  become  a  stockholder 
tsBome  or  pay  the  debt  or  liability  of 
in  time  of  war  for  the  benefit  of  the 
it«  shall  not  subscribe  to  or  be  in- 
7  company,  association  or  corpora- 
shall  not  in  any  manner  loan  its  credit, 
terested  in  the  stock  of  any  company, 
-  -  -  "No  money  shall  ever  be 
itate  treasury  for  the  nse  or  benefit  of 
lum,  hospital  or  any  other  institutioD 
lent  and  control  of  the  State  as  a  State 

D.  *  Neb.  Const,  of  187S,  art.  11,  S  & 

}.  ■  W.  Ta.  Const,  of  167S,  art.  U, 

.-  S8. 

3,  *  Ark.  Const,  of  1874,  art.  13,  J  7. 

I-  *  Ind.  CoDst.  of  ISfil,  art.  It,  %  12. 

■>,  •  la.  Const,  ot  1867,  art.  8,  §  8. 

t.  1  Mich.  Const,  ot  1860,  art.  14,  {  8: 

i;  Oregon  Const,  ot  186T,  art.  ll.je. 
I-  •  Cal.  State  Const.   1879,  art.   IS, 
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institotion,  nor  ahall  any  grant  or  donation  of  property  ever  be  made 
thereto  by  the  State ;  provided,  that  notwithstanding  anything  contained 
in  tios  or  any  other  section  of  this  constitation,  the  legislature  shall 
have  the  power  to  grant  aid  to  institutions,  conducted  for  the  support 
and  maintenance  of  minor  orphans,  or  half  orphans,  or  abandoned 
children,  or  aged  persons  in  indigent  circumstances;  such  aid  to  be 
granted  by  a  uniform  rule  and  proportioned  to  the  number  of  inmates 
of  such  respective  institutions ;  provided  further,  that  the  State  shall 
have,  at  any  time,  the  right  to  inquire  into  the  management  of  such  in- 
stitations ;  provided  further,  that  whenever  any  county,  or  city  and 
comity,  or  city  or  town  shall  provide  for  the  support  of  minor  orphans 
or  half  orphans,  or  abandoned  children  or  aged  persons  in  indigent  cir« 
cumstanoes,  such  county,  city  and  county,  city  or  town  shall  be  entitied 
to  receive  the  same  pro  rata  appropriations  as  may  be  granted  to  such 
institutions  under  church  or  other  control.     An  accurate  statement  of 
the  receipts  and  expenditures  of  public  moneys  shall  be  attached  to  and 
published    with    the    laws    at  every  regular  session  of    the  legisla- 
ture."^   -    -    -    -    '*No  tax  shall  be  levied  upon  persons  for  the 
benefit  of  any  chartered  company  of  the  State,  or  for  paying  the  interest 
<m  any  bonds  issued  by  said  chartered  companies,  counties,  or  corpora- 
tions for  the  above  mentioned  purposes,  and  any  laws  to  the  contrary 
ue hereby  declared  nuU  and  void."  ^    •    -    .    -    '« The  credit  of  the 
State  shall  not,  in  any  manner,  be  given  or  loaned  to  or  in  aid  of,  any 
individual,  association,  or  corporation ;  and  the  State  shall  never  assume 
or  become  responsible  for  the  debts  or  liabilities  of  any  individual, 
association,  or  corporation."  ^    ....     ^^The  credit  of  this  com- 
monwealth shall  never  be  given  or  loaned  in  aid  of  any  person,  association, 
monidpahly  or  corporation."  *----'«  The  credit  of  the  State 
shall  not  in  any  manner  be  given  or  loaned  to  or  in  aid  of  any  individual, 
association  or  corporation."^    ....     ''The  credit  of  the  State 
shall  not  be  granted  to  or  in  aid  of  any  person,  association  or  corpo- 
ration." 8    -    .    -    -    ''  The  credit  of  the  State  shall  not  be  pledged  or 
loaned  in  aid  of  any  person,  association,  or  corporation;  nor  shall  the 
State  hereafter  become  a  stockholder  in  any  corporation  or  associa- 
tion." ^    ...    -    "The  general  assembly  shall  have  no  power  to 
give  or  to  lend,  or  to  authorize  the  giving  or  lending  of  the  credit  of  the 
State  in  aid  of  or  to  any  person,  association,  or  corporation,  whether 
municipal  or  other,  or  to  pledge  the  credit  of  the  State  in  any  manner 

1  Cal.  Const.  1879,  art.  4,  §  22.  *  Ky.  Const,  of  1850,  art.  2,  §  38. 

'  Florida  Const,  of  1868,  art  12,  f  *  Md.  Const,  of  1867,  art.  8,  §  84. 

^  *  Mich.  Const,  of   1850,  art.  14,  §  6. 

*  U.  Const,  of  1857,  art.  7,  §  1.  *  Miss.  Const,  of   1868,  art.  12,  §  5. 
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-whatsoever,  for  the  payment  of  the  Unbilitiea,  present  or  proBpectiTe,  of 
any  individual,  associatioa  of  individoala,  municipal  or  other  corpora- 
tion whatsoever."'  ....  "The  general  asaembly  shall  tiave 
no  power  to  make  any  grant,  or  to  authorize  the  maldng  of  any 
grant  of  pahlic  money  or  thing  of  value  to  any  individual,  association  of 
individuals,  municipal  or  other  corporatioa  whatsoever:  Provided, 
That  this  shall  not  be  so  construed  as  to  prevent  the  grant  of  aid  in 
a  case  of  pubUc  calamity,"^  ....  "The  general  assembly 
shall  have  no  power  hereafter  to  sabscribe  or  authorize  the  subacrip- 
tion  of  stock  on  behalf  of  the  State,  in  any  corporation  or  association, 
except  for  the  purpose  of  securing  loans  heretofore  ezteoded  to  cer- 
tfUD  railroad  corporations  by  the  State."  s  -  -  -  -  "The  State 
shall  not  donate  or  loan  money  or  its  credit,  subscribe  to  or  be  inter- 
ested in  the  stock  of  any  company,  association,  or  corporatioa,  except 
corporatiousformed  for  educational  or  charitable  purposes."  *  -  .  .  - 
"  And  the  general  assembly  shall  have  no  power  to  give  or  lend  the 
credit  of  the  State  in  aid  of  any  person,  association,  or  corporation,  ex- 
cept to  aid  in  the  completioD  of  such  railroads  as  may  be  unfinished  at 
the  time  of  the  adoption  of  this  constitution,  or  in  which  the  State  baa  a 
direct  pecuniary  interest,  unless  the  subject  be  submitted  to  a  direct 
vote  of  the  people  of  the  State,  and  be  approved  by  a  majority  of  those 
who  shall  vote  thereon.""  ....  "Neither  the  credit  nor  tbe 
money  of  the  State  shall  be  given  or  loaned  to  or  in  aid  of  any  associa- 
tion, corporation,  or  private  undertaking.  This  section  shall  not,  how- 
ever, prevent  the  legislature  from  making  such  provision  for  the  eduoa- 
tion  and  support  of  the  blind,  the  deaf  and  dumb,  and  juvenile  delin- 
quents as  to  it  may  seem  proper ;  nor  shall  it  apply  to  any  fund  or 
property  now  held,  or  which  may  hereafter  be  held,  by  the  State  for 
educatiaual  purposes."^  ....  "The  credit  of  the  State  shall 
not,  in  any  manner,  be  giveu  or  loaned  to,  or  in  aid  of,  any  individual, 
association,  or  corporation  whatever ;  nor  shall  the  State  ever  hereafter 
become  a  joint  owner  or  stockholder  in  any  company  or  association  in 
this  State  or  elsewhere,  formed  for  any  purpose  whatever."!  -  -  -  - 
"  No  appropriations,  except  for  pensions  or  gratuities  for  military  serv- 
ices, shall  be  made  for  charitable,  educational,  or  benevolent  purposes, 
to  any  person  or  community,  nor  to  any  denominational  or  sectarian  in- 
stitution, corporation  or  association."  ^    ....     "The  credit  of 

>  Ho.  Const,  of  IST6,  art  4,  S  45.  *  N.  T.  Const.  Amend,  of  IST4,  ut 

*  Ho.  Const,  of  18TB,  arL  4,  S  46.  S,  S  10. 

*  Mo.  Const,  of  1876,  art.  4,  ]  49.  i  Ohio  Const,  of  1851,  art.  8,  {  «■ 

*  Mev.  Const  of  1864,  art.  S,  f  9.  ■  Fenn.    Const,    ol    1878,    art.  S. 
'  N.  C.  Const.  Amend,  of  1876,  art  )  18. 

6,1*. 
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the  commonwealth  shall  not  be  pledged  or  loaned  to  any  individual, 
company^  corporation,  or  association,  nor  shall  the  commonwealth  be* 
ocme  a  joint  owner  or  stockholder  in  any  company,  association,  or  cor* 
porafcion."^    ....    <^  The  credit  of  this  State  shall  not  be  here- 
after loaned  or  given  to  or  in  aid  of  any  person,  association,  company, 
coiporation,  or  municipality,  nor  shall  the  State  become  the  owner,  in 
whole  or  in  part,  of  any  bank,  or  a  stockholder  with  others  in  any  asso- 
ciation,  company,   corporation  or  municipality."*    •    -    -    -    "No 
bonds  of  the  State  shall  be  issued  to  any  railroad  company  which  at  the 
time  of  its  application  for  the  same  shall  be  in  default  in  paying  the  in- 
terest upon  the  State  bonds  previously  loaned  to  it,  or  that  shall  here- 
after and  before  such  appHcation  sell  or  absolutely  dispose  of  any  State 
bonds  loaned  to  it  for  less  than  par.''  8    .    -    -    -    "  The  legislature 
shall  have  no  power  to  give  or  to  lend,  or  to  authorize  the  giving  or  lend- 
ing, of  the  credit  of  the  State  in  aid  of,  or  to  any  person,  association,  or 
corporation,  whether  municipal  or  other ;  or  to  pledge  the  credit  of  the 
State  in  any  manner  whatsoever  for  the  payment  of  the  liabilities,  pres- 
ent or  prospective,  of  any  indivdual,  association  of  individuals,  munici- 
pal or  other  corporation  whatsoever.***    -    -    -    -    ««The  legislature 
Shan  have  no  power  to  make  any  grant,  or  authorize  the  making  of  any 
grant,  of  pubHc  money  to  any  individual,   association  of  Individuals, 
mnnicipal  or  other  corporation  whatsoever ;  provided,  that  this  shall  not 
be  so  construed  as  to  prevent  the  grant  of  aid  in  case  of  pubHc  calam- 
ity." 5    ....    "The  credit  of  the  State  shall  not  be  granted  to  or 
in  aid  of  any  county,  city,  township,  corporation,  or  person ;  nor  shall 
the  State  ever  assume  or  become  responsible  for  the  debts  or  liabilities 
of  any  county,  dty,  town,  township,  corporation,  or  person ;  nor  shall 
^  State  ever  hereafter  become  a  joint  owner  or  stockholder  in  any  com- 
pany or  association  in  this  State  or  elsewhere,  formed  for  any  purpose 
idiatever."  •----"  The  credit  of  the  State  shall  not  be  granted 
to,  or  in  aid  of,  any  person,  association,  or  corporation."  7    .    .    .    . 
^^Thid  State  shall  not  subscribe  to  or  become  interested  in  the  stock  of 
any  company,  association,  or  corporation."  8    .    .    .    .    «<  xhe  credit 
of  the  State  shall  never  be  given  or  loaned  in  aid  of  any  individual,  as- 
sociation, or  corporation. "  *    -    -    -    -    * '  The  credit  of  the  State  shall 
itotfin  any  manner,  be  given,  or  loaned  to  or  in  aid  of  any  individual, 
association,  municipality  or  corporation ;  nor  shall  the  State,  directiy  car 

*  Penn.  Const,  of  1873,  art.  9,  §  6.  *  W.  Va.  Const,  of  1872,  art.  10» 
'  Tenn.  Const,  of  1870,  art  2,  §  81.     {  6. 

'  Tenn.  Const,  of  1870,  art.  2,  §  88.  '  Va.  Const,  of  1870,  art.  10,  §  12. 

^  Tex.  Const,  of  1876,  art.  3,  §  50.  >  Va.  Const,  of  1870,  art.  10,  §  U> 

*  T^x.  Const,  of  1876,  art.  8,  §  U.  *  Wis.  Const,  of  1848,  art.  7,  §  8. 
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indirectly,  become  »  stockholder  in  any  association  or  corpora^ 
Hon."'  ■  .  -  -  "Thecreditoftlie  State  shall  not,  in  any  manner,  be 
given  or  loaned  to,  or  in  aid  of,  any  individoal,  asaociation,  company  <» 
corporation."  ^  .  .  _  .  <<  xbe  State  shall  not  in  any  manner  loaji 
ite  credit,  nor  shall  it  sabscribe  to,  or  be  interested  in  the  stock  of  any 
company,  associatioa  or  ocnporatioD."  * 

§  548.  Not  l>ebt8  to  StatO)  nor  State's  ]jlen»  Released  of 
Coounnted. —  "  The  legislature  shall  not  pass  local  or  special  lawB  in 
any  of  the  following  enomerated  cases,  that  is  to  say :  Releasing  or  ex- 
tinguishing, in  wliole  or  in  part,  the  indebtedness,  liabilil^,  or  obliga- 
taOQ  of  any  corporation  or  person  to  this  State  or  to  any  municipal 
corporation  therein."  ^  ....  "  The  general  assembly  shall  have 
no  power  to  release  or  extinguish,  in  whole  or  in  part,  the  iudebtedneas, 
liability  or  obligation  of  any  corporation  or  individaal  to  this  State,  or 
to  any  municipal  corporation  therein.""  -  -  -  -  "Except  as 
herein  otherwise  provided,  the  State  shall  never  assume  or  pay  the  debt, 
or  Uability  of  any  county,  town,  city  or  other  corporation  whatever, 
or  any  part  thereof,  unless  such  debt  or  liability  shall  have  been  created 
to  repel  invasion,  suppress  insurrection,  or  to  provide  for  the  publio 
welfare  and  defense.  Nor  shaU  the  indebtedness  of  any  corporation  to 
the  State  ever  be  released  or  in  any  manner  discharged,  save  by  payment 
into  the  public  treasury."  0  -  -  -  -  "The  general  assembly  shall 
have  no  power  to  release  or  alienate  the  lien  held  by  the  State  upon  any 
railroad,  or  in  any  wise  change  the  tenor  or  meaning,  or  pass  any  act  ex- 
planatory thereof ;  but  tiie  same  shall  be  enforced  in  accordance  with 
tiie  original  terms  upon  which  it  was  acquired."  *  ....  "Tia 
general  assembly  shall  have  no  power  to  release  or  extinguish,  or  author* 
ize  the  relea»ng  or  extinguishing,  in  whole  or  in  part,  the  indebtedness, 
liability,  or  obligation  of  any  corporation  or  individual  to  this  State,  or 
to  any  county  or  other  municipal  corporation  therein."^  .... 
' '  The  legislature  shall  have  no  power  to  release  or  alienate  any  lien  held 
by  the  State  lipon  any  railroad,  or  in  any  wise  change  tiie  tenor  or 
meaning,  or  pass  any  act  explanatory  thereof ;  but  the  same  shall  be 
enforced  in  accordance  with  the  original  terms  upon  which  it  was 
acquired."  »----"  The  liability  to  the  State  of  any  incorpo- 
rated company  or  institution  to  redeem  the  principal  and  pay  the 
interest  of  any  loan  heretofore  made  by  the  State  to  such  company  or 

■  Const  Idaho,    1S89,  art.  8,  S  a.  *  III.  Const,  of  IB70,  art.  4,  {  38. 

*  Const.  Wash.  1889-90,  art.  8,  J  5.  ■  Ait.  Const,  of  1874,  art.  11,  S  13* 
»  Const.  Wash.  1889-90,  art  12,  |  9.  '  Mo.  Const,  of  1875,  art.  t,  §  60. 

♦  Cal.    State  Const.  1878,  art   4,  'Mo.  Const,  of  1876,  art.  *,  S  M- 
i  25,  dlv.  16.  *  Tex.  Const,  of  1876,  art.  8,  S  «• 
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IpgUtQtion  shall  not  be  released  or  ooinmated."  ^  ....  ^^The 
l^islatnre  shall  not  pass  local  or  fecial  laws  in  any  of  the  following 
enumerated  cases,  that  is  to  say :  •  •  •  Releasing  or  extinguishing, 
in  whole  or  in  part,  the  indebtedness,  liability  or  obligation  of  any  per- 
son or  corporation  in  this  State,  or  any  monicipal  corporation  there- 
in."' ....  *<No  obligation  or  liability  of  any  person,  associa- 
tion or  corporation,  held  or  owned  by  the  State,  or  any  municipal 
oorporation  therein,  shall  ever  be  exchanged,  transferred,  remitted,  re- 
leased or  postponed,  or  in  any  way  diminished  by  the  legislative 
assembly ;  nor  shall  such  Habihty  or  obligation  be  extinguished,  except 
by  the  payment  thereof  into  the  proper  treasury."  ^ 

§  549.  Nor  Municipal  Aid  Granted. —  ^'  No  county,  city,  town 
or  other  municipal  corporation  shall  become  a  stockholder  in  any  com- 
pany, association  or  corporation ;  or  obtain  or  appropriate  money  for, 
or  loan  its  credit  to,  any  corporation,  association,  institution  or  indi- 
vidnaL*'^  .  -  .  .  *<No  political  or  municipal  corporation  shall 
become  a  stockholder  in  any  banking  corporation,  directly  or  indi- 
rectly." 5  ....  u  xhe  general  assembly  shall  have  no  power  to 
authorize  any  county,  city,  town,  or  township,  or  other  political  corpo- 
lation  or  subdivision  of  the  State  now  existing,  or  that  may  be  hereafter 
established,  to  lend  its  credit,  or  tograntpubUc  money  or  thing  of  value 
in  aid  of  or  to  any  individual,  association,  or  corporation  whatsoever, 
or  to  become  a  stockholder  in  such  corporation,  association,  or  com- 
pany."* -  -  .  .  "  No  city,  county,  town,  precinct,  municipality, 
or  other  subdivision  of  the  State  shall  ever  become  a  subscriber  to  the 
capital  stock,  or  owner  of  such  stock,  or  any  portion  or  interest  therein, 
of  any  railroad  or  private  corporation,  or  association."  ^  .  .  .  • 
'*No  county,  city,  borough,  town,  township,  or  village  shall  hereafter 
give  any  money  or  property,  or  loan  its  money  or  credit,  to  or  in  aid  of 
any  individual,  association,  or  corporation  or  become  security  for  or  be 
cGrecUy  or  indirectly  the  owner  of  any  stock  or  bonds  of  any  association 
CRT  corporation.''  «.---**  The  general  court  shall  not  authorize 
any  town  to  loan  or  give  its  money  or  credit,  directly  or  indirectly,  for 
ttie  benefit  of  any  corporation  having  for  its  object  a  dividend  of  profits, 
or  in  any  way  aid  the  same  by  taking  its  stock  or  bonds."  d  .  .  .  . 
^^The  general  assembly  shall  never  authorize  any  county,  (Aty^  town  or 

1  Va.  Const,  of  1870,  art  10,  §  21.  *  Mo.  Const,  of  1875,  art.  4,  §  47. 

'  Const  Idaho,  1889,  art.  8,  §  19.  ^  Neb.  Const,  of  1875,  art.  11,  §  1. 

'  CowsL  Montana,    1889«  art   ff,  *  N.  J.  Const.  Amend,  of  1875,  art 

S  89.  1,  par.  19. 

*  Aik.  Oonst.  of  1874,  art.  12,  {5,  *  N.  H.  Const  Amend,    of   1877, 

*  la.  Const  of  1858,  art  8,  §  4.  part  2,  §  5,  proviso. 
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township,  by  vote  of  its  oidzene  or  otherwise,  to  become  a.  stockholder 
in  any  joint-stock  company,  corporation,  or  association  wliatever ;  or  to 
raise  money  for,  or  loan  its  credit  to  or  in  aid  of,  any  such  company, 
OorporatioQ,  or  association."  '  -  -  -  -  "No  county,  city,  town,  or 
other  municipal  corporation,  by  vote  of  its  citizens  or  otherwise,  shall 
become  a  stockholder  in  any  joint  st^>ck  company,  corporation,  or  as- 
sociation wfaatever,  or  raise  money  for  or  loan  its  credit  to  or  in  aid  of 
any  such  company,  corporation,  or  association."'  ....  '*The 
general  assembly  shall  not  authorize  any  county,  city,  borough,  town- 
ship, or  incorporated  district  to  become  a  stockholder  in  any  company, 
association,  or  corporation,  or  to  obtain  or  ^>propriate  money  for,  or  to 
loan  its  credit  to,  any  corporation,  association,  institution,  or  individ- 
ual."* .  .  -  .  "  The  legislature  shall  have  no  power  to  authorize 
any  county,  city,  town  or  other  political  corporation,  or  subdivision  of 
the  State,  to  lend  its  credit  or  to  grant  public  money  or  thing  of  value, 
in  aid  of  or  to  any  individual,  association,  or  corporation  whatsoever ;  or 
to  become  a  stockholder  in  such  corporation,  association  or  com- 
pany."* _  _  .  .  "  No  county,  city,  or  other  municipal  corporation 
sliall  hereafter  become  a  subscriber  to  the  capital  of  any  private  cor- 
poration or  association,  or  make  any  appropriation  or  donation,  to 
the  same,  or  in  any  wise  loan  its  credit ;  but  this  shall  not  be  con- 
strued to  in  any  way  affect  any  obligation  heretofore  nudertakea 
pursuant  to  law."'  -  .  .  .  •'  No  county,  city,  town,  township, 
board  of  education,  or  echoed  district,  or  other  subdivision,  shall  lend 
or  pledge  the  credit  or  faith  thereof,  directiy  or  indirecUy,  in  uiy  man- 
ner to,  or  in  aid  of  any  individual,  association  or  corporation,  tor  any 
amount  or  for  any  purpose  whatever,  or  become  responsible  tor  any 
debt,  contract  or  liability  of  any  individual,  association  or  corporation  in 
or  out  of  this  State."  ' 

S  tmO.  Bzcept  npon  Certain  OondlUoiUL  —  "No  law  shall  be 
passed  by  which  a  citizen  shall  be  compelled  against  his  consent,  ()i- 
recUy  or  indirectiy,  to  become  a  stockholder  in,  or  contribute  to,  any 
nulroad  or  work  of  public  improvemrat,  except  in  the  case  of  the  in- 
habitants of  a  corporate  town  or  city.  In  such  cases,  the  general 
assembly  may  permit  the  corporate  authorities  to  take  such  stock,  or 
make  such  contribution,  or  engage  in  such  work,  after  a  majority  of 
the  qualified  voters  of  such  town  or  oily,  voting  at  on  election  held  for 

1  Oblo  Const,  of  1861,  art  8,  S  S.  *  Tex.  Const,  of  18TS,  art.  8,  j  Si- 

'  Oregon  Const,  of  1667,  art  II,  *  Tex.  Const,  of  1ST6,  art.  11,  ;  e. 

19.  *  Const.  Idaho,  1889,  art.  6,  H- 

*  Fenn.  Const,  of  1878,  art.  9,  $  7. 
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the  purpose,  shall  have  voted  in  favor  of  the  same;  but  not  others 
wiae."^     -     -    -    .    "No  coonty  of  this  State  shall  contract  any 
debt  or  obligation,  in  the  construction  of  any  railroad,  canal  or  other 
work  of  internal  improvement,  nor  give  or  loan  its  credit  to  or  in  aid  of 
any  association  or  corporation,  unless  authorized  by  an  act   of  the 
general  assembly,  which  shall  be  published  for  two  months  before  the 
next  election  for  members  of  the  house  of  delegates,  in  the  newspapers 
pabliahed  in  such  county,  and  shall  also  be  approved  by  a  majority  of 
aU  the  members  elected  to  each  house  of  the  general  assembly,  at  its 
next  session  after  said  election."  <....((  xhe  legislature  shall 
not  authorize  any  county,  dly,  or  town  to  become  a  stockholder  in,  or 
to  lend  its  credit  to,  any  company,  association,  or  corporation,  unless 
two-thirds  of  the  qualified  voters  of  such  county,  city,  or  town,  at  a 
special  election,  or  regular  election,  to  be  held  therein,  shall  assent 
thereto."*    -    -    -    -    "No  county,  city,  town  or   other  municipal 
corporation  shall  become  a  stockholder  in  any  joint-stock  company,  cor* 
poralion,  or  association  whatever,  or  loan  its  credit  in  aid  of  any  such 
cmnpany,    corporation,  or  association,   except  railroad  corporations, 
oompanies,   or  associations."^    ....    <^But   the    credit  of    no 
oonnty,  city,  or  town  shall  be  given  or  loaned  to  or  in  aid  of  any  person, 
company,    association,  or  corporation,  except  upon  an  election  to  be 
&Bt  held  by  the  quahfied  voters  of  such  county,  city,  or  town,  and  the 
assent  of  three-fourths  of  the  votes  cast  at  said  election.    Nor  shall  any 
county,  city  or  town  become  a  stockholder  with  others  in  any  company, 
association,  or  corporation,  except  upon  a  like  election  and  the  assent 
of  a  Hke  majority.     But  the  counties  of  Grainger,  Hawkins,  Hancock^ 
Union,  Campbell,  Scott,  Morgan,  Grundy,  Sumner,  Smith,  Fentress, 
Van  Buren,  White,  Putnam,  Overtown,  Jackson,  Cumberland,  Ander- 
son, Henderson,  Wayne,  Marshall,  Cocke,  Coffee,  Macon,  and  the  new 
coonty  herein  authorized  to  be  established  out  of  fractions  of  Sumner, 
Macon,  and  Smith  counties,  and  Boane,  shall  be  excepted  out  of  the 
provisions  of  this  section,  so  far  that  the  assent  of  a  majority  of  the 
qualified  voters  of  either  of  said  counties  voting  on  the  question  shall  be 
sufficient,  when  the  credit  of  such  county  is  given  or  loaned  to  any  per- 
son, association,  or  corporation :  Provided,  That  the  exception  of  the 
counties  above  named  shall  not  be  in  force  beyond  the  year  one  thousand 
ei^t  hundred  and  eighty,  and  after  that  period  they  shall  be  subject  to 
the  three-fourths  majority  applicable  to  the  other  counties  of    the 
State."  B    -    .    -    -    <  <  The  legislative  assembly  shall  have  no  power  to 

'  Ga.  Const,  of  1868,  art.  3,   §  6,  >  Miss.  Const,  of  1868,  art.  12,  §  14. 

So.  4.  4  Nev.  Const,  of  1864,  art  8,  §  10. 

*  Ud.  Const,  of  1867,  art.  8,  §  54.  •  Tenn.  Const,  of  1870,  art.  2,  §  29. 
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IS  any  law  authoriziog  the  State,  or  any  cooDty  in  tiie  State,  to  cod- 
ct  any  debt  or  obligation  in  the  construction  of  any  railroad,  nor  give 
oan  ita  credit  to  or  in  ud  of  the  construction  of  the  same."  ^ 

i  651.  Neither  State  nor  Mnnlcipal  Aid  te  be  Granted. — 

The  leg^lature  shall  have  no  power  to  give  or  to  lend  or  to  authorize 
giving  or  lending,  of  the  credit  of  the  State,  or  of  any  county,  city 
1  county,  city,  township  or  other  political  corporation  or  subdivision 
the  State  now  existing  or  that  may  be  hereafter  established  in  aid  of 
to  any  person,  asaociatiDn  or  corporation,  whether  monicipal  or  other- 
e,  or  to  pledge  the  credit  thereof,  in  any  manner  whatever  for  the 
rment  of  the  liabilities  of  any  individnal,  association  munidpEJ  or 
er  corporation,  whatever ;  nor  shall  it  have  power  to  make  any  gift, 
authorize  the  making  of  any  gift  of  any  public  money  or  thing  of 
ne  to  any  individnal,  municipal  or  other  corporation  whatever;  pro- 
ed,  that  notbing  in  this  section  shall  prevent  the  legislature  granting 
pursuant  to  section  twenty-two  of  this  article ;  and  it  shall  not  have 
rer  to  authorize  the  State,  or  any  political  subdivision  thereof,  to 
laoribe  for  stock,  or  to  become  a  stockholder  in  any  corporation 
atever."*  ....  "The  legislature  shall  have  power  topro- 
e  for  issuing  State  bonds  bearing  interest  for  securing  the  debt  of 
te,  for  the  erection  of  State  buildings,  and  for  the  support  of  State 
titutious,  but  the  credit  of  the  State  shall  not  be  pledged  or  loaned 
any  individual  company,  corporation,  or  association ;  nor  shall  the 
te  become  a  joint  owner  or  stockholder  in  any  company,  association, 
corporation.  The  legislature  shall  not  authorize  any  county,  city, 
'ough,  township,  or  incorporated  district  to  become  a  stockholder  in 
r  company,  association,  or  corporation,  or  to  obtain  or  appropriate 
ney  for,  or  to  loan  its  credit  to,  any  corporation,  association,  instita- 
1  or  individual."  3  .  .  .  _  "No  donation  of  land  or  appropri- 
>n  of  money  shall  be  made  by  the  State  or  any  municipal  corporation 
or  for  the  use  of  any  society,  association,  or  corporation  whalr 
ir."*  -  -  -  -  "  No  county  shall  subscribe  for  stock  in  any  io- 
porated  company,  unless  the  same  be  paid  for  at  the  time  of  auch 
iscription ;  nor  shall  any  county  loan  its  credit  to  any  incorporated 
apany,  nor  borrow  money  for  the  purpose  of  taking  stock  in  any 
:h  company,  nor  shall  the  general  assembly  ever,  on  behalf  of  the 
te,  assume  the  debts  of  any  county,  city,  town,  or  township,  nor  of 
r  corporation  whatever."  * 

Const.  Hontaoa,  1889,  art.  6,  S  88.  *  N.  J.  Const.  Amend,  of  1876,  »rt. 

'  Cal.  State  Const.  18T9,  art.  4,  §  SI.  1,  par.  2a 

Florida  Const,    of    1868,  art.   8,  *  Ind.     Const,     of     1861,    Ut   10. 

1.  !  7.  S  6- 
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§  552.  ProTisions  of  Mliinesota  Constitntlon  as  to  State  Aid: 
««]IIliinesota  Railroad  Bonds."  — <' The  credit  of  the  State  shall 
neyer  be  given  or  loaned  in  aid  of  any  individaal,  association,  or  corpo- 
ration." 1    -    -    .    -    Subsequently  this  section  was  so  altered  and 
amended  as  to  read:  *'  The  credit  of  this  State  shall  never  be  given  or 
loaned  in  aid  of  any  individual,  association,  or  corporation,  except  that 
for  the  purpose  of  expediting  the  construction  of  the  lines  of  railroads, 
in  aid  of  which  the  Congress  of  the  United  States  has  granted  lands  to 
the  territory  of  Minnesota,  the  governor  shall  cause  to  be  issued  and 
delivered  to  each  of  the  companies  in  which  said  grants  are  vested  by 
the  l^islative  assembly  of  Minnesota  the  special  bonds  of  the  State, 
bearing  an  interest  of  7  per  cent,  per  annum,  payable  semi-annually  in 
the  dty  of  New  York,  as  a  loan  of  public  credit,  to  an  amount  not  ex* 
oeeding  twelve  hundred  and  fifty  thousand  dollars ;  or  an  aggregate 
amount  to  all  of  said  companies  not  exceeding  five  millions  of  dollars, 
in  manner  following,  to  wit :  whenever  either  of  the  said  companies  shall 
produce  to  the  governor  satisfactory  evidence,  verified  by  the  affidavits 
of  the  chief  engineer,  treasurer,  and  two  directors  of  said  company, 
^lat  any  ten  miles  of  the  road  of  said  company  has  been  actually  con- 
stracted  and  completed  ready  for  placing  the  superstructure  thereon, 
the  governor  shall  cause  to  be  issued  and  delivered  to  such  company 
bonds  to  the  amount  of  one  hundred  thousand  dollars,  and  whenever 
thereafter,  and  as  often  as  either  of  said  companies  shall  produce  to  the 
governor  like  evidence  of  a  further  construction  of  ten  miles  of  its 
road  as  aforesaid,  then  the  governor  shall  cause  to  be  issued  to  such 
company  further  like  bonds  to  the  amount  of  one  hundred  thousand  dol- 
lars for  each  and  every  ten  miles  of  road  thus  constructed ;  and  when- 
ever such  company  shall  furnish  like  evidence  that  any  ten  miles  of  its 
road  is  actually  completed  and  cars  running  thereon,  the  governor 
ahaU  cause  to  be  issued  to  such  company  like  bonds  to  the  amount  of 
one  hundred  thousand  dollars ;  and  whenever  thereafter,  and  as  often 
as  either  of  said  companies  shall  produce  to  the  governor  like  evidence 
that  any  further  ten  miles  of  said  road  is  in  operation  as  aforesaid,  the 
governor  shall  cause  to  be  issued  to  such  company  further  like  bonds  to 
the  amount  of  one  hundred  thousand  dollars,  until  the  full  amount  of  the 
bonds  hereby  authorized  shall  be  issued ;  Provided,  that  two-fifths  and  no 
more  of  all  bonds  issued  to  the  Southern  Minnesota  Railroad  Company 
shall  be  expended  in  the  construction  and  equipment  of  the  line  of  road 
from  La  Crescent  to  the  point  of  junction  with  the  Transit  road,  as  pro- 
dded by  law:  And  further  provided,  that  the  Minneapolis  and  Cedar 
Tafley  Bailroad  Company  shall  commence  the  construction  of  their  road 

>  Minn.  Const  of  1857,  art.  9,  §  10. 
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be  issaed  to  said  company ;  and  the  governor  shall  proceed  in  such 
manner  as  may  be  prescribed  by  law  to  sell  the  bonds  of  the  default- 
ing oonotpany  or  companies,  or  the  lands  held  in  trust  as  above,  or 
may  require  a  foreclosure   of  the  mortgage   executed  to  secure  the 
same :  Provided,  That  if  any  company  so  in  default,  before  the  day 
of  sale,  shall  pay  all  interest  and  principal  then  due,  and   all  ex- 
penses incurred  by  the  Stte,  no  sale  shall  take  place,  and  the  right 
of  such  company  shall  not  be  impaired  to  a  further   loan  of  State 
credit;    Provided,   If    any    of    said    companies    shall  at   any    time 
offer    to  pay  the  principal,  together    with  the    interest    that    may 
then  be  due  upon  any  of  the  Minnesota  State  Railroad  bonds,  which 
may  have  been  issued  under  the  provisions  of   this  section,  then 
the  Treasurer  of  State  shall  receive  the  same,  and  the  liability  of  said 
ccxnpany  or  companies,  in  respect  to  said  bonds,  shall  cease  upon  such 
payment  into  the  State  treasury,  of  principal,  together  with  the  interest 
as  aforesaid:  Provided  further,  That  in  consideration  of  the  loan  of 
State  credit  herein  provided,  that  the  company  or  companies  which  may 
accept  the  bonds  of  the  State  in  the  manner  herein  specified  shall,  as  a 
condition  thereof,  each  complete  not  less  than  fifty  miles  of  its  road  on 
or  before  the  expiration  of  the  year  1861,  and  not  less  than  one  hundred 
miles  before  the  year  1864,  and  complete  four-fifths  of  the  entire  length 
of  its  road  before  the  year  1866,  and  if  any  failure  on  the  part  of  any 
such  company  to  complete  the  number  of  miles  of  its  road  or  roads,  in 
the  manner  and  within  the  several  times  herein  prescribed,  shall  forfeit 
to  the  State  all  rights,  title,  and  interest  of  any  kind  whatsoever  in  and 
to  any  lands,  together  with  the  franchises  connected  with  the  same  not 
pertaining  or  applicable  to  the  portion  of  the  road  by  them  constructed, 
and  a  fee-simple  to  which  has  not  accrued  to  either  of  said  companies, 
by  reason  of  such  construction,  which  was  granted  to  the  company  or 
companies,  thus  failing  to  comply  with  the  provisions  hereof ,  by  act  of 
^e  legislature  of  the  Territory  of  Minnesota,  vesting  said  land  in  said 
companies  respectively."  ^    -    -    •    -    By  an  amendment  ratified  in 
1860,  this  section  was  so  altered  and  amended  as  to  read :  '*  The  credit 
of  the  State  shall  never  be  given  or  loaned  in  aid  of  any  individual,  asso- 
ciation or  corporation.    Nor  shall  there  be  any  further  issue  of  bonds 
denominated  '  Minnesota  Railroad  bonds,'  under  what  purports  to  be 
an  amendment  to  section  ten  of  article  nine  of  the  constitution  adopted 
on  the  fifteenth  of  April,  eighteen  hundred  and  fifty-eight,  which  is 
hereby  expunged  from  the  constitution,  excepting  and  reserving  to  the 
State,  nevertheless,  all  rights,  remedies,  and  forfeitures  accruing  under 

1  Minn.  Const.  Amendment  of  1858,  art.  9,  §  10. 
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{  554.  liaws  Permittingr  Alienation  of  Corporate  Franchises 
Tfohibited*  —  '^  The  legislature  shall  not  pass  any  laws  permitting  the 
leasing  or  alienation  of  any  franchise,  so  as  to  relieve  the  franchise  or 
property  held  theiennder  from  the  liabilities  of  the  lessor  or  grantor, 
lessee  or  grantee,  contracted  or  incurred  in  the  operation,  use  or  enjoy- 
ment of  such  franchise,  or  any  of  its  privileges."  i  -  -  -  -  "  No 
corporation  shall  lease  or  alienate  any  franchise,  so  as  to  relieve  the  fran- 
cfaiae,  or  property  held  thereunder  from  the  liabilities  of  the  lessor,  or 
gnntor,  lessee,  or  grantee,  contracted  or  incurred  in  the  operation,  use, 
or  enjoyment  of  such  franchise,  or  any  of  its  privileges."  ^ 

{  555.  Corporations  not  to  Employ  Chinese  Liahor.  —  ''No 
eoiporation  now  existing  or  hereafter  formed  under  the  laws  of  this 
State,  shaU,  after  the  adoption  of  this  constitution,  employ,  directly  or 
indirectly  in  any  capacity,  any  Chinese  or  Mongolian.  The  legislature 
shall  pass  such  laws  as  may  be  necessary  to  enforce  this  provision."  ^ 

f  556.  Existing  Bights  Saved.—''  The  rights  and  duties  of  all 
eorporations  shall  remain  as  if  this  constitution  had  not  been  adopted ; 
with  the  exception  of  such  regulations  and  restrictions  as  are  contained 
intius  constitution."  ^  -  -  -  -  "  Corporations  created  by  or  under 
file  laws  of  the  Territory  of  Nevada  shall  be  subject  to  the  provisions 
of  such  laws  until  the  legislature  shall  pass  laws  regulating  the  same,  in 
porsoance  of  the  provision  of  this  constitution."  5  .  -  -  .  ««  Noth- 
ing in  this  article  shall  be  construed  to  divest  or  affect  rights  guaranteed 
by  any  existing  grant  or  statute  of  this  State  or  of  the  Republic  of 
Texas."  « 

f  557.  Retrospective  liaws  for  Benefit  of  Corporations  Pro- 
hibited.—  "  The  general  assembly  shall  pass  no  law  for  the  benefit  of 
&  railroad  or  other  corporation,  or  any  individual  or  association  of  in- 
(fiyidnals,  retrospective  in  its  operation,  or  which  imposes  on  the  people 
of  any  county  or  municipal  subdivision  of  the  State  a  new  liability  in 
respect  to  transactions  or  considerations  already  past."  ^ 

{  558.  Two-thirds  liegislative  Vote  Required. —  "  No  act  of 

^corporation,  except  for  the  renewal  of  existing  corporations,  shall  be 

« 
^  Cal.  State   Const.  1879,  art.  12,  «  Conn.  Const,  of  1818,  art.  10,  §  8. 

(10;  Const.  Montana,  1889,  art.  15,  '  Nev.  Const,  of  1864,  art  8,  §  4. 

{ 17;  Const.  Idaho,  1889,  art.   11,  §  15.  <  Tex.  Const,   of  1876,  art.  12,  §  7. 

'  Const.  Wash.  1889-90,  art.  12,  §  8.  ^  Col.  Const,  of  1876,  art.  15,  §  12; 

*Cal.  State.  Const.  1879,  art.   19,  Mo.  Const,  of    1875,    art.  12,  {   19; 

i  2.  Const.  Montana,  1889,  art.  15,  §  13. 
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lereafter  enacted  withoat  the  concurrenoe  of  two-thirds  of  each  branch 
>f  the  legislature,  and  with  a  reserved  power  of  revocation  by  the  1egi»- 
atore."^  ...  -  "The  legislatare  shall  pass  no  law  altering <ff 
unending  an;  act  of  incorporation  heretofore  granted  without  the 
issent  of  two-thirds  of  the  members  elected  to  each  honse ;  nor  shall 
my  such  act  be  renewed  or  extended.  This  restriction  shall  not  applj 
o  municipal  corporations."^  _  _  -  _  "No  vote,  resolatioD,  law 
ir  order,  shall  pass,  granting  a  donation,  or  gratoity,  Id  favor  ot  any 
lerson,  except  by  the  concurrence  of  two-thirds  of  each  branch  of  the 
^neral  assembly,  nor  by  any  vote,  to  a  seotariaa  oorporatioa  or  aaao- 
iation."  ' 

§  559.    Duration  of  OorporationB  Limited.  —  "No    act   ot 

QOorporation  which  may  be  hereafter  enacted  ahall  oontinae  in  force 
or  a  longer  period  than  twenty  years,  without  the  re-cDactment  ot 
be  l^islature,  unless  it  be  an  incorporation  for  pablio  improve- 
lent."  *----"  No  oorporatJOQ,  except  for  municipal  pur- 
osea,  or  tor  the  ooDatruction  of  railroads,  plank  roads  and  canals,  shall 
«  created  for  a  longer  time  than  thirty  years."  ' 

S  500.  Power  of  Creating  CorporatlonB  deTolved  on  the 
loorts.  — ' '  The  general  assembly  shall  have  no  power  to  grant  corporate 
owers  and  privileges  to  private  companies,  except  to  banking,  insar- 
noe,  rtulroad,  canal,  navigation,  mining,  express,  lumber,  manufactnr- 
ig,  and  telegraph  companies;  nor  to  mi^e,  or  change,  election  pre- 
incts ;  nor  to  establish  bridges  or  ferries ;  nor  to  change  names  ot 
igitimate  children ;  but  it  shall  prescribe,  by  law,  the  manner  in  which 
]ch  powers  shall  be  exercised  by  the  courts.  But  no  charter  for  any 
ank  shall  be  granted  or  extended,  and  no  act  passed  authorizbg  the 
ispension  of  specie  payments  by  any  bank,  except  by  a  vote  of  two- 
lirda  of  the  general  assembly.  The  general  assembly  shall  pass  no  law 
taking  the  State  a  stockholder  in  any  corporate  company ;  nor  shall  the 
-edit  of  the  State  be  granted  or  loaned  to  lud  any  company  without  a 
rovisioo  that  the  whole  property  of  the  company  shall  be  bound  for  the 
icurity  of  the  State,  prior  to  any  other  debt  or  lien,  except  to  laborers ; 
:>r  to  any  company  in  which  there  is  not  already  an  equal  amount  in- 
»ted  by  i»ivate  persons ;  nor  for  any  other  object  than  a  work  of 
iblic  improvement."  " 

1  Del.  C^nst.  of  1S31,  art.  2,  {  IT.  »  Hlcb.  Const,  of  1860,  art.  15,  {  10. 

*  Mich.  Const,  of  IBeO,  art.  16,  £  8.     See  Mtomej- General  e.  Peiklos,  TS 

*  Qa.  Coast   of  1868,   art.  8,   §  6,      Mich.  808;  *.  e.  41  N.  W.  Bep.  426. 

o.  a.  *  Ga.  CooeL  of  I8SS,  art.  8,  i  i, 

*  Del.  Const,  of  1831,  art.  S,  $  17.     No.  B. 
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f  561.  SaTing  Bights  Arising  during  the  OiTll  War.—  <'  All 

Tights,  privileges,  and  immanities  which  may  have  vested  in  or  acomed 
to  any  person  or  persons,  or  corporation,  in  his,  her,  or  their  own  right, 
or  in  any  fiduciary  capacity,  under  any  act  of  any  legislative  body  sitting 
in  this  State  as  such,  or  of  any  decree,  judgment,  or  order  of  any  court, 
sitting  in  this  State  under  the  laws  then  of  force  and  operation  therein, 
and  recognized  by  the  people  as  a  court  of  competent  jurisdiction,  since 
the  19th  day  of  January,  1861,  shall  be  held  inviolate  by  all  courts  of 
this  State  unless  attacked  for  fraud,  or  unless  otherwise  declared  invalid 
by,  or  according  to,  this  constitution.''  ^ 

S  562.  Provisions  as  to  Religions  Corporations. —  **The  title 
to  all  Tproperty  of  religious  corporations  shall  vest  in  trustees,  whose 
election  shall  be  by  the  members  of  such  corporations."  >  .  .  -  - 
''The  general  assembly  shaU  not  grant  a  charter  of  incorporation  to  any 
church  or  religious  denomination,  but  may  secure  the  title  to  church 
property  to  an  extent  to  be  limited  bylaw."'  -  -  -  -  '*  No  charter 
of  incorporation  shaU  be  granted  to  any  church  or  religious  denomina- 
tion. Provision  may  be  made  by  general  laws  for  securing  the  title  to 
chorch  property  and  for  the  sale  and  transfer  thereof,  so  that  it  shall  be 
held,  used,  or  transferred  for  the  purposes  of  such  church  or  religious 
denomination."  ^ 

f  563.  Police  Power  over  Corporations  not  to  be  Abridged. — 

^^  The  exercise  of  the  police  power  of  the  State  shall  never  be  abridged, 
or  so  construed  as  to  permit  corporations  to  conduct  their  business  in 
such  manner  as  to  infringe  the  equal  rights  of  individuals  or  the  general 
well  being  of  the  State."  « 

f  564.  Bills  Creating  Corporations  Continued  till  next  Ses- 
^on  of  liCgislatare. —  ''Hereafter,  when  any  bill  shall  be  pre- 
Bented  to  either  house  of  the  general  assembly  to  create  a  corporation, 
for  any  other  than  for  religious,  literary,  or  charitable  purposes,  or  for 
^  military  or  fire  company,  it  shall  be  continued  until  another  election 
of  members  of  the  general  assembly  shall  have  taken  place,  and  such 
public  notice  of  the  pendency  thereof  shall  be  given  as  may  be  required 
by  law."  « 

{  565.  Hiaws  to  be  Passed  Protecting  Liaborers.  —  ''The 
legislature  shall,  at  its  first  session,  pass  laws  to  protect  laborers  on 

'  Ga.  Const,  of  1868,  art.  11,  Ko.  5.  *  W.  Va.  Const,  of  1872,  art.  6,  §  47. 

'  Kan.  Const,  of  1859,  art.  12,  §  8.  *  Mo.  Const,  of  1875,  art.  12,  §  5. 

*  Va.  Const,  of  1870,  art.  5^  §  17.  <  B.  L  Const,  of  1842,  art.  4,  §  17. 
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0  buildings,  streets,  roads,  railroads,  canals,  and  otlier  similar 
c  works  against  the  failure  of  contractors  and  sut>-<:ontractora  U> 
iieir  current  wages  when  due,  and  to  make  the  corporatioii,  com- 
,  or  individual  for  whose  benefit  Qia  work  is  done  respoosible  for 
ultimate  payment."  ^ 

B60.  Bonos  to  be  Paid  to  the  State.  —  "No  corporation, 
lany,  or  association,  other  than  those  formed  for  benevolent,  relig- 

sciend&c,  or  educational  purposes,  shall  be  created  or  organized 
r  the  laws  of  this  State,  unless  the  persons  named  as  corporators 
,  at  or  before  the  filing  of  the  articles  of  asaociatioD  or  incorpora- 
pay  into  the  State  treasury  fifty  dollars,  for  the  first  fifty  thousand 
rs  or  less  of  capital  stock,  and  a  further  sum  of  five  dollars  for 
r  additional  ten  thousand  dollars  of  its  capital  stock.     And  no 

corporation,  company,  or  association  sliall  increase  its  capital 
:  witliout  first  paying  into  the  treasury  five  dollars  for  every  ten 
land  doUars  of  increase:  Provided,  That  nothing  contained  in  this 
3Q  shall  be  construed  to  prohibit  the  general  assembly  from  levying 
tber  tax  on  the  franchises  of  such  corporatioa."  * 

167.  Meaning  of  the  Word  "Corporation**  as  Used  In 
trlcan  Coostltntloos.  —  "  The  term '  corporation,'  as  used  in  this 
[e,  shall  be  construed  to  include  all  joint-atock  oompanies,  or  any 
iiationa  having  any  of  the  powers  or  privileges  of  corporations  not 
isaed  by  individuals  or  partnersliips." '  -  -  -  -  "The  term 
poration '  aa  used  in  this  article,  shall  be  construed  to  include  all 
iiationa  and  joint-stock  companies  having  any  of  the  powers  or 
leges  of  corporations  not  possessed  by  individuals  or  partnerships ,"  * 
cept  such  as  embrace  banking  privileges."  *  "  The  term  '  corpora- 
'  as  used  in  thia  article  shall  be  held  and  construed  to  include  all 
nations  and  joint-stock  companiea,  having  or  exercising  any  of  IJie 
■xg  or  privileges  of  corporations  not  possessed  by  individuals  or 
lerships ;  and  all  corporations  shall  have  the  right  to  sue,  and  shall 
ibject  to  be  sued  in  all  courts  in  like  cases  as  natural  persons,  sub- 
K>  such  regulations  and  conditions  aa  may  be  prescribed  by  law." ' 

rex.  Const,  of  1876,  art.  61,  §  85.  Kan.  Const,  of  18S9,   art   12,   §   6  {in 

tfo.  Const,  of  1S7S,  art.  10,  g  21.  substance) ;  Mich.  Const,  of  1850,  art. 

Ua.  Const,  of  1875,  art.  13,  §  18;  IS,  §  U  (la  substaaca). 
Const,  ot  1875,  art.  IS,  §  11  (in  <  Mioo.  Coast,  of  186T,  art.  IO,S  >■ 

ance) ;  H.  C.  Const,  of  1876,  art.  '  Const.    Montana,    1889,  art.  15. 

3;  Feno.    Const.   1878;    art.  16,  §18;  Const.  Wash.  18S9-90,  art.  U, 

Idabo  Const.  1889,  arL  11,  §  16.  $  5  (in  substance). 
:M.  Const,  of  1S79,  art.    12,  $  4; 
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i  568.  Not  to  Anthorlze  InTestment  of  Trust  Funds  In 
Private  Corporate  Securities.  —  "Koactof  the  legislative  assem* 
biysball  aathorize  the  investment  of  trust  funds  by  executors,  adminis- 
istrators,  guardians  or  tniatees  in  the  bonds  or  stock  of  any  private 
corporation."  ^ 


AsncLE  II.     Restbadtts  upon  the  Passaoe  of  Sfeciai.  Statutes  Cok- 

FKBBINQ   COBPOBATK  PsiVILEGBS. 


SECnON 

Hi.  Bestntnta  apon  tbe  passage  of 
special  acts  conterriiig  corpo- 
rate powers. 

iU.  Obiect  of  Bach  constltatlonal 
proviBions. 

SIS.  Socb  provlsloDS  not  retroactive. 

976.  Accepting  charter  after  date  of 
constitaUonal  prohibition, 

S'T.  Qeneral  laws  perpetuating  privi- 
leges granted  by  previous 
epeclal  charters. 

SJi.  Conferring  corporate  privileges 
on  corporations  to  be  there- 
after   created  nnder  general 

£79.  lUnBtratJon. 

HO.  Bale  In  tbe  federal  courts  where 
a  state  coostltuUon  has  re- 
ceived conflicting  Interpreta- 
tions In  the  state  courts. 

181.  Farther  of  prohibitions  against 
special  acts  conferring  corpo- 
rate powers. 

583,  States  In  which  applicable  only 
to  private  corporations. 

tSi.  Prohibition  gainst  Incorporating 
Inclndes  prohibition  against 
amending. 

SSI.  A  contrary  view. 

i8S.  Bestralns  amendments  enlai^g 
existing  powers  and  privileges. 

K-'<.  General  enabling  acts  applicable 
to  existing  corporations. 

S8T.  Distinctions  as  to  what  are  and 
what  are  not  corporate  powers. 

£BS.  Exceptions  where  general  UwB 
cannot  be  made  applicable. 


Bkction 

599.  Special  act  not  made  general  by 

leglBlaUve  declaration  to  that 

690.  Acts  curing  defects  in  the  orgaa> 
ization  of  particular  corpora- 

£91.  WbatiBa"local"lawwitbintba 
meaning  of  such  a  prohibition. 

692.  Statute  Is  general  when  uniform 
in  Its  operation  upon  all  the 
members  of  a  particular  class, 

1)93,  Provided  clasBlflcatlon  natural 
and  not  arbitrary. 

694.  ninetratlon :  Invalidity  of  stat- 
utes operative  only  In  cities 
having  a  certain  nnmber  ot 
Inhabitants. 

G9G.  Other  cases  Ulostratlng  these 
distinctions. 

G96.  Corporations  carrying  on  opera- 
tions in  specific  locallttes. 

697.  Creation  of  a  park  district  ont- 
Blde  of  the  corporate  limits  ol 
a  city. 

59S.  What  Btktnt«s  have  been  held 
local  or  special. 

£99.  Instances  of  statutes  held  not 
local  or  special. 

600.  Special  statutes   granting  "ex- 

clusive privileges,  Immunities 
or  franchises." 

601.  Conferring  certain  public  police 

powers  upon  existing  corpora* 

602.  Empowering  existing  mnnlclpal 

corporations  to  subscribe  for 
stock  in  private  corporations. 


1  Const.  Montana,  1S89,  art.  B,  $  ST. 


1  Thomp.  Corp.  §  675.]     oonstitdtionai.  bestba 

§  573.  Beetralnta  Dpon  the  Passage  of  Special 
ring  Oorporate  Powers.  —  As  already  seen,'  the  ct 
many  of  the  States  prohibit  the  legislature  from  ] 
acts  creating  corporations,  coaferring  corporate  pi 
ing  corporate  charters,  or  remittisg  forfeitures  th 
constitutional  proTisiona  will  now  be  considered. 

§  S74.  Object  of  such   Oonatltntional   Provli 

constitutional  prorisions  were  generally  establishe 
pose  of  correcting  existing  erils  of  a  flagrant  chai 
purpose  was  "  to  inaugurate  the  policy  of  placinf 
tions  of  the  same  kiad  upon  a  perfect  equality  a 
grants  of  power  ;  of  making  such  laws  applicable 
the  State,  and  thereby  securing  the  vigilance  and  i 
whole  representation;  and,  finally,  of  making  all 
structions  of  their  powers,  orthe  restrictions  impos 
equally  applicable  to  all  corporatioDs  of  the  same 

§  575.  Snch   Provisions  not  BetroacUve.  —  E 

tional  provisions  are  not  regarded  aa  retroactivt 
are  declared  so  in  express  terms ;  and  if  by  thei 
active,  they  would  be  invalid.'  They  do  not  opt 
charters  already  granted  by  special  acts,  where  I 
have  been  accepted  and  acted  upon,  aa  by  organiz 
ration  under  them.*  If,  prior  to  the  adoption  of 
oontaining  such  a  prohibition,  the -legislature  creat< 
act  a  corporation,  e.g.,  a  railroad  company,  and  tl 
good  faith  enters  upon  the  construction  of  its  ro 


>  AiUe,  S  639,  et  leq. 

■  Atkinson  o.  Marietta  &c.  R.  Co., 
IS  Oh.  St.  21,  85;  qaoted  vith  ap- 
proval kn  San  Francisco  v.  Spring 
Valley  Water  Works,  18  Cal.  493,  G18. 
See  also  Van  Blper  tr.  Parsons,  40 
N.  J.  L.  1. 

■  Ante,  S  66;  pott,  Ch.  117. 

■  State  B.  Stormont,  24  Kan.  686. 
CTompare  Atcblson  o.  Bartholow,  4 
Kan.  124;  SUte  o.  Tonng,  3  Kan.  446; 
SUte  V.  Hitchcock,  1  Ran.  ITS;  Stack 
«.  MajBvUle  &C.  B.  Co.,  13  B.  Monr. 
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(Kr-)  t,  17;  State  n. 
R.  Co.,  S3  Fed.  Bep. 
V.  East  St.  Louis,  78 
1  ol  article  1  of  the 
tlon  of  1870  was  not  < 
the  general  late  on  thi 
Tate  corporations  In  i 
adoption  of  the  coof 
corporations  framed 
after  the  adoptloa  < 
tlon  were  held  tonm 
Meeker  v.  Chicago  C 
HI.  276. 
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idoption  of  the  coDatitutiooal  profaibitioo,  the  prohibitiou  will 
Dot  have  the  effect  of  revoking  its  charter.'  Moreover,  where 
SD  act  of  this  nature  has  been  passed  prior  to  the  establishment 
of  the  constitutional  prohibition,  the  effect  of  the  prohibition 
will  not  be  to  disable  the  legialature  from  amending  the  former 
tct,  provided  the  effect  of  the  amendment  is  to  make  it  less 
ODerooa  to  the  inhabitants  of  the  counties  affected  by  it.'  In  like 
m&nner  if,  prior  to  the  establishment  of  such  a  constitutional  or- 
dinance, the  legislature  has  passed  an  act  clothing  the  county 
courts  with  power  to  grant  aid  to  a  railvray  company,  and  the 
power  remains  unexecuted  at  the  time  of  the  passage  of  the  or- 
dioance,  the  ordinance  will  not  operate  to  repeal  the  statute,  or 
to  prevent  the  execution  of  the  power  thereby  conferred ; '  for 
IS  already  seen,*  such  a  statate,  although  in  terms  a  grant  of 
power  to  the  manicipal  corporation,  confers  a  right  or  privilege 
npoD  the  private  corporation ;  and  this,  it  seems,  is  in  the  na- 
ture of  a  contract  between  the  State  and  the  private  corporation, 
which  is  not  subject  to  subseqaent  impairment  by  the  State, 
even  in  the  form  of  a  constitutional  ordinance.  Indeed,  where 
Uie  States  have  established  new  constitutions  those  instruments 
freqaently  provide  that  laws  enacted  under  the  prior  constitution 
■ball  continue  in  force  under  the  present  constitution  until 
altered  or  repealed  by  the  legislature;  and  sometimes  they  con- 
tain euch  a  provision  with  special  reference  to  acts  creating  cor- 
porations,  —  for  example,  the  following  from  the  constitution  of 
Indiana,  of  1850:  "  All  acts  of  incorporation  for  municipal  pur- 
poses shall  continue  in  force  under  this  constitution,  until  such 
time  as  the  general  assembly  shall,  in  ita  discretion,  modify  or 
repeal  the  same."  '  When,  therefore,  a  city  had  power  under 
the  old  constitution  to  subscribe  to  the  stock  in  chartered  com- 
panies for  making  roads  and  other  internal  improvements,  this 
power  remained  unimpaired  under  the  new.*    On  the  other  hand, 

'  LItUe  Bock  &c.  R.  Co.  o.  LltUe  *  AaU,  {  S66. 

^k  hK.  B.  Co.,  as  Ark.  663.  *  Ind.  Const,  1850,  Schedale  Spect- 

'  fMd.    CompareQQlacy  &c.  B.  Co.  fication,  4.    Bee  also  Commissioners 

».Morris,  B*  III.  410.  of   Ifew  Town  Cot  v.    Seabrook,   8 

'  Slick  e.  Mavsvllle  kz.  B.  Co.,  18  Strobh.  (S.  C.)  MO;  Demarest  ir.  New 

B.Honi.(KrO  l.H;  Btate  ».  Truatees  New  York,  74  N.  T.  161. 

«1  Union  Township,  6  OUo  St.  E94.  *  Aurora  d.  West,  9  Ind.  74, 86. 
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as  alreadj  seen,'  many  of  the  State  constitntions  have  ananlled 
existiDg  special  charters,  under  which  bona  fide  organizatious  bad 
not  taken  place  at  the  time  of  their  adoption,  or  within  a  stated 
period  thereafter.  But  these  provisions  are  subject  to  the  same 
rule  of  interpretation.  Thus,  the  provisions  of  the  coostitution 
of  Illinois  of  1870,^  that  no  oorporation  shall  be  created,  or  its 
powers  enlarged,  by  special  laws,  and  that  all  the  existing  char- 
ters or  grants  of  special  or  exclusive  privileges  under  which  or- 
ganization shall  not  have  taken  place,  or  which  shall  not  have 
been  in  operation  within  ten  days  of  the  time  the  constitution 
took  effect,  should  have  no  validity,  —  refer  only  to  corporations 
which  were  Uien  unorganized,  or  were  not  in  operation,  and  do 
not  take  away  any  special  or  exclusive  privileges  granted  to  cor- 
porations organized  and  in  actual  operation.' 

S  570.  AcceptliiB  Charter  after  Date  of  Gonstdtntloiial  Fro- 
falbitton.  — But  if  a  corporation  is  created  by  a  special  law,  at  a 
time  when  there  is  no  constitutional  provision  in  force  prohibiting 
legislatures  from  passing  such  acts  of  incorporation,  but  the 
persons  named  do  not  accept  the  charter  or  organize  thereunder, 
until  after  the  passage  of  such  a  constitutional  provision,  tbelr 
organization  will  be  regarded  as  a  naked  asBumpiion,  in  such  a 
sense  as  will  not  prevent  a  person  sued  upon  a  promissory  note 
given  for  shares  of  their  stock  from  setting  up  their  want  of 
corporate  character  as  a  defense,* 

§  K77.  Cteneral  Law  Perpetaattng  Privileges  Granted  bj 
Frevioos  Special  Charters.  — Where  special  charters  are  granted 
conferring  peculiar  privileges,  at  a  time  when  there  is  no  consti- 
tutional inhibition  against  the  creation  of  corporations  by  special 
acts,  and  subsequently  such  a  constitutional  inhibition  ia  estab- 
lished, the  result  will  be  that  the  peculiar  privileges  granted  by 
such  special  statutes  will  expire  by  the  terms  of  limitation  therein 
prescribed.  After  the  establishment  of  such  a  constitutional 
inhibition,  it  will  not  be  competent  for  the  legislature  to  enact  a 

»  MU,  S  6*6.  *  OiUesple  e.  Ft.  Wayne  ftc.  Co.,  J? 

'  111.  Const.  ISTO,  art.  11,  $S  1,  9.     Ind.     213.    See    also     Harrlmsn   >■ 
*  SUte  0.  Illinois  Cent.  E.  Co.,  88     Sontham,  16  Ind.  190;  ants,  %  EOS. 
P.d.  Eep.  780. 
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geDeral  law  of  such  a  nature  that,  bj  reorf^Dizing  under  it  tfa< 
corporation  so  specially  chartered,  the  corporators  can  perpet 
aat6  their  peculiar  privilegea  indefinitely.  When,  therefore,  i 
bridge  company  was  chartered  by  a  special  act,  there  being  d( 
constitutional  inhibition,  for  the  period  of  tweoty-OQe  years,  witl 
the  franchise  of  taking  tolls,  and  it  attempted  to  organize  undei 
each  a  general  law,  enacted  after  the  establishment  of  such  i 
constitutional  inhibition,  it  was  held  that  it  could  not,  by  Ihu 
organiziDg,  perpetuate  its  frauchibe  of  taking  tolls,  but  that  iti 
bridge  thereafter  became  a  public  highway,  and  it  would  b< 
ousted  of  the  franchise  of  taking  tolls,  by  an  information  in  tht 
nature  of  quo  warranto.^ 

§  578.  Oonferrlns  Corporate  Prtvlleges  on  Corporatlona  U 
be  thereafter  Created  under  General  I^aws.  —  A  constitutiona 
prohibition  against  creating  corporations  by  special  laws,  oai 
not  be  evaded  by  the  passage  of  a  special  act  conferring  corporati 
privilegea  upon  a  body  of  associates  to  be  thereafter  incorporatec 
under  a  general  law.  An  act  which  grants  to  individuals  and  ti 
their  assigns  certain  powers  and  privileges,  and  then  provide^ 
that  the  act  shall  not  take  eSect  unless  the  persons  to  whom  thi 
graatis  mode  shall,  within  a  certain  time,  organize  themselvei 
into  a  corporation  under  existing  laws,  is  a  grant,  not  to  the  in 
dividuals  as  persons,  but  to  the  corporation  when  formed.  Sue] 
an  act  is  an  attempt  ou  the  part  of  the  legislature  to  confe 
powers  and  privileges  upon  a  corporation  by  a  special  act,  in  th 
face  of  the  constitutional  prohibition.  When  such  'persons  ot 
ganize  themselves  into  a  corporation  under  the  general  law,  th 
corporation  possesses  no  powers  or  privileges  except  such  as  ar< 
conferred  by  such  law. ' 

i  679.  lUostration. -— With  such  a  constitutioDal  inhibition  exisi 
ing,  the  l^islature  of  California  undertook  to  p&ss  "  an  act  to  authoriz 
George  H.  Ensign  and  others,  owners  of  the  Spring  Valley  Wate 
Works,  to  lay  down  water  pipes  in  the  public  streets  of  the  city  an 

'  State  V.  Lawrence  Bridge  Co.,  22  Water  WorkB,  48  Cal.  193  (oTerrntln 
Su.  438.  TheprlnclpleorthlBdeclS-  California  SUte  Tel.  Co.  n.  Alta  Tel 
Ion  Is  embodied  in  some  ol  the  consti-  Co.,  23  Cal.  898).  Compare  Sprtn 
totions  In  express  terms.    AnU,  §542.      Valley  Water  Works  «.  San  Franclscc 

*  San    Prandsoo  v.  Spring  VaUey     22  Cal.  442;  poM,  §  S80. 
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Circuit  Judge  Sawyer  held  that  the  construotlon  of  the  conetita- 
tioa  was  not  settled,  witbio  the  rule  which  obliges  the  Federal 
courts  to  follow  the  couatruction  of  the  State  courts,  and  coase- 
quently  that  the  Federal  courts  were  at  liberty  to  adopt  the  view 
which  appeared  to  them  correct.' 

§  581.  Farther  of  Prohlbitloiis  agaliut  Special  Acta  Confer- 
rlngr  Corporate  Powers.  —  Tbe  constitutions  of  some  of  the 
States  are  more  explicit,  in  so  far  as  they  guard  against  any 
possibility  of  misconstruction  by  providing  that  *'  the  general  as- 
sembly shall  pass  no  special  act  conferring  corporate  powers."* 
It  is  obvious  that  this  language  goes  further  than  to  prohibit  the 
creation  of  corporations  by  special  act.  It  bars  the  way  to  tbe 
passage  of  any  such  act,  conferring  upon  an  existing  corporatioa 
any  powers  which  in  their  nature  can  only  be  possessed  and 
exercised  by  corporatioos.  With  this  prohibition  in  force,  a  riul- 
way  company  which,  by  its  charter,  did  not  have  the  power  to 
eeil  its  franchise  of  being  a  corporation,  mortgaged  ita  p^ftperties, 
and  these  properties  were  sold  under  the  mortgage  ;  and  tbe  pur- 
chasers thereafter  procured  a  special  act  of  the  legislature,  wbicb 
undertook  to  give  effect  to  the  sale,  by  authorizing  them  to  re- 
organize  ,the  former  corporation,  to  create  a  new  stock  and  to 
elect  a  new  board  of  directors.'  It  was  held  that  this,  in  sub- 
stance and  legal  effect,  was  an  attempt  to  create  a  corporation 
and  to  confer  corporate  powers  by  a  special  act,  and  that  it  was 
in  conflict  with  the  coDstitutional  prohibition  above  quoted. 
The  court,  speakingthrough  Ranney,  J.,  said:  "  Tbe  defendant's 
counsel  insist  that  the  act  does  not  assume  to  confer  corporate 
powers,  but  is  simply  declaratory  of  the  effect  of  a  sale  of  the 
road  and  franchises  under  the  decree;  that  tbe  object  of  the  act 
is  to  remove  doubta  as  to  tbe  effect  of  such  a  sale,  which  it  does, 
not  by  conferring  corporate  powers,  but  by  declaring  that  the 
sale   shall  transfer  to   the  purchasers  the  powers  and  capacities 

>  Southern  PactQc  R.  Co.  v.  Ortoo,  bj   the    court   in  San    PfancUco  e, 

6  Sawy.  ((J.  8.)  157.    The  court  ac-  Spring  Valley  Water  Worfes,  48  C«l. 

cordlngly  adopted  the   view  of  the  493.    As  to  these  declBloos  see  cMle, 

Supreme  Conrt  ot  California,  as  laid  %%  478,  479. 

down  in  California  Statu  Tel.  Co.  v.  *  See,  for  Inetance,  Ohio  Const,  of 

AltaTel.  Co.,  22  Cai.S9S,  and  declined  ISEl.art.  IS,  }  1;  ante,  §  539. 
to  follow  that  subsequently  adopted  *  8e«  \  257,  et  »«q. 
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theretofore  conferred  upon  the  Cincinnati  &  Marietta  Company, 
which  it  sanctions  as  an  incident  of  the  sale  and  purchase,  includ- 
ing the  right  of  the  purchasers  to  reorganize,  without  which  the 
parchase  of  the  franchise  would  be  a  barren  acquisition  in  their 
hands.    That  the  transaction  assumed  this  form^  there  is  no 
doobt;  but  this  does  not  relieve  us  from  the  necessity  of  inquir- 
ing what  it  was  in  substance.     Constitutional  provisions  would 
be  of  little  value,  if  they  could  be  evaded  by  a  mere  change  of 
fonns.    These  provisions  of  the  constitution  are  too  explicit  to 
admit  of  the  least  doubt,  that  they  were  intended  to  disable  the 
general  assembly  from  either  creating  corporations,  or  conferring 
opon  them  corporate  powers,  by  special  acts  of  legislation."  ^ 

§  582.  States  in  which  Applicable  only  to  Private  Corpora-* 
tions.  —  By  judicial  construction  in  some  States,^  and  by  the 
express  language  of  constitutional  provisions  in  others,'  restric- 
tions against  the  passage  of  special  laws  creating  corporations  or 
conferring  corporate  powers,  apply  only  to  private^  not  to  mu-^ 
nicipaZ  corporations.     This  is  the  construction  of  the  provision 
of  the  present  constitution  of  Pennsylvania,  vacating  all  exist- 
ing charters  under  which  a  valid  organization  shall  not  have 
taken  place.^    On  the  other  hand,  a  constitutional  provision  that 
*'  the  legislature  shall  pass  no  special  act  conferring  corporate 
powers ' '  ^  has  been  held  to  apply  to  municipal  as  well  as  to  private 
oorporations.*    But  it  has  been  held  in  Kansas  that,  while  this 


1  Atkinson  v.  Marietta  &c.  B.  Co., 
15  Oh.  St.  21,  85.  Compare  WaUace 
V.  Loomls,  97  U.  S.  146;  a.  c.  Myer 
W.  Dec,  2  20. 

*  State  V.  Newark,  40  N.  J.  L.  71 ; 
BaUenUne  v.  Pulaski,  15  Lea  (Tenn.), 

*  AjUe,  $  589. 

« iliKe,  §  546;  JLehigh  Water  Co.'s 
Appeal,  103  Pa.  St.  515. 

'Kan.  Const.,  art.  12,  2  -^S  Oh. 
Coii»t.,art.  18,  §2. 

*  Atchison  v.  Bartholow,  4  Kan. 
124;  Wyandotte  v.  Wood,  5  Kan.  608; 
State  V.  Maloy,  20  Kan.  619;  State  v. 
^clnnati,  20  Oh.  St.  18.  Hence,  as 
obeenred  by  Judge  DiUon,  in  summar- 


izing these  cases,  <'An  act  apeefolJir 
amending  the  charter  of  a  city  in  re- 
spect to  making  local  improvements 
or  assessments  [citing  Atchison  «. 
Bartholow,  4  Kan.  124;  Gilmore  «. 
Norton,  10  Kan.  491 ;  State  v,  Pugh, 
48  Oh.  St.  98],  or  specially  extending 
the  limits  of  a  particular  city  [citing 
Wyandotte  v.  Wood,  5  Kan.  608;  State 
V.  Cincinnati,  20  Oh.  St.  18],  is  uncon- 
stitutional; and  so  it  seems  is  an  act 
which  authorizes  a  city  by  name  to 
issue  its  scrip  for  a  particular  pur- 
pose, and  to  levy  taxes  to  pay  it  in  aid 
of  a  single  enterprise,  —  the  court  in- 
clining to  hold  such  an  enactment  to 
be  a  special  act,  and  one  which  under- 
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restriction  includes  municipal  corporations  properly  so  called,  it 
doea  not  embrace  quasi-corporations,  such  as  school  distriots,  ol- 
thoDgb  the  latter  are  declared  by  statute  to  be  bodies  corporate.' 
In  New  York  it  baa  been  held  that  a  cooatitntional  provision 
requiring  the  assent  of  tvso-third*  of  the  general  assembly  to  the 
passage  of  any  bill  creating,  continuing,  altering  or  renewing 
any  body  politic  or  corporate, '  applies  to  municipal,  as  well  u 
to  private  corporations.' 

§  583.  Prohibition  against  Incorporating  Inolndea  Prohibi- 
tion against  Amending. — A  prohibition  against  incorporating 
cities  and  towns  except  by  general  law?  has  been  justly  held  to 
include  a  prohibition  against  amending,  by  special  statutes,  acts 
of  incorporation  already  in  existence.  "  To  say  that  the  legis- 
lature may  not  pass  a  law  to  incorporate  a  city,  but  may  to 
amend  an  act  of  incorporation  in  existence  before  the  adoption 
of  the  constitution,  or  charters  formed  under  the  general  law, 
would  make  this  provision  of  the  constitution  practically  amount 
to  nothing.  For  if  they  may  amend,  tliey  may  to  the  extent  of 
passing  an  entire  new  law.  except  as  to  one  section.  Or  they 
may  at  one  session  amend  half  the  law,  and  at  the  next  the  other 
half;  and  thus  the  plain  and  positive  prohibition  of  the  fanda- 
mental  law  would  be  evaded.  By  such  a  construction,  the  evils 
sought  to  be  remedied  would  continue,  if  possible,  in  a  more  ob- 
jectionable form."  * 

§  584.  A  Contrary  Ylew. —  A  contrary  view  was  taken  of 
this  subject  by  Mr.  Circuit  Judge  Sawyer,  in  an  elaborate  decis- 
ion in  the  Circuit  Court  of  the  United  States  for  the  District  of 

took   to   confer  corporate  povrers."  As  to  what  is  ui  altennion  wltbln  tUs 

Dillon    Mnn.  Corp.  (Itb  ed.),   %    16;  provision,   see   Corning  c.  Green,  S3 

citing  to  the  last  point  Commercial  Barb.  (N.  T.)  33;  Bmlth  tr.  Helraer,  7 

National  Bank  c.  lola,  2  DIU.  (U.  S.)  Barb.  (N.  T)  116;  Morris  «.  People, 

863.  3Dea.  (N.  Y.}  SSI. 

1  Beach  o.  Leahr,  11  Ean.  SS.    See  <  £s  parte  Pritz,  9  la.  SO,  B3.    To 

also  State  v.  Cincinnati,  20  Ob.  St.  tbe  same  effect  see  McGregor  r.  B&7- 

18,  S7;  oonfra,  School  District  e.  In-  lies,  19  Ta.  43;  DarlB  c.   Woolnougti, 

BiuanceCo.,  103U.  S.  707;  ant«,|!0.  9  la.   1(H;  Baker  o.   Steamboat    Mil- 

*  PoH,  \  6S2.  waokee,  11  la.  214;  State  o.  Barbee,  3 

»  Purdj  tr.  People,  4  HUl  (N.  T.),  Ind.  368. 
«84{  leverslng  *.  o.  3  Hill  (M.  Y.),  81. 
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California,  in  1879.    He  held  that  the  provision  of  the  constitu* 
tion  of  California  prohibiting  the  legislature  from  creating  cor- 
porations by  special  acts  except  for  municipal  purposes,  did  not 
extend  so  far  as  to  render  invalid  an  act  passed  by  the  legislature 
of  that  State  anthorizing  the  Southern  Pacific  Railroad  Company 
to  change  the  line  of  its  road,  to  accept  a  congressional  grant  ox 
land,  and  to  construct  its  road  as  provided  in  the  act  of  Congress 
incorporating  the  Atlantic  and  Pacific  Railroad  Company.     The 
syllabus  of  the  case  as  reported,  understood  to  have  been  pre- 
pared by  the  learned  judge  himself,  gives  as  good  a  summation 
of  his  coarse  of  reasoning  as  can  be  made.     He  proceeded  upon 
the  view  that  the  settled  rules  of  construction  of  State  constitu* 
tions  is  that  they  are  not  special  grants  of  powers  to  legislative 
bodies,  but  general  grants  of  all  legislative  power,  not  actually 
prohibited  or  expressly  excepted ;  that  the  exception  mast  be 
dricOy  construed;  in  other  words,  that  the  construction  is  strid, 
'  against  those  who  stand  on  the  exception^  and  liberal  in  favor  of 
the  government  itself.     He  laid  stress  upon  the  established  rule 
of  strict  construction,  applicable  to  State  constitutions,  that  an 
act  of  the  legislature  should  never  be  declared  unconstitutional 
unless  there  is  a  clear  repugnance  between  the  statute  and  the 
organic  law.     He  took  the  view  that  what  the  legislature  author- 
ized the  railway  company  in  the  particular  case  to  do,  was  not 
the  conferring  of  a  corporate  franchise  at  all.     According  to  his 
reasoning,  the  essence  of  a  corporation    consists    only  of   a 
capacity  to  have  perpetual  succession  under  the  special  denomi- 
nation   and    in    an  artificial  form;    to  take,  hold  and  grant 
property ;  to  contract  obligations,  and  to  sue  and  be  sued  by  its 
corporate  name ;  and  a  capacity,  by  its  corporate  name,  to  re- 
ceive and  enjoy,  in  common,  grants  of  privileges  and  immuni- 
ties.   He  reasoned  that  the  right  to  be  a  corporation  is  a  distinct, 
independent  franchise,  complete  within  itself,  having  no  neces- 
sary connection  with  other  distinct  franchises,  which  are  the 
sabjects  of  legislative  grant,  and  which  may,  or  may  not  be 
given  to  corporations  once  created,  as  well  as  to  natural  persons, 
as  to  the  legislature  may  seem  advisable.     He  proceeded  upon 
the  view  that  corporate  powers,  strictly  speaking,  are  such  as 
are  peculiar  to  corporations,  and  essential  to  their  being,  and 
not  such  powers  as  are  usually,  or  may  be,  possessed  and  enjoyed 

431 


Thomp.  Corp.  j  586.]     constitutionai,  eestraintb. 

idifFereDtly  by  corporations  and  natural  persons.  Referring 
wcially  to  the  meaning  of  the  clause  of  the  constitution  of 
alifornia  which  prohibits  the  creation  of  corporations  by 
)ecial  act,  he  reasoned  that  the  creation  of  a  corporation  ia  tb« 
ringing  into  being  of  an  artificial  person  having  the  essential 
;tribat«sof  a  corporation  —  the  creation  of  the  distinct  andin- 
spendent  franchise  called  a  corporation, —  which,  when  created, 
18  a  capacity,  among  other  things,  by  its  corporate  name,  to 
iceive  and  enjoy  such  other  fraDchiaes,  privileges  and  immuni- 
ea,  property  and  rights,  as  the  legielatnre  itself,  or  other  per- 
ms with  its  permission,  may  grant  it.  He  reasoned  that  the 
ranting  of  independent  franchises,  other  than  the  specific  fran- 
lises  constituting  a  corporation,  and  of  other  privileges  and 
awera,  to  a  pre>exiating  corporation,  are  not  acts  creative  of  a 
>rporation,  but  acts  regulating  the  conduct  of  the  existing  cor- 
Kation  in  its  relation  to  and  intercourse  with  the  pablio  and 
;her  persons,  natural  and  artificial.  His  conclusion  easily  fcl- 
wed,  that  an  act  of  the  legislature  which  merely  granted  to  an 
cisting  railroad  corporation  authority  to  change  the  line  of  its 
lad,  is  not  an  act  creating  a  corporation  in  whole  or  in  part  and 
jes  not  involve  the  creation  of  any  new  corporate  power.^ 

§  585.  Besttalnlng  Amendmenta  BnlaiytogKtlsting  Powew 
id  Privileges. —  I^ere  is  no  doubt  that  such  a  constitutional 
x>visioo  ought  to  be  construed  as  restraining  the  power  of  the 
gislature  to  amend  existing  apecial  charters,  in  any  way,  so  as 
>  etdarge  the  powers  or  privileges  thereby  conferred.  It  has 
)en  held  that  they  do  not  prohibit  the  legislature  from  passing 
leoial  acts  regulating  existing  corporations,  in  the  exercise  of 
le  powers  already  conferred  upon  them  by  apecial  laws.  This 
lems  to  have  been  the  conclusion  of  the  Conrt  of  Appeals  of  New 
ork,  in  a  case  involving  the  rights  of  an  elevated  railway  com- 
uy  created  by  aspecial  statute  prior  to  the  constitutional  amend- 
ent  which  contained  the  prohibition.  The  court,  speaking 
trough  Church,  C.  J.,  laid  stress  on  the  fact  that  "  no  exclusive 

1  Southern  PaclQc  B.  Co.  c.  Orton,     Francisco  v.    Spring   Vtillej  Water 
Saw7.    (D.  S.)  167.     The  court  de-      Works,   *8   Cal.  493,   lor  the  rusons 
Ined  to  follow  the  declelon  of  the     ftlreod;  stated.    Aiite,  {  480. 
ipreme  Court  of  CalUomU  in  San 
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right  or  franchise  was  granted  to  the  respondent  corporation  upon 
any  constmction  of  the  clause.  Every  substantial  right  existed 
before  the  passage  of  the  act ;  and  the  conditions  imposed,  em- 
bracing changes  of  structure  and  manner  of  occupying  streets, 
shoald  be  regarded  as  restrictive  of  existing  rights,  and  not  grants 
of  rights  or  franchises  within  the  constitutional  sense/'  ^  Quot- 
ing this  language,  it  was  said  in  a  subsequent  case  by  Gray,  J. : 
**  If  the  legislative  act  operates  upon  a  charter  in  the  direction  of 
a  regulation^  an  ddjuaiment^  or  a  restriction  of  powers  possessed, 
it  could  not  be  objectionable.  Within  its  reserved  powers  the 
legislature  may,  at  all  times,  amend  or  alter  the  charter ;  but  the 
eonstitutional  amendment  will  not  permit  it,  by  a  private  bill,  to 
make  any  new  grant  of  rights,  comprehended  within  those  speci- 
fied by  the  amendment."  ^  The  legislature  could  not,  therefore, 
bj  amending  the  charter  of  a  corporation  created  with  power  to 
transport  freight  and  passengers  through  a  pneumatic  tube,  which 
charter  had  been  granted  by  a  special  act  before  the  constitutional 
amendment,  empower  it  to  construct  an  ordinary  railway  for  that 
purpose,  with  any  motive  power  which  it  might  see  fit  to  use, 
not  emitting  smoke,  cinders,  etc.' 

§  586.  General  Bnabling  Acts  Applicable  to  Shdstlng  Cor- 
porations. —  General  enabling  actSj  applicable  to  existing  cor- 
porations or  to  all  existing  corporations  of  a  particular  kind,  are 
iK)t  miconstitutional,  as  being  within  the  prohibition  against  con- 
ferring corporate  powers  by  special  acts.  Thus,  an  act  providing 
that  any  university  or  college^  organized  and  incorporated  under 
the  provisions  of  any  special  charter,  etc..  may,  by  a  majority  of 
its  board  of  directors,  change  its  name^  if  done  before  a  given 
date,  is  valid.  It  is  not  a  local  act,  nor  does  it  amend  the  charter 
of  any  particular  college  or  university,  or  create  a  new  corporation. 
It  operates  alike,  and  uniformly  throughout  the  State  upon  like 
facts.^  The  fact  that  the  act  limits  the  time  within  which  such 
institations  of  learning  may  change  their  names  does  not  affect  its 
▼aiidity.5 

^  Be  GUbert  Elevated  B.  Co.,  70  N.  "  Ibid,    Bnt  sre  post,  §  599,  p.  450. 

T.  361.  4  Hazelett  v.  Butler  UniveTSity,  84 

*  AstoTv,  Arcade  B.  Co.,  118  N.  T.  Ind.  280. 

9S,  114;  «.c.  30  North  East.  Bep.   594.  ^  Ibid,;  citing   Clare  v.  State,  68 
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§  587.  Dlfltlnctloiu  as  to  Wbat  are  and  Wliat  are  not  Cor* 
porate  Powers.  —  With  reference  to  a  constitutional  prohibition 
against  creating  corporations  by  special  acts,  much  judicial 
thought  has  been  expended  upon  the  question  what  are  and  what 
are  not  to  be  deemed  corporate  powers  and  franchises.  It  is 
undeniably  logical  that  where  the  legislature  is  prohibited  from 
creating  a  corporation  by  a  special  act,  it  cannot,  without  an 
evasion  of  the  prohibition,  confer  by  special  act  essential  corpo- 
rate franchises  on  existing  corporations,  which  are  organized 
under  previous  valid  charters  or  under  general  laws.  It  is  hence 
hi^ly  important  to  consider  what  powers  are  in  the  nature  of 
corporate  franchises  and  what  are  not.  It  has  been  reasoned, 
on  very  doubtful  grounds,  that  only  such  powers  or  faculties  are 
corporate  franchises  as  can  be  possessed  and  enjoyed  by  corpora, 
tions  alone,  and  that  powers  or  privileges  which  ctm  be  possessed 
and  enjoyed  by  individuals  are  not  to  be  deemed  corporate  fnu- 
chises,and  maybe  conferred  upon  existing  corporations  by  a  special 
act  of  the  legislature,  notwithstandingthe  prohibition  in  qaestion.' 
On  the  other  hand,  it  has  been  held  that  a  grant  of  an  eaaemenl  in 
a  street,  made  by  the  legislature  to  a  corporation,  cannot  be  su»- 
ttuned  as  a  grant  of  an  interest  in  the  lands,  but  must  be 
viewed  purely  as  a  grant  of  corporate  power,  which  cannot 
be  made  to  a  private  corporation  by  special  act.'  The  rea- 
soning in  support  of  this  view  is  that  the  State  has  no 
proprietary  interest  in  the  streets  of  a  city  dedicated  to  public 
use;  and  that  its  power  to  grant  to  a  private  corporation  aa 
easement  over  streets,  not  common  to  the  public  at  large,  is 
limited  to  such  power  as  it  possesses  in  its  sovereign  capacity  to 
grant  a  franchise,  and  not  to  any  proprietary  interest  in  the  streets, 
the  fee  of  the  streets  in  a  city  being,  as  a  general  rule,  in  the  owners 
of  the  adjoining  land,  on  each  side,  to  the  center  of  the  street.' 
The  oonclaeion  therefore  is  that  private  corporations  to  supply 

Ind.  17.    As  to  distinction  taken  In  nylng  tb«  cas«   next   cited.    Seethe 

tbe  same    State    between   leg&l  and  reasoning  of  the  learned  jadge  more 

special  acta,  see  Hymes  v.  Aydelott,  at  larKe,  ante,  S  584. 
SS  lad.  481;  State  «.  Bellz,  63  Ind.  *  Cttj  o(  San  Francisco  n.  Spring 

159.  Vallej  Water  Works,  48  Cat.  493. 

>  See  the  reasoning  o(  Mr.  Clrcnlt         *  CI^  of  San  Francisco  v.  SpTlag 

Judge  Sawrer  in  Soathern  FaciBc  B.  Tatley  Water  Works,  48  Cal.  493. 
Co.  ».  Orton,  6  Saw;.  (U.  S.)  167;  de- 
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a  dty  with  water ^  cannot  be  created  by  special  act,  nor  can 
the  power  to  supply  a  city  with  water  be  conferred  on  a  private 
corporation  by  special  act;  and  the  fact  that  the  franchise 
of  such  a  corporation  consists  chiefly  in  an  easement  in  city 
streets,  does  not  exempt  them  from  the   constitutional  rule.^ 

§  588.  Exception  where  General  Liaws  can  not  be  Hade 
AppUeable. —  Some  of  the  constitutions  annex  to  the  prohibi- 
tion against  the  passage  of  local  or  special  laws  the  qualification 
that  they  shall  not  be  passed  where  general  laws  can  be  made 
applicable.^  Although  there  is  a  division  of  opinion  upon  the 
qaestioi],  the  weight  of  authority  is  that  the  legislature  is  the 
exclusive  judge  of  the  question  whether  a  general  law  can  be 
made  applicable  in  particular  circumstances.^  The  view  that, 
to  remit  the  decision  of  this  question  exclusively  to  the  dis- 
cretion of  the  legislature  would  deprive  such  a  constitutional 
prohibition  of  all  its  vitality,  is  founded  on  the  most  ordinary 


^  City  of  San  Francisco  o.  Spring 
Valley  Water  Works,  48  Cal.  498. 

'  Ante,  §  589.  Thus,  the  constitution 
<A  Indiana  (Ind.  Const.  1850,  art.  4,  § 
3!2),  ennmerates  a  long  list  ol  cases  in 
which  the  fj^enend  assembly  shall  not 
PiM  local  or  special  laws,  and  then  in 
the  following  section  provides:  ''In 
all  the  cases  enumerated  In  the  pre- 
ceding section,  and  in  all  other  cases 
irheie  a  general  law  can  be  made  ap- 
plicable, all  laws  shall  be  general,  and 
of  uniform  operation  throughout  the 
State.** 

*  la  Kansas,  it  is  held  that  the  leg* 
islatore  is  the  exclusive  judge  of  the 
question:  State  v.  Hitchcock,  1  Kan. 
178;  Beach  v.  Leahy,  11  Kan.  28;  Har- 
ney v.  Bosh  County,  82  Kan.  159; 
Francis  v.  Atchison  &c.  B.  Co.,  19 
Kan.  308 ;  Norton  County  o.  Shoemaker, 
27  Kan.  77;  Knowles  v.  Board  of  Edu- 
cation, 83  Kan.  692,  699.  In  Colorado 
the  same  rule  prevails.  Brown  v, 
Denrer,  7  Col.  805;  Carpenter  v. 
People,  8  Col.  116 ;  Darrow  v.  People, 
Id.  426.  So  in  Nevada:  Evans  v.  Job, 
9  Ker.  822.    The  same  rule  formerly 


applied  in  if  iMottW.  State  «•  County 
Court,  50  Mo.  817;  State  v.  County 
Court,  51  Mo.  82;  HaU  v.  Bray,  Id, 
288 ;  Commissioners  v.  Shields,  62  Mo. 
247;  Murdock  V.  Woodson,  2  DiU.  (U. 
S.)  188 ;  but  under  the  present  consti- 
tution of  Missouri  the  question  cannot 
arise,  for  the  exception  has  been  elim- 
inated. In  Indiana  It  was  at  first  held 
to  be  a  judicial  question.  Thomas  v. 
Board  of  Commissioners,  5  Ind.  4. 
But  this  decision  has  been  subse- 
qaently  overruled,  and  it  is  now  held 
to  be  a  question  for  the  exclusive  de- 
cision of  the  legislature.  Gentile  v. 
State,  29  Ind.  409;  Long  worth  v.  Ev- 
ansville,  82  Ind.  822;  State  v.  Tucker, 
46  Ind.  858.  See  also  1  Dill.  Mun. 
Corp.,  §  48  (4th  ed).  In  Iowa  the 
early  Indiana  doctrine  (since  over- 
ruled) was  followed :  Ex  parte  Fritz, 
9  la.  80,  36;  Yon  Phul  v.  Hammer,  29 
Iowa,  222.  And  so  in  New  Jersey  the 
question  has  been  recently  held  not 
a  question  for  the  exclusive  determi- 
nation of  the  legislature.  State  v.  New- 
ark, 40N.  J.  L.  71. 
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observation  of  American  legislation.  In  tlie  Supreme  Court  of 
Indiana  it  was  said :  "  It  would  impose  no  restriction  upon  the 
action  of  the  legislature,  nor  confer  any  power  which  that  body 
would  not  possess  in  the  absenoe  of  such  a  prorision."  And  it 
was  further  said :  "  If  that  section  permits  the  legislatare  to  en- 
act a  special  or  local  law  ad  libitum,  in  any  case  not  euomerated, 
the  principle  involved  would  deprive  this  court  of  all  authority 
to  call  in  question  the  correctness  of  a  legislative  construction 
of  its  own  powers  under  the  constitution."  '  Although  this  de- 
cision has  been  overruled  in  the  State  in  which  it  was  pronounced, 
and  although  the  weight  of  authority  is  no  doubt  opposed  to  its 
conclusion,  the  above  reasons  have  never  been  answered.  Where, 
however,  the  language  of  the  constitutional  inhibition  is  that 
special  charters  shall  not  be  granted  except  where,  in  the  judg- 
ment of  the  legidature,  the  general  laws  are  insufficient  to  meet 
the  particular  case,  the  question  is  put  beyond  the  reach  of  ju- 
dicial construction,  because  the  constitution  itself  refers  every 
such  case  to  tlie  exclusive  judgment  of  the  legislature,  and  it  is 
inferred,  wherever  a  special  act  of  such  a  nature  is  passed  that 
the  legislature  has  judged  that  general  laws  are  insufficient  to 
meet  the  case,  especially  where  the  contrary  holding  would  over- 
turn many  charters  and  destroy  many  vested  rights.' 

§  58d.  Spedsl  Act  not  Made  General  br  lieglslatlve  De- 
claration to  that  Effect. — But  whether  tlie  limitation  on  the 
prohibition  considered  in  the  next  preceding  section  exists  or  not, 
an  act  which  purports  on  its  face  to  be,  and  is,  in  fact,  a  special 
act,  cannot  be  converted  into  a  general  act,  by  a  declaration  of 
the  legislature  in  another  act  that  it  shall  be  considered  a  general 

'  Thomas  o.  Board  of  CommiSBloii-  a  special  act  la  necessary  or  not,  rests 

era,  6  Ind.  4,  7    (followed  in  Bz  parte  whollj  In  the  dlecretlon  of  the  legis- 

Prltz,  9  ta,  80,  86).  latnre.    People  o.  Bonen,  21  H.  T. 

1  Johnson  o.  Jollet&c.  B.  Co.,  28  617;  ».e.  afTd  80  Barb.  24.  The  leg- 
Hi.  202.  This  was  the  prorision  of  IsUtare  having  created  a  corporaUon 
the  former  constitution  o{  IlllnoU,  art.  b;  a  special  act,  It  Is  not  competent 
10,  Sli  Scatea  Comp.  111.  Stat,  71.  to  the  judiciary  to  review  the  dlscre- 
The  provision  of  the  constltntlou  of  tlon  or  jadgment  of  the  leglslatnre 
New  Tork  Is  the  some  as  the  ear^  and  declare  tbe  act  nnconetitniionaL 
constltatlon  of  Illinois,  and  tt  has  re-  Uosler  e.  HUton,  IC  BKrb.  (N.  T.)  6G7. 
nilted  )n  the  same  view,  that  whether 
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act;^  otherwise  the  legislature  might  lift  itself  above  the  con- 
stitational  prohibition,  by  merely  declaring  that  what  it  was  doing 
was  not  within  the  prohibition.' 

$  590.  Acts  Oaring  Defects  in  the  Organization  of  Partio> 
vlar  Corporations.  — In  the  early  periods  of  American  legisla^ 
tiony  it  was  the  fashion  for  the  legislatures  to  enact  statutes 
<niring  all  sorts  of  misprisions  and  def  ects,  so  as  to  save  rights  in 
particular  cases.     These  statutes  went  under  the  general  denom- 
ination of  curative  acts.    An  extended  reference  to  them  would 
not  be  of  much  practical  value ;  since  the  power  to  pass  them  has 
been  taken  from  the  legislatures  by  many  recent  State  constitu- 
tions, in  the  form  of  ordinances  prohibiting  the  passage  of  special 
laws.'    The  principle  which  was  invoked  to  uphold  such  legis- 
lation was  thus  stated  by  Chancellor  Kent  in  his  commentaries: 
*'  This  doctrine  [that  of  the  Dartmouth  College  Case]  is  not  un- 
derstood to  apply  to  remedial  statutes^  which  may  be  of  a  retro- 
spective character,  provided  they  do  not  impair  contracts,  or 
disturb  absolutely  vested  rights ;  and  only  go  to  confirm  rights 
already  existing,  and  are  in  furtherance  of  the  remedy,  by  curing 
defects,  and  adding  to  the  means  of  enforcing  existing  obliga- 
tions.   Such  statutes  have  been  held  valid,  when  clearly  just  and 
reasonable  and  conducive  to  the  general  welfare,  even  though 
they  might  operate  in  a  degree  on  existing  rights,  — as  a  statute 
to  confirm  marriages  defectively  celebrated,  or  a  sale  of  lands 
defectively  made,  to  pay  debts  of  a  testator  or  intestate.     The 
legal  rights  affected  in  those  cases  by  the  statutes  were  deemed 
to  have  been  vested  subject  to  the  equity  existing  against  them^  and 
which  the  statutes  recognized  and  enforced."  *    In  other  words, 
these  curative  statutes  have  been  supported  upon  the  ground  that 
acts  are  valid  which  give  remedies  where  none  existed  before, 
through  defects  that  would  have  been  fatal,  had  the  legislature 
iK)t  interfered  and  given  a  perfect  remedy  by  curing  interven- 
ing irregularities.    In  such  cases  the  weight  of  judicial  opinion 
seems  to  have  been  that  no  rights  are  interfered  with,  which  are 

^  BelleyiUe  B.  Co.  o.  Gregory,  15         >  Gooley  Ck>n8t.  Lim.  (5th  ed.)i  PP* 

HL  20.  455  to  472. 

*  City  of  San  Francisco  v.  Spring  ^  2  Kent  Ck)ni.  84. 

Galley  Water  Works,  4S  Cal.  493. 
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irhieh  had  been  informally  organized  by  reason  of  the  insuffi- 
ciency of  its  certificate  of  incorporation «  and  the  acknowledg- 
ment and  recording  thereof.^  The  test  by  which  to  determine 
the  validity  of  an  act  caring  the  def  ectiye  organization  of  a  cor- 
poration, is  to  consider  whether  the  legislature  had  the  power  to 
create  the  corporation  in  the  first  instance ;  since  it  will  not  be 
denied  that  it  has  the  same  power  to  cure  defects  in  the  organi- 
zation of  an  informally  and  irregularly  organized  corporation,  as 
it  has  to  bring  into  existence  a  new  one.^  Numerous  instances 
are  found  where  the  courts  have  sustained  statutes  curing  irregu- 
larities in  the  votes  or  other  acts  of  municipal  corporations^  or 
the  like,  where  a  statutory  power  has  failed  of  due  and  regular 
execution,  through  the  carelessness  of  officers  or  other  causes.^ 


^  Syracuse  City  Bank  v.  Davis,  16 
Bart).  (N.  Y.)  188.  See  also  People 
0.  Flank  Road  Co.,  86  N.  T.  1. 

*  Mitchell  o.  Deeda,  49  lU.  416, 419. 

*  Menges  v.  Wertman,  1  Fa.  St. 
218;  Yost's  Beport,  17  I^a.  St.  624; 
Benztett  v.  Fisher,  26  la.  497 ;  Allen  v. 
Archer,  49  Me.  846 ;  Com.  v,  Marshall, 
<i9  Fa.  St.  828;  State  o.  Union,  ^  N. 
J.  L.  860;  State  v.  Gnttenberg,  88  N. 
J.  L.  419;  Mutual  Benefit  Life  Ins. 
Co.  «.  Elizabeth,  42  N.  J.  L.  285; 
Bogers  v.  Stephens,  86  N.  Y.  628; 
Unity  V,  Burrage,  108  U.  S.  447; 
Spanlding  9.  Nourse,  148  Mass.  490; 
Tim  V.  BufEalo,  82  N.  Y.  204 ;  Citizens' 
Water  Co.  v,  Bridgeport  Hydraulic 
Co.,  65  Conn.  1 ;  Bridgeport  v.  Rail- 
road Co.,  15  Conn.  475 ;  Truchelut  v. 
City  Council,  1  Nott  &  McC.  (S.  C.) 
227;  Frederick  v.  Augusta,  5  Ga.  561 ; 
Atchison  V.  Butcher,  3  Kan.  104;  Bis- 
sellv.  JeilersonylUe,  24  How.  (U.  S.) 
287,  295;  McMiUen  v,  Boyles,  6  Iowa, 
304;  Mattlngly  v.  District  of  Colum- 
bia, 97  U.  S.  687  (ratification  by  Con- 
gress of  assessments  against  prop- 
erty); Lockhart  v,  Troy,  48  Ala.  579; 
San  Francisco  v.  Certain  Real  Estate, 
42  Gal.  513;  Emporia  v.  Norton,  18 
Kan.  569  (curing  defects  in  proceed- 
ings to  collect  taxes)  \  Mason  v, 
Spencer,  85  Kan.  512  (curing  defect  in 


mode  of  levying  newer  tax) ;  Anderson 
o.    Santa  Anna,  116  U.  S.  856,  864; 
Bolles   V.  Brimfleld,  120  U.   S.  759; 
Williams  v.  Supervisors,  122  U.  S. 
154  (tax  assessments) ;  Otoe  County 
O.Baldwin,  111  U.  S.  1;  Eatzenberger 
V,  Aberdeen,  121  U.  S.  172;  State  o. 
Newark,  3  Dutch.  (N.  J.)  185;  New 
Orleans  v.  Clark,  95 17.  S.  644 ;  Grenada 
County  V,  Brogden,  112  U.  S.  261  (dis- 
tinguishing Hayes  v.  Holly  Springs^ 
114  U.  S.  120);  St.  Joseph  Townp.  o. 
Bogers,  16  Wall.   (U.  S.)  644;  U.  S. 
Mortgage  Co.  v.  Gross,  93  111.  488, 
494.    Compare  Danielly  v.  Cabanness, 
52  Ga.  211 ;  Pompton  v.  Cooper  Union, 
101  U.  S.  196;  Eeithsburg  v.  Frick,  84 
HI.  405;  Jasper  County  v.  Ballon,  108 
U.  S.  745;  Copes  v,    Charleston,    10 
Rich.    L.     (S.    C.)    491;    People  «. 
Mitchell,  35  N.  Y.  551;   Thomson  9. 
Lee  County,  8  Wall.  (U.  S.)  827;  Bass 
V.  Columbus,  30  Ga.  845 ;  Campbell  o. 
Eenosha,  5  Wall.  (U.  S.)  194;  Stines 
9.  Franklin  County,  48  Mo.  167;  Enapp 
V,  Grant,  27  Wis.  147;  Duanesburgh 
9.  Jenkins,  57  N.  Y.  177  (reversing 
B.  e,  46  Barb.  (N.  Y.)  294,  and  distin- 
guishing People  V,  Batchellor,  53  N. 
Y.  128);    Eimball  v.    Bosendale,  42 
Wis.   407;   8.  c.   24    Am.    Rep.    421; 
Ritchie  V,  Franklin  County,  22  Wall. 
(U.    S.)    67;    Bradley     v.    Franklin 
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But,  keeping  in  mind  the  principle  that  the  legislatore  can  Ofofy 
validate  where  it  could  authorize^  it  follows  that  the  le^slature 
loses  its  power  to  validate,  after  the  establishment  of  a  o(mr 
slitulional  ordinance  prohibiting  it  from  authorizing.^  In- 
stances of  curative  acts  in  respect  of  municipal  corporations 
which  have  been  held  void  are,  —  acts  ratifying  void  assessments 
for  local  improvements;'  acts  validating  a  tax  upon  property 
not  within  the  corporate  limits  when  levied.^  Instances  of 
curative  acts  which  have  been  held  valid  are,  acts  ratifying 
an  tUtra  vires  contract  for  street  improvements,^  and  validat- 


Oonnty,  65  Mo.  688;  Lewis  o. 
Shreveport,  8  Woods  (U.  8.),  206; 
Thompson  v.  Penlney  108  U.  S.  806; 
s,  c.  106  U.  S.  689;  Dows  v.  Elm- 
wood,  84  Fed.  Bep.  lU;  Gardner 
V.  Haney,  86  Ind.  17.  As  already 
seen  (antet  §§  549-661)  this  power 
is  now  withdrawn  by  many  of  the 
State  coustitntions.  See  Marshall 
V.  Sillimany  61  111.  218,  a  case  which 
arose  under  the  present  constitntion 
of  Illinois. 

1  Sikes  V,  Columbus,  56  Miss.  116; 
Grenada  County  v.  Brogden,  112  U. 
S.  261;  Hayes  v.  Holly  SpriDgs,  114 
U.  S.  120;  Cairo  &c.  B.  Co.  v.  Sparta, 
77  111.  606;  Kettle  v.  Fremont,  1  Neb. 
829;  Be  Sackett  &c.  Streets,  74  N.  T. 
96;  Jacksonville  v,  Bassnett,  20  Fla. 
625  (legalizing  assessment  of  tax). 
So,  the  legislature  may  ratify  the  title 
to  an  office^  after  which  it  cannot  be 
questioned  in  a  proceeding  by  quo  war" 
ranto.  People  v.  Flanagan,  66  N.  T. 
237.  In  Marshall  v.  SUliman,  61  111. 
218,  and  Wilie  r.  Silliman,  62  lU.  170, 
the  Supreme  Court  of  Illinois  held 
that,  under  pretense  of  ratification,  a 
municipal  corporaHan  could  not  be 
coerced  by  the  legislature  into  the  con- 
tracting of  an  indebtedness.  In  Elm- 
wood  Township  V.  Marcy,  92  U.  S- 
289,  the  Supreme  Court  of  the  United 
States,  three  judges  dissenting,  fol- 
lowed this  decision.  '<  Subsequent 
legislative  sanction  within  constitu- 
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tional  limits  is  equivalent  to  original 
authority."  Dill.  Mun.  Corp.  (4th  ed.), 
§  644.    The  learned   author  cites   to 
this  truism,  Wilson  v,  Hardesty,  1  Md. 
Ch.  66;  Jasper  County  v.  Ballon,  103 
U.  S.  746;  Shaw  v.  Norfolk  B.  Co.,  6 
Gray     (Mass.),    180;     Satterlee    9. 
Matthewson,  2  Pet.  (TJ.  S.)  380 ;  WU- 
kinson  v.  Leland,  2  Pet.  (XT.  S.)  627; 
Watson  V,  Mercer,  8  Pet.  (U.  S.)88; 
Charles    Biver    Bridge     «.     Warren 
Bridge,  11  Pet.  (U.  S.)  420;  Stanley 
V.  Colt,  5  WaU.  (U.  S.)  119;  Croiall 
V.    Shererd,    5  WaU.    (U.    S.)    268; 
Eeithsburg  v.  Frick,  34  111.  406.    That 
a  doubtful,  obscure  or  covert  valida- 
tion will  not  be  upheld,  see  Hayes  o. 
Holly  Springs,  114  U.  S.  120. 

>  Baltimore  v.  Horn,  26  Md.  194. 
Comp.  Lennon  v.  New  York,  66  N.  T. 
861;  Baltimore  v.  Porter,  18  Md.  284 
(where  the  attempt  was  made  to 
ratify  by  ordinance  a  void  assess- 
ment). In  People  9.  Lynch,  61  Cal. 
16;  8,  c.  21  Am.  Bep.  676,  and  in 
Schumacher  v.  Tobeman,  56  Cal.  508, 
it  was  held  that  the  legislature  could 
not  legalize  aToid  assessment,  nor  by 
direct  act  make  an  assessment  within 
an  incorporated  city. 

'  Atchison  &c.  B.  Co.  v.  Maquillon, 
12  Kan.  801. 

*  Brown  v.  Mayor,  68  N.  T.  239. 
See  also  Duanesburg  o.  Jenkins,  57 
N.  T.  177;  O'Hara  v.  State,  112  N.  T. 
146. 
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ing  municipal  dvbscriptions  to  the  stock  of  a  private  corpor- 
ation.^ 

§  591.  What  is  a  <<  liocal  TokVi  ^'  within  the  Meaning  of  such 
a  Prohibition.  —  In  the  constitutions  of  some  of  the  States,  as 
ahready  seen,'  the  prohibition  is  in  form  against  the  passage  of 
local  or  special  laws  relating  to  many  subjects,  among  them  to 
the  subject  of  corporations.     In  the  constitution  of  Georgia*  the 
prohibition  is  against  the  passage  of  local  acts  where  there  is  a 
general  law  embracing  the  same  subject-matter.     A  local  act, 
therefore,  concerning  elections,  etc.,  in  a  particular  county,  to 
determine  whether  municipal  bonds  should  be  issued  was  void, 
there  being  a  general  statute  in  force  on  the  same  subject.'    In 
New  York,  the  prohibition  is  against  the  passage  of  private  or 
hc(d  bills,  granting  to  corporations  the  right  to  lay  down  railway 
tracks,  or  granting  to  them  any  exclusive  privilege,  immunity  or 
franchise  whatever,  —  an  application  of  which  has  already  been 
considered.^    The  Supreme  Court  of  Wisconsin  has  pointed  out 
that  acts  may  be  general  acts  within  the  meaning  of  the  provis- 
ion of  the  constitution  of  that  State  that  <<  no  general  law  shall 
be  in  force  until  published,"  and  special  or  local  acts  within  the 


1  Bridgeport  «.  Bailroad  Co.,  15 
CoDn.  475;  Winn  o.  Macon,  21  6a. 
275;  Mnnicipalily  v.  Theater  Co.,  2 
Bobb.  (La.)  209.  Proceeding  on  these 
or  similar  gronnds,  the  courts  have 
upheld  special  statutes  caring  mat' 
flakes  defectively  celebrated:  Goshen 
V.  Sfconlngton,  4  Conn.  209,  221 ;  «.  c. 
10  Am.  Dec  121 ;  State  v.  Adams,  65 
N.  0. 587  (validating  slave  marriages) ; 
Andrews  v.  Page,  8  Heisk.  (Tenn.) 
653  (legitimating  children).  Compare 
While  V.  White,  105  Mass.  325.  Judi- 
cl&l sales  defectively  made:  Beach  o. 
Walker,  6  Conn.  190, 197.  See  Cooley 
Const.  Lim.  (5th  ed.)  469,  and  cases 
cited  in  note  2;  JttdgmenU  defec- 
tively entered:  Underwood  V.Lilly,  10 
Serg.  &  B.  (Pa.)  101;  cert^ficaiea  of 
ocknowltdffment  of  deeds  by  married 
women  defectively  drawn:  Tate  «. 
StooltKfooB,  16  Serg.  &  B.  85;  Chest- 
nut V.  Shane,  16  Oh.  599  (overruling 


ConneU  v.  Connell,  6  Oh.  85S;  Good 
V.  Zercher,  12  Oh.  864;  Meddock  o. 
Williams,  12  Oh.  877,  and  Silliman  v. 
Cummins,  18  Oh.  116).  See  also 
Dulany  v.  Tilghman,  6  GUI  &  J.  (Md.) 
461;  Joumeay  v.  Gibson,  56  Pa.  St. 
57;  Grove  v.  Todd,  41  Md.  683;  a.  c. 
20  Am.  Bep.  76;  Montgomery  v.  Hob- 
son,  Meigs  (Tenn.),  437.  But  see 
Boutsong  V,  Wolf,  85  Mo.  174 ;  Bus- 
seU  V.  Bumsey,  85  111.  862.  Usurious 
contracts  previously  made,  and  which 
under  the  statute  with  regard  to  usury 
were  void  in  part.  Savings  Bank  v. 
AUen,  28  Conn.  97.  Compare  Welch 
V.  Wadsworth,  80  Conn.  149. 

>  Ante,  §  589. 

'  Dougherty  County  «•  Boyt,  71  Ga. 
484. 

«  itetei  §  585;  Astor  v.  New  Tort: 
&c.  B.  Co.,  118  N.  Y.  98 ;  20  Northeast. 
Bep.  594. 
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meaning  of  a  constitutional  inhibition  against  the  passage  of 
local  laws  containing  more  than  one  subject  and  that  not  ex- 
pressed in  the  title.^  It  has  been  held  in  that  State  that  **  an 
act  to  legalize  and  authorize  the  assessment  of  street  improve- 
ments and  assessments/'  which  in  its  body  related  solely  to  cer- 
tain street  assessments  in  the  city  of  Janesville,  and  undertook 
to  legalize  the  same,  was  a  general  law  within  the  provision 
above  quoted  relating  to  the  publication  of  laws,  so  that  it  would 
not  take  effect  until  published,  but  was  at  the  same  time  a  local 
law  within  the  meaning  of  the  constitutional  inhibition  concern- 
ing the  titles  of  statutes,  and  was  therefore  void  because  the 
subject  of  it  was  not  expressed  in  its  title.^  The  court  held  that 
*<the  subject  of  a  local  act  cannot  be  expressed  in  the  title 
without  reference  to  the  place  over  which  it  is  to  operate  being 
made  known  therein."  '  On  the  same  lines  of  reasoning,  the 
same  court  has  held  that  ^*  an  act  to  incorporate  the  Yellow  River 
Improvement  Company,"  which,  besides  creating  the  corpora- 
tion with  ordinary  corporate  powers,  authorized  it  to  improve  the 
Yellow  River  within  two  specified  counties,  for  the  purpose  of 
facilitating  the  running  of  logs,  etc.,  and,  after  expending  a 
certain  sum  of  money  for  that  purpose,  to  collect  tolls  on  logs, 
etc.,  floated  down  the  river,  was  a  local  act  within  the  meaning 
of  the  constitutional  provision  touching  the  entitling  of  laws ; 
but  whether  it  was  a  special  or  private  law  the  court  did  not  de- 
termine.^ To  this  principle  the  Supreme  Court  of  Pennsylvania 
have  annexed  the  following  qualification:  **  Whenever  the  pro- 
visions of  an  act  are  compulsorily  binding  upon  every  city  of  the 
particular  classification,  the  legislation  is  general  and  constitu- 
tional. Whenever  the  provisions  are  binding  at  the  option  of  the 
local  authorities,  the  legislation  is  special,  local  and  unconstitu- 
tional." « 

§  592*   Statute  Is  General  when  Unif  orm  In  Its  Operation 
upon  All  the  Members  of  a  Particular  Class.  —  Statutes  which 

1  See  Yellow  Blver    Improvement  *  Dorkee  «.  JanesvUle,  26  Wis.  697. 

Co.  V.  Arnold,  46  Wis.  214,  222;  Dor-  >  Ibid. 

kee  V.  JanesYlUe,  26  Wis.  697 ;  MUls  v.  *  TeUow  River  Improyement  Co.  v. 

Charleton,  29  Wis.   400;   FhUlips  v.  Arnold,  46  Wis.  214. 

Albany,  28  Wis.  340;   Lawson  v.  MU-  <  Readings.  Savage,  120 Pa.  St.  198 ; 

iraukee  &c.  R.  Co.,  80  Wis.  597.  opinion  by  Ermentront,  J. 
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are  general  and  uniform  in  their  operation  upon  all  persons  com- 
ing within  the  class  to  which  they  apply,  are  not  obnoxious  to 
eonstitutional  provisions  against  special  legislation.  Accordingly, 
statutes  which  embrace  all  persons  who  are,  or  may  come  into 
certain  situations  and  circumstances,  and  which  are  **  general 
and  uniform,  not  because  they  operate  upon  every  person  in 
the  State,  for  they  do  not,  but  because  every  person,  who  is 
brought  within  the  relations  and  circumstances  provided  for,  are 
affected  by  the  law,"  are  not  within  such  a  prohibition.^  Thus, 
legislation  which  classifies  railroads  and  imposes  restrictions  in 
respect  of  tariffs^  is  valid,  if  it  bears  uniformly  upon  each  class.^ 

§  593.  Provided  Classification  Nataral^  and  not  Arbi- 
trary. —  But  the  proposition  of  the  foregoing  section  is  subject  to 
the  qualification  that  the  classification  has  some  reasonable 
fbundcUion  in  the  nature  of  things  and  is  not  arbitrarily  made  to 
afford  means  of  evading  the  constitutional  inhibition.  In  the 
view  expressed  by  Chief  Justice  Beasley,  something  more  is 
required  to  render  such  legislation  valid  <^  than  a  mere  designa- 
tion by  such  characteristics  as  will  serve  to  classify ;  for  the 
characteristics  which  thus  serve  as  the  basis  of  classification  must 
be  of  such  a  nature  as  to  mark  the  objects  so  designated  as 
peculiarly  requiring  exclusive  legislation*  There  must  be  a 
substantive  distinction,  having  a  reference  to  the  subject-matter  of 
the  proposed  legislation,  between  the  objects  or  places  embraced  in 
such  legislation  and  the  objects  or  places  excluded.  The  marks 
of  distinction  on  which  the  classification  is  founded  must  be 
such,  in  the  nature  of  things,  as  will,  in  some  reasonable  degree 
at  least,  account  for  or  justify  the  restriction  of  the  legislation."  ^ 
Following  up  the  same  idea,  it  was  said  in  a  later  case  by  Vice- 
Chancellor  Van  Fleet:  **  Legislation  in  respect  to  matters  enu- 
merated in  this  paragraph  of  the  constitution, affecting  particular 
subdivisions  or  parts  of  the  State  and  not  others,  may  be  valid; 

1  Little  Bock  &c.  R.  Co.  9.  Hanni-  (Teim.),  879;  Ballroad   Co.  v.  Iowa, 

ford,  249  Ark.  291;  McAonicho.  Mis-  94  XT.  8.   155;  Thomas  v,  Wabash  &c. 

slssippi  &c.  B.  Co.,  20  la.  342;  Iowa  B.  Co.,  40  Fed.  Rep.  126. 
&c.   B.    Co.   o.  Soper,   89   la.    116;  >  Dow  v.  Beidelman,  49  Ark.  825; 

Chicago  &c.  B.  Co.  v,  Iowa,  94  U.  S.  Railroad  Co.  v.  Iowa,  94  U.  S.  155. 
168;  Humes  9.  Missoari  Pacific  B.  Co.,  *  Richards  v.  Hammer,  42  N.  J.  L. 

82  Mo.  221;  Davis   v.    State,  8   Lea  485,440. 
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but  to  be  valid,  it  most,  as  I  aaderstaad  the  adjadtcationsy  rest 
on  some  characteristic  or  peculiarity,  plainly  distinguishing  the 
places  included  from  those  excluded;  while,  if  it  embraced  those 
excluded,  it  would  be  so  inappropriate  to  their  condition  as  to  be 
of  no  advantage  or  benefit  to  them.  But  legislation  of  this  kind, 
which  is  controlled  in  its  operation  as  to  locality  by  a  mere 
arbitrary  distinction,  having  no  affinity  to  or  connection  witli  the 
subject-matter  of  the  legislation,  falls  within  the  constitationai 
interdiction,  and  is  invalid."  ^ 


§  594.  lUnstration :  Invalidity  of  Statntes  OperatiTe  only  in 
Cities  liavlng  a  Certain  Number  of  Inhabitants.  —  It  has  been 
held  in  numerous  instances  that  statutes  which,  by  their  terms,  operate 
only  in  cities,  towns,  or  counties  which  have  a  certain  number  of  in- 
habitants, are  within  this  constitutional  inhibition  against  the  passage  of 
local  and  special  laws.     It  was  said  of  such  a  statute  by  Van  Fleet,  V. 
C.  in  the  Chancery  Court  of  New  Jersey:  **  It  is  the  law  in  cities  and 
towns  and  villages  having  a  population  of  not  more  than  11,000  and  not 
less  than  2,000,  and  no  where  eke.    The  question  whether  it  is  effective 
or  not  in  any  particular  place  is  determined  by  the  number  of  its  in- 
habitants and  nothing  else/'     And  it  was  held  invalid,  on  the  principles 
stated  in  the  preceding   section.^    -    -    -    *    In  like  manner,  the 
Supreme  Court  of  Pennsylvania  have  held,  under  a  constitutional  pro- 
vision that  *^  the  general  assembly  shall  not  pass  any  local  or  special  law 
regulating  the  affairs  of  counties,  cities,  townships,"  —  etc.,  that  an  act 
providing  that,  in  counties  the  population  of  which  exceeds  100,000  and 
falls  below  150,000,  the  fees  belonging  to  certain  county  officials  shall 
be  turned  over  to  another,  is  unconstitutional,  as  being  an  attempt  to 
legislate  directly  for  certain  particular  counties  selected  from  all  others, 
there  being  but  four  counties  in  the  State  which  could  be  affected  hy 
the  act.^    Under  such  a  provision  an  act  providing  for  the  di89oluiian  of 


1  Atlantic  City  Water  Works  Co.  «. 
Consumers  Water  Co.,  44  N.  J.  Eq. 
427,  436. 

«  Atlantic  City  Water  Works  Co.  v. 
Consumers  Water  Co.,  44  N.  J.  Eq. 
427,  485. 

»  McCarthy  v.  Com.,  110  Pa.  St.  243. 
Other  decisions  under  similar  con- 
stitutional provisions  are :  Tiemey  v. 
Dodge,  9  Minn.  166;  $.  c.  12  Minn.  41; 
Virginia  City  v.  Mining  Co.,  2  Nev.  86; 
Yon  Fhul  V.  Hammer,  29  la.  222 ;  Atty.- 
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General  v.  Railroad  Co.,  85  Wis.  425; 
Kimball  v.  Bosendale,  42  Wis.  407; 
Stevens  Point  &c.  Co.  v,  Reilly,  4* 
Wis.  295;  Welker  r.  Potter,  18  Oh. 
St.  85;  Lafayette  v,  Jenners,  10  Ind. 
70,  89.  As  to  a  constitutional  pro- 
vision that  there  shall  be  but  oa6 
system  of  town  and  county  go7- 
emment,  which  shall  be  as  near]/ 
uniform  as  practicable,  see  State  v, 
Dousman,  23  Wis.  541;  State  v.  Bior- 
dan,  24  Wis.  484. 
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ft  iMuikrapt  municipal  corporation  has  been  held  void.^  But  an  act 
creatiDg  a  new  clasa  of  such  corporations,  and  imposing  upon  all  cities 
of  the  class  the  same  powers  and  duties  is  valid.  ^ 

f  595.  Other  Cases  Illnstratingr  these  Disttnctions. — The  fol- 
lowing cases  have  been  cited  in  illostration  of  the  foregoing  distinctions.^ 
Astatate  which  would  give  to  all  cities  in  this  State,  situated  on  tide  toater 
the  privilege  of  using  such  waters  in  connection  with  their  sewers ;  ^  or 
which  should  give  to  all  the  cities  in  the  State  bordering  upon  tide 
water,  power  to  construct  dikes  or  to  establish  quarantine  regulations ;  ^ 
or  which  should  provide  that,  in  all  towns  having  volunteer  Jire  depart'- 
mentSj  the  men  should  have  power  to  choose  a  commissioner  to  govern 
ttkem,^  would  be  a  valid  exercise  of  legislative  power.  On  the  other 
haod,  a  statute  which  should  declare  that,  all  cities  containing  a  certain 
number  of  inhabitants  should  have  one  system  for  laying  out  streets,  and 
that  those  having  a  smaller  population  should  have  another ;  ^  or  which 
ahoold  delare  that,  in  every  city  in  which  there  are  ten  churches j  there 
should  be  three  commisioners  of  the  water  department  with  certain 
prescribed  duties ;  ^  or  which  should  confer  upon  cities  having  a  pop- 
viation  of  not  less  than  25,000,  the  power  to  issue  bonds  to  fund  their 
floating  debts,  —  '  would  be  invaiidy  for  the  reason  that  such  statutes 
would  all  be  controlled,  as  to  localities  in  which  they  should  have  effect 
by  a  quality  or  characteristic  which  is  purely  arbitrary^  and  which 
hss  no  connection  whatever  with  their  subject-matter.^® 

§  596.  Corporations  Carrying  on  Operations  in  Specific 
Localities. — But  a  constitutional  provision  that  '^  corporations  may 
be  formed  under  general  laws,  but  shall  not  be  created  by  special  act 


>  State  V,  Starke,  IS  Fla.  256. 

*  Lake  o.  Florida,  18  Fla.  501.  See 
alflo  2  Dill.  Man.  Corp.  (4tli  ed.,)  §§ 
70la,  701b.  Under  a  constitutional 
piOTision  that  corporations  shall  not 
be  created  by  special  acts  except  for 
manicipal  purposes,  a  board  of  com- 
missioners charged  with  the  duty  of 
fllling  up  certain  slough-ponds  In  a 
city  has  been  held  a  corporation  for 
nnmicipal  purposes,  and  validly 
created.  St.  Louis  v.  Shields,  62  Mo. 
M7.  See  also  Wharton  v.  Mobile 
School  Commrs.,  43  Ala.  698. 

'  Bef  erring  to  the  doctrine  of  i  498, 


^  Bichards  v.  Hammer,  42  N.  J.  L* 
485. 
•^  Ibid. 

*  Anderson  «•  Trenton,  42  N.  J.  L. 
486. 

*  Van  Riper  o.  Parsons,  40  N.  J» 
L,  1. 

*  Richards  o.  Hammer,  42  N.  J.  L. 
485. 

*  Anderson  v,  Trenton,  42  N.  J.  L. 
486. 

^  These  illustrations  are  given  by 
Van  Fleet,  V.  C,  in  Atlantic  City 
Water  Works  Co.  v.  Consumers  Water 
Co.,  44  N.  J.  Eq.  427 
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except  for  municipal  purposes/'  has  been  held  not  to  extend  so  far  as 
to  prevent  the  legislature  from  creating,  by  an  act  which  purports  to  be 
general  in  its  character,  a  corporation  to  carry  on  operations  in  specific 
localities,  which,  from  the  nature  of  the  case,  could  not  be  carried  on 
elsewhere  in  the  State,  —  as,  for  instance,  a  corporation  for  the  promo- 
tion of  slack-water  navigation  in  certain  counties.     Said  the  court : 
"  The  great  purpose  of  the  provision  was  to  introduce  a  system  of  legis- 
lation in  regard  to  the  institution  of  corporations  which  would  exclude 
the  corruption  and  party  favoritism  which  had  too  often  accompanied 
the  method  previously  in  vogue,  and  to  secure,  as  far  as  practicable,  for 
all  the  people  of  the  State,  an  equality  of  opportunity  and  a  guard 
against  sectional  discriminations.     It  was  determined  that  corporations 
of  the  class  in  question  should  owe  their  erection  to  general  laws  and 
not  to  special  acts,  and,  within  this  principle,  that  no  law,  general  in 
form,  should  be  allowed  to  localize  the  specific  work  or  business  of  the 
corporation  within  narrower  bounds  than  it  would  naturally  be  com- 
pelled to  occupy  if  not  thus  localized  by  enactment.     At  the  same  time 
it  was  not  designed  to  hinder  the  confinement  of  the  specific  work  or 
business  of  the  corporation,  by  the  terms  of  the  law,  within  a  given  sec- 
tion, in  any  case  when,  in  consequence  of  natural  conditions,  such  work 
or  business  could  not  be  carried  on  elsewhere/'  ^ 

§  597.  Creation  of  a  Park  District  Outside  of  the  Corpo- 
rate liimits  of  a  City*  —  Under  a  constitution  prohibiting  the  legis- 
lature from  creating  municipal  corporations,  except  cities^  by  special  act, 
and  providing  that  no  city  shall  be  incorporated  with  less  than  5,000 
permanent  inhabitants,  etc. ,  it  has  been  held  beyond  the  power  of  the 
legislature  to  incorporate  a  board  of  park  commissioners  and  a  park 
district,  outside  a  city,  for  the  purpose  of  establishing  and  maintaining 
a  public  park  for  the  pleasure  of  the  inhabitants  of  the  city.     The  court, 
speaking  through  Wagner,  J.,  said:  '^  By  this  act  there  is  no  municipal 
corporation  chartered  nor  attempted  to  be  chartered.    The  declaration 
that  the  corporation  is  for  municipal  purposes  does  not  make  it  so. 
There  may  be  corporations  for  municipal  purposes,  but  they  must  be 
connected  with  the  municipal  corporation  itself,  and  instituted  for  pur- 
poses of  carrying  out  some  of  the  known  objects  of  the  municipality. 
But  in  the  present  case  a  district  outside  of  the  city  is  incorporated ; 
none  of  the  commissioners  who  have  the  exclusive  management  and  con- 
trol of  it  reside  within  its  boundaries ;  the  people  who  own  the  lands 
within  it  are  taxed  against  their  consent  by  persons  who  have  no  inter- 
ests in  common  with  them,  and  then  they  are  gravely  told  that  resist- 

1  Attorney-General  v,  McArthur,  38  Mich.  204,  opinion  by  Graves,  J. 
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ance  is  useless — that  they  have  been  incorporated  for  municipal 
purposes.  If  this  can  be  done,  then  special  acts  of  incorporation  for 
nnmicipal  purposes  may  be  passed  in  the  vicinity  of  all  our  towns  which 
do  not  rise  to  the  dignity  of  cities,  but  are  nevertheless  municipal  cor- 
porations, and  the  farming  community  will  be  made  to  pay  for  whatever 
they  fancy  or  conceive  will  redound  to  their  benefit.  If  the  legislature 
can  do  this,  it  is  difficult  to  set  any  bounds  to  their  power.  The  con- 
stitation  never  contemplated  such  an  exercise  of  power,  but  sought,  on 
the  contrary,  to  place  a  prohibition  on  it."  ^ 

S  508.  What  Statutes  have  been  Held  Liocal  or  SpeclaL  — 

Statutes  authorizing  a  certain  school  district  to  iasTie  bonds  to  erect  a 
ichool  hause^  and  setting  aside  funds  to  pay  the  same ;  ^  authorizing  a 
prednct  to  issue  bonds  to  erect  a  court-house  ;  ^  and  extending  the  corporate 
limUs  of  a  particular  city  over  land  which  before  its  passage  was  not 
within  such  limits,^  have  been  held  void,  imder  a  constitutional  provis- 
ion forbidding  the  passage  of  special  laws  conferring  jcorporate  pow- 
ers. -  -  -  -  An  act  purporting  to  authorize  the  establishment  of  a 
siiigle  ferry,  at  a  designated  point  on  a  particular  river,  has  been  held 
Toid,  under  a  constitutional  prohibition  against  licensing  ferries  by  local 
or  special  laws.  It  was  well  pointed  out  concerning  the  act  that  it  was 
not  only  limited  in  its  application  to  one  ferry,  but  that  one  was  located 
at  a  definite  place;  and  the  court  observed  that  it  contained  no  feature 
of  an  act  of  general  application,  but  that  its  whole  scope  and  purpose 
were  special.'^  ....  The  following  case  was  held  not  to  be  the  case 
of  legislation  affecting  a  particular  cUiss,  within  a  principle  above  ex- 
plained,^ and  the  statute  was  accordingly  held  void :  —  Under  the  general 
corporation  act  of  Illinois,  all  railroad  corporations,  whose  lines  termi- 
Bate  on  bordering  navigable  streams,  have  power  to  condemn  lands  at 
tiieir  terminus,  in  order  to  reach /erries.  It  was  held  by  Mr.  District 
Jndge  Allen  that  the  proviso  of  a  later  statute,^  limiting  the  right  to  own 
and  use  boats  to  carry  freight  and  passengers,  to  ^*  such  railroad  com- 
panies as  ovm  the  landing  for  such  water  craft,"  was  within  the  prohi- 
bition of  the  constitution  of  that  State  against  the  passage  of  special  laws 
granting  special  or  exclusive  privileges  to  corporations;  and,  further, 
that  the  statute  could  not  be  upheld  on  the  ground  that  it  classified  the 
railroad  companies  whose    roads  terminated  on    bordering  rivers  into 

*  State  V.  Lefflngwelly  54  Mo.  458,  >  Dunby  «.  Richardson  Cw^nnty,  8 
473.  Neb.  506. 

*  ClefiCg     V.     Richardson     County  *  Wyandotte  v.  Wood,  5  Kan.  608. 
School  District,    8  Neb.  178;  School  '  Frye  v.  Partridge,  82  III.  267. 
District  v.  Insorance  Co.,  108  U.  S.  *  Ante,  §  592. 

707.  »  m.  Act  May  24th,  1877. 
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such  as  then  owned  a  landing  place  and  such  as  did  not.^     .... 
On  more  doubtful  grounds,  a  statute  for  the  incorporation  of  street 
raUtoaySy  in  cities  of  the  second  and  third  class,  has  been  held  void, 
within  a  constitutional  prohibition  against  the  passage  of  local  and  spe- 
cial laws, —  the  court  taking  the  view  that  the  act  was  special,  because 
it  related  to  but  a  certain  class  of  street  railway  corporations,  and  that 
it  was  local,  because  confined  to  cities  of  the  second  and  third  classes.^ 
While  this  holding  may  be  sustained  under  the  stringent  view  taken  by 
the  Supreme  Court  of  Pennsylvania  of  such  a  constitutional  provision, 
it  is  obvious  from  the  instances  collected  in  the  next  section,  that  such 
a  statute  would  be  regarded  as  good  in  several  of  the  other  States 
'having  a  similar    constitutional    prohibition.^    -    -    -    -    A  statute 
authorizing  any  number  of  persons  not  less  than  seven,  a  majority  of 
whom  should  reside  in  the  State,  to  form  a  company  for  the  purpose  of 
constructing  water-works  in  any  city,  town  or  village  in  the  State  having 
a  population  of  not  more  than  150,000  nor  less  than  2,000,  for  the  pur- 
pose of  supplying  such  city,  town  or  village  and  the  inhabitants  thereof 
with  water,  has  been  held  void,  under  a  constitutional  inhibition  against 
passing  private^  locals  or  special  latos^  granting  to  any  corporation,  asso- 
'Ciation  or  individual  any  exclusive  privilege,  immunity  or  franchise 
whatever ;  and  also  under  a  provision  prohibiting  the  passage  of  special 
laiosy  conferring  corporate  powers,  but  requiring  the  legislature  to  pass 
general  laws  under  which  corporations  might  be  organized  and  corporate 
powers  of  every  nature  obtained.^    As  this  statute  was  both  local  and 
special,  it  was  held  that  if,  as  decided  in  a  former  case,^  it  invested  a 
corporation  created  under  it  with  an  exclusive  franchise,  it  was  void.^ 

§  599.  Instances  of  Statates  Held  not  Ijocal  or  Special*  — 

The  following  are  instances  of  statutes  which  have  been  held  Dot 


1  Thomas  v,  Wabash  &c.  B.  Co.,  40 
Fed.  Rep.  126. 

s  Weixnan  v.  Wilkinsborg  &c.  B. 
Co.,  118  Pa.  St.  192. 

<  In  Pennsylvania,  it  has  been  held 
that  a  statute  which  undertakes  to 
deal  with  mechanics'  liens  in  counties 
whose  population  Is  less  than  200,000, 
is  void,  as  a  loccd  law, —  the  court 
reasoning  that  the  statute  did  not 
attempt  to  classify  counties  for  any 
purpose  of  local  government,  but 
merely  attempted  to  provide  a  lien  in 
one  part  of  the  State,  in  circum- 
stances which  would  not  entitle  the 
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mechanic  to  a  lien  under  a  general 
law.  Davis  v,  Clark,  106  Fa.  St.  877. 
See  also  Morrison  v.^  Bachert,  112  P^ 
St.  828,  where  the  court  declared  its 
purpose  "  to  adhere  rigidly  to  that 
instrument  [the  constitution],  that 
the  people  may  not  be  deprived  of  its 
benefits." 

*  Const.  N.  J.  Amendment  1875, 
art.  4,  par.  11,  §  7. 

»  Atlantic  City  Water  Works  Co.  v. 
Atlantic  City,  39  N.  J.  Eq.  S67. 

•  Atlantic  City  Water  Works  Co.  v. 
Consumers  Water  Co.*  44  N.  J*  Sq. 
427,  484. 
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olmozions  to  constitational  prohibitions  against  the  passage  of 
special  laws.  An  act  making  it  punishable  for  railroad  em- 
ployes to  bom,  mutilate,  haul  off,  or  bury  stock  killed  by 
trains;  ^  appropriating  five  thousand  dollars  to  aid  the  Farmers' 
Protective  Association  of  Iowa,  a  corporation  organized  to  pro- 
vide the  farmers  of  that  State  with  barbed  ynre^  at  the  actual 
cost  of  manufacture,  and  to  defend  suits  for  the  alleged  infringe- 
ment of  patents ;  '  authorizing  the  board  of  education  of  a  par- 
ticalar  city  to  issue  bonds  of  the  school  district,  for  the  purpose 
of  purchasing  a  site  for  the  school  buildingsy  erect  buildings, 
etc.,  to  an  amount  not  exceeding  $100,000  upon  a  majority  vote 
of  the  electors  of  the  district,  —  the  court  holding  that  this  was 
neither  a  special  law  nor  a  law  conferring  corporate  power ;  ^ 
providing  that  foreign  corporations  created  for  the  purpose  of 
making  and  guaranteeing  bonds  may  be  accepted  as  sureties  by 
the  courts,  etc.,  —  the  court  holding  this  not  unconstitutional  as 
a  special  law  regulating  the  practice  of  the  courts;^  regulating 
rates  of  charges  for  the  carriage  of  passengers  by  railroad  com- 
panies, imposing  a  penalty  for  overcharges,  and  including  in 
such  penalty  a  reasonable  attorney^ s  fee;^  authorizing  the  or- 
ganization of  annuity,  safe  deposit  and  trust  companies^  and 
granting  to  such  corporations  the  power  to  act  as  guardians  of 
the  estates  of  insane  persons^  —  such  a  statute  being  a  general 
law  for  the  organization  of  corporations  for  certain  purposes 
and  defining  their  powers ;  ^  exempting  seaside  railroads  from 
the  receivership  imposed  by  the  body  of  the  act  on  railroads 
which  fail  to  run  trains  for  a  given  time, — this  not  being  a 
special  law  conferring  corporate  privileges ;  ^  providing  for  the 

*  Bazmon  v.  State,  49  Ark.  167.  «.  Insurance  Co.,  108  U.  S.  707;  ante, 

*  Merchants'  Union    Barbed  Wire      §  698. 

Co.  V.  Brown,  64  la.  265.    The  decis-  *  Cramer  v.  Tittel,  72  Cal.  12. 

ionlsa  shameful  one,  as  the  act  ap-  ^  Dow  v.  Beidelman,  49  Ark.  455; 

propriates  public   money,  raised  by  citing  Peoria  &c.  R.  Co.  v.  Duggan, 

taxation,    for    purposes    which    are  109  111.  537;  Kansas  Pacific  R.  Co.  v. 

purely  private  in  their  character.  Yanz,  16  Kan.  683;  Missouri  Pacific  R. 

'  Knowles  v.  Topeka,  33  Kan.  692.  Co.  v,  Abney,  30  Kan.  41. 

This  decision  seems  clearly  unsound.  ^  Minnesota  Loan  &  Trust  Co.   v. 

It  is  opposed  to  the  following  cases:  Beebe,  40  Minn.  7;  s.  c.  41  N.  W.  Rep. 

Clegg  V.  :iUchardson  County    School  232. 

District,  8  Nebr.  178;  School  District  '  Delaware  Bay&c.  R.  Co.  v,  Mark- 
ley,  45  N.  J.  Eq.  189;  16  Atl.  Rep.  436. 
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organization  of  loan  associations ^  and   enacting  that  no  pre- 
miums, fines  or  interest  in  such  premium  that  may  accrue  under 
the  act  shall  be  deemed  ttsurioiiSy — this  not  being  a  local  or 
special  law  regulating  the  rate  of  interest  on  money;  ^  requiring 
all  electric  toires^  in  any  city  having  a  population  of  500,000  or 
more,  to  be  placed  under  the  surface  of  the  streets,  and  provid- 
ing for  a  board  of  commissioners  of  electric  sub-ways,  etc. ;  ^ 
appropriating  money  to  be  expended  in  removing  obstructions 
from  and  improving  the  navigation  of  a  certain  river  which  falls 
into  a  navigable  water  of  the  State,  —  this  not  being  a  private  or 
local  purpose,  requiring  a  two-thirds  vote  under  the  constitution 
of  New  York;  *  enabling  a  particular  foreign  corporation  to  be 
sued  within  the  State,  —  the  same  not  being  a  private  or  local 
bill  within  the  same  constitutional  provision  ;^  regulating  the  in- 
spection of  grain  in  a  particular  city;  *  authorizing  a  plank  road 
company  to  mortgage  its  road,  — the  same  not  being  a  **  private 
or  special  law  "  providing  for  the  sale  or  conveyance  of  any  real 
estate  belonging  to  any  persons,  but  merely  an  amendment  of  a 
charter ;  •  fixing  the  rate  of  compensation  to  be  paid  by  a  boom  com- 
pany  to  the  surveyor-general  of  logs,  for  surveying  logs  coming 
within  its  boom,  at  a  rate  less  than  that  fixed  by  the  general 
law,  the  statute  affecting  equally  the  rights  and  interests  of  all 
owners  of  logs  within  the  designated  territory,  —  this  not  being 
partial  or  unequal  legislation ;  ^  amending  the  charter  and  enlarg- 
ing the  powers  of  a  corporation  previously  existing;  ®  conferring 
upon  a  board  of  police  commissioners  the  power  to  appoint  and 
control  the  policemen  of  a  city,  even  though  the  expenses  of  the 
police  establishment  are  defrayed  by  city  taxation.'    -    -    -    - 
The  constitution  of  Alabama,  in  force  in  1868,  declared  that 
<<  corporations  may  be  formed  under  general  laws,  but  shall  not 

1  Winget  17.    Qaincy   Building   &c.  *  Joy  v.  Jackson  &c.  Co.,  11  Mich. 

Assoc,  128  111.  67;  8.  c.  21  Northeast.  155. 
Eep.  12.  ^  Merrltt>.  Knife  Falls  Boom  Corp., 

«  Western  Union  Tel.  Co.  v.  Mayor,  84  Minn.  246;  26  Northwest.  Rep.  403. 

88  Fed.  Rep.  662.  See  also  Augusta  &c.  R.  Co.  v,  Ban- 

s  People  V.  Allen,  1  Lans.  (N.  Y.)  daU,  79  Q&.  304. 
248;  Const.  N.  T.  1846,  art.  1,  §  9.  «  State  v.  Clark,  28  Mino.  422.    But 

^  FaU  Brook  Coal  Co.  v.  Lynch,  47  see  ante,  {  686. 
How.  Pr.  (N.  Y.)  620.  »  Ohio  v.  Covington,  29  Ohio  St. 

*  People  V.  Harper,  91  HI.  857.  102. 
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be  created  by  special  act,  except  for  municipal  purposes/' 
With  this  constitutional  provision  in  force,  the  legislature  of  Al- 
abama passed  a  special  act  authorizing  the  Wills  Valley  Railroad 
Company  (a  pre-existing  corporation)  to  purchase  the  railroad 
and  franchises  of  the  Northeast  &  Southwestern  Alabama  Sail- 
road  Company  (another  pre-existing  corporation),  and,  after 
doing  so,  to  change  its  own  name  to  that  of  the  Alabama  &  Chat- 
tanooga Railroad  Company.  The  Supreme  Court  of  the  United 
States  held  that  this  act  was  not  within  the  constitutional  inhi- 
bition. Mr.  Justice  Bradley,  in  giving  the  opinion  of  the  court, 
said :  <<  We  are  unable  to  see  anything  in  this  legislation  repug- 
nant to  the  constitutional  provision  referred  to.  That  pro- 
vision cannot,  surely,  be  construed  to  prohibit  the  legislature 
from  changing  the  name  of  a  corporation,  or  from  giving  it 
power  to  purchase  additional  property;  and  this  was  all  that  it 
did  in  this  case.  No  new  corporate  powers  or  franchises  were 
created.'*  * 

§  600.  Special  Statutes  Granting  Exclasive  Privileges^ 
Immnnlties  or  Franchises.  — In  determining  whether  a  statute 
falls  within  a  constitutional  inhibition  against  the  passage  of 
private,  local  or  special  laws  ^^  granting  to  any  corporation,  asso- 
ciation or  individual  any  exclusive  privilege,  immunity  or  fran- 
chise whatever,  the  courts  will  not  find  such  grants  in  the  statute 
by  implication ;  for  while  courts  will  resort  to  implications  to 
sustain  a  statute,  they  will  not  to  destroy  it.  If,  therefore,  such 
a  statute  admits  of  two  constructions,  one  of  which  will  render  it 
unconstitutional  and  the  other  not,  that  construction  will  be 
adopted  which  will  render  it  valid,  for  it  must  not  be  presumed 
that  the  legislature  intended  to  violate  the  constitution.^ 


^  Wallace  v.  Loomis,  97  U.  S.  146; 
«.  e.  10  Myer  Fed.  Dec,  §  20.  Under 
the  coDStltntlon  of  New  York,  it  was 
competent  for  the  legislature  to  create 
corporations  other  than  banks  by 
special  charter.  Const.  N.  T.,  art.  8, 
S 1.  The  United  States  Trftst  Com- 
paoy  of  New  York  was  held  not  to  be 
a  bank  within  the  meaning  of  this  pro- 
Tlsion  and  hence  to  have  been  char- 


tered by  the  legislature  in  the  yalid 
exercise  of  its  powers.  United  States 
Trust  Co.  V,  Brady,  20  Barb.  (N.  Y.) 
119. 

«  Atlantic  City  Water  Works  v.  Con- 
sumer's Water  Co.,  44  N.  J.  Eq.  427, 
437.  This  case  contains  a  curious 
and  very  doubtful  application  of  tMs 
principle. 
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§  601.  Conferring  Certain  Public  Police  Powers  npon  Exisi- 
ing  Corporations. —  A  statute  which  confers  certain  ^/tce  patoers 
upon  existing  corporations,  to  be  exercised  for  the  public  good^ 
not  for  the  benefit  or  emolument  of  such  corporations  or  their 
members,   is  not  obnoxious  to  such  a  constitutional  provision, 
although  it  refers  to  them  in  terms  as  <<  existing  corporations,'* 
since  these   words  may  be  xe^vAeAsA  de9cr%ptio  peraonarum. 
The  reason  is  that  the  powers  are  not  corporate  poiDers  in  a  proper 
sense,    and  are   not  conferred  upon  the  corporations   named 
as  corporations.     It  was  so  held  in  respect  of  an  act  of  the  leg- 
islature "to  regulate  ih^  practice  of  medicine  ^^^  which  conferred 
the  power  of  appointing  boards  of  examiners  upon  three  certain 
medical  societies,  therein  named  as  existing  corporations,  and 
which  prohibited  the  appointment  of  such  examiners  by  any  other 
corporation,   society,   person,  or  persons,  and  made  it  a  misde- 
meanor for  any  person  except  an  appointee  of  one  of  the  three 
societies  named  to  sign,  seal  or  issue  a  certificate  purporting  to 
authorize  the  practice  of  medicine.^ 

§  602.  Empowering  Existing  Municipal  Corporations  to 
Subscribe  for  Stock  in  Private  Corporations. — On  the  other 
hand,  where  there  is  a  constitutional  provision  that  corporations 
"  shall  not  be  created  by  special  act,  except  for  municipal  pur- 
poses," it  is  held  not  competent  for  the  legislature  to  pass  a 
special  act  conferring  upon  an  existing  municipal  corporation 
the  power  to  subscribe  to  the  stock  of  a  corporation  created  for 
commercial  purposes,  such  as  a  steam  navigation  company.  With 
such  a  constitutional  inhibition  in  force,  a  special  statute  author- 
izing a  municipal  corporation,  under  certain  conditions,  toloanits 
credit,  etc.,  "  to  any  improvements,"  must  he  restrained  so  as  to 
mean  any  improvement  which  is  the  proper  subject  of  police  and 
municipal  regulation,  such  as  gas,  water,  almshouses,  hospitals 
and  the  like,  and  cannot  be  extended  to  subjects  foreign  to  the 
objects  of  the  corporation,  existing  or  to  be  carried  on  beyond 
its  territorial  limits.  ^  To  construe  such  a  statute  so  as  to  allow 
a  city  to  engage  in  commercial  speculations  would,  it  was  said, 
violate   the   constitutional   prohibition  above  recited,  because  it 


1  Ex  parte  Frazer,  54  Cal.  94. 
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*  Low  V.  MaiysYlIle,  5  Cal.  214. 
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woald  operate  to  grant  to  the  corporation  powers,  by  a  special 
act,  for  other  than  municipal  purposes.^ 


Article  m.    Bestbaints  as  to  the  Tttlbs  of  Laws. 


BiBcnoN 

607.  Constttational  restraints   as   to 

the  titles  ol  statutes. 
60S.  Sacii  provisions  mandatory. 

609.  Jadiclal    expressions  as   to  the 

design  of  these  provisions. 

610.  Constrned  liberally  in  support  of 

legislation :    general    expres- 
sions of  this  doctrine. 

611.  The  result  of  the  cases. 

61S.  Illustrations:  acts  granting  spe- 
cial charters. 

613.  Act  creating  a  corporation,  etc.» 

need   not   enumerate   powers 
conferred. 

614.  Acts    **  incorporating  "  railway 

companies  and  providing  for 
municipal  aid. 

615.  Setting  out  in  incorporating  act 

the  entire  constitation  of  the 
company. 

616.  Acts  relating  to  municipal  cor- 

porations. 


Section 

617.  Instance  of  statutes  embracing 
more  than  one  subject. 

61S.  Instance's  of  statutes  not  embrac- 
ing more  than  one  subject,  and 
hence  valid. 

619.  Instances  of  statutes  containing 
subjects  not  expressed  in  their 
titles. 

630.  Instances  of  statutes  not  subject 
to  the  constitutional  objection. 

621.  G^ieral  acts  of  incorporation. 

622.  Illustrations. 

628.  Acts  purporting  to  amend  former 
acts. 

624.  Illustrations    of    the    titles    of 

amendatory  acts. 

625.  Void  as  to  matter  not  expressed  in 

title,  though  valid  as  to  the  rest. 

626.  Distinctions  depending  upon  the 

use  of  the  words  **  subject  '* 
and  "  object." 

627.  Long  practical  construction. 


§  007.  Ckmstltatloiial  Bestraints  as  to  the  Titles  of  Stat- 
utes. —  The  constitutions  of  most  of  the  States  contain  provisions 


^  Ibid,  It  is  pointed  out  by  Judge 
Dillon  that  "  there  is  no  power  in  a 
monicipal  corporation  (even  suppos- 
ing it  to  be  competent  for  the  legis- 
Utnre  to    confer  such   power),   as 
incidental  to  the  usual  grants  of  mu- 
nicipal authority,  to  take  stock  in  a 
TQaniiiacturing  company  located  in  or 
near  the  corporation  (citing  Cook  v. 
Manufacturing  Co.,  1   Sneed  (Tenn.), 
<»98;  Commercial  Nat.  Bank  v.  lola,  2 
Dill.  (U.  S.)  563,)  or  to  aid  or  engage 
in  other  enterprises  essentially  pri- 
vate."   1  DIU.  Mun.  Corp.  (4th  ed.), 
$  161.   To  the  last  point,  see  Clark  v. 
Dc8  Moines,  19  Iowa,  199 ;  Hanson  t?. 
"Vernon,  27  Iowa,  28 ;  Pennsylvania  B. 
Co.  V.  Philadelphia,  47  Pa.  St.  189 .    But 


an  act  cor^firming  a  municipal  tax  as« 
sessed  to  aid  in  *'  manufacturing  pur- 
poses, and  for  the  better  securing  an 
abundant  supply  of  water  for  the 
city,"  has  been  held  valid.  Frederick 
V,  Augusta,  5  Ga.  561.  As  already 
seen  (ante,  §  549),  the  power  of  mu- 
nicipalities to  extend  their  aid  to  pri- 
vate corporations  has  been  withdrawi> 
by  many  of  the  State  const  Itutions. 
Nevertheless,  in  some  States  the  power 
still  exists,  and  even  where  it  has 
been  withdrawn  many  undetermined 
questions  remain  which  have  arisen 
under  such  municipal  subscriptlonB 
before  the  power  was  withdrawn. 
Po$t,  §  1115.  et  seq. 
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notice  is  provided,  so  that  the  public,  or  such  part  of  it  as  may 
be  interested,  may  receire  a  reasonable  intimation  of  the  mat- 
ters under  legislative  consideration."^  The  Supreme  Court  of 
Alabama  have  also  said:  ^*  It  has  been  often  said  in  this  court , 
repeating  the  words  of  other  courts,  that  this  clause  of  the  con- 
stitution is  intended  to  accomplish  but  one  purpose,  the  suppres- 
sion of  a  practice  which  had  been  too  prevalent,  leading  at  times 
to  unfortunate,  if  not  corrupt  legislation,  by  which  several  pro- 
jects or  subjects,  having  no  proper  relation  to  each  other,  were 
combined  in  one  bill,  and  the  supporters  of  each  assisted  in  pass- 
ing all  into  law;  or,  clauses  were  inserted,  of  which  the  title 
gave  no  intimation ;  and  the  prevention  of  the  deception  of  the 
legislature,  and  the  people,  by  concealing  under  alluring  titles 
legislation  which,  if  its  real  character  had  been  disclosed,  would 
have  been  condemned."  ^ 

S  610.  Constraed  Illiberally  in  Support  of  Ijegrlslation : 
General  Expressions  of  this  Doctrine. — The  courts  everywhere 
agree  in  taking  the  view  that  these  constitutional  restraints  should  not 
receive  a  rigid  and  exact  application,  but  that  they  shomd  be  constraed 
and  applied  liberally  with  the  view  of  supporting,  rather  than  of  over- 
turning, acts  of  the  legislature.^  As  this  is  a  subject  of  great  impor- 
tance, especially  in  connection  with  the  titles  of  statutes  conferring  or 
extending  corporate  powers,  we  shall  take  the  liberty  of  quoting  at  con- 
siderable length  expressions  of  judicial  opinion  confirming  this  view, 
and  indicating  the  general  lines  of  thought  on  which  the  courts  proceed 
in  applying  such  provisions.  -  -  -  -  ''It  is  settled  by  abundant 
authorities,  resting  on  sound  reason  and  principles,  that  the  title  of 
an  act  is  not  required  to  enumerate  all  the  particulars,  incidents  and 
details  by  which  its  object  is  to  be  carried  out.  The  constitution  re- 
quires only  that  the  title  should  announce  its  general  object.  The  pro- 
visions in  the  body  of  the  act,  such  as  are  ancillary  to  accomplish  the 
purpose  of  the  act  and  come  within  its  purview,  which  are  incidental 
or  germane  thereto,  are  considered  as  covered  by  the  title,  where  its 
language  is  broad  enough  to  include  the  same."  *----**  This 


1  Rader  v.  Union  Township,  39  N. 
J.  L.  509. 

3  Montgomery  &c.  Assn.  v.  Robin- 
son, 69  Ala.  ilS,  416,  opinion  by 
BrickeU,  C.  J. 

*  Harris  o.  Niagara  County  Snper- 

456 


visors,  38  Hun  (N.  Y.)f  279;  Blake  v. 
People,  109  HI.  504;  Otoe  Ck>nntyt;. 
Baldwin,  111  U.  S.  1. 

*  Mississippi  &c.  B.  Co.  9.  Wooten, 
86  La.  An.  441,  opinion  by  Bermndez, 
C.J. 
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provisioii  of  the  constitation  most  receive  a  fair  and  reasonable  con- 
siniction;  one  which  will    repress  the  evil  designed  to  be  guarded 
against,  but  which,  at  the  same  time,  will  not  render  it  oppressive  or 
impracticable.''^    ....     Snch    a    constitutional    provision    has 
been  said  to  have  been  adopted  to  prevent  amendments  to  legislative  en- 
actments, by  which  distinct  and  unconnected  matters  might  be  intro- 
duced; hence  it  ^^  should  not  be  so  construed  as  to  restrict  legislation  to 
such  an  extent  as  to  render  different  acts  necessary,  where  the  whole 
subject-matter  is  connected^  and  may  be  properly  embraced  in  the  same 
act"    And  the  rule  has  been  laid  down  *^  that  none  of  the  provisions  of 
a  statute  should    be  regarded    as    unconstitutional,   where  they  all 
relate,  directly  or  indirectly,  to  the  same  subject,   have  a  natural 
cannectionj  and  are  not  foreign  to  the  subject  expressed  in  the  title."  ^ 
-    -    -    -    Again,  it  has  been  said:    ^'In  the  construction  of  this 
and  similar  constitutional  provisions,  prescribing  rules  of  legislative 
procedure,  the  observance    of  which  is  essential  to  the  validity  of 
legislative    enactments,  the  courts    have    kept  steadily   in  view  the 
purposes  of  their  adoption,  and  have  avoided  a  closeness  of  con- 
struction tending  to  embarrass  l^;islation."^    ....    The  same 
ooort  said  in  an  earlier  case:    '^The  evil  contemplated  was  not  the 
generality  and    comprehensiveness    of   titles.    Those   faults   do  not 
tend  to  mislead  or  deceive.     .     .     •     The  particular  subject  selected  by 
the  l^islature,  and  put  in  the  title,  must  embrace  eveiy  part  of  the  law. 
The  question  must  always  be,  whether,  taking  from  the  title  the  subject, 
we  can  find  anything  in  the  bill  which  cannot  be  referred  to  that  sub- 
ject.   If  we  do,  the  law  embraces  a  subject  not  described  in  the  title. 
But  this  conclusion  should  never  be  attained,  except  by  argument, 
characterized  by  liberality  of  construction  and  freedom  from  all  nice 
verbal  criticism."  ^    -    -    -    -    And  the  same  court  has  added:  ^^  No 
statute  having  but  one  general  object,  reasonably  and  fairly  indicated 
by  its  title,  has  been  condemned  because  of  the  generality  of  the  terms 
of  the  title.     Whatever  provisions  that  have,  by  fair  intendment,  a  neces- 
sary or  proper  connection  with  the  subject  expressed  in  the  title,  may 
be  introduced  into  the  body  of  the  enactment.     When  the  generality  of 
the  title  is  not  made  a  cover  for  legislation  incongruous  to,  or  diverse 
from,  the  subject  expressed,  the  spirit  and  purpose  of  the  constitution 

'  Belleville  &c.  B.  Co.  o.  Gregory,  *  Montgomery  &c  Asso.  v.  Robin- 

15111. 20,  29,  opinion  by  Caton,  J.  son,  69   Ala.   413,    416,    opinion    by 

'  Phillips  V.  Covington  &c.  Co.,  2  Brickell,  J. 
Mete.  (Ky.)  219,  222;  BCcBeynolds  v,  ^  Ex  parte  Pollard,  40  Ala.  99,  opin- 

Smallhouse,  S  Bush  (Ky.),  447,  458.  ion  by  Walker,  C.  J. 
See  aUo  Loaisvllle  &c.  Tamp.  Co.  v. 
Ballard,  2  Mete.  (Ky.)  165. 
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are  satisfied/' ^  ....  Again,  it  has  been  said:  '*It  is  not  in- 
tended that  the  body  of  a  legislative  enactment  shall  be  a  repetition  of 
the  title,  nor  that  the  titie  shall  be  a  summary  or  epitome  of  the  body. 
The  expression  in  the  titie,  ...  of  the  actual  subject  to  which  the 
body  of  the  act  is  devoted,  is  all  that  is  required.  .  •  •  The  degree 
of  particularity  which  must  be  observed  in  the  expression  of  the  sub- 
ject in  the  title  of  a  legislative  enactment,  must  rest  largely  in  legislative 
discretion.  The  duty  of  the  general  assembly  is  met,  when  the  title 
draws  attention  directly  to  the  subject. "  ^  ...  -  So,  it  is  said  by 
the  Supreme  Court  of  the  United  States:  ''It  is  not  intended  by  the 
constitution  of  New  Jersey  that  the  titie  to  an  act  should  embody  a  de- 
tailed  statement,  nor  be  an  index  or  aJ)stract  of  its  contents.  The  one 
general  object,  the  creation  of  an  independent  municipality,  being  ex- 
pressed in  its  title,  the  act  in  question  properly  embraced  all  the  means 
or  instrumentalities  to  be  employed  in  accomplishing  the  ob- 
ject." ^  -  -  -  -  It  has  been  added  that ''the  objection  should  be 
serious,  and  the  conflict  between  the  statute  and  the  constitution  plain 
and  unmistakable,  before  the  judiciary  should  disregard  a  legislative  en- 
actment upon  the  ground  that  it  embraced  more  than  one  object,  or  li 
but  one  object,  it  was  not  sufficiently  expressed  in  the  titie. "  ^  -  -  -  - 
The  Supreme  Court  of  Illinois  has  said  that  "  the  court  has  leaned 
rather  in  favor  of  the  validity  of  private  acts,  when  the  subjects  of  the 
acts  were  multifarious."  *  -  -  -  -  The  following  observation  of  an 
eminent  writer  on  constitutional  law  has  been  frequentiy  quoted :  "  The 
general  purpose  of  these  provisions  is  accomplished  when  a  law  has  but 
one  general  object,  which  is  fairly  indicated  by  its  title.  To  require 
every  erid  and  means  necessary  or  convenient  for  the  accomplishment  of 
this  general  object  to  be  provided  for  by  a  separate  act  relating  to  that 
alone,  would  not  only  be  unreasonable  but  would  actually  render  legisla- 
tion impossible. "  ®  -  -  -  -  Again,  the  New  York  Court  of  Appeals 
have  said :  "  There  must  be  but  one  subject,  but  the  mode  in  which  the 
subject  is  treated,  or  the  reasons  which  influenced  the  legislature,  could 
not,  and  need  not  be  stated  in  the  titie,  according  to  the  letter  and  spirit  of 


1  Montgomery  &c.  Assn.  v.  Robin- 
son, 69  Ala.  418, 417,  opinion  by  Brick- 
eU,  C.  J. 

2  Montgomery  &c.  Assn.  v,  Robin- 
son, C9  Ala.  418,  418,  opinion  by  Brick- 
ell,  C.  J. 

s  Montclair  v.  Ramsdell,  107  U.  S. 
147,  155,  opinion  by  Harlan,  J.  See 
also  Otoe  County  v,  Baldwin,  111  U. 
S.  1, 16 ;  Ackley  School  District  r.  Hall, 
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118  U.  S.  185;  Mahomet  9.  Quackeo- 
bush,  117  U.  S.  508. 

^  Hope  V.  Gainesville,  72  Ga.  246, 
250,  opinion  by  Blandf  ord,  J. 

*  O'Leary  r.  Cook  County ,28  111.  634 

*  Cool.  Const.  Lim.  (4th  ed.),  144, 
§  2.  Quoted  with  approval  in  Fuller 
V.  People,  92  111.  182,  185,  and  in  Ma- 
homet V.  Quackenbush,  117  U.  S.  BWt 
518. 


TITLES  OF  STATUTES.     [1  Thomp.  Corp.  §  610. 

tile  CQDstitation/'  i  .  .  .  .  The  same  court  has  agam  said :  '<  The 
eonstitation  does  not  require  that  the  title  of  an  act  should  be  the  most 
exact  expression  of  the  subject  which  could  be  invented.  It  is  enough 
if  it  fairly  and  reasonably  announces  the  subject  of  the  act.  .  .  . 
A  subject  is  that  of  which  anything  may  be  affirmed  or  predicated,  and 
if  the  various  parts  of  this  act  have  respect  to  or  relate  to  local  improve- 
ments, the  act  is  not  obnoxious  to  the  constitutional  objection  inter- 
posed, and  the  degree  of  relationship,  if  it  legitimately  tends  to  the 
accomplishment  of  the  general  purpose,  is  not  material."  ^  .  .  .  . 
In  an  earlier  case  in  the  same  court,  it  was  said:  ^^  The  different  steps 
by  which  the  relief  is  to  be  brought  about  are  not  distinct  subjects,  but 
are  minor  parts  of  the  same  general  subject.  The  degree  of  particular- 
ity with  which  an  act  is  to  express  its  subject  is  not  defined  in  the  con- 
stitution and  rests  in  the  discretion  of  the  legislature."  ^  One  of  the 
latest  egressions  on  the  subject  in  the  same  court  is  the  following : 
"  When  the  subject  is  expressed,  all  matters  fairly  and  reasonably  con- 
nected with  it,  and  all  matters  which  wiU  or  may  facilitate  its  accom- 
pHahment,  are  proper  to  be  incorporated  in  the  act,  and  are  germane  to 
the  title.  The  title  must  be  such,  at  least,  as  fairly  to  suggest  or  give 
a  due  to  the  subject  dealt  with  in  the  act,  and  unless  it  comes  up  to  this 
standard  it  falls  below  the  constitutional  requirement."^  .... 
The  Supreme  Court  of  Pennsylvania  have  said  that  *^  if  the  title  fairly 
gives  notice  of  the  subject  of  the  act,  so  as  reasonably  to  lead  to  an  in- 
qoiiy  into  the  body  of  the  bill,  it  is  all  that  is  necessary."  s  -  •  -  • 
With  equal  aptness  the  same  court  has  said  that  *  ^  the  title  need  not  be  a 
oomplete  index  to  the  contents  of  the  bill."  ^  -  ...  At  the  same 
time,  ^*  it  has  never  been  doubted  that  the  subject  of  proposed  legislation 
most  be  so  expressed  in  the  title  of  the  bill  as  to  give  notice  of  its 
purpose  to  the  members  of  the  legislature  and  others  specially  inter- 
ested.** 7    .    .    .    .    Again,   it  was  said  by  the  Supreme  Court  of 


>  Son  Mut.  Ins.  Co.  v.  Mayor,  8  N. 
T.  240,  253,  opinion  by  Gardiner,  J. 

'  Be  Mayer,  50  N.  Y.  504,  opinion 
hj  Charch,  C.  J. 

'  Brewster  v.  Syracuse,  19  N.  Y. 
116. 

*  Astor  V.  Arcade  B.  Ck>.,  118  N.  Y. 
93, 109,  per  Earl,  J. 

'  Allegheny  County  Home's  Appeal, 
77  Pa.  St.  77. 

'  Bogers  v.  Manufacturing  &c.  Co., 
109  Pa.  St.  109;  Dorsey's  Appeal,  72 
Pa.  St.  192,  195;  Be  Boad  in  Fhoenix- 
TlUe,  109  Fa.  St.  44,  49. 


'  Be  Road  in  Phoenizville,  wpra; 
Com.  V.  Green,  58  Pa.  St.  226,  283; 
Dorsey's  Appeal,  72  Pa.  St.  192;  Beck* 
ertv.  Allegheny,  85  Pa.  St.  191.  In 
Blood  V.  MerceUiott,  53  Pa.  St.  891, 
«  an  act  to  increase  the  boundaries  of 
Forrest  County,"  which  required  the 
addition  of  new  territory,  and  also 
provided  for  a  re-location  of  the 
county  seat,  was  held  to  be  valid ;  but 
while  that  case  has  not  been  expressly 
overruled,  it  is  obvious  from  the  man- 
ner in  which  it  has  been  subsequently 
distinguished  (Re  Road   in   Phoenlz- 
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Illinois  that  *Mt  is  sufficient  that  the  act  is  fairly  covered  by  its  title. 
The  constitution  does  not  require  that  all  the  legal  effects  of  an  act, 
such    as  repeals  by  implicdfion,  should   be  expressly    stated   in   the 
title."  1    -    -    -    -    The  same  court  has  said  that  its  uniform  rulings 
have  been  that  this  constitutional  prohibition  is  ^^  construed  liberally  in 
favor  of  the  validity  of  enactments ;  and  the  fact  that  many  things  of  a 
diverse  nature  are  authorized  or  required  to  be  done  is  unimportant ; 
provided  the  doing  of  them  may  fairly  be  regarded  as  in  furtherance  of 
the  general  subject  of  the  enactment ;  "  ^  and  the  same  may  be  said  of 
the  provisions  of  a  statute  which  deals  with  several  branches  of  one  and  the 
same  subject-matter.^    Accordingly,  the  question  whether  an  act  em- 
braces more  than  one  subject  is  to  be  determined  by  considering  the 
controlling  purpose  of  the  law,  and  not  by  considering  the  various  pro- 
visions which  are  enacted  for  carrying  the  controlling  purpose  into 
effect.^    In  other  words,  while  the  subject  must  be  expressed,  the  ad- 
juncts to  that  subject,  or  the  modus  operandi^  need  not  be.*    -    -    -    - 
The  Supreme  Court  of  Texas  have  said  that  while  this  provision  is 
mandatory,  yet  '*  the  most  tiberal  construction  has  been  given  hy  the 
Supreme  Court  of  this  State,  in  accordance  with  the  general  current  of 
authority,  to  make  the  whole  law  constitutional,  where  the  part  objected 
to  as  infringing  this  provision  of  the  constitution  could  be  considered 
as  appropriately  connected  with,  or  subsidiary  to,  the  main  object  of  the 
act  as  expressed  in  the  title."  «    -    -    -    -    The  same  court  has  also 
said  that,  '^  so  long  as  the  provisions  are  of  the  same  nature,  and  come 
legitimately  under  one  general  denomination  or  object,  we  cannot  say 
that  the  act  is  unconstitutional."  '     In  a  later  case  the  same  court,  after 
reviewing  the  authorities,  say:  *'We  deduce  from  the  authorities  the 
following  as  the  principal  test  of  the  validity  of  a  statute  under  this  con- 
stitutional provision :  Does  the  title  fairly  give  such  reasonable  notice 
of  the  subject-matter  of  the  statute  itself  as  to  prevent  the  mischief 
intended  to  be  guarded  against?    If  so,  the  act  should  be  sustained. 
The  reason  of  the  rule  not  applying  to  such  cases,  the  rule  itself  does 
not  apply."  ®    -    -    -    -    It  is  said  by  the  Court  of  Appeals  of  Mary- 


vllle,  108  Pa.  St.  44,  49;  Rogers  v. 
Manufacturers  ftc.  Co.,  Id.  109,  111) 
that  it  is  no  longer  regarded  in  that 
State  as  sound  law ;  and  it  should  not 
be  so  regarded  anyvfhere. 

1  Mix  V.  Dlinois  &c.  R.  Co.,  116  m. 
602, 508;  8,  c.  6  Northeast.  Rep.  42. 

*  Blake  9.  People,  109  lU.  504. 

*  Gunter   v.  Dale  County,  44  Ala. 
689;  Ex  parte  Upshaw,  45  Id.,  234. 
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*  Bins  V.  Weber,  81  III.  288. 

«  Ottawa  17.  People,  48  111.  233. 

*  Giddings  V.  San  Antonio,  47  Tex. 
556. 

«  Austin  V.  Golf  &c.  B.  Ca,  45  Tex. 
234»  267. 

»  Stone  9.  Brown,  54  Tex.  880,  844) 
opinion  by  Bonner,  J. 


TITLES  OF  STATUTES.     [1  Thomp.  Corp.  $  611. 

land  that  if  the  several  sections  of  a  law  ''  refer  to  and  are  germarhe  to 
the  same  subject-matter,  which  is  described  in  its  title  it  is  considered 
as  embracing  but  a  single  subject,  and  as  satisfying  the  requirements  of 
the  constitution  in  this  respect."  ^ 

§  611.  The  Result  of  the  Cases. —  Without  quoting  further 
from  judicial  opinions,  we  may  collect  the  conclusion  from 
numerous  cases  that  it  is  not  the  purpose  of  the  constitutional 
proTision  to  require  details  and  particulars  to  be  specified  in  the 
title,  nor  the  means  by  which  the  purposes  of  the  act  are  to  be 
accomplished;  but  that  it  is  its  purpose  to  prevent  the  uniting 
of  diJGferent  or  incongruous  subjects  in  one  act,  and  to  require 
the  single  subject  embraced  in  each  act  of  the  legislature  to  be 
fairly  and  reasonably  indicated  by  its  title.^    Such  a  constitu- 


1  Mayor  o.  Beitz,  60  Md.  579; 
Comify  Commissioners  v,  Meekins,  50 
Hd.28, 41 ;  Maryland  Agricultural  Col- 
lege e.  Keating,  58  Md.  580,  584. 

>  Re  Knanst,  101  N.  T.  188;  People 
9.  Wbitiock,  92  N.  T.  191 ;  Be  Applica- 
tion of  Department  of  Public  Parks, 
86  N.  Y.  439;  Be  New  York  &c. 
Bridge,  72  N.  Y.  527;  Mayor  &c.  ». 
Oolite,  12  N.  Y.  146;  People  v.  Law- 
rence, 41  N.  Y.  187;  Lockhart  t7.  Troy, 
46  Ala.  579;  Blake  v.  People,  109  111. 
804;  state  «.  Daniel,  28  La.  An.  ^\ 
Bader  e.  Township  of  Union,  89  N.  J. 
L.  509;  Nnendorfl  v.  Duryea,  69  N.  Y. 
557;  Central  Cross-town  B.  Co.  v. 
Twenty-third  Street  B.  Co.,  54  How. 
Pr.  (N.  Y.)  168;  Freeman  v.  Panama 
R.  Co.,  7  Hun  (N.  Y.),  122;  Green  v: 
Major,  B.  M.  Charlt.  (Ga.)  868;  Mar- 
tin V.  'Broach,  6  Ga.  21 ;  Johnson  v. 
Higging,  8  Mete.  (Ky.)  566;  San 
Antonio  v.  Gould,  84  Tex.  49;  Shoe- 
maker V.  Harrisburg,  4  Pa.  County 
Ct.  86;  Jonesboro  v,  Cairo  &c.  B. 
Co.,  110  U.  S.  192;  Neifing  v.  Pontiac, 
56  m.  172;  People  r.  Wright,  70  HI. 
S88, 896;  People  v.  Brislin,  80  111.  423; 
GnUd  0.  Chicago,  82  111.  472 ;  Fuller 
V.  People,  92  111.  182,  185;  People  v. 
Briggs,  50  N.  Y.  558;  Be  Mayor,  50 
N.  Y.  504;  Brewster  ».  Syracuse,  19 


N.  Y.  116;  Blood  V.  Mercelliott,  58 
Pa.  St.  891;  Firemen's  Association  v. 
Lounsbury,  21  Dl.  511;  Phillips  r. 
Albany,  28  Wis.  840;  Santo  v.  State^ 
2  la.  209 ;  County  Judge  v.  State,  2  la. 
283;  Walker  v.  Caldwell,  4  La.  An. 
298;  Succession  of  Lanzetti,  9  La.  An. 
829;  Davis  V.  State,  7  Md.  157;  Battle 
17.  Howard,  13  Tex.  845;  Sweet  v.  Buf- 
falo &c.  B.  Co.,  79  N.  Y.  293 ;  Carothers 
0.  Philadelphia  Co.,  118  Pa.  St.  468;  8, 
c  12  Atl.  Rep.  814;  David  v,  Portland 
Water  Committee,  14  Or.  98;  Carter 
County  V,  Sinton,  120  U.  S.  517;  Alle- 
gheny County  Home's  Appeal,  77  Pa. 
St.  77;  Union  Passenger  Co.'s  Appeal^ 
81  Pa.  St.  91.  See  also  Edwards  o. 
Police  Jury,  89  La.  An.  855 ;  People  v. 
Gobies,  67  Mich.  475;  State  v.  Palmes, 
28  Fla.  620;  State  v.  Duval  County, 
Id,  483;  People  v.  Henshaw,  76  Cal. 
436;  City  of  Atlanta  o.  R.  Co.,  80  Ga. 
276;  Dolese  v.  Pierce,  124  111.  140; 
Jarrard  v.  State,  116  Ind.  98;  City  of 
Indianapolis  v.  Hueg!e,  115  Ind.  581; 
Sanl'ac  County  v.  Auditor-General,  68 
Mich.  659;  Graham  v.  Conger,  85 
Ky.  582;  State  v.  Dubois,  89  La.  An. 
676;  People  v.  Kirsch,  67  Mich.  589; 
Boyce  v.  Sebring,  66  Mich.  210;  Wil- 
cox V.  Paddock,  65  Mich.  23;  Gillett 
t7.  McLaughlin,  69  Mich.  547;  Meyer 
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'^  an  act  to  inoorporate  the  Mississippi,  Terre-aux-Bceufs  and  Lake 
Borgne    Railroad    Company,   and  to  define  its  powers    and    author- 
ity." 1     -    .    •    -    The  charter  of  a  railway  corporation  will  not  be 
sabject  to  this  constitational  objection  from  the  fact  that  it  authorizes 
the  construction  of  one  or  more  extensions  of  the  principal  line  even  in 
different  directions,  provided  the  extensions  are  of  such  a  character  as 
not   to    constitute    independent    and    distinct    lines  from    the    main 
road.^     -    -    -    -     "An  act  for  the  relief*  of  a  certain  railroad  com- 
pany has  been  held  sufficiently  broad  as  a  title  to  include  a  provision 
authorizing  the  extension  of  the  road  of  such  company.  ^    .... 
An  act  incorporating  a  railroad  company  which  states,  among  other 
objects  of  the  corporation,  that  of  "  purchasing  and  navigating  such 
steam  or  sailing  veasela  as  may  be  proper  and  convenient  to  be  used  in 
connection  with  such  road,"  —is  not  unconstitutional  from  the  fact  that 
the  power  conferred  in  the  language  quoted  is  not  expressed  in  its 
title.^    ....    An  act,  the  title  of  which  was '  ^  an  act  to  make  pro- 
visions for  the  government  of  the  county  of  New  York,"  contained  a 
provision  repealing  in  part  a  former  act  which  exempted  the  real  estate 
of  the  New  York  Hospital  from  taxation.    This  subject  was  not  foreign  to 
the  bill,  within  the  meaning  of  the  constitutional  provision  above  quoted.^ 
So  "  an  act  to  incorporate  the  Green  River  Navigation  Company,"  prop- 
erly embraced  the  right  to  charge  toUs  upon  the  vessels  of  other  owners 
uid  imposed  on  the  corporation  the  duty  of  keeping  its  locks  and  dams 
in  repair,  etc., — these  being  directly  connected  with  the  object  ex- 
pressed in  the  title,  namely,  the  creation  of  the  particular  corporation.^ 
A  still  looser  construction  of  such  a  constitutional  provision  has  held 
that,  under  the  title  of  ''  an  act  to  incorporate  the  bank  of  Fulton,"  a 
oUuse  IS  valid  authorizing  the  joinder  in  one  action  of  all  parties  to  a 
note  or  bill,  given  to  be  negotiated  or  actually  negotiated  in  such 
baak,7  —  a  provision  which  relates  to  the  general  law  of  procedure. 
^'  An  act  to  incorporate  the  Northwestern  University ' '  has  been  held  wide 
enough  as  a  title  to  embrace  a  prohibition  against  the  sale  of  spirituoris 
liquors  within  four  miles  of  such  university,  under  a  penalty  to  be  re- 
covered by  the  county.     The  court  reasoned  that  **  the  object  of  the 
charter  was  to  create  an  institution  for  the  education  of  young  men,  and 

'  Mississippi  &c.  B.  Co.  9.  Wooten,  «  Freeman  v.    Panama   B.    Co.,   7 

86  La.  An.  441,  442.  Hun  (N.  Y.),  122. 

'  Boss  V.  Chicago  &c.  B.  Co.,  77  '  People  v.  CommlssionerB,  47  N. 

111.  127.    See  also  Ottawa  v.  People,  T.  501,  505. 

48  m.  383.  *  McBeynolds    v.    Smallhouse,     8 

'  Houston  &c  By.  Co.  o.  Odom,  58  Bush  (Ky.),  447. 

TdE.  848.  T  Davis  «.  Bank  of  Falton,  81  Ga. 

€9. 
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1  Thomp.  Corp.  §  613.]    constitutional  restraints. 

it  was  competent  for  the  legislature  to  embrace  within  it  everything 
which  was  designed  to  facilitate  that  object.  Every  provision  which 
was  intended  to  promote  the  well-being  of  the  institution,  or  its  stndents, 
was  within  the  proper  subject-matter  of  that  law."  ^  -  -  -  -  Un- 
der the  title  of  "an  act  to  incorporate  the  Firemen's  Benevolent  Asso- 
ciation, and  for  other  purposes,"  it  has  been  held  competent  to  provide 
that  the  agents  of  all  foreign  insurance  companies  doing  business  in 
Chicago  should  pay  the  asssociation  two  dollars  on  every  hundred  dol- 
lars of  premiums  received  by  them  during  a  year,  —  the  court  saying : 
*'  We  think  the  sixth  section  germane  to  the  objects  of  the  bill  and  em- 
braced properly  in  the  same  subject,  the  whole  of  which  is  sufficiently  ex- 
pressed in  the  title. "  »  -  -  -  -  ' '  An  act  to  incorporate  the  Yellow  ^ver 
Improvement  Company,"  is  a  title  broad  enough  to  include  provisions 
granting  to  the  corporation  the  power  to  run,  drive,  sort  and  stack 
logs  on  the  Yellow  river,  after  the  improvement  thereof,  and  to  charge 
tolls  for  so  doing,  —  such  business  having  a  natural  and  legitimate  con- 
nection with  the  improvement  of  the  river.  ^ 

§  613.  Act  Creatiag  a  Corporation,  etc.,  Need  not  Ennmer- 
ate  Powers  Conferred.  —  An  application  of  this  principle,  in 
support  of  which  several  adjudications  may  be  collected,  is  that 
an  act  incorporating  a  company,  or  amending  its  charter,  need 
not  enumerate  in  the  title  all  the  powers  conferred.  Thus,  an 
act  incorporating  a  railroad  company  need  not  express  in  its  title 
any  of  the  powers,  rights,  privileges,  or  immunities  which  the 
chai*ter  is  intended  to  confer.  It  is  reasoned  that  the  charter  of 
a  private  corporation  is  a  contract  as  between  the  State  and  the 
corporation ;  and  the  stipulations,  terms,  and  conditions  of  a 
contract  are  to  be  looked  for  in  the  body  of  the  instrument,  not 


1  O'Leary  v.  Cook  County,  28  111. 
534,  538. 

>  Firemen's  Benevolent  Association 
V,  Lounsbury,  21  lU.  511. 

8  Yellow  River  Imp.  Co.  v.  Arnold, 
46  Wis.  214.  The  Maryland  Agricul- 
tural College  was  entitled  to  $6,000 
annually  from  the  State,  unless  the 
legislature  should  at  any  time  enact 
otherwise.  A  statute  entitled,  *'  An 
act  to  make  appropriations  for  the 
support  of  the  State  government  for 
the  fiscal  year  ending  on  the  thirtieth 
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day  of  September,  1881,"  appropriated 
$5,999,  and  Md.  Acts,  1880,  ch.  432, 
with  the  same  title  as  the  foregoing, 
except  that  1882  was  substituted  for 
1881,  appropriated  $5  to  said  college. 
It  was  held  that  the  acts  in  question 
did  not  violate  the  constitutional  pro- 
vision that  every  law  shall  embrace 
but  one  subject,  to  be  described  In  its 
title,  and  that  the  endowment  of  the 
college  was  reduced  to  the  sums 
named.  Maryland  Asnicultural  Col- 
lege V.  Keating,  58  Md.  580. 


TITLES  OF  STATUTES*     [1  Thomp.  Corp.  §  614. 

in  the  title  or  caption.^  So,  a  penalty  for  running  a  toll-gate 
without  paying  toll,  may  be  included  in  an  act  under  the  title 
*'  An  act  authorizing  the  construction  of  plank,  macadamized  and 
gravel  roads;  "  ^  and  so  may  provisions  for  appointment  of,  and 
reports  by,  inspectors  of  turnpikes.^  So,  the  fact  that  the  limit 
of  the  taxing  power  of  the  State  over  a  railroad  company  is  not 
expressed  or  indicated  in  the  title  of  the  act  of  incorporation,  does 
not  render  that  provision  of  the  charter  unconstitutional.^  So, 
an  act  *'  to  establish  a  charter  for  the  city  of  Troy,"  need  not 
enumerate  in  its  title  all  the  powers  intended  to  be  conferred 
upon  the  corporation.^ 

§  614.  Acts  <<  Incorporating  "  Railway  Companies  and  Pro- 
viding for  Municipal  Aid.  —  This  is  illustrated  by  a  collection 
of  cases  embracing  the  decided  weight  of  authority  which  hold 
that  an  act,  which  by  its  title  simply  incorporates  a  railway 
company  or  amends  the  charter  of  an  existing  railway  company, 
may  properly  embrace  in  its  body  a  provision  autborizing  muni- 
cipal corporations  to  subscribe  for  its  stock  and  to  issue  its 
bonds  therefor;  *  —  though  there  is  some  recent  authority  to  the 
effect  that  such  a  statute,  in  so  far  as  it  embraces  such  a  pro- 
vision for  municipal  aid  is  void,  and  that  the  bonds  issued  in 
porsoance  of  it  are  void.^    The  Supreme  Court  of  Georgia,  in  so 

^  Goldsmith  v.  RomeR.  Co.,  62  Ga.  Perrin,  80  S.  C.  1;  «.  c.  8  S.  E.  R^p. 
473.  14;  Whitesides  v.  Neely,  80  S.  C.  31; 

*  Hunter  v.  BnmsvlUe  Tump.  Co.,     8.  c.  8  S.  £.  Rep.  27. 

56  Ind.  213.  '  People    v.    Hammlll    (Bl.),    17 

*  Ibid.  Northeast.  Rep.  799;  Peck  o.  San  An- 
^  Goldsmith  V.  Georgia  R.  Co.,  62     tonio,  51  Tex.  490;  disapproving  San 

Qa.485.    Compare  Gtoldsmith  v.  Rome  ADtonlo  v.  Lane,  82  Tex.  405;  and  San 

B.  Co.,  Id,  478.  Antonio  v.  Mehaffy, 96  U.  8.  312;  Gid- 

*  Lockhart  v.  City  of  Troy,  48  Ala.  dings  v.  San  Antonio,  47  Tex.  548.  In 
579.  conformity  with  the  weight  of  author- 

*  Saperrisors  v.  People,  25  111.  181  ity,  as  above  shown,  it  has  been  held 
(oyermled  by  People  v,  Hammlll  (111.),  that  **  an  act  to  amend  the  charter  of  " 
17  N.  W.  Rep.  799;  Phillips  v,  CovlDg-  a  bridge  company  is  not  invalid,  al- 
ton  &c  Co.,  2  Mete.  (Ey .)  219 ;  Ma-  though  it  authorizes  an  increase  of  its 
hornet  0.  Quackenbush,  117  U.  S.  508;  capital  stocky  and  empowers  a  particu- 
PhiUips  V.  Albany,  28  Wis.  340;  Ma-  lar  city  to  subscribe  therefor,  and  to 
rioD  County  Commissioners  v.  Harvey  issue  its  bonds  in  payment  therefor. 
Coanty  Commissioners,  26  Kan.  181;  Phillips  v.  Covington  &c.  Co.,  2  Mete. 
AbiDgton  V.  Cabeen,  106  111.  200 ;  Hope  (Ky.)  219. 


V.  Gainesville,   72   Ga.  246;  Floyd  v. 
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holding,  have  reasoned  that  an  act  cannot  be  obnoxious  to  such  a 
constitutional  provision,  **  when  it  appears  from  the  whole  act  that 
the  great  purpose  and  object  of  the  legislature  was  to  create  a 
corporation,  to  lay  out  and  construct  a  railroad  between  certain 
points,  and  to  carry  out  this  object  and  purpose  certain  means 
and  instrumentalities  were  authorized  by  the  act.  .  .  . 
When  it  is  plain  by  the  act  a  certain  thing  is  to  be  done,  any 
instrumentality  authorized  by  the  act  in  aid  of,  to  conduce  to, 
to  assist  the  one  great  purpose  of  the  act,  is  not  a  different  sub- 
ject-matter, but  is  part  of  the  main  subject-matter ;  it  is  a  part 
of  the  ^  substantial  unity  in  the  statutable  object/  and  is  not  un- 
constitutional; "  ^  and  this  quotation  is  a  fair  statement  of  the 
views  of  most  of  the  courts  on  this  subject.  Accordingly,  it  has 
been  held  that  an  act  empowering  a  railroad  corporation  to  ex- 
tend its  road  through  a  certain  county,  and  the  county  to  sub- 
scribe to  its  capital  stock,  embraces  only  one  object.'  So,  it  has 
been  held  that  a  statute  legalizing  elections  held  in  a  county,  on  a 
question  of  issuing  county  bonds  to  aid  certain  railroad  compa- 
nies, and  authorizing  townships,  lying  on  or  near  a  certain  rail- 
road, to  subscribe  for  its  stock  and  issue  bonds  therefor,  does  not 
conflict  with  such  a  constitutional  provision.^  So,  an  act  '^  in 
relation  to"  a  particular  railroad  company,  may  embrace  pro- 
visions validating  town  bonds  previously,  but  irregularly  is- 
sued to  such  company.^  Some  fluctuations  on  this  particular  point 
appear  in  the  decisions  of  the  Supreme  Court  of  Illinois.  Thus,  it 
was  held  by  that  court  in  one  case  that  '<  an  act  to  amend  the  char- 
ter of  the  village  of  Lockport,"  was  not  broad  enough  to  embrace 
a  provision  legalizing  certain  appropriations  theretofore  made  by 
the  president  and  trustees  of  the  village  and  certain  orders  drawn 
by  the  clerk. ^  Another  decision  of  the  same  court  held  that 
*'  an  act  to  legalize  certain  aids  heretofore  voted  and  granted  to 
aid  in  the  construction  "  of  a  proposed  railroad,  was  not  broad 
enough  to  include  a  provision  authorizing  the  issue  of  bonds  in 
liquidation  of  appropriations  voted  under  a  prior  act,'  which  act 

>  Hope  V.  GainesYille,  72  Ga.  246,  «  Hardenbergh  v.  Van  Kearen,  4 

250.  Abb.  N.  Cas.  (N.  Y.)  43. 

*  Baltimore  &c.  B.  Co.  v,  Jefferson  *  Lockport  v.  Gkiylord,  61  111.  S7€. 

County,  29  Fed.  Bep.  306.  *  Mlddleport  v,  iEtna  Lile  loa.  Co., 

<  Unity  V,  Barrage,  103  U.  S.  447.  82  Ul.  662. 
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prorided  for  the  collection  of  such  appropriations  by  taxation 
only.  Still  later,  the  court  expressed  itself  as  *^  inclined  to 
hold»''  on  the  authority  of  the  case  last  cited,  that  power  could 
not  be  given  to  municipal  corporations  to  subscribe  to  the  stock 
of  a  railroad  company,  in  an  act  the  title  of  which  was  *^  an  act 
to  amend  the  charter  '^  of  such  company.^ 

§  615.   Setting  oat  in  Incorporating  Act  the  Entire  Con- 
stitution of  tlie  Company. —  ^^  An  act  to  incorporate  the    Mont- 
gomery Mutual  Building  and  Loan  Association,"  has  been  held  not 
obnoxious  to  such  a  constitutional  provision,  although  it  embraced  in 
the  body  of  the  statute  the  constitution  of  the  association,  consisting 
of  eleven  articles  declaratory  of  its  objects,  defining  the  rights  and 
liabilities  of  its  members,  providing  specially  for  the  management,  loan 
or  investment  of  its  funds,  and  prescribing  the  number,   duties  and 
powers  of  its  officers,  and  although  other  sections  related  to  the  open- 
ing of  the  books  for  subscriptions  to  stock,  the  allotment  of  shares,  the 
election  of  officers,  etc.     Although  the  conclusion  of  the  court  seems 
perfectly  obvious  without  any  discussion, —  yet,  as  this  is  a  type  of  a 
good  many  decisions  upon  this  question,  and  as  this  question  was  evi- 
dently pressed  upon  the  court  with  vigor  and  very  carefully  considered, 
it  seems  appropriate  to  quote  some  of  the  observations  in  its  opinion. 
Brickell,  C.  J.,  said:  ^^  The  subject  is  single  —  the  title  with  clearness 
indicates  it,  though  it  may  not  indicate  the  objects  the  incorporation, 
the  body  politic,  is  designed  to  accomplish,  nor  the  powers  with  which 
it  is  to  be  invested,  nor  the  agency  to  be  employed,  nor  the  mode  to  be 
pursued  in  exercising  the  powers.     These  are  incidents  of  necessity 
pertaining  to  corporate  existence  —  parts  of  the  general  subject  ex- 
pressed in  the  title.^    •     •     •    The  objection  urged  to  this  enactment 
is  very  far-reaching,  and,  if  sustained,  would  sentence  to  nullity  in- 
nomerable  legislative  enactments.     When  the  creation  of  private  cor- 
porations  rested   within  legislative    province,    they  were  invariably 
created  by  special  statutes,  having  titles,  declaring  the  subject  to  be  an 
incorporation  of  a  particular  name  and  style.     Many  such  enactments, 
having  such  titles,  were  passed  at    the  same  session  of  the  general 
assembly  at  which  this  statute  was  passed.    These,  though  corporate 
existence  under  them  has  been  established,  corporate  powers  exercised, 
property  and  rights  acquired,  liabilities  incurred,  and  for  fifteen  years 

^  Welch  V.  Post,  99  Dl.  471,  474.  >  Citing  Snn  Mntnal  Ins.   Co.   v. 

Compare  Mahomet  v.  Quackenbush,     Mayor,  4  Seld.  (N.  Y.)  247;  Brewster 
117  U.  S.  508, 513,  where  the  authority     v.  Syracnsoi  19  N.  T.  116. 
of  this  ease  is  questioned. 
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their  validity  onquestioiied, —  if  the  objectioii  now  urged  were  sus- 
tained, would  be  blotted  from  the  statute  book.  •  .  .  Building  and 
loan  associations  or  societies  have  existed  so  long,  their  organization  as 
corporations  under  general  laws,  or  special  legislative  enactments,  had 
been  so  frequent,  that  it  may  well  be  doubted,  whether  a  more  appro- 
priate title  could  be  selected  for  a  special  enactment  of  incorporation,  a 
title  more  expressive  of  the  subject  of  the  enactment,  than  the  title 
given  to  this  statute.  The  idea  at  once  suggested  is,  that  the  purpose 
of  the  corporation  will  be  the  accumulation  of  funds  for  division  among 
the  members,  the  investment  of  such  funds  until  the  appointed  period 
of  division,  and  enabling  its  members  to  obtain  by  anticipation,  on  such 
terms  as  may  be  prescribed,  the  proportion  to  which,  on  division,  it  is 
contemplated  they  will  be  entitled  to  receive.  This  is  the  subject  of 
the  present  enactment,  and  all  the  provisions  introduced  into  it,  relate 
immediately  to  this  subject."  ^ 

§  616.  Acts  Relatingrto  Municipal  Corporations. — "An  act 

to  incorporate  the  town  of  Munford,"  etc.,  has  been  held  a  sufficient 
title  to  include  a  clause  making  it  a  misdemeanor  to  sell  or  give  away 
spirituous  liquor  within  the  corporate  limits.^  "An  act  relating  to 
Weston  Avenue,"  has  been  held  broad  enough  to  authorize  a  convey- 
ance by  a  turnpike  company,  and  the  acceptance  by  the  conmiissioners 
of  a  park  in  the  city  to  which  the  act  refers,  of  a  portion  of  the  turnpike 
road,  and  to  authorize  the  conmiissioners  to  improve  the  road  as  an  ap- 
proach to  the  park  and  to  make  provisions  for  the  improvement.  The 
reason  is  that  the  whole  act  relates  solely  to  the  portion  of  the  road 
specified  in  the  title,  and  the  purpose  is  confined  to  that  one  subject, 
which  is  sufficiently  expressed  in  the  title.  '  An  act  "attaching  certain 
territory  to  the  town  of  Westport,  to  enable  it  to  take  stock  in  a  rail- 
road,"— has  been  held,  not  void  by  reason  of  failure  to  comply  with 
such  a  constitutional  provision.^ 

§  617.  Instances  of  Statntes  Embracing  more  than  One 
Subject.  —  The  following  are  instances  of  statutes  which  have  been 
held  void  because  embracing  more  than  one  subject.  A  statute  amend- 
ing the  charters  of  severed  cities;  *  incorporating  two  towns  in  different 
parts  of  the  State ;  ®  incorporating  three  distinct  corporations^  or  reviv- 
ing by  name  three  charters  which  had  become  obsolete.''    So  of  an  act 


1  Montgomery  &c.  Assn.  o.  Robin-  ^  Henderson  v,  Jackson   County,  2 


son.  69  Ala.  418,  417. 

^  Ex  parte  Moore,  62  Ala.  471. 
3  People  V.  Banks,  67  N.  Y.  66S. 
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McCrary  C.  Ct.  (U.  S.)  615.^ 
»  State  V.  Wright,  14  Or.  865. 
*  King  0.  Banks,  61  6a.  20. 
^  Exp.  Connor,  51  Ga.  571. 
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providing  for  tlie  eipenditore  of  the  non-resident  highway  taxes,  for 
the  improvement  of  two  State  roads^  and  for  the  construction  and  im- 
provement of  QTiotker  State  road,  —  the  latter  not  being  expressed  in 
the  title.    Here  it  was  said  by  Mr.  Justice  Cooley:  ^^  These  objects 
have  certainly  no  necessary  connection,  and,  being  grouped  together 
in  one  bill,  legislators  are  not  only  precluded  from  expressing  by  their 
votes,  their  opinion  upon  each  separately,  but  they  are  so  united  as  to 
invite  a  combination  of  interests  among  the  friends  of  each,  in  order  to 
secure  the  success  of  all,  when,  perhaps,  neither  could  be  passed  sepa- 
rately." ^    The  same  has  been  held  of  an  act  releasing  the  interest  of 
the  State  in  certain  real  estate  to  A.  B.  C.  D.  £.  &  F.,  and  for  other 
purposes;^  and  of  an  act  *'  relating  to  the  M.  Boom  Corporation ;  **  im- 
posing additiimal  duties  upon  another  and  separate  corporation ;  ^  ^'  to 
provide  for  the  incorporation  of  merchants'  mutual  insurance  companies, 
and  to  regulate  the  business  of  insurance  by  merchants  and  manufact- 
urers' mutoal  insurance  companies,"  —  nor  could  the  act  be  maintained 
as  to  one  of  its  objects  and  rejected  as  to  the  other ;  ^  '^  to  release  the 
Fishkill  and  Beekman  Plank-road  Company  from  the  construction  of 
part  of  their  road,  and  for  other  purposes;''  ^  ^'  to  authorize  the  opening 
and  paving   of  certain   portions  of   Fifteenth,  Sixteenth,  and  Norris 
etreets;"^  to  authorize  a  certain  railway  company  *' to  declare  divi- 
dends quarterly,  and  to  lay  additional  tracks  of  railway;"  "^  ^'regu- 
lating  appeals  from  justices'  and  police  courts,   and  officers  of  the 
qoarterly  court."  ^    So,  it  was  held  that  an  act  entitled  ^'  an  act  to  tax 
and  regulate"  certain  named  foreign  corporations,  could  not,  under 
snch  a  constitutional  inhibition,  contain  any  provision  in  relation  to  any 
other  foreign  oorporaticMi.^    It  was  held  by  the  Supreme  Court  of  Cali- 
forniay  in  a  very  doubtful  decision,  that  an  act  '^  to  promote  drainage," 
which  provided  for  the  ccmtrol  of  debris  from  mining  operations  which 
raised  the  natural  bed  of  rivers  and  caused  them  to  overflow  the  sur- 
rounding country,  was  void,  as  containing  more  than  one  subject.^^ 


'  Feople  9.  Denahy,  20  Mich.  850. 

*  Johnston  9.  Spicer,  107  N.  Y.  185; 
13  Northeast.  Bep.  753;  9  Cent.  Bep. 
666;  11  N.  T.  State  Rep.  436. 

'  Mississippi  &c.  Boom  Co.  ,v. 
Prince,  34  Minn.  79;  24  N.  W.  Bep. 
861. 

*  Skinaer  v.  Wilhelm,  Gd  Mich.  568; 
•.C.30N.  W.  Rep.  311. 

*  Fishkill  17.  FishkUl  &c.  Flank- 
BoadCo.,  22Barb.  (N.  Y.)  684.  The 
first  section  of  this  act,  which  did  not 


relate  to  *'  other  purposes,"  was  held 
valid. 

•  Commonwealth  v.  Dickinson,  9 
PhUa.  (Fa.)  561. 

'  West  Fhiladelphia  &c.  R.  Co.  v. 

Union  &c.  R.  Co.,  9  Fhila.  (Fa.)  495. 

s  Hind  V.  Rice,  10  Bush  (Ky.),  528. 

•  Oregon  &  Wash.  Trust  &c.  Co.  v, 
Rathbuu,  5  Sawyer  (U.  8.),  32. 

10  Feople  v.  Parks,  58  Cal.  624; 
Doane  v.  Weil,  Id.  334,  Myrick  and 
Sliarpensteln,  JJ.,  dissenting. 
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transmission  of  letters,  packages,  and  merchandise  ...  by  means 
of  pneumatic  tubes,'*  etc.,  has  been  held,  to  embrace  in  its  title  but  one 
subject.^  ....  *' An  act  for  the  redress  of  injuries  arising  from 
the  neglect  or  misconduct  of  railroad  companies,  or  others, '  *  which  in  its 
body  provides  a  remedy  against  naiurcU  persona  as  well  as  against  corpo- 
ratianSj  has  been  held  not  obnoxious  to  the  objection  of  relating  to 
more  than  one  subject,^  —  a  conclusion  which  must  be  regarded 
as  doubtful.  .  -  -  '.  Nor  is  an  act  void  for  duplicity  of  title  and 
object,  from  the  fact  that  it  provides  for  the  incorporation  of  mutual  fire 
insurance  companies,  and  also  for  the  repeal  of  previous  acts,  which 
would  be  repealed  by  impUccCtion  without  express  mention.^  .... 
Nor  is  ^'  an  act  for  the  organization  of  corporations  for  works  of  public 
improvement  and  utility,"  subject  to  constitutional  objection  for  this 
reason ;  since  it  embraces  but  one  subject,  the  organization  of  corpo- 
rations of  a  particular  class.^ 

{  619.  Instances  of  Statutes  Containing  Subjects  not  Ex- 
pressed in  their  Titles.  —  The  following,  among  many  other  instances, 
of  statutes  which  have  been  held  void  as  containing  subjects  not  ex- 
pressed in  their  titles,  are  given:  —  ^'  An  act  in  relation  to  streets  in 
Union  township  "  was  void  because  it  conferred  the  power  to  lay  out  a 
park.^  So,  of  a  statute  '*  relative  to  grading,  paving,  curbing  and 
oUierwise  improving  the  Troy  Hill  Rood  in  the  City  of  Allegheny," 
which  contained  a  provision  relating  to  a  park,  the  court  holding  the 
statute  void  as  to  the  latter  provision.^  So,  of  ^'  an  act  to  restrict  the 
tale  of  personal  property  in  certain  cases,''  which  also  provided  that 
the  foiUful  destruction  of  personal  property  on  which  there  was  an  un- 
satisfied lien  should  be  punishable  as  a  misdemeanor.'^  So  of  ^*  an  act 
to  regulate  marks  and  brands,'?  which  contained  a  provision  that  any 


beneficial  purpose,  has,  with  the  quali- 
fication contained  in  the  constitution,  a 
prior  right  thereto  to  the  extent  of  such 
appropriation."  CofOn  v.  Left  Hand 
Ditch  Co.,  6  Colo.  448 ;  Thomas  v.  Qui- 
nnd,  Id.  580.  Qaoting  this  language, 
the  court  add :  ''It  requires  no  argu- 
ment to  demonstrate  that  a  gensral 
law,  intended  to  fully  regulate  the  use 
of  snch  water,  would,  almost  of  neces- 
sity, touch  upon  the  subject  of  priority 
of  right  thereto ;  while  of  course  the 
payment  of  expenses  and  costs  in 
determining  such  priority  of  right, 
and  in  regulating  sach  use,  is  a  sub- 


ject that  would  naturally  be  consid- 
ered." Golden  Canal  Co.  v.  Bright,  8 
Colo.  144,  148. 

1  Astor  V.  New  York  Arcade  Rail- 
way Co.,  48  Hun  (N.  Y.)f  562. 

<  Chiles  V.  Drake,  2  Mete.   (Ky.) 
146. 

«  Tolford  V.  Church,  66  Mich.  413; 
88 N.  W.  Rep.  913;  9  West.  Rep.  885. 

*  Bridgeford  v.  Hall,  18  La.  An.  211. 

<  Rader  v.  Township  of  Union,  89 
N.  J.  L.  509,  514. 

*  Dewhurst  v,  Allegheny  City,  95 
Fa.  St.  487. 

V  Walker  v.  State,  49  Ala.  829. 
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tion  of  insurance  companies,  defining  their  powers  and  prescribing  their 
duties,"  in  respect  of  a  section  which  regulates  the  i^ncies  of  foreign 
inguraixcB  companies  doing  business  within  the  State.^    So  also  as  to 
'*  an  act  to  regulate  the  manner  of  voting  in  B.  county  on  questions  of 
tax  for  subscriptions  to  raOroad  companies,"  containing  a  clause  pro- 
viding that  no  tax  should  be  imposed  for  such  purpose  upon  the  prop- 
erty of  those  residing  outside  the  limits  of  a  certain  city,  unless  the  votes 
of  a  majority  of  the  voters  residing  outside  such  limits  should  be  cast  in 
favor  of  such  subscription.'    So  of  ''an  act  to  incorporate  "  a  certain 
railroad  company,  in  so  far  as  it  conferred  upon  the  company  the  power 
to  construct  and  lease  its  road,  and  authorized  other  railroad  companies 
to  accept  such  lease. ^    A  strained  and  doubtful  interpretation  of  such 
a  constitutional  provision  has  resulted  in  the  conclusion  that  a  statute 
expressing  in  its  title  that  its  object  was  to  provide  a  means  for  the  col- 
lection of  claims  for  cattle  and  other  stock,  etc.,  by  railroads,  could  not 
embrace  in  its  body  a  provision  creating  an  absolute  liability  on  the  part 
of  railroad  companies  for  the  killing  of  cattle,  which  liability  did  not  exist 
prior  to  its  passage.^    So  of  *'  an  act  relating  to  the  Mississippi  Boom 
Corporation,"  in  so  far  as  it  contained  a  provision  imposing  additional 
daties  on  another  corporation,  —  in  effect  amending  its  charter.^    So 
of  '^  an  act  to  repeal  certain  acts  therein  named,"  repealing  certain 
special  laws  relating  to   municipal  corporations,  and  then  following 
with  affirmative  legislation.     Such  a  statute  is  void,  both  as  to  the  re- 
pealing portion  and  as  to  the  aflSrmative  portion,  because  neither  is  ex- 
pressed in  its  title.®    So  of  a  special  act  of  incorporation,  the  title  of 
which  was  *'  an  act  to  incorporate  the  Manufacturers*   Improvement 
Company,"  the  body  of  which  expressed  the  object  of  the  incorporation 
to  be  to  clear  out,  improve  and  render  navigable  a  certain  stream  and 
its  tributaries.    Here,  the  title  expressed  in  no  sense  the  principal  pur- 
pose of  the  act,  since  the  word  *'  manufacturer  "  gave  no  clue  to  it. 
The  whole  act  was  therefore  void.''    So  of  ''  an  act  relating  to  boroughs 
in  the  County  of  Chester,"  which  repealed  certain  provisions  of  a  gen- 
eral act  entitled  ^^  an  act  regulating  boroughs,"  respecting  the  proceed- 
iDgs  for  laying  out  and  opening  roads  within  the  boroughs  of  Chester 
County,  the  effect  of  which  was  to  relieve  the  property-owners  in  the 

^  Gmbbs  V.  State,  24  Ind.  295.  a  judicial  aberration  that  it  is  scarcely 

*  Kentucky  &c.  R.  Co.  o.  Bourbon,  proper  to  qnote  it. 

85  Ky.  98;  s.  c.  2  S.  W.  Rep.  667.  ^  Mississippi    &c.    Boom    Ck>.    v. 

'  Camden  &c  R.  Co.  v.  May's  Land-  Prince,  84  Minn.  79. 

ing  &c.  R.  Co.,  48  N.  J.  L.  530;  7  Atl.  •  People  v,  Mellen,  82  lU.  181. 

Bep.  623;  4  Cent.  Rep.  801.  '  Rogers  v.  Mannfactorers' &c.  Co., 

<  Savannah  &c.  R.  Co.  v.  Gelger,  21  109  Pa.  St.  109. 
Fla.  669.    This  decision  is  so  plainly 
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boroughs  from  the  burden  of  paying  damages  for  roads  opened  in  the 
boroughs,  and  to  shift  that  burden  upon  the  county.^ 

§  620.  Instances  of  Statutes  not  Subject  to  the  Constitu- 
tional Objection.  —  '  '•  An  act  to  provide  for  the  closing  of  the  en- 
trances of  the  tunnel  of  the  Long  Island  Railroad  Company,  in  Atlantic 
Street,  in  the  city  of  Brooklyn,  and  restoring  said  street  to  its  proper 
grade,  and  for  the  relinquishment  by  said  company  of  its  right  to  use 
steam  power  within  said  city," — has  been  held  not  obnoxious  to  a 
constitutional  provision  declaring  that  ''  no  private  or  local  bill  which 
may  be  passed  by  the  legislature,  shall  embrace  more  than  one  subject, 
and  that  shall  be  expressed  in  the  title."    The  single  special  subject  em. 
braced  in  this  act  was  the  provision  for  changing  a  steam  railroad  and 
tunnel  into  a  surface  horse  railroad,  and  the  mere  fact  that  the  owners 
of  the  steam  railroad  and  franchise  were  compensated  for  surrendering 
it,  and  that  the  statute  provided  for  the  raising  of  the  funds  to  make  the 
compensation  did  not  bring  it  within  the  inhibition.     Moreover,  the  title 
of  the  act  was  regarded  as  sufficiently  expressing  the  object,  within  the 
spirit  and  meaning  of  the  constitutional  restriction.     ''This  constitu- 
tional restriction,"  said  the  court,  ''  does  not  require  that  the  title  of  an 
act  shall  specify  all  its  provisions."  2    .    .    .    .     *«  ^^  act  requiring 
railroad  corporations,  or  other  persons  operating  and  controUing  rail- 
roads, to  fence  their  rigJU  of  way  and  railroad  track,  and  to  construct 
barriers  and  cattie  guards  at  certain  public  road  and  highway  crossings, 
and  to  maintain  and  keep  the  same  in  repair,  and  prescribing  remedies 
and  penalties  for  failing  to  do  so,"  has  been  held  sufficiently  broad  to 
embrace  a  section  providing  that  gates  at  private  farm  railroad  crossings 
shall  be  constructed  and  maintained  by  the  land-owners.  3    .    .    .    . 
''An  act  concerning  drainage**  constitutionally  embraces  legislation 
authorizing  a  board  of  drainage  commissionera,^    The  provisions  of  a 
body  of  revised  laws  under  a  title  called  "  Code  of  Civil  Practice,*' 
subdivision  "  Executions,"  pointing  out  the  duties  of  officers  of  corpora- 
tions in  regard  to  the  payment  of  judgments  against  a  corporation,  and 
declaring  the  consequences  to  the  officers  personally  of  a  failure  to  com- 
ply with  the  requirements  of  the  law,  are  "  properly  connected  with  the 
subject  and  title  of  the  enactment  of  which  they  form  part. "  ^    -    -    -    - 
"  An  act  to  provide  compensation  to  the  owners  of  animals  killed  or  in- 


1  Re  Boad  in  Phoenixyllle,  109  Pa. 
St.  44. 

»  People  V.  Lawrence,  41  N.  Y.  187, 
189.  See  also  People  v,  McCann,  16 
N.  Y.  58;  Conner  v.  Mayor,  1  Seld.  (N. 
Y.)  286. 
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*  Hunt  V.  Lake  Shore  &c.  B.  Co., 
112  Ind.  69, 79;  8.  c.  18  Northeast.  Rep. 
268;  11  West.  Rep.  107. 

*  Ross  0.  Davis,  97  Ind.  79;  Wisfa- 
mier  v.  State,  Id,  160. 

*  Porter  v.  Thomson,  22  Iowa,  391. 
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lured  by  the  oars,  locomotives,  or  other  carriages  of  any  railroad 
companies   in    this    State,"   may  properly  embrace  an  exertion  in 
the  case  of    snch  railroads  as  are  suitably  fenced.^      .      .      .      - 
^^  An  act  to  regolate  public  warehouses j  and  the  warehousing  and  in- 
spection of  grain,  and  to  give  effect  to  article  13  of  the  constitution  of 
this  State," — has  been  held  broad  enough  to  include  a  section  pre- 
scribing the  penalty  for  issuing  warehouse  receipts  for  any  property  not 
actaally  in  store,  or  for  issuing  ^audu^en^  receipts^  or  for  not  canceling 
receipts  under  certain  circumstances.^    ....     <' An  act  relating 
to  the  liability  of  railroads  for  damages  by  fire  "  is  a  sufficient  title  to 
inclade  a  provision  that,  when  it  is  established  that  the  fire  was  set  out 
bj  the  operation  of  the  railroad,  it  shall  be  prima  facie  evidence  of  neg- 
ligence on  the  part  of  the  company,  and  that  in  an  action  for  damages 
plaintiff's  contributory  negligence  shall  be  considered  in  determining  his 
ri^t  of  recovery.*    ....««  An  act  in  relation  to  a  portion  of  the 
submerged  lands  and  Lake  Park  grounds  lying  along  and  adjacent  to  the 
shore  of  Lake  Michigan  on  the  eastern  frontage  of  the  city  of  Chicago," 
has  been  held  sufficiently  expressive  as  a  title  to  include  provisions 
giying  the  city  the  fee  to  certain  partially  submerged  lands,  with  author- 
ity to  sell  the  same,  and  giving  the  fee  of  certain  other  submerged 
lands  to  a  railroad  company,  with   the  right  to  maintain  docks  and 
wharves  thereon.^    ....     '^An  act  for  the  benefit  of  theLouis- 
^e  and  Oldham  Turnpike  Road  Company,"  authorizes  the  company 
to  borrow  money,  and  to  execute  mortgages  to  secure  its  payment ;  the 
second  section  gives  the  directors  power  to  sell  the  road,  right  of  way, 
etc.,  and  apply  the  proceeds  to  the  pa3rment  of  debts ;  the  third  section 
authorizes  the  chancellor  to  sell  the  road,  etc.,  upon  the  application  of  a 
creditor;  and  the  fourth  section  subrogates  the  purchaser  to  the  rights 
and  powers  of  the  company.     All  this  relates  to  but  one  subject,  and  that 
is  folly  expressed  in  the  title.^  ....    The  subject  of  an  act  entitled 


^  ICadison  &c.  B.  Co.  v.  Whiteneck, 
8Ind.  217. 

*  Sykes  v.  People,  127  111.  117;  «.  c. 
WN.B.Hep.  706. 

'  liissonri  &c.  B.  Co.  v.  Merrill,  40 
Kan.  404;  s.  c.  19  Pac.  Bep.  798. 

*  State  V.  Illinois  Central  B.  Co., 
88  Ited.  Rep.  780,  opinion  by  Harlan, 
^-  Acts  with  the  following  titles  have 
Iwen  held  not  within  snch  a  constitu- 
tional inhibition:  ««To  enable  the 
United  Companies  to  improve  lands 
^der  water  at  Kill  von  Kull  and  other 
places:"  Hobokenv.  Pennsylvania  R. 


Co.,  124  U.  S.  656;  5.  c.  8  Snp.  Ct  Rep. 
648;  '<to  legalize  the  issuing  of 
bonds," — the  object  being  to  raise 
money  to  pay  bounty  to  volunteers  to 
serve  In  time  of  war:  Coffman  v, 
Keightly,  24  Ind.  609;  Board  of  Com- 
missioners o.  Bearss,  26  Ind.  110; 
**  for  the  relief  of  the  creditors  of  the 
Lockport  &  Niagara  Falls  Railroad 
Company:"  Hosier  v.  Hilton,  16 Barb. 
(N.  Y.)  667. 

'  Louisville  ftc.  Co.  v.  Ballard,  2 
Mete.  Ky.  1C6. 
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paoies,  and  defining  their  powers  and  duties,"  is  sufficient  to  embrace, 
without  particular  mention,  provisions  for  winding  up  such  companies 
when  they  become  insolvent,  including  their  examination  by  the  insur- 
ance commissioner,  the  appointment  of  a  receiver,  and  the  assessment 
of  policy-holders  to  pay  liabilities.     These  are  all  necessarily  incident  to 
the  object  expressed  in  the  title.  ^    --..*'  Provisions  prescrib- 
ing the  examination^  by  proper  State  officers,  into  the  affairs  of  insur- 
ance companies y  and  imposing  joena^^ie^  for  false  representations  on  such 
examination,  even  if  made  applicable  to  existing  companies,  may  be  in- 
cluded in  an  act  entitled  ^'  an  act  relative  to  the  organization  and  powers 
of  fire  and  marine  insurance  companies  transacting  business  within  this 
State."    The  court,  speaking  through  Cooley,  C.  J.,  say:  *'  It  is  by 
no  means  essential  that  every  end  and  means  necessary  or  convenient  for 
the  accomplishment  of  the  general  object,  should  be  either  referred  to 
or  necessarily  indicated  by  the  title.     All  that  can  reasonably  be  re- 
quired is,  that  the  title  shall  not  be  made  to  cover  legislation  incongruous 
in  itself,  and*  which,  by  no  fair  intendment,  can  be  considered  as  having 
a  necessary  or  proper  connection."  ^    ....     ''An  act  in  relation 
to  the  duties  of  railroad  companies  "  may  properly  embrace  provisions 
in  respect  of  the  liabilities  of  railroad  companies.' 

§  623.  Acts  Parporting  to  Amend  Former  Acts. — It  may  be 

stated,  as  a  general  proposition,  that  an  act  which  by  its  title 
merely  purports  to  amend  a  former  act,  which  it  recites  by  its 
title,  is  unconstitutional  and  void,  under  the  provisions  which  we 
are  considering,  if  it  introduces  a  subject  not  germane  to  the  title 
of  the  former  act.  The  test  by  which  to  determine  whether  a  par- 
ticular subject  can  be  embraced  within  the  title  *^  an  act  to  amend'  * 
a  former  act,  is  to  consider  whether  the  subject  could  have  been 
embraced  within  the  original  act  under  its  title.  **  If,  under  the 
original  title  of  the  act  incorporating  the  company,  it  would  have 
been  competent  to  confer  upon  the  corporation  the  powers  con- 
tained in  the  amendments,  then  there  can  be  no  doubt  of  the 
power  to  confer  them  upon  it  by  way  of  amendment  to  such  act, 
and  under  the  title  of  *  an  act  to  amend '  the  orisrinal  act,  recit- 
ing  its  title.     Any  additional  powers  may  be  given  to  the  com- 

'  Wardle   v,  Townsend,  75    Mich.  Potts,  7  Ind.  681;  People  o.  Mahaney, 

385;  $.  c.  42  N.  W.  950.  13  Mich.  495. 

,  *  People  9.  State  Ins.  Co.,  19  Mich.  >  McAnnlch   v.  Mississippi  &c.  B. 

393, 398;  citing  Indiana  &c.  B.  Co.  v.  Co.,  20  Iowa,  888. 
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necessarily  invalid  because,  being  amendatory  of  a  previoas  act, 
tlie  title  does  not  expressly  so  state.^ 

§  B24.  lUastrations  of  the  Titles  of  Amendatory  Acts. —  A 

recent  case  in  New  York  famishes  an  excellent  illustration  of  this.     By 
an  act,  a  corporation  had  been  created  whose  business  was  the  trans- 
loission  of  letters,  packages  and  merchandise  through  pneumatic  tubes 
under  the  streets  of  New  York  and  Brooklyn.     A  supplementary  act 
expressing  in  its  title  the  same  purpose  contained  in  its  body  provisions, 
which  in  effect  authorized  the  purposes  of  the  corporation  to   be 
changed  to  the  construction  and  maintenance  of  an  underground  steam 
or  horse  raibroad.     It  was  held  that  this  was  so  wide  a  departure  from 
the  purpose  of  the  act  as  expressed  in  the  original  title  and  in  the  title 
of  the  amendatory  act,  as  to  render  it  void.     Earl,  J.,  said:  '^  A  title 
purporting  that  an  act  provides  for  pneumatic  transportation  would  not 
be  sufficient  for  an  act  authorizing  the  construction  and  operation  of  a 
horse  railway  or  a  steam  railway;  as  a  title  purporting  that  an  act 
aathorizes  a  line  of  omnibuses  for  the  transportation  of  passengers, 
would  not  be  sufficient  for  an  act  authorizing  the  construction  of  a  rail- 
way for  the  same  purpose."^    -    -    -    -    The  above  proposition  is 
also  well  illustrated  by  a  case  in  Pennsylvania,  where  the  title  of  an  act 
of  incorporation  of  a  passenger  railway  company  authorized  them  to 
lay  their  tracks  in  a  number  of  designated  streets.     Subsequently,  an 
act  was  passed  entitled   ^^a  supplement  "    [to  the  first  named  act] 
aathorizing  the  company  to  declare  dividends  quarterly  and  to  lay  addi- 
tional tracks  of  railway.     It  was  held  that  this  latter  clause  did  not 
warrant  a  provision  in  the  body  of  the  amendatory  act,  authorizing  the 
company  to  extend  its  railway  into  new  territory  not  hitherto  authorized 
to  be  used.'    ....    So,  where  the  title  of  the  original  act  was, 
"an  act  for  the  incorporation  of  manufacturing  companies,'*  and  the 
title  of  the  amendatory  act  was,  ^^  an  act  to  amend  section  1,  of  an  act 
entitled  *•  an  act  for  the  incorporation  of  manufacturing  companies,'  " 
etc.,  and  this  amendatory  act  contained  a  provision  for  the  incorpora- 
tion of  companies  to  carry  on  a  mercantUe  business,  it  was  held  that  it 
was  void.*    -    -    -    -    Another  very  apt  illustration  of  this  principle 
is  famished  by  an  attempt  to  amend  a  statute  of  Michigan,  the  title  of 
which  was  ^'  an  act  to  authorize  the  formation  of  corporations  for 
literary  and  scientific  purposes."    The  third  section,  in  prescribing 

^  Timm  V.  Harrison,  ^09  111.  503.  >  Union  Passenger  R.  Co.'s  Appeal, 

*  Astor  V.  Arcade  R.   Co.,   118  N.  81  Pa.  St.  91. 
r.  93,  109;   8.  c.  20  Northeast.  Bep.         *  Eaton  v.  Walker,    76  Mich.  579; 

594.  9.  e.  43  N.  W.  Bep.  688. 
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what  should  be  set  forth  by  each  society  in  the  articles,  included: 
"  Thirds  The  objects  for  which  it  is  organized,  which  shall  be  only  for 
the  promotion  of  literary  and  scientific  pursuits."  ^    The  second  sec- 
tion, in  giving  general  directions  for  the  agreement  of  incorporation 
contained  a  similar  reference  to  this  purpose.     In  1867  an  act  was 
passed  to  amend  section  2  of  the  above  act  so  as  to  include  ^  ^  missionary 
and  other  benevolent  purposes."  ^    This  amendment  made  that  section 
read  as  follows:  ^^  Sec.  2.  Any  number  of  persons,  not  less  than  ten, 
who  shall,  by  articles  of  agreement  in  writing,  associate  themselves  to- 
gether according  to  the  provisions  of  this  act,  for  literary  or  scientiiic 
purposes,  or  both,  or  for  misstonary  or  other  benevolent  purposes,  and 
who  shall  comply  with  the  provisions  of  this  act,  shall,  with  their  suc- 
cessors and  assigns,  constitute  a  body  politic  and  corporate,'*  etc.    An 
association  was  organized  under  this  amendatory  act,  the  objects  of 
which    were  thus  expressed   in  its  articles:     ^^  8.  The  objects  for 
which     this    corporation    is    organized,    are:    to    encourage     total 
abstinence  from  all  intoxicating  beverages,  including  cider,  cordials, 
fermented  and  spirituous  liquors  of  every  kind,  name  and  description ; 
to  provide  relief  in  case  of  sickness  and  accident,  and  for  the  burial  of 
deceased  members ;  and  to  promote,  foster  and  encourage  literary  pur- 
suits of  any  kind  among  its  members,  including  the  cultivation  of  a  taste 
for  music  and  scientific  acquirements,  and  to  which  end  a  library  shall 
be  procured  and  maintained."    It  was  held  that  the  amendatory  act  was 
not  a  valid  statute ;  that  no  action  depending  upon  it  could  be  upheld, 
but  that  the  original  statute  must  be  read  as  though  the  amendatory  act 
had  never  been  passed.     In  delivering  the  opinion  of  the  court,  Camp- 
bell, C.  J.,  said :     ''  Our  constitution  is  very  positive  in  its  requirement 
that  ^  no  law  shall  embrace  more  than  one  object,  which  shall  be  ex- 
pressed in  its  title.'  ^     The  statute  of  1865  is  confined  by  its  title 
expressly  to  '  literary  and  scientific  purposes.'     The  third  section  de- 
clares that  the  objects  for  which  corporations  are  organized  under  it 
'  shall  be  only  for  the  promotion  of  literary  and  scientific  pursuits.' 
The  title  and  this  section  remain  unchanged,  and  indicate  a  clear  un- 
derstanding that  literary  and  scientific  pursuits  are  not  to  be  confounded 
with  other  matters,  however  proper  and  desirable.     Our  laws  have  al- 
ways distinguished  between  religious  purposes  and  those  of  general 
benevolence,  as  they  have  between  purposes  of  benevolence  and  those  of 
a  different  character.     It  has  been  deemed  expedient  to  provide  differ- 
ent regulations  for  all  these  subjects.     No  one  can  hesitate  to  see  that 
the  purpose  of  the  statute  of  1867  was  to  introduce  an  entirely  new 

1  Sess.  Laws  Mich.  1865,  pp.  725,  *  1  Sess.  Laws  Mich.  1867,  p.  21. 

726.  s  Citing  Const.  Mich.,  art.  4,  §  20. 
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object  of  l^islation  foreign  to  the  existing  statute,  and  incapable,  by 
the  most  liberal  constmction,  of  falling  within  its  terms.  This  being 
so,  the  new  law  conld  only  have  the  effect  of  bringing  in  an  amendment 
oatside  of  the  purpose  indicated  by  the  title,  and  inconsistent  with  sec- 
tion three,  which  conforms  to  the  title,  and  which  is  not  amended  or 
repealed.  Such  an  amendment  is  void,  as  within  the  express  prohibi- 
tion of  the  constitntion.  It  does  not  seek  to  add  to  literary  and  scientific 
corporations  any  new  incidental  powers  not  inconsistent  with  their 
articles.  It  treats  the  whole  matter  added  as  a  new  and  independent 
purpose,  not  requiring  any  connection  with  those  mentioned  in  the 
title,  Mid  absolutely  repugnant  to  the  third  section,  which  would  neces- 
aazilj  be  repealed  as  to  its  third  subdivision,  if  the  amendment  could  be 
upheld. "  ^  -  -  -  -  ^^  An  act  to  amend  the  several  acts  in  relation  to 
the  dty  of  Rochester,"  has  been  held  large  enough  as  a  title  to  embrace 
any  matter  relating  to  the  business  and  government  of  that  municipai- 
ity,>-th6  court  saying  that  ^^  when  the  title  of  a  local  or  private  act  ex- 
presses the  general  purpose  or  object,  all  matters  fairly  and  reasonably 
eonnected  with  it,  and  all  measures  which  will  facilitate  its  accomplish- 
ment, are  proper  to  be  incorporated  in  the  act  and  are  germane  to  the 
title."  And  again;  ^' Where  the  subject  is  general,  comprehending 
aQ  the  functions  of  the  corporation,  provisions  in  relation  to  any  of  them, 
or  necessary,  or  pertinent  to  accomplish  and  carry  out  any  of  them, 
may  be,  so  far  as  this  constitutional  clause  is  concerned,  incorporated 
m  the  bill.  No  one  can  be  misled  by  such  a  title,  and  the  I^islators 
and  people  are  alike  notified  of  the  purpose  of  the  act."  3  .  •  .  . 
Under  "  an  act  to  reorganize  the  Medical  Society  of  New  Jersey,"  the 
fonen  ci  the  former  society  could  be  repealed  and  net/o  ones  confer- 
red.'^ -  -  -  -  ^^  An  act  to  amend  the  charter  of  "a  rai^roaeZco^Tipan^, 
may  embrace  a  provision  that  '*  actions  for  injuries  to  stock  and  other 
property  on  said  railroad  by  the  company  or  its  agents,  must  be  brought 
within  8ia;  mon£^  after  such  injury," — the  court  saying:  ''This  act 
relates  to  but  one  subject,  and  that  is  clearly  expressed  in  the 
title,  and  the  legislation  under  it  is  in  reference  to  the  subject- 
matter  of  the  title,  and  has  a  direct  connection  with  it."  *  -  -  -  - 
'^  An  act  to  amend  an  act  entitled  *an  act  to  incorporate  the  North- 
western University,'  "  validly  embraced  a  provision  prohibiting  the  sale 
of  ardent  spirits  within  four  miles  of  the  University,  under  a  penalty  to 
he  recovered  by  the  county.*    -    -    -    -    An  act  to  amend  a  certain 

^  Ftople  V.  Father  Matthew  ftc.  So-  ^  O'Bannon    v.   Louisville   &c.  B. 

ciety,  41  Mich.  67,  72.  Co.,  8  Bush  (Ky.),  348, 362. 

•People  V.  Briggs,  50  N.  T.  653;  *  O'Leary  v.  Cook  County,  28  m. 

opinion  by  Church,  C.  J.  584. 


'  fiiU  V,  Morrison,  46  N.  J.  L.  488. 
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chapter  of  the  general  statutes  entitled  '^  an  act  to  provide  for  the  for- 
mation of  corporations,"  has  been  held  sufficiently  specific  to  embrace 
a  provision  requiring  the  payment  of  a/ee  to  the  Secretary  of  State  of  a 
corporation  upon  fiting  its  certificate  of  organization.^  .  .  .  - 
^'  An  act  to  amend  an  act  to  create  a  cammisiion  of  arbitration  and 
award,  to  define  the  powers  and  duties  thereof,  and  to  make  appropriation 
to  pay  the  salaries  of  the  judges  thereof,"  which  amended  an  act  creat- 
ing what  is  usually  called  a  supreme  court  commiaeion,  by  merely  adding 
another  duty  to  that  originally  imposed  on  the  so-called  commission  of 
arbitration,  was  not  obnoxious  to  such  a  constitutional  provision.^ 
.  .  .  •  ^'  An  act  to  amend  the  charter  of  a  city,  changing  the  of- 
fice of  city  attorney  from  an  appointive  to  an  elective  office,  was  held 
properly  to  embrace  this  provision.'  ....<«  An  act  to  amend  the 
charter  "  of  a  certain  turnpike  company,  provided  that  ^^  the  charter  of 
the  said  turnpike  company  be  and  the  same  is  hereby  repealed  as  fol- 
lows, to  wit,"  —  providing  that  the  company  should  be  relieved  from 
the  provisions  of  a  general  statute  relating  to  the  election  of  officers, 
and  prescribing  the  manner  in  which  the  stock  owned  by  the  society 
should  be  voted.  It  was  held  that  the  subject  of  this  act  was  sufficient- 
ly expressed  in  the  title,  the  word  '*  repealed  "  having  been  used  instead 
of  '^  amended"  by  an  obvious  mistake:  it  was  an  amendment  accord- 
ing to  legislative  intent.  ^  -  -  -  -  An  act  to  amend  the  charter  of 
the  city  of  New  York  ^  has  been  held  broad  enough  to  embrace  a  pro- 
vision prohibiting  aldermen  from  sitting  as  judges  of  Oyer  and  Ter- 
miner and  of  the  Sessions,  and  providing  that  the  remaining  judge  in 
those  courts  should  hold  the  courts  without  the  aldermen.^  So,  pro- 
visions for  the  extension  of  the  limits  of  a  city  may  be  embraced  under 
the  title  *'  an  act  to  amend  the  charter  of  the  city  of,"  etc.'' 

§  625.  Void  as  to  Matter  not  Expressed  in  TittOf  though 
Valid  as  to  the  Best.  —  On  a  principle  elsewhere  more  fully 
stated  9^  it  is  the  constant  practice  of  the  courts  to  declare 
statutes  which  contain  matters  not  expressed  in  their  titles,  void 
as  to  such  matters,  though  valid  as  to  the  rest.     In  such  cases 

1  Edwards  v.  Denver  &c.  R.  Co.,  18  ^  The  exact  language  of  the  title 

Colo.  69;  «.  c.  21  Fac.  Rep.  1011.  does  not  appear  to  be  given  in  the  re- 

*  Stone  V,  Brown,  54  Tex.  831,  841.      port. 

'  PoWeU  V,  Jackson  Common  Coun-  <  PhUUps  v.  Mayor,  1  HUt.  (N.  T.) 

oil,  51  Mich.  129;  citing  Pack  v.  Bar-  483. 
ton,  47  Mich.  520.  t  Prescott  r.  City  of    Chicago,  60 

*  CasseU  v.  Lexington  &c.  Tump.  lU.  121. 

Co.  (Ky.),  9  S.  W.  Rep.  502.  »  Post,  §  668. 
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the  incongraoas  matter  is  generally  severable  from  the  other 
matter,  within  the  principle  already  explained.^ 

§  020.  Distinctions  Dependinsr  upon  the  Use  of  the  Words 
**  Subject  **  and  **  Object.''  —  Most  of  the  constitational  pro- 
visions under  consideration  declare  that  an  act  of  the  legislature 
shall  contain  but  one  **  subject "  and  that  that  shall  be  expressed 
in  its  title ;  but  some  of  them  use  the  word  <^  object/'  A  dis- 
tmction  has  turned  on  the  substitution  of  the  word  <<  subject" 
instead  of  **  object."  In  a  case  in  the  Supreme  Court  of  New 
York  it  is  said :  *<  It  must  not  be  overlooked  that  the  constitu- 
tion demands  that  the  title  shall  express  the  subject^  not  the 
dbjedi  of  the  act.  It  is  the  matter  to  which  the  statute  relates 
and  with  which  it  deals,  and  not  what  it  proposes  to  do,  which 
is  to  be  found  in  the  title.  It  is  no  constitutional  objection  to  a 
statute,  that  its  title  is  vague  or  unmeaning  as  to  its  purpose,  if 
it  be  sufficiently  distinct  as  to  the  matter  to  which  it  refers."  ' 
In  Texas,  under  a  constitutional  provision  using  the  word 
''  object,"  it  was  said :  '*  It  could  not  have  meant  that  the  word 
'  object '  should  be  understood  in  the  sense  of  <  provision ; ' 
for  that  would  render  the  title  of  the  act  as  long  as  the  act  it- 
self. Various  and  numerous  provisions  may  be  necessary  to  ac- 
complish the  one  general  object  which  an  act  of  the  legislature 
proposes.  Nor  could  it  have  been  intended  that  no  act  of  legis- 
lation should  be  constitutional  which  had  reference  to  the 
accomplishment  of  more  than  one  ultimate  end.  For  an  act 
having  one  main  or  principal  object  in  view,  may  incidentally 
affect  or  be  promotive  of  others ;  and  it  would  be  impossible  so 
to  legislate  as  to  prevent  this  consequence.  The  intention 
doabtless  was,  to  prevent  embracing  in  an  act,  having  one  osten- 
sible object,  provisions  having  no  relevancy  to  that  object,  but 
really  designed  to  effectuate  other  and  wholly  different  objects, 
and  thus  to  conceal  and  disguise  the  real  object  proposed  by  the 
provisions  of  an  act,  under  a  false  or  deceptive  title."  ^  It  may 
be  doubted,  however,  whether  any  sound  distinction  can  be 

1  Kississippi   &c.   Boom     Co.   v,     in    Stone   o.   Brown,    54   Tex.    830, 
Prince,   84   Minn.   7^;    Dewhurst  v,      841. 
Allegheny  City,  96  Pa.  St.  487.  *  Tadlock  «.  Eccles,  20  Tex.  782, 

'  People  V.  Lawrence,  86  Barb.  (N.      792 ;  tt,  c.  78  Am.  Dec.  218,  opinion  by 
Y.)  189,  192.    Quoted  with  approval     Wheeler,  J. 
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drawn  npon  the  use  of  either  of  these  words  instead  of  the 
other ;  for  it  is  perceived  that  those  courts,  in  whose  consti- 
tutions the  word  **  subject"  is  used,  take  the  same  view  of  the 
meaning  of  the  provision  as  that  above  stated  by  the  Texas  court. 

§  627.  liongr  Practical  Construction.  —  The  maxim  com- 
munis error  facit  jus f  has  been,  in  substance,  applied  in  the  solu- 
tion of  this  question,  and  it  has  been  held  that  a  long  practical  con- 
sti*uction  of  an  important  statute,  in  which  it  has  been  acquiesced 
in  as  valid,  will  bar  any  mere  technical  objection  to  its  consti- 
tutionality, based  on  a  want  of  precision  in  setting  forth  its  pur- 
pose in  its  title.  In  so  holding  it  was  said  by  Graves,  J. :  '<  It 
is  now  more  than  ten  years  since  the  act  was  passed  and  dove- 
tailed into  our  system  of  important  statutes.  The  people  and 
the  government  have  aoquiesced  in  it,  as  a  piece  of  legislation 
lawfully  enacted,  and  interests  of  vast  magnitude  have  mean- 
while sprung  forth  and  flourished  under  it.  The  whole  country 
has  acted  on  tiie  faith  that  it  originated  legitimately  and  con- 
stituted a  valid  statute ;  and  if  we  were  satisfied  that  the  legisla- 
ture stumbled  and  overlooked  something  which  a  nice  regard 
for  the  clause  referred  to  would  have  prompted,  wo  should  deem 
it  our  duty  to  yield  to  the  long  practical  construction  and 
acquiescence,  and  decline  to  set  up  a  view  which  would  reach 
back  and  overturn  the  statute,  and  uproot  and  destroy  an  array 
of  interests  it  would  be  difficult  to  either  measure  or  number."  ^ 


Articlb  IV.     Rbstraimts  as  to  the  Mode  of  Passing  Laws. 


Section 

632.  Constitntional  proyislons  requir- 

ing assent  of  two-thirds  of 
each  house. 

633.  Whether  provisions  as  to  pass- 

ing bins  directory  or  manda- 
tory, 

684.  Whether  ootirts  wiU  go  behind 
the  enrollment. 

635.  Presumptions  in  favor  of  regu- 
larity of  passage. 


Section 

636.  Whether  parol  evidence  admissi- 

ble on  the  question, 

637.  Signed  by  the  governor  or  no  law. 

638.  ConstltutioDal  provisions  requir- 

ing amendments  of  charters  to 
be  submitted  to  a  vote  of  the 
people. 

639.  That  no  law  shaU  create,  renew 

or  extend  the  charter  of  more 
than  one  corporation. 


1  Continental  Improvement  Co.  v,  application  of  the  maxim,  eommumi 

Fhelps,  47  Mich.  299,  803.    As  to  the  error  facU  jus,  see  Cole  v.  Skrainka, 

extent  to  which  courts  can  go  la  the  37  Mo.  App.  437,  dissenting  opinion. 
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§  632.  Constitational  Provision  Beqnlrinfir  Assent  of  Two 
Thirds  of  each  Hoase.  — A  constitutional  provision  that  ^^  the 
legislature  shall  pass  no  act  of  incorporation,  unless  with  the 
assent  of  at  least  two-thirds  of  each  house/'  was  held  by  Mr. 
Jastice  McLiean  at  circuit  not  to  restrict  the  legislature  from 
creating  more  than  one  corporation  in  the  same  act ;  but  in  his 
Tiew  the  legislature  might  establish  an  indefinite  number  of 
corporations  in  the  same  act,  as  well  as  a  limited  number.^  This 
view  was  denied  by  the  Supreme  Court  of  Michigan,  and,  it 
being  a  question  of  the  interpretation  of  the  constitution  of 
that  State,  the  view  of  the  State  court  prevailed.*  Such  a 
provision  existed  in  the  constitution  of  New  York.  It  was  at 
first  held  that  it  did  not  apply  to  public  corporations,  bat  that  it 
applied  only  to  private  corporations,  such  as  banking  institutions, 
etc.^  But  this  doctrine  was  denied  and  overruled  in  subsequent 
cases.*  In  another  case  two  members  of  the  Court  of  Errors  of 
New  York  advanced  the  opinion  that  this  constitutional  provision 


1  Falconer  o.  CampbeU,  2  McLean 
(U.  8.),  196. 

*  The  Michigan  Banking  Law  of 
1887  wa8  held  to  be  nneonstitntional 
alter  many  banks  had  been  organ- 
ized under  it  and  after  many  rights 
liad  thereby  become  rested,  on  the 
groond  that  it  had  been  enacted  in 
Tiolation  of  a  constitntlonal  provision 
of  that  State  that  ^^the  legislature 
Shan  pass  no  act  of  incorporation 
unless  with  the  assent  of  at  least  two- 
thirds  of  each  house.'*  Green  v.  Graves, 
1  Doagl.  (Mich.)  851 ;  Farmers  &  Me- 
chanics Bank  v.  Troy  City  Bank,  Id. 
457.  Mr.  Jnstice  McLean  at  circuit 
twice  held  the  same  statute  to  be 
valid,  —  once  in  his  very  elaborate 
judgment  in  Falconer  ??.  Campbell,  2 
McLean  (U.  8.)i  195,  and  again  in 
White  V.  How,  3  McLean  (U.  8.)»  HI.  ' 
Bat  the  Supreme  Court  of  Michigan 
Anally  declared  it  unconstitutional 
and,  the  Federal  court  being  bound  by 
the  State  decision  in  respect  of  the  in- 
terpretation of  its  own  constitution, 
Mr.  Jastice  McLean  subsequently  in 


Nessmith  o.  Sheldon,4  McLean  (U.  S.)  ^ 
875,  declared  the  act  unoonstitutiooalt 
and  his  decision  was  affirmed  on 
error  in  7  How.  (U.  S.)  812* 

•  People  V,  Morris,  18  Wend.  (N. 
Y.)  825. 

*  In  People  t>.  Pnrdy,  2  Hill  (N.  Y.), 
81,  48,  the  act  in  question  was  one 
taking  from  the  aldermen  of  the  ci^ 
of  New  York  certain  pMciol  powers 
exercised  by  them  iadiiTidiiatty.  Coweii, 
J.,  was  of  opinion  that  the  act  did  not 
interfere  with  any  corporate  powers^ 
and  therefore  did  not  require  a  two- 
tiiirds  vote  for  its  passage;  Kelson, 
C.  J.,  adhered  to  his  opinion  in  People 
t7.  Morris,  supra^  that  the  constitu- 
tional inhibition  did  not  apply  to 
municipal  corporations;  and  Bronson, 
J.,  dissented.  This  case  was  reversed 
in  the  Court  of  Errors,  9uib  n(ym.  Pordy 
V.  People,  4  HiU  (N.  Y.),  884,  and  the 
doctrine  of  People  «.  Morris  was  there 
finally  overthrown.  See  also  DeBow 
V.  People,  1  Denio  (N.  Y.)»  ^t  12  (ovw- 
ruled  in  Gifford  v.  Livingston,  3  Penio 
(N.  Y.),  881). 
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did  not  reach  private  corporations ^  sach  as  banks,  provided  they 
were  created  undei*  general  laws  which  authorized  everybody  to 
form  corporations.^  The  struggle  finally  ended  with  a  decision 
in  the  Court  for  the  Correction  of  Errors,  decided  by  a  vote  of 
fifteen  members  against  seven,  in  which  it  was  resolved,  on  the 
authority  of  the  case  of  Warner  v.  Beers,^  that  the  statute  was 
valid  and  constitutionally  enacted,  although  it  may  not  have  re- 
ceived the  assent  of  two-thirds  of  the  members  elected  to  each 
branch  of  the  legislature,  and  that  the  decision  in  that  case  was 
conclusive.^ 


1  Warner  v.  Beers,  28  Wend.  (N. 
Y.)  103.  But  this  view  was  thought 
to  be  opposed  to  the  subsequent  de- 
cisions of  the  Court  of  Errors.  Furdy 
V,  People,  aupra.  See  the  observations 
of  Bronson,  C.  J.yin  DeBowo.  People, 
1  Denlo  (N.  Y.),  9. 

a  28  Wend.  (N.  Y.)  108. 

'  Glflord  o.  Livingstone,  2  Denlo 
(N.  Y.),  880,  402.  See  also  Thomas 
V.  Dakln,  22  Wend.  (N.  Y.)  9;  Hunt  v. 
Van  Alstjne,  25  Id.  606;  Bank  of 
Watertown  v.  Watertown,  Id,  686; 
Curtis  «.  Leavltt,  17  Barb.  (N.  Y.)  809; 
Palmer  v,  Lawrence,  1  Seld.  (N.  Y.) 
889.  Dedaions  under  ob$olete  constitu- 
ttonSf  special  Btatutes,  etc,:  Many  decis- 
ions in  the  earlier  courts^  or  in  the 
less  authoritative  courts,  or  In  cases 
under  obsolete  constitutional  provis- 
ions, or  imder  special  and  peculiar 
statutes,  have  been  collected  by  the 
writer;  but  the  limits  of  space  allowed 
to  him  wlU  not  permit  a  statement  of 
them  in  detail;  nor  is  it  thought  that 
it  would  be  useful  to  make  such  a 
statement.  They  wlU  be  referred  to 
with  the  greatest  brevity,  — indexed,  so 
to  speak.  A  statute  was  held  not  un- 
constitutional as  being  a  private  bill 
granting  to  a  corporation  the  right  to 
lay  down  tracks,  —  the  right  already 
existing, — nor  as  being  an  <<  exclu- 
sive privilege,*'  In  People  v.  Long 
Island  R.  Co.,  60  How.  Pr.  (N.  Y.) 
895.  The  charier  of  the  State  Bank 
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of  Alabama  was  not  unconstitutional, 
by  reason  of  the  fact  that  the  remedy 
for  and  against  the  bank  was  not  re- 
ciprocal ;  that  aU  debtors  must  be  sued 
in  the  county  In  which  the  bank  was, 
and  that  the  president  was  authorized 
by  the  charter  to  create  a  certificate 
to  be  used  as  evidence  In  its  favor: 
Lyon  v.  State  Bank,  1  Stew.  (Ala.) 
442,  467.  The  original  charter  granted 
to  the  Bank  of  Illinois  in  1816  was 
constitutional,  the  court  proceeding 
upon  the  view  that  the  power  of  legis- 
lation is  inherent  in  a  State  legisla- 
ture, and  is  plenary,  except  in  so  far 
as  the  constitution  is  restrictive  upon 
it:  People  v.  Marshall,  6  HI.  678. 
The  Illinois  act  of  1885,  extending  the 
charter  of  the  same  bank,  was  also 
constitutional :  Ibid. ;  Wilmans  v.  Bank 
of  Illinois,  6  111.  667.  The  proviso  to 
the  third  section  of  the  Illinois  act  of 
1857,  amending  the  general  banking 
law,  was  constitutional,  although  not 
submitted  to  a  vote  of  the  peopk: 
Smith  V,  Bryan,  84  111.  864.  The  pro- 
viso was  '<  that  in  presenting  notes  or 
bills  for  payment  under  this  section, 
the  party  presenting  shall  not  be  re- 
quired to  present  or  receive  payment 
for  each  bill  separately,  but  the  whole 
amount  presented  shaU  be  treated  as 
though  it  were  a  single  obligation  of 
that  amount."  This  proviso  was  re- 
garded as  merely  declaratory  of  the 
common  law:  Reapers'  Bank  v.  Wil- 
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{  688.  Whether  Provisions  as  to  Mode  of  Passinsr  Bills  Di- 
rectory or  Mandatory. — In  one  or  two  States  constitutional  provis- 
ions as  to  the  mode  of  passing  acts  of  incorporation  are  held  to 
be  directory.^  Thus,  the  provision  of  a  State  constitution,  that, 
when  a  bill  is  presented  for  an  act  of  incorporation,  it  shall  be 
continued  until  another  election  of  members  of  the  assembly 
shall  have  taken  place,  and  public  notice  of  the  pendency  there- 
of is  given,  is  directory  to  the  assembly,  and,  in  the  absence  of 
any  clause  forbidding  the  enactment  without  observing  the  direc- 
tions, does  not  affect  the  corporators,  unless  the  State  itself  inter- 
venes.' But  this  is  contrary  to  the  general  American  doctrine. 
As  already  seen,  constitutional  provisions  restraining  the  pas- 
sage of  private  special  or  local  laws  creating  corporations, 
amending  corporate  charters,  or  granting  or  extending  corporate 
powers  and  privileges,  are  almost  universally  held  to  be  manda- 
tory.' We  have  seen  that  the  same  rule  prevails,  except  in  two 
or  three  States,  in  respect  to  constitutional  provisions  that  an  act 
shall  embrace  but  one  subject  which  shall  be  expressed  in  its 
title.  The  same  rule  prevails  generally  in  respect  of  other  con- 
stitutional directions  and  requirements  concerning  the  passage  of 
laws.* 

§  634.  Whether  Courts  will  go  Behind  the  Enrollment.  — 

la  considering  this  question  the  courts  have  had  to  determine, 
first,  whether  they  would  go  behind  the  fact  of  the  enrollment 
of  the  bill  in  the  office  of  the  Secretary  of  State.  Some  of 
them,  proceeding  with  a  just  delicacy  in  regard  to  the  faith  and 
credit  which  is  to  be  given  to  the  acts  of  a  co-ordinate  branch  of 
the  government,  have  held  that  they  would  not  look  beyond  the 
fact  of  the  signing  and  enrollment  of  the  bill.  The  meaning  of 
this  is  that  the  presumption  which  springs  from  the  fact  of  the 


lard,  S4  lU.  488;  9.  e.  76  Am.  Dec. 
756.  Compare  Bank  of  Bepnbllc  o. 
Handlton,  21  III.  53.  An  act  creat- 
ing a  private  banking  corporation, 
was  not  a  **  bill  of  a  general  charac- 
ter,'* which,  under  art.  2,  §  21,  of  the 
former  constitution,  of  Tennessee  re- 
quired the  calling  of  the  ayes  and 
noes  on  its  final  passage :  Ferguson  v. 
Uiners&c.Bank,3  Sneed  (Tenn.),609. 


>  Compare  anUf  §  608. 

*  McClinch  V.  Sturgis,  72  Me.  288. 

*  Ante,  §  578.  See  a  learned  note 
on  this  question  by  W.  W.  Thornton, 
Esq.,  in  26  Am.  L.,  Reg.  (n.  s.,)  804, 
n;  also  learned  note  in  85  Am.  Dec. 
856,  discussing  the  subject  at  length, 
with  an  exhaustive  list  of  authorities. 

*  AnU,  §  608. 
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bill  being  signed  and  enrolled  is  condimvey  and  that  the  courts 
will  not  look  either  to  the  journals  of  the  houses  of  the  legisla- 
ture, or  hear  any  evidence  for  the  purpose  of  overthrowing  that 
presumption.^  Other  courts  have  held  that  it  is  competent  for 
the  courts  to  go  behind  the  official  enrollment  and  publication  of 
the  statute,  and  look  to  the  journals  of  the  two  houses  of  the 
legislature  for  the  purpose  of  ascertaining  whether  the  statute 
was  passed  in  conformity  with  the  requirements  of  the  constitu- 
tion, and  that  they  may  declare  it  to  be  no  law  if  they  find  that 
it  was  not  so  passed.^ 

§  635.  Presamptions  in  Favor  of  Regularity  of  Passage.  — 

But  even  under  this  rule,  the  courts  will  indulge  in  every  reason- 
able presumption  in  support  of  the  validity  of  an  act  of  the  legis- 
lature, which  has  been  duly  authenticated,  enrolled  and  published. 
The  publication  of  an  act  in  the  volume  of  session  laws  of  the 
year,  verified  by  the  Secretary  of  State,  creates  a  presumption 
that  it  became  a  law  pursuant  to  constitutional  requirements.^ 


1  Whited  0.  Lewis,  25  La.  An.  66S; 
Daniellyv.  Cablnlss,  62  Ga.  211;  Ter- 
ritory V,  Clayton,  5  Utah,  698;  18  Pac. 
628  Exp.  Wren, 63  Miss.  612  (overruling 
Brady  v.  West,  60  Miss.  68) ;  Jones  v* 
Hutchinson,  43  Ala.  721;  Common- 
wealth v»  Jackson,  6  Bush  (Ky.),  680; 
Evans  v,  Browne,  30  Ind.  614;  Paine 
V.  Lake  Erie  &c.  R.  Co.,  31  Ind.  283; 
Broadax  r>.  Groom,  64  N.  C.  244  (pri- 
vate act.) ;  Usener  v.  State,  8  Tex. 
App.  177  (overruled  by  Hunt  v.  State, 
22  Tex.  App.  396) ;  People  v.  Commis- 
sioners of  Highways,  64  N.  Y.  276; 
Byan  «.  Lynch,  68  IlL  160.  Compare 
Jordan  v,  Wapello  Circ.  Ct.,  69  Iowa, 
177;  s.  c.  28,  N.  W.  Rep.  648. 

>  Hunt  V.  State,  22  Tex.  App.  396; 
(disapproving  Blessing  «.  Galveston, 
42  Tex.  641 ;  Usener  v.  State,  8  Tex. 
App.  177) ;  State  v,  Robinson,  20  Neb. 
96  (journals  made  competent  evi- 
dence by  statute)  ;  State  o.  Brown,  20 
Fla.  407;  Brown  v.  Nash,  1  Wy.  Ter. 
86;  Berry  v.  Baltimore  &g.  R.  Co.,  41 
Md.  446;  Post  v.  Supervisors,  106  U. 
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S.  667;  SiQlthee  o.  Garth,  83  Ark.  17; 
Osbum  V.  Stanley,  6  W.  Va.  86;  Gard- 
ner V,  The  Collector,  6  Wall.  (U.  S.) 
499;  Ryanv.  Lynch,  68  lU.  160  (stat- 
ute held  not  void  because  not  read  on 
tiiree  different  days  in  the  senate  and 
not  passed  by  a  vote  of  the  ayes  and 
noes);  Smitliee  v.  Campbell,  41  Ark. 
471  (statute  held  void  because  never 
formally  passed  by  the  senate).  It  is 
competent  for  the  Supreme  Court  of 
Missouri  to  examine  into  the  sufficiency 
of  the  preliminary  proceedings  of  the 
general  assembly,  in  order  to  determine 
the  validity  of  an  amendment  of  the 
constitution.  State  v.  McBride,  4  Mo. 
303.  The  journals  of  the  houses  of 
the  legislature,  though  not  evkienoe 
of  the  meaning  of  a  statute,  are  ad- 
missible to  identify  a  bill  referred  to 
in  a  subsequent  act.  Southwark 
Bank  «.  CkMomoawealth,  27  Pa.  St. 
446. 

8  Bound  o.  Wisconsin  Central  B. 
Co.,  46  Wis.  643. 
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The  conrts  must  receive  a  law,  so  published,  as  having  been  duly 
passed,  unless  the  contrary  is  clearly  made  to  appear.^  In  favor 
of  the  regularity  of  the  passage  of  a  law,  the  courts  will,  if 
necessary,  presume  that  a  motion  to  reconsider  prevailed ;  ^  that 
it  was  daly  referred  to  the  appropriate  committees;^  and  that  it 
was  passed  by  a  majority  of  all  the  members  elected,  where  that 
is  the  constitutional  requirement.^  They  will  presume,  in  the 
silence  of  the  record,  that  it  received  the  constitutional  major- 
ity, where  the  record  shows  that  it  was  signed  in  open  session ;  ^ 
and  that  it  was  read  three  times  on  three  different  days,  as  re- 
quired by  the  constitution,*  although  this  involves  a  presumption 
that  a  rule  was  suspended  by  the  requisite  two-thirds  vote.^  It 
is  bat  a  different  expression  of  this  rule  to  say  that  the  courts 
win  not  declare  that  the  published  statute  is  not  a  valid  law, 
from  the  mere  fact  that  the  journals  of  the  legislature  fail  to 
show  a  strict  observance  of  the  formalities  prescribed  by  the  con- 
stitution for  the  enactment  of  laws.^  In  line  with  this  view,  an- 
(Aher  court  has  reasoned  that  it  must  clearly  appear  that  it  was 
not  enacted.^ 

$  636.  Whether  Parol  Evidence  Admissible  on  the  Qaes- 
tioB.  —  One  court  has  even  gone  so  far  as  to  hold  that  they  will 
not  only  look  merely  to  the  journals  of  the  two  houses,  but  that 
they  will  hear  other  competent  evidence,  for  the  purpose  of  as- 
certuning  whether  a  law  was  duly  passed.^^  But  if  this  means 
that  the  journals  of  the  two  houses  can  be  contradicted  by  parol 
eTidence,  it  is  contrary  to  all  principle ;  for  it  sinks  the  records  of 
a  co-ordinate  branch  of  the  government  to  a  lower  level  than 
that  occupied  by  the  records  of  the  judicial  courts,  or  even  a 
constable's  return.  On  the  other  hand,  if  it  means  that  the  re- 
citals on  those  records  can  be  varied  or  explained  by  parol  evi- 
dence, it  introduces  a  rule  which  in  many  cases  is  denied  in 


1  Hensoldt  o.  Petersburg,  63X11. 157. 

*  State  V.  Algood^  87  Tenn.  168;  10 
8.  W.  Rep.  810. 

>  Day  Land  &c.  Co.  v.  State,  68  Tex. 
526;  «.  c.  4  S.  W.  Rep.  865. 

*  People  V,  Chenango,  10  N.  T.  817. 
^  Williams  v.  State,  6  Lea  (Tenn.), 

549. 

*  State  V.  HUnols  Central  R.  Co.,  88 


Fed.  Rep.  730;  Glidewell  v,  Martin,  51 
Ark.  569;  8.  c.  11  8.  W.  Rep.  882. 

V  State  V,  Peterson,  88  Minn.  148; 
8,  c.  86  N.  W.  Rep.  448 ;  Same  v,  Ole- 
8on,  Id.  150 ;  Same  v.  Sannernd,  Id.  229. 

"  State  o.  Mead,  71  Mo.  266;  Bless- 
ing V.  Galveston,  43  Tex.  641. 

•  State  V.  Brown,  2011a.  407. 

"  Fowler  V.  Pierce,  2  Cal.  166. 
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respect  of  private  contracts  and  writings.  It  is  therefore  ut- 
terly impossible  to  uphold  the  decision  above  alluded  to,  hold- 
ing that  an  act  was  void,  which  was  passed  on  the  last  day 
of  the  session,  was  presented  to  the  governor  on  the  same 
day,  and  purported  to  have  been  approved*  on  the  same  day, 
on  the  strength  of  its  being  shown  by  parol  evidenoe  that  it 
was  not  approved  on  that  day,  but  on  the  next  day.^  The  Su- 
preme Court  of  Ohio  have  considered  this  question  in  a  very 
elaborate  opinion  by  Minshall,  J.,  in  which  the  decisions  upon 
the  admissibility  of  parol  evidence  to  affect  the  authenticity  of 
a  statute,  appearing  by  the  journals  of  the  legislature  to  have 
been  duly  passed,  are  reviewed,  and  in  which  the  court  reaches 
the  conclusion  that,  out  of  a  multitude  of  decisions,  not  one 
is  found  in  which  any  court  has  assumed  the  office  of  going  be- 
hind the  proceedings  of  the  legislature,  as  recorded  in  the  jour- 
nals required  to  be  kept,  for  the  purpose  of  ascertaining 
whether  a  law  has  been  constitutionally  enacted;  and  the 
court  accordingly  hold  that  the  authenticity  of  a  statute  can- 
not be  impeached  by  parol  evidence,  where  it  is  enrolled 
and  attested  as  required  by  the  constitution.^  The  l^u- 
preme  Court  of  Michigan  have  reached  the  same  conclusion, 
and  have  gone  further,  and  held  that  the  court  will  not  allow 
parties,  interested  in  nullifying  legislative  action,  to  stipulate  or 
agree  or  admit  by  their  pleadings,  that  a  statute  was  not  properly 
or  constitutionally  passed,  unless  the  informality  is  shown  by 
the  printed  journals  or  the  certificate  of  the  secretary.*  It  is 
difficult  to  understand,  on  principle,  the  ruling  of  the  Court  of 
Appeals  of  New  York  to  the  effect  that  the  certificate  of  the 
presiding  officers  of  the  two  houses  of  the  legislature,  that  Mree- 
fifths  of  the  members  were  present  at  the  passage  of  a  bill,  may 
be  supplied,  by  parol  evidence,  where  it  is  omitted,  on  the  theory 
that  the  certificate  is  only  presumptive  evidence  of  the  fact> 


1  Fowler  0.  Pierce,  2  Cal.165.  See  also 
Berry  v.  Baltimore  &c.  R.Co.,41  Md.446. 

s  State  o.  Smith,  44  Ohio  St.  848; 
8.  c.  7  Northeast.  Bep.  447;  12  North- 
east. Bep.  829;  4  West.  Bep.  101.  To 
this  statement  the  learned  jadge 
should  have  noted  the  exception  of 
the  California  case  cited  above. 
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*  Att.-Gen.  v.  Bice,  64  Mich.  885;  t. 
c.  81  N.  W.  Bep.  208;  26  Am.  L.  Beg. 
(N.  8.)  299;  8,  c.  8ub,  nam.  People  v. 
Bice,  7  West.  Bep.  642. 

<  People  V.  Chenango,  10  N.  Y.  817. 
The  decision  is  tantamount  to  holding 
that  parol  evidence  may  be  heard  for 
the  purpose  of  sustaining  the  validity 
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§  GST.  Signed  by  the  GoTernory  or  No  Law.  —  Where  the  coo- 
stitation  requires  that  bills  shall  be  signed  by  the  governory  and 
especially  where  he  possesses  a  limited  veto  power,  he  is  thereby 
made  a  part  of  the  legislative  department  of  the  government ; 
and  this  is  in  analogy  to  the  British  constitution,  under  which  the 
legislature  consists  of  the  king,  the  lords  and  the  commons.^  In 
order  to  the  formal  passage  of  a  law,  the  concurrence  of  the 
three  branches  of  the  legislature,  —  the  governor,  the  senate  and 
the  house  of  representatives,  is  therefore  usually  regarded  as 
necessary.  From  this  it  follows  that,  although  a  bill  may  have 
passed  both  branches  of  the  legislature,  yet  unless  signed  by  the 
governor  it  is  no  law.' 


of  a  statate.  But  it  should  seem  that 
a  statute  is  an  instrament  of  snch  a 
solemn  character,  *  that  its  validity, 
like  that  of  a  judgment  of  a  court* 
ooght  to  be  proyed  by  the  record  only, 
aod  that  parol  evidence  ought  to  cut 
DO  figure  either  In  supporting  or  in 
overturning  it.  The  better  view  is 
that,  whUe  the  courts  may  look  behind 
the  enrollment,  and  into  the  legislative 
iounals,  to  ascertain  whether  an  act 
wag  passed  in  accordance  with  consti- 
tutional requirements,  it  cannot  act 
on  anything  not  found  in  the  journals, 
nor  presume  that  any  such  require- 
ment has  been  omitted,  unless  the  fact 
affirmatively  appear  in  the  journals- 
People  V.  McElroy,  72  Mich.  446;  40 
N.  W.  Bep.  750.  When  the  fact  of  the 
poMoge  of  an  act  over  the  governor* 8  veto 
appears  from  the  published  journals  of 
the  legislature,  its  validity  cannot  be 
questioned  because  of  the  failure  of 
the  clerk  of  the  house  and  secretary 
of  the  senate  to  certify  to  its  passage 
before  termination  of  their  official 
functions.  Houston  &c.  Co.  v,  Odum, 
53  Tex.  848.  As  to  mistakes  in 
eoroUed  laws,  it  seems  to  be  a  sound 
view  that  if  it  clearly  appear,  from  aU 
the  sources  of  interpretation,  that  a 
provision  of  a  statute  was  inserted 
through  inadvertence,  it  will  be  disre- 
garded.   Pond  V.  Maddoz,  88  Cal.  572. 


Compare  Jones  v,  Hutchinson,  48 
Ala.  721 ;  Walnut  v.  Wade,  108  U.  S. 
688  (word  dropped  from  title  while 
on  its  passage) ;  Williams  v.  State,  6 
Lea  (Tenn.),  549  (mistake  in  the 
number  of  the  bill) ;  Dow  v.  Beidel- 
man,  49  Ark.  825;  5  S.  W.  Rep.  297 
(mistake  in  enrollment  discovered 
after  adjournment  and  corrected); 
Ayers  v,  Trego,  87  Kan,  240;  8,  c,  15 
Pac.  Rep.  229  (irregularities  of  title 
as  shown  by  house  journal) ;  State  v. 
Robertson  (Kan.),  21  Pac.  882  (dis- 
crepancies as  shown  by  house  jour- 
nal —  correction  of  .  omission  not 
appearing).  In  each  of  the  cases 
just  cited  the  statute  was  upheld. 
Passage  of  amendatory  acts:  Mor- 
rison V,  St.  Loais  &c.  R.  Co.,  96  Mo. 
602;  9  S.  W.  Rep.  626.  AnieTiding 
bills  on  their  passage:  People  v, 
Chenango,  10  N.  Y.  817;  Smithee 
V,  Campbell,  41  Ark.  471.  A  statute 
without  an  enacting  clatise  is  void. 
State  V.  Patterson,  98  N.  C.  660.  Joint 
resolution  not  a  law :  Field  v.  Auditor, 
88  Va.  882;  8.  c.  8  S.  E.  Rep.  707- 
Declaration  of  legislature  as  to 
emergency  conclusive:  Day  Land  &c. 
Co.  V.  State,  68  Tex.  526;  4  S.  W.  Rep. 
865. 

^  1  Bla.  Com.,  p.  158. 

«  Fowler  V.  Pierce,  2  Cal.  165;  Hunt 
V.  State,  22  Tex.  App.  896;  3  S.  W. 
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§  638.  Constitutional  Provisions  Reqairingr  Amendments 
of  Cliarters  to  be  Submitted  to  a  Vote  of  the  People. — Con- 
stitutional provisions  have  existed^  during  the  period  when  it  was 
supposed  to  be  necessary  to  restrain  the  multiplication  of  banks, 
prohibiting  the  legislature  from  creating  banking  corporations 
without  submitting  the  act  to  a  vote  of  the  people.  Such  was 
the  provisions  of  the  original  constitution  of  Illinois.^  This  pro- 
vision did  not  prevent  the  legislature  from  amending  the  general 
banking  law  of  1851 ,  without  submitting  the  amendment  to  a 
popular  vote.^  On  the  contrary ,  the  banking  law  of  Wisconsin, 
which  was  held  to  be  in  the  nature  and  to  have  the  force  and 
effect  of  a  constitutional  provision,'  could  not  be  amended  with- 
out a  vote  of  the  people.^ 

§  639.  That  no  Law  shall  OreatOf  Renew  Or  Xixtend  the 
Charter  of  More  than  one  Corporation.  — The  former  constitu- 
tion of  Pennsylvania^  provided  that  no  law  should  create,  renew 
or  extend  the  charter  of  more  than  one  corporation.  Whether 
this  provision  is  anything  more  than  in  the  nature  of  a  direction 
to  the  legislature  has  been  doubted,  and  doubts  have  been  ex- 
pressed whether  the  courts  have  a  judicial  veto  over  the  legisla- 
ture, so  to  speak,  which  would  authorize  them  to  pronounce  a  law 
void  for  the  reason  that  it  had  been  enacted  in  violation  of  this 
provision.  It  was  observed  by  Black,  J.:  <<It  is  not  asserted 
that  the  legislature  had  no  jurisdiction  of  the  subject-matter,  or 
that  the  law,  if  carried  out,  would  interfere  with  any  right  made 
inviolable  by  the  constitution,  but  merely  that  the  two  houses  of 
assembly  neglected  a  form  of  proceeding  which  the  constitution 
prescribes.  The  objection  goes,  not  to  the  nature,  and  essence, 
and  character  of  the  law  itself,  but  to  the  behavior  and  conduct 
of  the  legislative  bodies  who  passed  it."  However  this  may  be, 
the  court  construed  the  provision  as  meaning  that  to  create,  re- 
Rep.  288;  State  v.  Glenn,  IS  Nev.  84.  ^  m.  Const.  1819,  art.  10,  §  5; 
Compare  Taylor  o.  Wilson,  17  Neb.  88.  Scale's  Comp.  lU.  Stat.  71. 
BiU  signed  by  the  governor  by  mis-  ^  Smith  v.  Bryan,  84  IlL  864. 
take  immediately  notified  to  speaker  >  State  v.  Hastings  12  Wis.  47. 
of  house  and  read  aloud,  and  bill  ^  Van  Steenwyck  v.  Sackett,  17 
held  no  law:  People  «.  Hatch,  19  III.  Wis.  645. 
288.  «  Fenn.  Const,  of  1838,  art.  1,  §  25. 
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new  or  extend  a  charter,  means  to  make  a  charter  which  never 
existed  before,  to  revive  and  restore  one  which  has  expired,  or 
to  increase  the  time  for  the  existence  of  one  which  would  other- 
wise reach  its  limits  at  an  earlier  period.^ 


AsncLB  V.     Various  Other  Rbstraiivts  akd  Provkiohs. 


SicnoN 

643.  Objections  on  the  ground  of  dele- 

gations of  legislative  power. 

644.  Orounds  on  which  this  qaesUon 

to  be  determined. 
646.  Prohibition  against  the  delegation 
of  municipal  powers  to  special 
[oomndsaions,  private  corpora* 
tioas,  etc. 

646.  Further  of  this  subject.' 

647.  Hay  grant  exclusive  privileges  in 

the   absence  of  constitutional 
restraint. 

648.  Rule  under   constttntkHial  pro- 

hibitions. 

649.  Vmrther  of  this  subject. 

650.  Holdings  under  other  constitu- 

tions. 

651.  Bights  which  the  legislature  can- 

not bargain  away. 


Section 

662.  Prohibition  against  granting 
charters  of  incorporation  to 
churches  or  religious  denomi- 
nations. 

653.  Corporations  in  aid  of  rebellion. 

654.  Estoppel  to  raise  question  of  con- 

stitutionality of  act  creating 
corporation. 

655.  Validity  of  a  statute  allowing  a 

depositor  to  appoint  a  person 
to  whom  hts  depctsit  shall  be 
paid  after  bis  death. 

656.  Unconstitutional  law  may  op^^te 

as  a  legislative  license. 

657.  Charters  exempting  corporations 

from  general  laws. 

658.  Statutes  may  be  valid  in  part  and 

void  in  part. 

659.  niostrations. 


§  643.  Objections  on  the  Ground  of  Delegrations  of  Ijegfs- 
lative  Poiver. — The  po^ver  to  enact  laws  is  a  public  trust  com- 
mitted by  onr  constitutions ,  Federal  and  State,  to  a  particular 
branch  of  the  goyemment,  and  it  is  clear  that  the  body  to  which 
it  has  been  delegated  canuot  cast  it  off  by  delegating  it  to  some 
other  body.  It  is  therefore  a  general  maxim  of  American  con- 
stitutional law  that  the  l^slative  power  of  a  State  cannot  be 
delegated  by  the  legislature  to  any  other  body,  except  within 
the  limits  prescribed  or  permitted  by  the  constitution.^    In  the 


'  (Sefeland  9.  Erie,  27  Fta.  St.  8S0, 

ooo, 

'  HongbtOB  9.  Austin,  47  CaL  646; 
Bartoo.  Himiod,  8  N.  T.  483;  Bank 
^.  0.  Borne.  IS  N.  T.  88;  Rtarino. 
Genoa,  28  N.  T.  439;  Clarke  e.  Roches- 
ter, 98  K.  Y.  605;  Tborne  ir.  Gramer, 
iSBtfb.  (N.  T.)  112;  Bradl^  9.  Bax- 


ter, Id.  122;  Parker  v.  Com.,  6  Pa.  St. 
607;  Commonwealth  o.  Judge  &c.,  8 
Fa.  St.  391;  Commonwealth  v.  Locke, 
72  Pa.  St.  491  (overruling  6  Pa.  St. 
607);  State  v.  WUcoz,  45  Mo.  458; 
State  V.  Weatherby,  45  Mo.  17;  Bice»v. 
Foster,  4  Eiarr.  (Del.)  479;  State  v. 
Copeland,  3  B.  I.  83;  Cincinnati  &c.  R» 
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exercise  it  in  proceedings,  judicial  in  their  nature,  up<Hi  notice 
and  the  hearing  of  evidence.  This  seems  to  be  the  conception  of 
the  Supreme  Court  of  the  United  States  in  its  latest  obscure  de- 
liverance upon  this  question,  in  an  opinion  by  Mr.  Justice  Blatch- 
f  ord,  reversing  the  Supreme  Court  of  Minnesota  in  one  of  the 
cases  before  cited.^  The  court  there  hold  that  the.power,  when 
exercised  by  such  a  board  as  the  Railway  and  Warehouse  Com- 
mission of  the  State  of  Minnesota,  must  be  exercised  upon  the 
principles  upon  which  judicial  power  alone  can  be  exercised,  that 
is,  upon  the  giving  of  notice  and  the  hearing  of  evidence,  — 
otherwise,  it  involves  the  deprivation  of  property  without  due 
process  of  law ^  and  violates  the  fourteenth  amendment  to  the 
constitution  of  the  United  States*  Beyond  all  question  the  de- 
cision is  a  sound  and  wholesome  one,  in  so  far  as  it  decides  that 
a  railway  and  warehouse  commission  must,  in  fixing  the  rates  to 
be  charged  for  railway  and  warehouse  service,  act  judicially,  that 
is,  upon  notice  and  the  hearing  of  evidence,  and  that  they  cannot 
by  a  mere  ex  parte  declaration,  fix  a  rate  of  charges  which  shall  be 
conditsivef  and  which  shall  cut  off  all  inquiry  as  to  its  reasonable- 
ness. But  the  decision  is  weakened,  not  only  from  the  fact  that 
three  members  of  the  court  dissented,  but  from  the  further 
fact  that  it  was  a  decision  rendered  in  a  mere  moot  case.  Ac- 
cording to  the  statement  of  the  facts  in  the  opinion  of  the  court, 
given  by  Mr.  Justice  Blatchford,  there  wa^i  a  formal  complaint 
of  the  rates  charged  by  the  railway  company;  there  t(7ad  a  noti- 
fication of  that  complaint  by  the  commission  to  the  railway  com- 
pany ;  there  was  a  time  and  place  set  for  a  hearing  of  the  matter; 
the  complainant  and  the  railway  company  appeared^  the  latter  by 
its  duly  authorized  attorney,  and,  after  an  investigation,  the  com- 
mission ordered  the  rate  to  be  changed.  There  is  no  suggestion 
in  the  opinion  of  the  court  that,  in  this  investigation,  the  railway 
company  was  deprived  of  any  right,  such  as  it  would  have  had 
in  an  ordinary  judicial  proceeding  in  the  courts,  or  even  that  the 
court  excluded  any  evidence  which  it  tendered.  It  should  be 
further  stated  that  the  Supreme  Court  of  Minnesota  has  never 
held  that  the  commission  could  proceed  ex  parte  and  without 

1  Chicago  &c.  K.  Co.  v,  Minnesota,  134  U.  S.  418;   $.  c  10  Sap.  Ct.  Bep. 
462,  702;  41  Alb.  L.  J.  825. 
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giving  notice  to  the  railway  company  to  be  affected,  or  without 
the  hearing  of  evidence.  In  its  original  opinion  upon  this  ques- 
tion ^  that  court  holds  that  the  committing  of  such  an  office  to 
the  railway  and  warehouse  commission  is  not  a  delegation  of  leg- 
islative power ;  and  that  its  decision  fixing  a  rate  for  a  particular 
railway  is  conclusive.  But,  although  the  act  under  which  the 
commission  proceeds  does  not  provide  for  the  giving  of  notice 
and  for  an  opportunity  to  the  railway  company  to  be  heard,  the 
Supreme  Court  of  Minnesota  nowhere  says  that  the  commission 
can  proceed  without  giving  notice  or  without  affording  an 
opportunity  to  the  company  to  be  heard.  As  the  commis* 
sion  did  not  assume  to  do  this,  no  such  question  was  before 
the  court.'  There  is  no  implication  in  the  language  em- 
ployed by  the  Supreme  Court  of  Minnesota  that,  under  the  act, 
the  commission  is  empowered  to  proceed  exparte  and  without 
ootiee,  unless  it  could  be  drawn  from  the  use  of  the  words  **  dis- 
eretionary"  and  *<  administrative."  The  mere  fact  that  the 
statute  does  not  provide  for  the  giving  of  notice  and  an  oppor- 
tunity to  the  railway  company  to  be  affected  to  be  heard  in 
oppesition  to  a  change  of  rates,  is  no  argument  against  its  validity, 
anlees  the  highest  court  of  the  State,  whose  statute  it  is,  declares 
that  it  authorizes  the  commission  to  proceed  without  notice ;  and 
then  the  statute  cannot  be  declared  void  for  that  reason,  unless  in 
a  case  where  the  commission  have  proceeded  without  notice. 
The  mere  fact  that  the  statute  is  silent  on  the  question  of  giving 

^  state  V.  Chicago  &c.  R.  Co.,  38  road  problem,  it  is  that  mere  abstract 

Minn.  281 ;  $,  e.  87  N.  W.  Bep.  782.  laws  against  unequal  charges  are  of 

*  In  the  course  of  its  opinion,  given  little  or  no  value;  hence  modem  leg- 

lirMitchelly  J.,  the  Minnesota  court  islation  has  asnally  taken  the  form  of 

Bay:  "If  such  a  power  is  to  be  ezer*  creating  boards  of  commissioners,  en- 

cieed  at  all,  it  can  only  be  satisfac*  trusted  with  general  supervlBlon  over 

torily  done  by  a  board  or  commission,  railroads.    Almost  all  efficient  legls- 

constantly  in  session,  whose  time  is  lation  on  the  subject  is  under  such 

exclusively  given  to  the  subject,  and  commissioners,  vested   with    discre- 

who  after  investigation  of  the  facts,  tionary  administrative  powers,  more 

cm  fix  rates  with  reference  to  the  or  less  extensive.    Our  legislature  has 

peculiar  circumstances  of  each  road,  gone  a  step  further  than  most  others, 

and  each  particular  kind  of  business,  and  vested  our  commission  with  full 

and  who  can  change  or  modify  these  power  to  determine  what  rates  are 

ntes  to  salt  the  ewr-varying  condl-  equal  and  reasonable  in  each  partiou- 

tioDS  of  trafflc    If  experience  has  lar  case." 
proved  angrthing  in  the  so-called  rall- 
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notice  and  affording  the  railway  company  an  opportunity  to  be 
heard,  affords  no  excuse  for  its  overthrow  by  a  judicial  fulmina- 
tion,  especially  in  a  case  where  the  company  was  notified  and  was 
heard.  Where  such  a  statute  is  silent,  the  implication  always  is 
that  the  tribunal  will  not  violate  those  principles  of  common 
right  which  are  embodied  in  the  American  constitutions  and  in 
the  common  law,  by  proceeding  without  notice.^ 

§  645. —  Prohibition  against  the  Delegation  of  MnniciiNii 
Powers  to  Special  Commissions,  Private  Corporations,  etc. — 

Provisions  from  the  constitutions  of  some  of  the  States  have 
been  already  set  out,^  prohibiting  the  legislatures  from  delat- 
ing to  any  special  commission,  private  corporation  or  associ- 
ation, any  power  to  make,  supervise  or  interfere  with  any  munic- 
ipal improvement,  money,  property  or  effects,  or  to  perform 
any  municipal  function  whatever.  Such  an  inhibition  does  not 
prevent  the  legislature  from  creating  a  permanent  board  of  pub- 
lic works  for  a  particular  city,  the  members  of  which  are  to  be 
appointed  by  the  governor  with  the  advice  and  consent  of  the 
senate,  charged  with  duties  and  endowed  with  powers  relating  to 
the  expenditure  of  city  funds,  the  payment  and  cancellation  of 
outstanding  city  warrants,  and  the  making  of  publio  improve- 
ments. Such  board  is  not  a  <<  special  commission,''  but  a  per- 
manent department  of  the  city  government.^ 

§  646.  Farther  of  this  Subject. —  It  has  been  already  point- 
ed out  that  it  is  not  a  delegation  of  legislative  power  for  the 
legislature  to  prescribe  the  terms  and  conditions  upon  which  cor- 
porations maybe  organized  by  the  voluntary  action  of  individuals, 
and  to  vest  in  the  judicial  courts,  or  in  ministerial  officers,  the 
duty  of  deciding  whether  those  terms  and  conditions  have  been 
complied  with.^    We  shall  further  see,  in  a  future  chapter,  that 

1  Bay  Co.  v,  Barr,  HI  Mo.  290.  of    Biinnesota    (BCinn.    Laws     1863, 

'  AntSf  §  588.  ch.    78),  providing    for   the    incor- 

s  Re  Senate  BlU,  12  Colo.  188;  s,  e.  poration  of  yiUages   on  petition  to 

21  Pac.  Bep.  481.    Compare  Dona  v.  the  judge  of  the  District  Court,  and 

Wilcox  County,  85  Ala.  144;  Metropol-  empowering  the  court  to  act  in  the 

itan  Police  Board  v.  Wayne  County,  68  premises,  etc.,  has  been  held  uncon- 

Mich.  576.  stitutional   in   delegating   legisUtire 

*  AnUy  §§  86,  87,  110.    A  statute  powers  to  a  tribonal  not  entitled,  im- 
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the  power  to  confer  franchises  upon  corporations  of  a  particular 
kindy  such  as  gas  companies,  street  railway  companies,  water 
supply  oompanies,  and  the  like,  is  in  many  cases  delegated  by 
the  legislature  to  municipal  corporations,  and  that  this  delegation 
of  power,  when  authorized,  or  in  some  opinion,  when  not  re- 
strained by  the  constitution,  is  upheld.^ 

§  647.  May  Grant  ExduslTe  PriTlleges  in  the  Absence  of 
Constitational  Restraint.  —  In  the  absence  of  any  constitutional 
prohibition,  it  is  a  sound  conclusion  that  the  legislature  of  a 
State  has  the  power  to  grant  an  exclusive  privilege  to  a  corpora- 
tion, in  consideration  of  the  performance  by  it  of  public  serv- 
ices. Such  legislation  is  not  unconstitutional  from  the  circum- 
stance that  it  may  create  what  is  ordinarily  called  a  monopoly .^ 
In  the  absence  of  any  constitutional  restraint,  the  legislature  may 
therefore  confer  upon  a  private  corporation  the  exclusive  privi- 
lege of  laying  down  gas  pipes  and  of  manufacturing,  distributing 
and  vending  illuminating  gas  in  a  city  ,^  or  the  exclusive  privilege 
of  erecting  or  maintaining  a  system  of  water  works  and  of  supply- 
ing the  city  and  its  inhabitants  with  water.^  Such  grants  are 
costomarily  conferred  upon  corporations  concurrently  with  their 


derfhe  constitation,  to  exercise  them. 
State  9,  Simons,  32  Minn.  540. 

*  PoMty  Ch.  1 17.  The  legislature  of 
Louialaoa  granted  to  a  company  the 
ezdnslTe  privilege  of  supplying  the 
inhabitants  of  a  city  with  water,  by 
a  charter  which  provided  that  nothing 
therein  should  be  "  so  construed  as  to 
prerent  the  city  council  from  granting 
to  any  person,  contiguous  to  the  river, 
the  privilege  of  laying  pipes  to  the 
river,  exclusively  for  his  own  use."  It 
was  held,  that  the  power  conferred  on 
the  dty  councU  was  not  legislative,  but 
adminiBtrative,  and  an  ordinance  of 
the  city,  permitting  one  to  lay  pipes 
for  his  own  use  is  a  license,  whose 
validity  in  no  way  depends  on  the 
constitution  or  laws  of  the  United 
States.  New  Orleans  Water-Works 
Co.  V.  Louisiana  Sugar  Refining  Co., 
125  U.  S.   18;    9.  c.    8    S.   Ct.   Bep. 


741.  A  eondttUm  in  a  legislative  grants 
that  the  grantee  should  obtain  the 
consent  of  a  third  party,  before  en- 
joyment, is  not  a  delegation  of  legis- 
lative power,  and  wiU  not  render  the 
act  unconstitutional.  Morgan  v.  Mon- 
mouth Plank-Road  Co.,  26  N.  J.  L.  99. 
>  Re  Philadelphia  &C.R.  Co.,  6  Whart. 
(Pa.)  25;  State  v.  Milwaukee  Gas 
Light  Co.,  29  Wis.  454;  State  Tel.  Co. 
V.  Alta  Tel.  Co.,  22  Cal.  898.  Contra, 
Norwich  Qas  Light  Co.  v,  Norwich 
City  Gas  Co.,  25  Conn.  19.  Compare 
San  Francisco  v.  Spring  VaUey  Water 
Works,  48  Cal.  498,  515. 

*  Louisville  Gas  Co.  v.  Citizens 
Gas  Co.,  115  U.  S.  688;  New  Or- 
leans Gas  Co.  o.  Louisiana  Light  Co.» 
115  U.  S.  650. 

*  New  Orleans  Water  Works  Co.  v. 
Rivers,  115  U.  S.  674. 
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creation;  but  it  has  been  held  that,  in  the  absence  of  anjr 
constitutional  restraint,  an  existing  oorporcUian  maj  receive 
from  the  legislature  a  direct  grant  of  special  privileges  and 
franchises.^  Reasoning  upon  this  subject,  the  Supreme  Court 
of  Pennsylyania  have  said :  '*  It  seems  scarcely  necessary 
to  say  that  monopolies  are  not  prohibited  by  the  constitution ; 
and  '  that  to  abolish  them  would  destroy  many  of  our  most 
useful  institutions.  Every  grant  of  privileges,  so  far  as  it  goes, 
is  exclusive;   and  every  exclusive  privilege  is  a  monopoly."' 

§  648.  Bale  under  Oonatitatioiial  Prohibitions.  —  By  the 

constitution  of  Kentucky  it  is  declared  that  **  no  man  or  set  of 
men  are  entitled  to  exclusive,  separate  public  emoluments  or 
privileges  from  the  community,  but  in  consideration  of  public 
services/'  It  is  because  of  this  obligation  to  render  public 
services  that  the  legislature  has  power  to  make  a  grant  of  exda- 
sive  privileges.  The  power,  therefore,  does  not  extend  to  the 
making  of  a  grant  of  exclusive  privileges  to  a  merely  private 
corporation  which  renders  no  public  services.  Accordingly,  a 
charter  provision  allowing  such  a  corporation  to  charge  a  greater 
rate  of  interest  than  allowed  by  the  general  statutes  of  the  State 
to  other  persons  was  held  void.^  In  a  later  case  the  same  court 
say :  '^  When  the  citizen  undertakes  to  discharge  a  duty  to  the 
public  that  the  State  is  under  an  obligation  to  discharge,  and  in 
consideration  for  the  undertaking  an  exclusive  privilege  is  granted, 
the  grant  is  constitutional,  because  in  consideration  of  public 
service/'  The  court  instances  the  exclusive  right  to  keep  a 
ferry ^  to  construct  and  operate  highwaysy  etc.,  as  among  the 
exclusive  privileges  which  the  constitution  empowers  the  legisla- 


1  CaUfomia  State  Tel.  Go.  v.  Alta 
Tel.  Co.,  8upra.    But  see  ati<e,  {  578. 

s  Re  Philadelphia  &c.  B.  Co.,  6 
Whart.  (Pa.)  25,  opinion  by  Gibson,  J. 
Contrary  to  the  principle  stated  in  the 
text,  and  on  grounds  which  do  not 
seem  to  be  tenable,  it  has  been  rea- 
soned by  the  Supreme  Court  of  Errors 
of  Connecticut,  that  the  legislature  of 
that  State  has  no  power  to  grant  to  one 
party  the  exclusive  right  to  use  the 
streets  of  a  city  for  the  distribution  of 
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Illuminating  gas.  The  court  say  tlutt 
it  is  a  monopoly,  and  that,  altttoa^h 
they  have  in  that  State  no  direct  con* 
stitutional  provision  against  a  mono- 
poly,—  yet  the  whole  theory  of  free 
government  is  opposed  to  such  grants. 
Norwich  Gas  Light  Co.  o.  Norwich 
City  Gas  Co.,  25  Conn.  19. 

*  Gordon  v.  Winchester  Ac.  Asso., 
12  Bush  (Ky.),  110;  «.  c.  28  Am.  Rep. 
713. 
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ture  to  grant.^  In  another  case  in  Kentucky,  which  affords  a 
good  illustration  of  this  prinoiple,  the  State  had  improved  the 
navigation  of  a  river,  bj  locks,  so  as  to  render  its  navigation 
practicable.  The  keeping  of  the  locks  in  repair  had  become  a 
drain  on  the  revenue  of  the  State.  The  State  therefore  leased 
the  works  to  a  private  corporation,  which  it  authorized  to  collect 
toUs  for  the  use  of  the  navigation.  It  was  held  that  the  under- 
taking of  the  lessee  to  keep  the  improvements  in  repair  was  a 
safficient  consideration  for  the  grant  of  the  powers  con- 
ferred by  the  legislature,  and  that  the  act  was  not  in  viola^ 
tion  of  the  provision  of  the  constitution  of  Kentucky  under 
consideration.'  But  the  Court  of  Appeals  of  that  State  were 
eqaally  divided  upon  the  question  whether  the  above  constitu- 
tional provision  forbade  the  legislature  to  grant  to  a  private 
corporation  the  exclusive  privilege  of  manufacturing  and 
distributing  illuminating  gas,  for  public  and  private  use,  in  one 
of  the  cities  of  the  State,  by  means  of  pipes  and  mains  laid 
onder  the  streets  and  other  public  ways  of  such  city.  On 
other  grounds,  the  court  reversed  a  decree  refusing  an  injunc- 
tion against  a  newly  created  gas-light  company  in  such  munici- 
pality, to  restrain  an  elder  company  which  had  received  such  a 
grant  of  exclusive  rights  from  asserting  against  it  the  exclusive 
rights  defined  in  its  charter.^  But  this  decree  was  in  turn  re- 
versed by  the  Supreme  Court  of  the  United  States  on  error,  and  the 
court,  deeming  the  question  on  which  the  State  court  was  equally 
divided  an  important  one,  proceeded  to  decide  it,  by  holding,  by 
anal<^  to  previous  decisions  of  the  Court  of  Appeals  of  Ken- 
tucky, that  the  supplying  of  gas  to  a  city  and  its  inhabitants  for 
illnminating  purposes  by  means  of  pipes  under  the  streets,  is  a 
franchise  belonging  to  the  State,  and  that  the  services  performed, 
as  the  consideration  for  the  grant  of  such  a  franchise  to  a 
private  corporation,  are  services  of  a  public  nature.  Such  public 
services,  the  court  hold,  authorize  the  legislature,  under  the 
constitution     of    Kentucky,    to    grant    exclusive    pjrivileges.* 

^  Com.  V.  Whipps,  80  Ky.  269.  ^  Loalsvllle  Gas  Co.  v.   Citizens' 

'McReynolds    o.     Smallhoose,    8  Qas  Co.,   115   U.  S.    683.    See   also 

Bush  (Ky.),  447.  Com.  v.  Bacon,  13  Bosh  (Ky.),  310; 

'  CiUsens  Gas-Light  Co.  v.  Loais-  O'Hara  v,  Lexington   &c.    B.  Co.,  1 

▼Hie  Gfl8  Co.,  81  Ky.  263.  Dana  (Ky.),  232;  Gordon  v.  Winclies- 
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Such  a  grant  9  being  in  the  nature  of  a  contract  ^  provided  it  is 
validly  made  in  the  first  instance^  cannot  be  impaired  by  subse- 
quent legislation  granting  the  same  privilege  to  a  newly  created 
corporation.^ 

§  649.  Farther  of  this  Subject.  —  One  court  has  taken 
what,  after  a  reconsideration  of  the  subject,  seems  to  the  writer 
a  refined  distinction ,  in  so  far  as  it  holds  that,  under  the  consti- 
tutional provision  ^  that  *'  no  title  of  nobility,  hereditary  emolu- 
ment, privilege,  or  distinction,  shall  be  granted,"  it  is  beyond 
the  power  of  the  legislature  to  grant  to  a  private  corporation 
the  exclusive  privilege  of  making  and  vending  gas  within  the 
limits  of  a  city;  but  that  the  legislature  can,  by  a  charter  granted 
to  the  city,  vest  in  the  city  such  an  exclusive  control  over  its 
streets  and  alleys  as  will  enable  it  to  confer  upon  such  a  private 
corporation  the  exclusive  right  to  use  them  for  laying  gas  pipes 
therein.^  The  court  draw  a  distinction  between  conferring  the 
exclusive  privilege  of  vending  an  article  of  manufacture  which 
creates  a  monopoly,  contrary  to  the  principles  of  the  common 
law,  and  the  power  which  a  municipal  corporation  has  over  the 
use  of  its  highways^  where  the  care  and  reparation  of  them  have 
been  exclusively  committed  to  it  for  the  benefit  of  the  pub- 
lic. The  decision  results  in  the  solecism  that  what  the  legislature 
cannot  grant  directly  it  can  grant  indirectly,  by  conferring  the 
power  upon  the  municipal  corporation  to  grant  it.  The  gas  com- 
pany claiming  the  exclusive  privilege,  did  not  of  course  take  so 
absurd  a  position  as  to  claim  that  the  legislature  could  create  a 
monopoly  in  the  mere  vending  of  illuminating  gas,  provided  it 
could  be  conducted  to  the  purchasers  or  consumers  by  any  other 
means  than  the  use  of  the  public  streets.  The  exclusive  right  to 
use  the  public  streets  for  the  laying  of  gas  mains  therein,  was 
the  thing  struggled  for;  and  so  much  of  the  opinion  as  dwelt  on 
the  inability  of  the  legislature  to  grant  an  exclusive  privilege  to 
vend  illuminating  gas  was  an  unnecessary  discussion. 

ter,  12  Bush  (Ky.),  HO,  114  (views  of  Gas  Co.  v.  Citizens  Gas  Co.,  116  U. 

Cofer,  J.);  Com.  r.  Whlpps,   80  Ky.  S.  688. 

269.  <  Const.  Mo.  1820,  art.  12,  §  20. 

^  NewOrleans  Gas  Co.  v,  Louisiana         ^  St.  Louis  Gas  Light  Co.  v,  St. 

Light  Co.,  115  U.   S.  650;  LouisviUe  LouisGas,Fuel&c.Co.,lC  Mo.App.52. 
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§  650.  Holdings  under  Other  Constitatlons.  —  The  consti- 
tution of  New  York  (amendment  of  1875),  forbids  the  legisla- 
ture from  passing  any  special  act  granting  to  any  corporation 
the  right  to  lay  down  railway  tracks,  or  any  exclusive  privilege, 
immonity  or  franchise.     It  has  been  held  that  a  statute  amend- 
ing the  charter  of  an  underground  railroad  company  authorizing 
it  to  widen  its  excavation  and  to  change  its  motive  power,  was 
not  the  grant  of  an  exclusive  privilege  within  this  inhibition.^ 
The  provision  of  the  present  constitution  of  Illinois^  against 
'<  granting  to  any  corporation,  association,  or  any  individual,  any 
special  or  exclusive  privilege,  immunity  or  franchise  whatever," 
has  been  held  to  extend  only  to  the  passing  of  special  or  local 
laws  for  such  purposes.     Accordingly,  a  statute  regulating  the 
pablic  warehouses  and  the  warehousing  and  inspection  of  grain, 
was  not  in  contravention  of  this  constitutional  provision.^    The 
constitution  of  Tennessee  forbade  perpetuities  and  monopolies. 
The  Supreme  Court  of  Tennessee  have  reasoned,  upon  ancient 
authority,  that  a  monopoly  is  an  exclusive  right  granted  to  a  few, 
of  something  which  was  before  of  common  right.    Lord  Coke's 
definition,  adopted  by  the  Supreme  Court  of  the  United  States  in 
a  celebrated  case,*  was  approved  by  the  Tennessee  court.     Ac- 
cordingly, the  court  held  that  the  right  to  erect  water-works  in  a 
city  involving  the  privilege  of  taking  up  the  pavements  of  the 
streets,  of  occupying  the  streets  with  water-mains,  and  of  doing 
such  other  things  as  were  necessary  and  proper  in  completing 
works  for  the  distribution  of  water  to  the  inhabitants,  was  ex- 
clusive in  the  city,  until  the  legislature  tookit  away  and  conferred 
it  on  a  private  corporation.     But  the  court  reasoned  that,  while 
it  was  an  exclusive  privilege,  it  was  not  a  monopoly  in  the  sense 
of  the  constitutional  prohibition.     The  court  accordingly  upheld 
the  exclusive  right  of  the  private  corporation  to  supply  the  in- 
habitants of  the  city  with  water.^    In  Louisiana  the  constitu- 
tionality of  a  statute  giving  to  a  private  corporation  the  exclusive 

^  Astor  V.  New  York  Arcade  R.  Co.,  «  Munn  v.  People,  69  111.  80;   9,  c. 

48  Hun  (N.  Y.)»  562;  «.  c.   1   N.  Y.  affirmed,  94  U.  S.  113. 

Supp.  174;  Bailey  v.  New  York,  1  N.  Y.  *  Charles  River  Bridge  v,  Warren 

Siipp.  804.     Compare  Astor  v.  New  Bridge,  11  Pet.  (U.  S.)  707. 

Tork  Arcade  B.  Co.,  118  N.  Y.  93.  *  Memphis  v.  Memphis  Water  Co., 

*  Const.  lU.  1870,  art.  4,  §  22.  5  Heisk.  (Tenn.)  495. 

503 


1  Thomp.  Corp.  §  652.]     constitutional  restraints. 

right  to  keep  a  alaughter-housey  and  also  the  exclusive  control  and 
supervision  over  the  inspection  of  all  animals  slaughtered  for 
market  in  the  city  of  New  Orleans,  and  at  the  same  time  pro- 
hibiting any  other  person  from  the  business  of  purchasing  or 
slaughtering  live  stock  or  selling  the  meats  thereof  in  the  markets 
of  the  city,  was  sustained  against  the  objection  that  it  violated  a 
clause  of  the  constitution  of  that  State  which  provides  that  all 
persons  shall  enjoy  the  same  civil,  political  and  public  rights  and 
privileges.^  It  was  also  sustained  in  the  same  court,  against  the 
objection  that  it  violated  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States,  and  that  it  interfered  with  com- 
merce among  the  States ;  ^  and  the  decision  in  this  aspect  was 
affirmed  by  the  Supreme  Court  of  the  United  States.' 

§  651.  Bights  which  the  liCgislatiire  Cannot  Ba^^in 
Away.  —  There  are,  however,  rights  of  so  high  a  nature  that  the 
legislature  cannot  bargain  them  away.  Of  this  nature  is  the 
power  of  eminent  domain^^  the  police  potoer  of  the  State,  to  be 
exercised  for  the  public  health  and  public  morals,^  and  the  power 
of  taocation.  These  several  subjects  will  be  oonsidered  in 
their  appropriate  places  in  future  chapters. 

§  652.  Prohibition  against  Granting  Charters  of  Incorpo- 
ration to  Churches  or  Beligioos  Denominations.  —  The  consti- 
tution of  Virginia  contains  this  prohibition:  <<Tbe  general 
assembly  shall  not  grant  a  charter  of  incorporation  to  any 
church  or  religious  denomination,  but  may  secure  the  title  to 
church  property  to  an  extent  to  be  limited  by  law."  •  This  pro- 
vision was  considered  by  the  Court  of  Appeals  of  West  Virginia 
as  not  extending  so  far  as  to  prohibit  the  legislature  of  Virginia 
from  incorporating  the  individuals  composing  the  ^<  executive 
committee  of  publication,"  commonly  called  "  the  Presbyterian 
Committee  "of  Publication,"  by  the  name  and  style  of  '*the 

^  State  V,  Fagan,  22  La.  An.  545.  '  Bntchers'  Union  Co.  v.  Cresoeot 

«  Ibid.  City  Co.,  Ill  U.  8.  746;  New  Orlcana 

'  Slanghterhouse  Cases,  16  Wall.  Gas  Co.  v.  Louisiana  Ligtit  Co.,  115 

(U.  S.)  86.  U.  S.  660. 

4  Cooley  Const.  Llm.  (3d  ed.)  525;  *  Const.  Va.  1867,  art  5,  §  17. 

Hyde  Park  v,  Oakwoods  Cemetery  As- 
sociation, 119  111.  141. 
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Trustees  of  the  Presbyterian  Committee  of  Publication."  Such 
act  of  incorporation  was  not  deemed  an  evasion  or  violation  of 
the  above  prohibition,  because  the  publication  committee  was 
not  the  church,  but  merely  the  hand  or  servant  of  the  church,  so 
to  speak,  whose  orders  it  obeyed,  and  whose  work  in  the  matter 
of  distributing  the  religious  literature  of  the  church,  it  carried 
on.  The  court  laid  needless  stress  on  the  fact  that  the  incorpo- 
ration of  this  committee  did  not  amount  to  an  incorporation  of 
the  church  itself.^  The  constitution  of  Missouri  contains  this 
provision :  **  No  religious  corporation  can  be  established  in  this 
State,  except  such  as  may  be  created  under  a  general  law  for  the 
purpose  only  of  holding  title  to  such  real  estate  as  may  be  pre- 
scribed by  law  for  church  edifices,  parsonages  and  cemeteries."  ' 
A  corporation  organized  for  the  purpose  of  raising  funds  for  the 
establishment  of  Catholic  colonies  was  held  not  to  be  within  this 
proYision.^  In  considering  what  is  a  religious  corporation,  within 
the  meaning  of  this  statute,  the  definition  given  in  a  New  York  case 
that  a  religious  society  is  <*  a  voluntary  association  of  individuals  or 
families,  united  for  the  purpose  of  having  a  common  place  of  wor- 
ship, and  to  provide  a  proper  teacher  to  instruct  them  in  religious 
doctrines  and  duties,  and  to  administer  the  ordinances  of  bap- 
tism," etc.,  has  been  rejected.*  On  the  other  hand,  it  has  been 
said:  <'  It  is  impossible  to  consider  our  constitution  as  requiring 
that  all  these  elements  and  conditions  shall  enter  into  the  composi- 
tion of  *  a  religious  corporation,'  in  order  to  bring  it  within  the 
constitutional  inhibition.  It  plainly  intends  to  forbid  the  creation 
of  any  corporation  (other  than  those  which  are  expressly  ex- 
cepted), whose  purposes  are  directly  and  manifestly  ancillary  to 
divine  worship  or  religious  teaching.  This  does  not  mean  that  a 
corporation,  created  for  educational  or  benevolent  purposes, 
may  not  hold  prayers  or  impart  religious  instruction  to  its  pupils 
or  votaries,  without  a  forfeiture  of  its  charter  or  a  violation  of 
the  law.  A  distinction  must  be  observed,  between  what  the 
members  or  servants  of  a  corporation  may  lawfully  do,  as  not 
being  forbidden  by  any  moral  or  civil  precept,  and  such  things 

*  Wilson  ».  Perry,  29  W.  Va.  169,  »  St.  Lonis  Colonization  Aseocla- 
Green,  J.,  dissenting.                                tion  v.  Hennessey,  11  Mo.  App.  555. 

*  Const.  Mo.,  art.  2,  §  8.  ^  Baptist  Chnrch   v.   Witherell,  8 

Paige  (N.  Y.),  801. 
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as  inhere  in  the  declared  purposes  and  objects  for  which  the  cor- 
poration was  created.  ^  The  leading  purpose  of  an  association 
is  the  purpose  which  determines  its  character.'  ^  The  constitu- 
tional provision  under  consideration  does  not,  in  any  degree, 
abridge  religious  freedom;  but,  on  the  contrary »  secures  its  uni- 
versality, by  withholding  special  powers  and  privileges  from  any 
one  denomination  of  religionists,  or  its  adjuncts  or  coadjutors." 
The  court  accordingly  held  that  the  decree  of  incorporation  was 
rightly  refused,  since  the  corporation  would  be  a  religious  cor- 
poration within  the  prohibition  of  the  constitution,  and  a  busi- 
ness corporation  for  pecuniary  gain,  within  the  prohibition  of 
the  statute.  The  court  further  said :  <<  The  leading  purposeof  the 
intended  corporation  is,  the  healing  of  physical  and  mental  dis- 
eases. But  all  the  healing  is  to  be  accomplished  by  the  sup- 
posed efficacy  of  a  religious  tenet.  Take  away  the  religious 
agency,  and  there  is  literally  nothing  left,  whereby  the  corpora- 
tion may  effect  its  purposes.  Religion  is  its  motive  power,  and 
quite  as  essential  to  all  its  work,  as  money  to  a  banking  corpora- 
tion, or  a  railway  cars  and  locomotives  to  a  railway  company. 
If  this  does  not  make  it  a  religious  corporation,  within  the  con- 
stitutional meaning,  then  nothing  short  of  a  church  regularly  or- 
dained for  public  worship  can  come  within  the  constitutional 
intent."  Finding  that  it  had  in  it  an  element  of  pecuniary  profit, 
the  court  also  held  that  its  incorporation  was  rightfully  refused, 
under  the  provisions  of  a  statute  of  Missouri,^  which  directed 
that  "  no  association,  society  or  company  formed  .  .  .  for 
pecuniary  profit  in  any  form  ...  shall  be  incorporated 
under  this  article."  * 

§  653.  Corporations  in  Aid  of  Rebellion. —  Acts  of  State 
legislatures  creating  corporations  for  purposes  in  aid  of  the  late 
rebellion  have  been  declared  void.  Thus,  a  statute  of  South  Car- 
olina, incorporating  a  company  for  the  purpose  of  exporting; 
produce  and  importing  arms,  munitions  of  war,  and  other  com- 

^  Quoting  from  Sheren  v.  Menden-  of  New  Hampshire  to  authorize  tovsM, 

hall,  23  Minn.  93.  etc.,  to  make  provisions  for  religioas 

s  R.  S.  Mo.  1679,  §  978.  teachers:  Hale  v.  Everett,  63  N.  H.  9- 

*  Re  St.  Louis  Institute  of  Chris-  Very  long  opinion,  in  which  the  Bub- 

tian  Science,  27  Mo.  App.  633,  opinion  ject  was   evidently  intended  to  be 

by  Lewis,  P.  J.    Power  of  legislature  **  exhausted." 
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modities,  with  power  to  sue  and  be  sued,  and  make  by-laws  not 
inconsistent  with  the  constitution  and  laws  of  the  State  and  the 
Confederate  States,  was  held  to  be  null  and  void,  as  against  pub- 
lic policy,  and  to  vest  the  company  with  no  power  to  make  con- 
tracts and  sue  thereon  in  its  corporate  name.^  On  like  grounds, 
a  charter  granted  by  one  of  the  so-called  Confederate  States  to  a 
corporation,  during  the  civil  war,  organized  to  provide  charitably 
for  the  Confederate  soldiers,  was  held  void.^ 

§  654.  Estoppel  to  Raise  Question  of  Constitutionality  of 
Act  Creating:  Corporation. —  It  has  been  held  that,  in  an  actioa 
by  an  incorporated  bank,  the  debtor  of  the  bank  cannot  set  up 
the  defense  that  the  incorporation  of  the  bank  was  a  violation  of 
the  constitution.  **  After  having  borrowed  the  paper  of  the  in- 
stitation,  both  public  policy  and  common  honesty  required  that 
the  borrowers  should  repay  it.  It  is  therefore  unnecessary  to  de- 
cide whether  the  incorporation  of  the  bank  was  a  violation  of  the 
constitution  or  not."*  With  a  barbaric  adhesion  to  technicality 
and  a  low  sense  of  justice,  the  early  Supreme  Court  of  Michigan 
held  that,  the  general  banking  law  of  that  State  *  being  uncon- 
stitutional  and  void,  in  so  far  as  it  purports  to  confer  corporate 
powers,  no  foreclosure  could  be  had  of  a  mortgage  executed  to 
a  bank  organized  under  its  provisions.^  In  the  first  case  in  which 
the  same  court  held  this  law  unconstitutional  and  void,  the  ques- 
tion arose  on  a  demurrer  to  a  declaration  by  a  receiver  of  one  of 
the  banking  associations  thereby  created  on  a  promissory  note, 
and  the  court,  on  the  ground  that  the  banking  association  had 
never  been  incorporated  under  a  formal  law,  sustained  the  de- 
murrer and  the  rascal  was  allowed  to  escape  the  payment  of  his 
note.*  The  calamities  which  were  produced  by  these  stupid  de- 
cisions are  within  the  memory  of  persons  still  living.  Mr. 
Jastice  McLean,  in  a  case  before  him  at  circuit,  was  not  able  to 
discover  any  way  out  of  this  difficulty.  The  action  was  a  bill 
in  equity  to  make  responsible,  under  the  general  banking  law  of 

^  Chicora  Company  v.  Crews,  6  8.  ^  Mich.  Stat.  1887,  p.  76. 

C.  248.  «  Hurlbut    v.    Britain,  2     Dong. 

'  Tmstees  of   N.  C.   Endowment  (Mich.)  191. 

Fnndt.  Satchwell,  71  N.  C.  HI.  •  Green  v.  Graves,  1  Doug.  (Mich.) 

'  Snyder     v.  State     Bank,    1   111.  351. 
(Breese)  122. 
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Michigan,  the  directors  and  stockholders  of  one  of  the  banks, 
organized  under  that  law,  which  had  become  insolvent.  The 
Supreme  Court  of  Michigan  having  declared  the  law  unconstitu- 
tional, and  the  Federal  court  being  bound  on  this  question  to  fol- 
low the  State  court,  the  learned  justice  found  it  *^  difficult  to  find 
anj  principle  on  which  the  obligations  of  such  associations  can  be 
enforced.*'  **  They  have,*'  said  he,  "  no  standing  within  the 
protection  of  the  law,  they  having  been  established  in  defiance  of 
its  prohibitions.  As  between  the  individuals  concerned,  as  par- 
ticeps  criminiSf  the  law  could  give  no  aid ;  and  it  is  not  perceived 
how  an  individual  can  become  indebted  to  the  bank,  or  have 
a  claim  on  it,  without  being  involved  in  its  illegality."  He 
therefore  sustained  the  demurrer  to  the  bill.  ^  The  Supreme  Court 
of  New  York  seems  to  have  had  the  same  trouble  in  respect 
of  the  New  York  banking  law  of  1838.  The  court,  following  its 
previous  decision,^  held  that  the  act  was  unconstitutional,  and 
therefore,  in  an  action  of  assumpsit  on  a  promissory  note,  by  a 
bank  created  under  the  act,  gave  judgment  in  favor  of  the  defcDd- 
ant;  but  the  Court  of  Errors,  being  of  opinion  that  the  act  was 
constitutionally  passed,  reversed  this  judgment.' 

§  655,  Talldity  of  a  Statate  Allowing:  a  Depositor  to  Ap- 
point a  Person  to  whom  his  Deposit  shall  be  Paid  after  his 
Death,  —  It  is,  of  course,  no  objection  to  the  validity  of  a  statate  in- 
corporating a  saving  fund  society,  and  providing  that  a  book  shall  be 
kept  at  the  office  in  which  every  depositor  shall  be  at  liberty  to  appoint 
some  person  to  whom,  at  his  death,  his  deposit  shall  be  paid,  if  not  other* 
wise  disposed  of  by  will,  that  it  is  contrary  to  the  atatvie  ofwiUa,  As  one 
act  of  the  legislature,  both  being  within  its  constitutional  power,  is  as  good 
as  another,  it  is  no  objection  to  the  validity  of  such  a  statute  that  it  is 
contrary  to  another  statute,  or  that  it  creates  an  exception  to  It.^ 

§  656.  Unconstitational  iLaw  may  Operate  as  a  LiegrislatiTe 
liioense. — Where  certain  persons  had  been  indicted  for  setting  up 
and  carrying  on  a  lottery,  and  they  justified  under  a  statute  incorporat- 

1  Nessmlth  v.  Sheldon,  4  McLean  ion,  9ub  nom,    Nessmlth  v.  Sheldon,  7 

(U.  S.),  877.    This  decision  was   af-  How.  (U.  S.)    712;  ante,  §632,  n.  «. 

firmed,  as  to  the  point  that  it  was  the  *  Debowv.  People,!  Denio  (K.T.)f  9* 

duty  of  the  Federal  to  foUow  the  State  ^  Giflord  v,  Livingstone,  2  Denio 

court,  by  the  Snpreme  Court  of  the  (K.  Y.),  880. 

United  States,  on  a  certificate  of  dlvis-  ^  Enorr's  Appeal,  89  Pa.  St.  9S. 
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tag  them  as  a  company  for  that  purpose,  ^^  to  raise  funds  for  the  com- 
mon schocd  system  of  Alabama,"  the  court  reached  the  conclusion  that 
although  their  act  of  incorporation  was  void,  as  being  in  conflict  with 
the  clause  of  the  constitution  which  prohibited  the  legislature  from 
creating  corporations  by  special  act,  except  for  municipal  purposes,  — 
yet  that  it  might  operate  as  a  legislative  license  to  carry  on  the  lottery, 
and  would,  in  some  way  or  other,  estop  the  State  from  punishing  the 
corporators  for  carrying  it  on.  The  court  had  no  difficulty  in  finding 
that  the  defendant  *'  acted  in  good  faith  and  verily  believed  he  was  doing 
what  the  State,  by  the  statute,  clearly  authorized  him  to  do."^ 

f  657.  Charters  exempting  Corporatioiis  from  General 
Lannu  —  A  constitutional  provision  empowering  the  legislature  to  grant 
^'  vaott  charters  of  incorporation  as  they  may  deem  expedient  for  the 
poblic  good,"  has  been  held  not  to  empower  them  to  grant  a  charter 
of  incorporation  exempting  the  corpcnration  from  the  usury  laws 
of  the  State,  by  authorizing  it  to  issue  its  morl^age  bonds,  bearing  a 
higher  nie  of  interest  than  that  fixed  by  general  law.  Notwithstanding 
SQoh  a  <dmrter  provision,  a  bill  in  equity  was  entertained,  brought  by 
general  creditors,  the  object  of  which  was  to  confine  the  bondholders  of 
the  corporation  to  the  rate  of  ihterest  prescribed  by  the  general  law  of 
the  State,  and  to  subject  the  surplus  to  the  payment  of  the  debts  of 
the  complainants,  and  a  decree  granting  this  relief  was  affirmed.  The 
bill  was  well  brought  as  to  such  of  the  complainants  as  were  judg- 
ment creditors.^ 

$  658.  Statutes  may  be  Talid  in  Part  and  Told  In  Part. — 

It  is  a  principle  of  constitutional  law  that  a  statute  may  be 
valid  in  part  and  void  in  part.  If  a  provision,  which  is  not  ob- 
noxious to  any  constitutional  objection,  is  found,  even  in  the 
same  section,  with  another  provision  which  is  repugnant  to  the 
constitution,  the  provision  which  is  in  itself  valid  must  be  sus- 
tained, unless  the  two  are  so  united  that  it  must  be  presumed 
that  the  legislature  would  not  have  adopted  the  one  without  the 
other.^  An  appropriate  case  for  the  application  of  this  princi- 
ple is  where  the  objects  of  the  statute  which  are  held  to  be 
unconstitutional,  and  those  parts  of  it  which  are  valid,  are 

^  Brent  v.  State,  43  Ala.  297.    The         ^  Robinson  v.  Bldwell,  22  Cal.  879; 

decision  is  destitute  of  either  legal  or  People  v.  Nally,  49  Cal.  482 ;  Ex  parte 

moral  sense.  I'razer,  54  Cal.  94 ;  Com.  v,  Hltchings, 

'  HcKinney  v.   Memphis  Overton  6  Gray  (Alass.),  485* 
Hotel  Co.,  12  Helek.  (Tenn.)  104. 
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wholly  independent  of  each  other,  so  that  the  latter  may  be 
carried  into  effect  without  reference  to  the  former.^  When  the 
parts  of  a  statute  are  so  mutually  connected  and  dependent,  as 
conditions,  considerations  or  compensations  for  each  other,  as  to 
warrant  a  belief  that  the  legislature  intended  them  as  a  whole, 
and  that,  if  all  could  not  be  carried  into  effect,  the  legislature 
would  not  have  passed  the  residue,  independently,  if  some  parts 
are  unconstitutional  and  void,  all  the  provisions,  which  are  thus 
dependent,  conditional,  or  connected,  must  fall  with  them.' 

§  659.  Illustrations.  —  It  has  already  been  seen  that  if  *k  part  of  a 
statute  is  not  expressed  in  the  title,  and  such  part  is  severable  from  the 
rest,  it  may  be  declared  void,  and  the  rest  allowed  to  stand,  imder  a 
constitutional  provision  that  an  act  shall  contain  but  one  subject,  which 
shall  be  expressed  in  its  title.^  ....  So,  if  we  refer  to  some  of 
the  principles  discussed  in  the  preceding  article  in  regard  to  restraints 
upon  the  enacting  of  laws,  we  shall  find  that  where  it  is  ascertained 
from  the  journals  of  the  two  houses  of  the  legislature  that  a  particular 
amendment  to  a  bill  was  not  passed  in  conformity  with  the  requirements 
of  the  constitution,  but  that  the  bill  wit&outthe  amendment  was  passed, 
the  courts  may,  it  has  been  held,  sever  the  amendment  from  the  biU  and 


1  Warren  V.  Mayor  of  Charlestown, 
2  Gray  (Mass.)*  9d>  French  v.  Tesche- 
maker,  24  Cal.  518,  548;  Ex  parte 
Frazer,  64  Cal.  94;  St.  Louis  v,  St. 
Louis  R.  Co.,  14  Mo.  App.  221 ;  Harris 
V.  Niagara  County  Supervisors,  83 
Hun  (N.  Y.),  279;  Tripp  v.  Overocker, 
7  Col.  72;  Gunnlsou  County  Comm*rs 
V,  Owen,  Id.  467 ;  People  v.  Jobs,  Id, 
475;  Franklin  Co.  v.  NashvUle  &c.  B. 
Co.,  12  Lea  (Tenn.),  521;  South  & 
North  Ala.  B.  Co.  v.  Morris,  65  Ala. 
193;  State  V.  Clark,  54  Mo.  17;  Bood 
V.  McCargar,  49  Cal.  117;  Mobile  &c. 
R.  Co.  o.  State,  29  Ala.  573;  People  v. 
Hill,  7  Cal.  97;  Lathrop  v.  Mills,  19 
Cal.  518;  Boblnsono.  BldweU,  22  Cal. 
879;  Campbell  v.  Union  Bank,  7  Miss. 
(6  How.)  625;  Exchange  Bank  v. 
Hinds,  8  Ohio  St.  1;  State  o.  Com- 
missioners, 5  Id,  497;  Bank  of  Hamil- 
ton V.  Dudley,  2  Pet.  (U.  S.)  526; 
Duer  V.  Small,  4  Blatchf.  268;  Mills 
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V.  Sargent,  36  Cal.  879;  Nelson  v. 
People,  38  in.  890;  McCulloch  v. 
State,  11  Ind.  424;  Santo  v.  State,  2 
Iowa,  165;  Fisher  o.  McGln,  1  Gray 
(Mass.),  1;  Matter  of  DeVaucene, 
81  How.  Pr.  (N.  Y.)  289;  State  v. 
Copeland,  3  R.  I.  83;  State  o.  Snow, 
8  B.  I.  62. 

<  Warren  v.  Mayor  &c.,  3  Gray 
(Mass.),  84;  Commonwealth  o.  Clapp, 
5  Id,  97;  Commonwealths.  Hltchlngs, 
Id,  482;  Commonwealth  o.  Pomeroy, 
Id,  486;  Slauson  v,  Baclne,  18  Wis. 
898;  Campan  v.  Detroit,  14  Mich.  276; 
San  Francisco  v.  Sprlug  YaUey 
Water  Works,  48  Cal.  498;  State  v. 
Pugh,  48  Ohio  St.  98;  O'Brien  v. 
Krenz,  86  Minn.  186;  Hinze  o.  People, 
92  111.  406;  Eckhart  o.  State,  5  W.  Va. 
515. 

*  Ante,  §625;  People  v.  Hall,  8 
Colo.  485. 
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declare  the  amendment  void  and  the  rest  of  the  law  valid.^  .... 
A  general  act  authorizing  the  formation  of  corporations  may,  like  any 
other  statute,  be  valid  in  part  though  void  in  part.  For  instance, 
although  a  statute  authorizing  the  creation  of  rafting  or  boom  compa- 
nies, may  be  invalid  in  so  far  as  it  gives  a  corporation  the  right  to  take 
exclusive  possession  of  a  public  navigable  stream  and  bar  the  rights  of 
all  others  therein,  yet  in  so  far  as  it  merely  provides  for  the  formation 
o!  corporations  with  the  power  to  make  contracts,  it  is  constitutional  and 
yalid.^  ....  By  analogy  to  the  rule  that  a  statute  may  be  valid 
in  part  and  void  in  part,  it  has  been  held  that  an  order  of  court  made  in 
porsaance  of  such  a  legislative  authorization,  organizing  a  corporation 
for  the  purpose  provided  by  a  general  law,  is  valid  to  the  extent  of  the 
provisions  of  that  law,  and  void  only  so  far  as  it  confers  powers  or  priv- 
ileges in  excess  of  those  authorized  by  the  statute.^  -  -  -  -  As  an 
illnstration  of  the  principle,  it  has  been  held  that  a  portion  of  a  section 
of  a  general  statute  regulating  the  incorporation  of  cities,  which  pre- 
scribes the  form  of  jvdgmerit  to  be  rendered  on  appeal,  may  be  judi- 
cially stricken  out  as  unconstitutional,  without  impairing  the  rest  or 
without  impairing  the  rights  of  suitors.^  ....  Applying  this 
principle,  it  has  been  held  that  a  statute  imposing  a  tax  on  telegraphic 
messages  being  invalid  as  to  interstate  messages,  the  whole  statute  must 
fall.5 


*  Berry  o.  Baltimore  &c.  R.  Co.,  41 
Md.  446. 

s  Ames  o.  Port  Huron  &c.  Co.,  6 
Mich.  266.  The  court  do  not  decide 
that  the  statute  is  void  even  In  the 
particular  case. 

*  Hecko.  Ewen,  76  Tenn.  97. 

<  Allen  0.  Silvers,  22  Ind.  491. 

*  Western  Union  Tel.  Co.  v.  State, 
62  Tex.  630.  A  more  difficult  question 
U  presented  where  the  court  cannot 
SQStain  some  part  of  the  constitution 
^e(f  without  disregarding  some  other 


part.  The  Supreme  Court  of  Texas 
has  been  called  upon  to  hold  that 
where  there  is  an  irreconcilable 
conflict  between  two  provisions  of  a 
constitution,  the  more  comprehensive 
and  specific  provision  should  control. 
Gulf  &c.  B.  Co.  V.  Bambolt,  67  Tez. 
654.  It  is  scarcely  necessary  to  say 
that  an  unconstitutional  statute  ac- 
quires no  force  by  being  subsequently 
incorporated  In  a  refoision  of  the  stat- 
utes.   Cock  V.  Stewart,  85  Mo.  575. 
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§  665.  Befinition  —  Division  —  Introductioii.  —  The  term 
national  corporation^  as  used  in  this  chapter,  means  a  corporation 
existing  under  a  franchise  conferred  by  the  national  government. 
A  corporation  existing  under  a  franchise  oonf erred  by  a  State  of 
the  Union  is  not  within  the  definition.  National  corporations 
may  be  divided  with  convenience  into  two  classes:  1.  Those 
authorized  to  act  within  the  States.  2.  Those  authorized  to  act 
within  the  territories  and  the  District  of  Columbia.  Some  cor- 
porations fall  within  both  classes.  Corporations  of  the  first 
class,  of  which  national  banks  and  the  Pacific  Railway  Companies 
are  examples,  are  of  general  interest,  both  from  the  legal  ques- 


1  This  chapter  was  written  by  Bus- 
sell  H.  Curtis,  Esq.,  of  the  Chicago 
bar,  and  was  first  published  in  21  Am. 
Law  Rev.  258.    It  is  now  republished, 
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with  the  consent  of  its  original  publish- 
ers and  of  Mr.  Curtis,  after  a  revision 
of  the  text  and  notes  by  him,  to  bring 
them  down  to  date. 
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tioiiB  to  which  they  give  rise,  their  wide  territorial  distribation, 
their  wealth,  and  the  possible  consequences  of  their  increase  in 
the  future.  The  capital  stock  of  the  more  noticeable  of  them  is 
now  worth  on  the  market,  in  round  numbers,  $600,000,000.^ 
Yet  they  have  received  hitherto  from  writers  on  legal  topics  but 
little  attention.  They  are  alluded  to  in  the  standard  text-books 
OD  corporations,  but  they  are  not  treated  as  a  class  of  corpora- 
tions by  themselves. 

§  666.  Within  the  States :  Historical  Sketch :  National 
Banks.  —  It  is  not  difficult  to  enumerate  the  principal  national 
corporations  which  have  been  authorized  to  act  within  the  States, 
for  Buch  corporations  have  been  important  at  almost  all  periods 
since  the  formation  of  the  Federal  government.  In  1791,  the 
first  Congress  which  sat  under  the  constitution  incorporated  the 
earliest  bank  of  the  United  States.^  The  corporate  existence 
of  this  bank  expired,  according  to  the  limitation  contained 
in  its  chaiter,  in  1811.  In  1815  a  bill  to  incorporate  a  na- 
tional bank  was  passed  by  Congress,  but  was  vetoed  by  Presi- 
dent Madison.^  In  1816,  Congress  incorporated  the  second 
bank  of  the  United  States.^  Its  franchises  expired  by  the 
limitation  contained  in  its  charter,  on  March  3,  1836.  The 
famous  controversy  between  President  Jackson  and  the  bank, 
over  the  question  of  the  renewal  of  its  charter,  culminated  three 
years  earlier,  when  the  President  secured  a  Secretary  of  the 
Treasury  who  would  obey  his  orders  to  withdraw  from  the  bank 
the  public  funds.*^  The  opinion  held  by  that  secretary  con- 
cerning the  rights  of  this  national  corporation,  was  not,  it  has 
been  supposed,  the  least  of  the  causes  which  led  to  his  appoint* 
meat  to  the  office  of  Chief  Justice  of  the  United  States  Supreme 
Court.  In  1841,  Congress  passed  a  bill  to  incorporate  a  national 
bank,  but  it  was  vetoed  by  President  Tyler.®  In  1863,  Congress 
for  the  first  time  authorized  the  formation  of  national  banks  by 

^  This  sUtement  was  true  at  the  *  3  U.  S.  Stat.  266. 

date  when  this  chapter  was  first  writ-  «  Tyler's  Life  of  Taney,  pp.  206, 

ten,  namely,  January,  1887.  206. 

M  U.  S.  Stat.  191.  *  10  Congressional  Globe,  337. 

'Annals  of   Congress,  13th   Con- 
gress, YOl.  8,  p.  208. 

83  513 


1  Thomp.  Corp.  §  668.]     national  corporations. 

a  general  statute.^  Statutes  relating  to  particular  national 
banks  are  still  passed  at  every  session. 

§  667.  Transcontlneatal  Railway  Compaaiea.  —  In  1862, 
Congress  chartered  the  Union  Pacific  Railroad  Company,  with 
power  to  construct  a  railway  and  telegraph  line  through  the  ter- 
ritories, and  by  the  same  act  of  incorporation  granted  franchises  to 
several  State  railway  corporations;  provided  for  operating  the 
lines  of  these  corporations  as  one  line,  and  provided  for  their 
future  consolidation.^  The  consolidation  provided  for  by  the 
charter  was  effected  in  part  in  1880.'  The  name  of  the  consoli- 
dated corporation  is  the  UnicAi  Pacific  Bail  way  Company. 
Whatever  may  be  thought  of  the  status  of  the  constituent  cor- 
porations from  which  this  consolidated  corporation  was  formed, 
it  appears  to  be  a  national  corporation  authorized  to  act  within 
the  States  of  the  Union.^  In  1864,  Congress  chartered  the 
Northern  Pacific  Railroad  Company,  and  authorized  it  to  con- 
struct a  railway  and  telegraph  line  from  a  point  in  the  State  of 
Minnesota,  or  the  State  of  Wisconsin,  west  to  Puget  Souod.^ 
The  charter  contained  the  provision  that  no  road  should  be  con- 
structed within  a  State,  without  the  previous  consent  of  the 
legislature  of  the  State.  In  1866,  Congress  chartered  the  Atlan- 
tic &  Pacific  Railroad  Company,  with  authority  to  construct  a 
railway  and  telegraph  line  from  a  point  in  the  State  of  Missouri 
to  the  Pacific  ocean.*  In  1871,  Congress  chartered  the  Texas 
Pacific  Railway  Company,  to  construct  and  operate  a  railway  in 
part  in  the  States  of  California  and  Texas. ^ 

§  668.  Blaritlme  Canal  Company  of  Nicaragua.  —  In  1889 

Congress  chartered  the  Maritime  Canal  Company  of  Nicara^a* 
to  be  a  private  stock  corporation  for  pecuniary  profit,  with  its 
principal  office  in  the  city  of  New  York,  for  the  purpose  of  con- 
structing and  operating  a  ship  canal  between  the  Atlantic  ami 
Pacific  ocean,  through  the  territory  of  the  Republics  of  Nicara- 

1  12  U.  S.  Stat.  665.  *  14  U.  S.  Stat.   292;  Santa  Clara 

>  12  U.  S.  Stat.  489.  County  t?.  Southern  Pac.  H.,  118  U.  S. 

s  Poor's  Manual  for  1882,  p.  762.  894,  898. 

*  Pacific  BaUway  Bemoval  Cases,  *  16  IT.  S.  Stat.  573;  Supplemental 
115  U.  S.  1.  Act,  May  2,  1872,  17  Stat.  59. 

*  18  U.  S.  Stat.  865. 
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gua  and  Costa  fiica.^  It  is  to  be  noticed  that  the  principal 
action  of  the  corporation,  the  construction  and  operation  of  a 
ship  canal,  are  to  be  performed  exclusiyely  in  foreign  territory. 

§  669.  Otber  Corporations  Chartered  by  Congnress. —  Con- 
gress has  chartered  corporations  not  for  pecuniary  profit.  In 
1871  Congress  chartered  the  Centennial  Board  of  Finance,  as  a 
corporation,  to  conduct  the  centennial  celebration,  in  1876,  of 
the  Declaration  of  American  Independence.^  In  1865,  Congress 
chartered  the  Freedmen's  Savings  and  Trust  Company  as  a 
savings  bank  for  emancipated  negroes.^  In  1866,  Congress 
chartered  the  National  Asylum  for  Disabled  Volunteer  Soldiers/ 
Congress,  in  an  act  to  authorize  the  incorporation  of  national 
trades  unions  in  the  District  of  Columbia,  provided  that  corpora- 
tions formed  under  the  act  might  establish  branches  in  the 
States.*  It  is  uncertain  whether  Congress  intended  to  confer  the 
right  to  establish  a  branch  union,  if  the  State  in  which  it  should 
be  located  did  not  consent.  Several  ^uem-municipal  corpora- 
tions have  been  created  within  State  limits  by  treaty  with 
Indian  tribes,*  though  necessarily  on  soil  over  which  Congress 
retained  jurisdiction. 

§  670.  Formation  of  National  Corporations.  —  It  will  be  in- 
teresting to  examine  the  question,  how  national  corporations  em- 
powered to  act  within  the  States,  may  be  formed.  The  Federal 
constitution,  the  people's  sole  grant  of  power  to  their  national 
officers,  does  not  contain  any  express  grant  of  power  to  create  a 


1  Act  of  Feb.  20,  1889;  26  U.  S. 
Stat.  673.  It  Is  probable  that  Con- 
gress has  chartered  other  corpora- 
tions for  the  purpose  of  building  a 
railway  or  canal  across  the  Isthmus, 
bat  a  single  example  is  a  sufficient 
Ulnstration  of  the  class. 

<  Act  of  June  1,  1872,  17  St.  at  L. 
20S. 

>  Act  of  March  8, 1865;  18  U.  S.  Stat. 
510. 

*  Act  of  March  21,  1866;  14  U.  S. 
Stat.  10. 

*  49th  Congress,  1st  session,  chap. 
567. 


*  United  States  o.  Kagama,  118  IT. 
S.  875;  Utah&c.  R.v.  Fisher,  116  U.  S. 
28;  £z  parte  Crow  Dog,  109  U.  S.  556; 
The  Kansas  Indians,  5  Wall.  (TJ.  S.) 
737;  Worcester  V.  Georgia,  6  Pet.  (U. 
S.)  515,  561 ;  History  of  the  Creek  and 
Cherokee  controversy,  1  Von  Hoist's 
Const.  Hist,  of  U.  S.  (Am.  ed.)  483. 
Notice  Ute  Reservation  in  State  of 
Colorado,  created  in  territory  of 
Colorado  by  treaty  of  March  2, 1868, 
(15  U.  S.  Stat.  619)  and  alluded  to  in 
United  States  v.  McBratney,  11  Fed. 
Rep.  96,  note. 
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corporation,  but  it  contains,  ad  interpreted  by  the  United  States 
Supreme  Court,  by  Congress,  and  by  the  acquiescence  of  ihd  peo- 
ple, an  implied  grant  to  Congress  of  power  ta  create  a  coi^pora- 
tioii  under  certain  circumstances.  In  McCulloch  v.  Maryland, 
decided  in  1819,  Chief  Justice  Marshall  laid  down  the  rule>  which 
has  beeA  followed  ever  since,  that  Congress  has  power  to  create 
a  corporation,  whenever  to  do  so  is  an  appropriate  measui'e  to 
carry  into  execution  the  enumerated  powers  of  that  body.^  It 
was  also  decided  in  that  case  that  the  question,  whether  the 
creation  of  a  corporation  in  a  particular  instance  is  an  appropriate 
means  to  accomplish  the  end  sought,  is  one  for  the  courts  to  de- 
eide ;  and  that  the  question,  whether  such  measure  is  expedient 
is  one  solely  for  Congi'ess,  Congress  has  not  indicated  under 
whiqh  of  its  express  powers  it  acted  when  it  passed  the  national 
banking  statutes  and  the  special  charters  of  the  several  natinoal 
corporations  to  which  allusion  has  be^!i  made.  The  banking 
statutcfs  may  perhaps  fall  under  the  power  of  Congress  to  borrow 
money,  ta  regulate  interstate  commerce,  to  coin  money  and  to 
regulajbethe  value  thereof.  The  railway  statutes  may  be  referred 
to  tho  power  of  Cbngress  to  establish  post  roads,  to  support 
armies,  and  to  regulate  interstate  commerce.^  The  purposes  for 
which  national  corporations  maybe  created  in  the  future  are  only 
limited  by  MarshalFs  rule  that  such  corporations  must  be  appro- 
priate means  to  carry  into  execution  the  express  powers  of  the 
national  government. 

§  en.  Powes  of  Congress  to  Confep  Fifanobises  ob  them: 
Exemption  from  State  Control  and  Taxation.  — We  have  consid- 
ered in  the  preceding  section  the  power  of  Congress  to  confer  the 
franchise  to  exist  as  a  corporation.  We  come  now  to  consider  the 
power  of  Congress  to  confer  on  national  corporations  other  fran- 
chises. The  franchises,  which  Congress  may  confer  on  national 
corporations  to  be  exercised  within  the  States  of  the  Union,  are 
probably  limited  by  Marshall' s  rule,  previously  stated.  Subject  to 
such  restriction,  no  reason  is  perceived  why  Congress  may  not  con- 

1  McCnUoch  V.  Maryland,  4  Wheat.  Dearing,  91  U.  S.  2B;  L«gal  Tender 

(U.  &)  aie,  400;  affirmed  in  Osbom  Case,  110  U.  S.  421. 
9,  United  States  Bank,  9  Wheat.  (U.  >  Cpnst«  II.  S«  art^  I4  §,8» 

S.)  738;  Farmers*  &c.  Nat.   Bank  v. 
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fer  franchises  apoa  such  oorpotitiMd,  to  the  saixte  extent  ae  upon 
Batiml  persons.^  A  national  corporation  is  exempt,  in  general, 
from  State  oontrol,  like  any  coiporation  or  person,  in  the  exer'- 
ciseof  all  ric^hts  held  bv  it  under  the  Federal  constitution  and 
statutes.'  Such  corporations  are  exempt  from  State  control  and 
taxation^  so  far  as  State  legislation  may  impair  their  efficiency 
ad  agencies  of  the  national  government.^  The  exemption  of 
national  corporations  from  State  taxation  is  not  so  broad  under 
this  rule  ae  it  was  under  the  ruling  in  McCulIoch  t^.  Maryland^ 
and  in  Osborn  v.  United  States  Bank/  decided  when  Chief  Jus« 
tice  Marshall  was  on  the  bench.  In  those  cases  such  corpora- 
tions were  held  to  be  wholly  exempt  from  State  taxation,  with 
the  exception  of  taxation  of  their  real  estate,  and  of  the  taxation 
of  stockholders  residing  within  the  taxing  State,  upon  the  stock 
held  by  them.  In  Railroad  Company  t;.  Peniston*  the  right  of 
a  State  to  tax  property  within  its  territory  belonging  to  a  rail- 
way corporation  chartered  by  Congress  was  directly  in  issue,  and 
the  court,  applying  the  rule  just  announced,  — that  such  corpora- 
tions are  taxable  in  the  States  in  those  cases  in  which  their  effi<^ 
ciency  as  Federal  agencies  is  not  impaired, — arrived  at  the  further 
rule  that  the  States  may  tax  the  property^  but  not  the  operations^ 
of  Federal  agents,  and  decided  that  the  property  in  question 
was  subject  to  State  taxation.     Congress  may  give  the  State  the 


^  Example  of  incidental  franchise 
conferred  on  national  corporation: 
ExemptKni  of  national  bank  from 
•ttachmeot  before  final  judgment,  Rev. 
Stats.  U.  S.  §  5242.  Paclflc  Nat.  Bank 
».  Mixter,  124  U.  S.  721.  The  grant  of 
tbe  right  of  way  throngn  pnbiic  lands, 
withhi  and  without  the  States,  to  na- 
tioDal,  State  and  territorial  railwa^r 
corporations,  has  been  qnite  common 
in  the  past;  also  the  donation  of  public 
^d  to  such  corporations. 

'  A  franchise  conferred  by  Congress, 
**9*,  to  construct  a  railway  across  a 
State,  cannot  be  taxed  by  a  State 
without  the  permission  ot  Congress. 
California  i7«  Ocutral  Pacific  R.  Co., 
127  U.  8.  1.  A  State  statute  making 
it  a  condition  of  granting  a  permit  to 


a  sister  State  corporation  to  do  busi- 
ness In  the  State,  that  it  agree  not  to 
sue  in  Federal  courts  is  void,  because 
it  makes  the  right  to  the  permit  de- 
pend on  surrender  of  a  right  conferred 
by  Federal  constitution  and  statute. 
Barron  o.  Bumslde,  121  U.  S.  166. 

>  Farmers*  &c.,  Nat.  Bank  v,  Dear- 
ing  (1876),  91  U.  S.  29;  National  Bank 
V,  Commonwealth  (1869),  9  Wall.  (U. 
S.)  853;  affirmed  In  Railroad  Co.  v. 
Penlston,  18  Wall.  (U.  S.)  5;  «.  c.  1 
Dill.  (U.  S.)  814;  Thomson  o.  f'aclflc 
Railroad,  9  Wall.  (U.  8.)  579. 

*  4  Wheat  (U.  S.)  816. 

»  9  Wheat.  (U.  S.)  738. 

«  18  Wall.  (U.  S.)  5;  «.  c.  1  DiU. 
(tJ.  SO  814;  aecord^  Tel.  Co.  o.  Texas, 
105  U.  S.  460. 
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right  to  tax  national  corporations,  and  may  impose  conditions 
upon  such  grants.^  It  has  done  so  in  the  case  of  the  national 
banks. ^  If  a  national  corporation  is  a  party  conducting  interstate 
commerce,  Congress  may  exempt  it  from  State  taxation  also  on 
that  ground.  If  so  engaged,  it  would  be  exempt  from  State  taxa- 
tion, in  many  cases,  under  the  Federal  constitution,  without  any 
action  by  Congress.  Interstate  commerce  conducted  by  a  cor- 
poration is  entitled  to  the  same  protection  against  State  exactions 
as  is  given  to  such  commerce  conducted  by  individuals.' 

§  672.  Power  to  Confer  Bigbt  of  Eminent  Domain  vrithiu 
a  State*  —  The  national  government  may  exercise  the  power  of 
eminerU  domain  within  the  States,  whenever  necessary  to  carry 
into  execution  the  powers  conferred  upon  it  by  the  constitution. 
The  case  of  Kohl  t;.  United  States,^  has  settled  the  point.  Con- 
gress has  delegated  to  national  corporations  the  right  of  eminent 
domain,  to  be  exercised  within  the  territories.^  And  it  is  prob- 
able, judging  from  the  settled  practice  of  the  States  towards  cor- 
porations created  by  themselves,  that  Congress  has  power  to 
delegate  the  right  of  eminent  domain  to  national  corporations,  to 
be  exercised  within  a  State  without  its  consent.  In  the  case  of 
some  of  the  national  railway  corporations,  all  controversy  was 
avoided  by  provisions  in  the  statutes  creating  them,  forbidding 
or  rendering  impossible  the  construction  of  roads  within  the 
boundaries  of  a  State  without  its  assent.  However,  in  one  case 
at  least,  the  assent  of  the  State  was  obtained  after  the  construc- 
tion of  the  road.*  The  charter  of  another  national  railway  cor- 
poration provides  for  the  condemnation  of  private  property 
within  States,  according  to  the  law  of  the  State  in  which  the  prop- 
erty is  situated.' 

§  673.  Maj  Confer  on  Federal  Courts  Sxclusive  Jurisdic- 
tion of  Suits  by  and  Agrainst.  —  Congress  has  power,  under  the 

1  Van  Allen  v.  Assessors,  3  Wall.  «  91  U.  S.  367;  affirmed  U.  S.  v. 

(U.  S.)  673.  Jones,  109  U.  S.  513. 

'  U.  S.  Rev.  Stat.  (ed.  of  1878),  §  *  See  several  P&citic  railway  acts 

5219.  cited  supra. 

'  Gloucester    Ferry  Co.    v,  Fenn,  *  Recital  in  Faciflc   Railroad   Re- 

lU  U.  S.  196;   Pensacola  Telegraph  moval  Cases,  115  U.  S.  3. 
Co.  V.  Western  Union  Telegraph  Co.,  *  16  (7.  8.  Stat.  576,  §  10. 

96  U.S.  1. 
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coDstitution,  to  give  the  Federal  coartB  jurisdiction  of  all  suits  by 
or  against  national  corporations,^  and  to  authorize  such  corpora- 
tions to  remove  to  the  Federal  courts  suits  brought  against  them 
in  the  State  courts.^  Congress  may  undoubtedly  make  the  ju- 
risdiction of  Federal  courts,  over  suits  by  or  against  national  cor- 
porations, exclusive.  The  creation  of  a  corporation  by  Congress 
is  held  by  the  United  States  Supreme  Court,  to  make  any  con- 
troversy to  which  such  corporation  may  be  a  party,  a  controversy 
arising  under  the  laws  of  the  United  States,  and  hence  a  contro- 
versy to  which  the  judicial  power  of  the  United  States  extends, 
irrespective  of  the  citizenship  of  the  parties.^  And  it  is  settled 
that  Congress  may  make  exclusive  the  jurisdiction  of  the  Federal 
courts  over  all  controversies  arising  under  a  law  of  the  United 
States,  if  not,  indeed,  over  all  controversies  to  which  the  ju- 
dicial power  of  the  United  States  extends.^  Congress  may  con- 
fer a  special  jurisdiction  on  a  Federal  court  to  try  a  special 
matter,  and  it  has  exercised  such  power  with  reference  to  a  na- 
tional corporation.  In  this  instance  it  prescribed  that  matters 
and  defendants  might  be  joined  in  a  manner  which,  but  for 
the  special  authorization,  would  have  constituted  multifarious- 
ness.^ 

$  674.  Protection  under  the  Fonrteenth   Amendment. — 

Apart  from  the  shelter  afforded  by  other  clauses  of  the  Federal 
constitution,  a  national  corporation  is  probably  protected  against 
onreasonable  State  exactions  by  the  clause  of  the  fourteenth 
amendment  to  the  Federal  constitution,  which  prohibits  a  State 
from  denying  to  any  person  the  equal  protection  of  the  laws.  It 
is  settled  by  the  decisions  of  the  United  States  Supreme  Court, 
that  a  domestic  corporation  of  a  State  of  the  Union,  is,  as  to  such 


1  Osbom  V,  Bank  of  United  States, 
9  Wheat.  (U.  8.)  788;  accord,  Ken- 
nedy V.  Gibson  8  WaU.  (U.  S.)  498; 
F^c  Bailroad  Bemoyal  Cases,  116 
U.  S.  2. 

*  Pacific  Railroad  Removal  Cases, 
nipra. 

'  Osbom  V.  Bank  of  United  States, 
ntpra;  Pacific  Railroad  Remoyai 
Gases,  $upra. 


*  The  Moses  Taylor,  4  WaU.  (U.  S.) 
411;  Gaines  v.  Fuentes,  92  U.  S.  10; 
Claflin  V.  Hoaseman,  Assignee,  98  U.  S. 
180.  These  cases  by  implication  orer- 
rnle  Cook  v.  State  Nat.  Bank,  52  N. 
y.  98. 

<  United  States  o.  Union  Pacific  B. 
Co.  (1878),  98  U.  S.  569;  for  report 
of  case  below,  see  11  Blatch.  (U.  S.) 
885. 
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State,  a  person  within  the  meaning  of  this  constitutional  amend- 
ment,^ although  a  sister  State  or  foreign  corporation  is  not.^ 

§  675.  Statas  of  National  Corporations  within  the  State: 
Jurisdiction  over  them.  —  The  status  of  a  national  corporation, 
within  a  State  where  it  acts,  depends  upon  several  circumstances. 
As  we  have  seen.  Congress  may  exempt  a  national  corporation 
from  State  control,  so  far  as  such  control  would  impair  its 
efficiency  as  an  agency  of  the  Federal  government,  and  so  far  as 
such  corporation  is  a  party  conducting  interstate  commerce.  In 
New  York,  a  national  corporation  is  by  statute  defined  to  be  a 
domestic  corporation  of  the  State,^  and  it  may  sue  in  the  State 

• 

courts  as  citizen  of  the  Stated  In  Pennsylvania,  it  has  been 
held  that  a  national  corporation  is  not  a  foreign  corporation  with- 
in the  meaning  of  a  State  statute  imposing  a  tax  on  foreign 
corporations.'^  In  another  case,  a  Pennsylvania  court,  acting 
upon  the  rule  that  a  corporation  has  in  general  a  legal  existence 
everywhere  within  the  limits  of  the  sovereignty  from  which  its 
corporate  existence  is  derived,  decided  that  a  national  corpora- 
tion was,  in  Pennsylvania,  neither  an  alien  nor  a  citizen  of 
another  State  of  the  Union,  nor  a  foreign  corporation,  and  hence 
that  a  Federal  statute,  governing  the  removal  of  causes  from  a 
Slate  to  a  Federal  court  by  an  alien,  did  not  apply  to  an  applica- 
tion for  removal  by  a  national  corporation.'  What  has  been 
said  of  the  stattut  of  national  corporations  does  not  apply  to  such 
corporations  chartered  by  Congress,  in  the  exercise  of  its  powers 
of  local  legislation  over  the  territories  and  the  District  of  Col- 
umbia. The  jurisdiction  of  the  Federal  courts  over  suits  by 
and  against  national  banks  is,  by  Federal  statute  of  March  3, 
1887,^  the  same,  except  as  to  snitii  by  the  United  States  and  in 
one  or  two  other  specified  cases,  as  the  jurisdiction  of  suits  by 


1  Santa  Clara  Coiinlyv.SoTithem  Fft- 
ciflc  R.  Co.,  118  U.  S.  S94, 896;  Pembina 
&c.  Co.  V.  Pennsylvania,  125  U.  S.  181 ; 
Minneapolis  &c.  R.  Co.  o.  Beckwltb, 
129  U.  S.  26. 

'  Plillaclelphia  Fire  AssociaUoo  v. 
New  York,  119  U.  S.  110;  Pembina  &c. 
Co.  tr.  PennsylTania,  125  V,  8.  181, 
189. 
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*  N.  Y.  Code  of   CiTll  Procedure, 
§  8848,  clause  18. 

*  Market  National  Btak  9.  PmUc 
Nat.  Bank  (1882),  64How.Pr.  (N.Y.)  1. 

*  Commonwealtii  «•  l>«xa8  Ac  B. 
Co.  (1881),  98  Pa.  St.  90. 

*  Eby  «.  Northern  Pacific  R.  Co. 
(1S79,)  8«  Leg.  Int.  164. 

'  U.S. Stat.  1886-7, page56S,eh.S7J. 


STATUS   WITHIN  THE  STATES.       [1  Thomp.  Goip.  {676. 

and  against  banks  not  oi^anized  under  a  law  of  the  United  States. 
For  the  purpose  of  determining  the  jurisdiction,  a  national  bank 
19  deemed  a  citizen  of  the  State  in  which  it  is  located/  The 
power  of  a  national  corporation,  other  than  a  banking  corpora- 
tioD,  to  sue*  and  its  liability  to  be  sued,  are,  since  the  repeal  in 
1887  of  B.  S.,  §  640,  without  express  regulation  by  general  stat- 
ute. If  the  United  States  Supreme  Court  adheres  to  its  former 
decision,  any  suit  by  or  against  a  national  corporation  will  con- 
tinae  to  be  deemed  a  suit  involying  a  Federal  question.^ 

§  676.  Further  of  tbis  Subject.  —  An  injunction  lies  to  pro- 
tect a  national  corporation  in  the  enjoyment  of  its  franchises.' 
For  example,  an  injunction  lies  against  the  agent  of  a  State, 
threatening  to  preyent  the  exercise  of  such  franchises  by  the 
execution  of  void  State  laws.^  And  a  stockholder  of  such  a  cor- 
poration may  have  such  remedy.'^  A  State  tax,  collected  in 
yiolation  of  a  Federal  franchise,  from  a  stockholder  in  a  national 
corporation,  may  be  recovered  back.*  The  validity  of  a  de  facto 
national  corporation  will  be  inquired  into  only  in  a  direct  pro- 
ceeding for  that  purpose.'  Congress  has  provided,  in  a  particular 
instance  by  statute,  that  a  national  corporation  may  be  compelled  to 
perform  its  duties  hy  mandamuSy  and  the  courts  have  enforced  such 
statute."  Congress  has  also  provided  in  a  particular  instance  for 
the  enforcement  of  rights  against  a  national  corporation  by  the 
recovery  of  treble  damages  in  a  civil  suit  and  by  the  fine  and 
imprisonment  of  the  officers  of  the  corporation  in  a  criminal  suit.* 
It  has  been  held  on  circuit  that  the  property  of  a  national  corpo- 


s  CoDflalt  cases  cited  anU^  §  671. 

'  Osbom  V.  Bank  of  U.  S.,  9  Wheat. 
(U.  S.)  737;  Pelton  v.  Nat. Bank  (1879), 
101  IT.  8. 143;  Hills  o.  Exchange  Bank 
(1881),  105  U.  S.  819. 

^  Osbom  V,  Bank  of  U.  S.,  mpra. 

<  EvansTUleBank  v.  Britton  (1881), 
105U.  8.  322. 

*  SaperTisors  v.  Stanley,  105  U.  8. 
305. 

T  Fadflc  Bailroad  Bemoyal  Cases, 
115  U.  8.  2.  A  quo  toarrantosait,  by  a 
State  against  a  corporation  originaUy 


chartered  by  such  State,  to  test  the 
validity  of  the  merger  of  such  corpora- 
tion into  a  national  corporation,  is  a 
suit  arising  under  the  laws  of  the 
United  States.  Ames  v.  Kansas,  111 
U.  S.  449. 

^  UnionFacific  B.  Co.  o.  Hall  (1875), 
91  TJ.  8.  343.  Same  case  below,  Hall 
V.  Union  Pacific  R.  Co.,  8  DiU.  (U.  8.) 
515. 

>  Act  of  June  20, 1874,  18  St.  HI; 
Pelton  V.  Nat.  Bank  (1879),  101  U.  8. 
143;  Hills  V.  ExchADge  Bank  (1881)^ 
105  U.  8.  819. 
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ration  may  be  appropriated  by  a  State,  within  whose  limits  sach 
property  is  situated,  under  the  State's  right  of  eminent  domain, 
for  the  use  of  a  State  corporation.^  In  this  case,  merely  a  cross- 
ing for  the  line  of  a  State  railway  corporation  was  taken.  It  is 
probable  that  the  property  of  a  national  corporation  cannot  be 
appropriated  by  a  State,  under  any  circumstances  which  would 
impair  the  efficiency  of  such  corporation  as  a  Federal  agent. 
Land  occupied  by  a  national  corporation  is  in  general  subject  to 
the  criminal  jurisdiction  of  the  State  where  the  land  lies.^ 

§  677.  How  Dissolved.  —  We  come  now  to  the  consideration 
of  the  question,  how  national  corporations  may  be  dissolved.  To 
the  present  time,  the  only  mode  in  which  such  corporations  have 
ceased  to  exist  is  by  the  expiration  of  the  terms  for  which  their 
charters  were  granted,  as  was  the  case  with  the  first  and  second 
United  States  Banks,  or  by  some  other  method  expressly  provided 
for  in  their  charters,  as  in  the  case  of  banks  formed  under  the 
national  banking  statutes.  The  merger  of  the  Union  Pacific  Sail- 
road  Company  in  the  Union  Pacific  Railway  Company  was  ac- 
complished by  a  consolidation  made  in  pursuance  of  the  charter 
of  the  original  company  and  with  its  consent.  A  national  corpo- 
ration may  probably  be  dissolved,  like  other  corporations,  by  an 
accepted  surrender  of  its  franchise  to  exist,  by  a  judicial  forfeit- 
ure of  such  franchise  for  non-user  or  misuser  of  it,'  or  by  the  ap- 
propriation of  such  franchise  by  the  Federal  government  onder 
its  rights  of  eminent  domain.  It  is  possible  that  such  a  corpora- 
tion may  be  dissolved  by  the  operation  of  some  future  Pederal 
statute  governing  bankruptcy.  And  such  a  corporation  may  be 
dissolved,  as  before  indicated,  by  any  method  provided  for  in  its 
charter. 

§  678.  Power  of  Gongpress  to  Revoke  their  Charter.  —  The 

question,  whether  a  franchise  to  be  a  corporation  and  such  fran- 
chises as  are  given  with  it,  conferred  by  one  Congress  without 
conditions,  are  irrevocable  by  a  future  Congress,  is  one  of  specu- 
lative interest  rather  than  practical  importance,  as  the  charters  of 

^  Union  Pacific  R.  Co.  v.  Burling-  >  In  re  O'Connor,  37  Wis.  879. 

ton  &c.    Co.   (1880),!  McCrary    (U.  *  Po«, Ch.  152. 

S.),  452. 
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the  Pacific  Railway  Companies  and  the  general  statutes  provid- 
ing for  the  formation  of  national  banks  all  contain  a  reservation 
by  Congress  of  the  power  to  amend  them.  The  question  has 
Dever  beeli  directly  raised  before  the  United  States  Supreme 
Conrt.  The  grant  of  a  franchise  to  be  a  corporation  is,  by  our 
case  law 9  a  contract  between  the  grantor  and  the  grantee.  It  is 
settled  law  that  Congress  may  in  general  make  contracts  which 
are  binding  upon  the  Federal  government,  and  which  will  be  en- 
forced when  Congress  has  provided  courts  with  jurisdiction  to 
enforce  them.^  The  question  under  discussion  seems  reduced  to 
this :  Is  the  grant  of  a  franchise  to  be  a  corporation,  or  is  the  grant 
of  any  other  franchise,  subject  to  the  general  rule  controlling 
contracts  of  the  government?  The  consideration  that  Congress, 
in  the  exercise  of  its  functions  as  a  national  legislature,  may  enact 
laws  which  impair  the  obligation  of  contracts  between  citizens,  as 
it  has  perhaps  done  in  the  case  of  the  Legal  Tender  Acts,  seems 
irrelevant. 

§  679.  Effect  of  Reservation  of  Right  to  Amend. —  The  ques- 
tion remains,  how  far  a  corporate  franchise  conferred  by  one 
Congress,  with  the  reservation  of  the  right  to  amend,  is  binding 
upon  a  future  Congress.  Under  the  constitution,  the  power  to 
amend  the  charter  of  a  corporation  cannot  be  used  to  take  away 
from  it  property  already  acquired  under  its  charter,  or  to  deprive 
it  of  the  fruits,  actually  reduced  to  possession,  of  contracts  law- 
fully made  ;  but,  subject  to  such  restrictions,  Congress  may  estab- 
lish by  amendment,  whatever  it  might  have  prescribed  in  the 
original  charter.^  Under  this  rule,  it  was  held  that  Congress 
might  require  a  national  corporation  to  establish  a  sinking  fund, 
to  secure  the  payment  of  claims  against  it,  not  yet  due.' 


1  United  States  o.  Union  Pacific  B. 
Co.  (1876),  91  U.  S.  72;  U.  S.  v.  U.  P. 
R.  Co.,  98  U.  S.  559;  also  olHter  re- 
marks of  court  in  Sinking  Fund  Cases 
(1878),  99  U.  S.  700. 

*  Sinking  Fund  Cases  (1878),  99  U. 
S.  700.  Congress  has,  in  a  number  of 
cases,  declared  by  statute  the  forfeit* 
ore,  by  a  national  railway  corporation, 
of  lands  previously  granted  to  it  by 
Congress,  and  of  ten  without  assigning 


any  reason  for  the  forfeiture, — e,g.  Act 
of  Feb.  28,  1885;  U.  8.  Stat.  1884-5, 
p.  837;  Act  of  July,  6, 1886;  U.  S.  Stat. 
1885-6,  p.  128.  See  an  act  to  provide 
for  the  adjustment  of  land  grants 
made  by  Congress  to  aid  in  the  con« 
struction  of  railroads  and  for  the  for- 
feiture of  unearned  lands.  March  8, 
1887;  U.  S.  Stat.  1886-7,  p.  556. 
s/&td. 
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§  680.  Not  Dissolved  by  State  Action. —  A  national  corpora- 
tion cannot  be  dissolved,  or  its  property  confiscated,  or  its 
operations  seriously  crippled,  by  State  action.  We  have  already 
seen  that  a  national  corporation  is  exempt  in  general  from  State 
control,  in  the  exercise  of  all  rights  held  by  it  under  the  Federal 
constitution  and  statutes.^ 

§  681.  Corporations  of  the  Territories. —  What  has  already 
been  said  of  the  power  of  Congress  to  create  corporations  to  act 
within  the  States,  is  true  of  the  power  of  Congress  to  create 
corporations  to  act  within  the  territories ;  but  it  is  comparatively 
unimportant  with  reference  to  the  latter.  By  the  Federal  con- 
stitution ^  Congress  has  general  legislative  control  over  the  Ter- 
ritories, limited  only  by  the  restrictions  contained  in  that  instru- 
ment, while  in  respect  of  the  States  it  exercises  merely  enumerated 
powers.  Congress  has  empowered  the  territorial  legislatures  to 
authorize,  by  general  statutes,  the  formation  of  corporations 
within  their  territorial  jurisdictions,  and  has  forbidden  such  legis- 
latures to  grant  private  charters  or  special  privileges.'  No  such 
restriction  rests  upon  Congress  itself.^  It  has  authorized  a  rail- 
way corporation,  created  by  one  territory,  to  extend  its  line 
through  other  territories.*^  Territorial  corporations  become 
State  corporations  upon  the  admission  into  the  Union  of  the 
territory  creating  them.*  A  corporation  created  by  Congress 
directly,  in  pursuance  of  its  powers  of  local  legislation  over  a 
territory,  or  mediately  through  a  territorial  legislature,  is  prima 
facie  a  corporation  of  the  territory,  as  a  corporation  created  by 
a  State  of  the  Union  is  a  corporation  of  the  State.     A  corpora- 


1  AnU,  §  671. 

>  U.  S.  Const.,  art.  4,  sec.  3,  cl.  2. 

*  U.  S.  Bey.  Stat.  (2  ed.  1S7S), 
2  1SS9.  Under  an  act  of  Conji^ress 
which  gives  a  territorial  legislature 
general  legislative  power,  Bach  legisla- 
ture may  charter  a  corporation.  Vln- 
cennes' University  v,  Indiana,  14  How. 
(U.  S.)  268. 

*  Example  of  congressional  legis- 
lation relating  to  territorial  corpora- 
tions :  An  act  to  legalize  the  general 
laws  of  the  Territory  of  Dakota  for 
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the  incorporation  of  insurance  com- 
panies and  to  declare  corporations 
formed  ander  said  laws  legally  incor- 
porated. June  80,  1886;  U.S.Stat 
1885-6,  p.  107. 

ft  U.  S.  Laws  1877^-1878,  p.  941»  oh. 
862. 

*  Kansas  Padflc  B.  Ck>.  o.  AtcMson 
Ac.  B.  Co.,  112  U.  8.  414.  Accord, 
Vance  r.  Fanners'  Banlc,  1  Blackf. 
(Ind.)  80;  Bank  of  Vincennes  v. 
State,  1  Blackf.  (lod.)  267. 


IN  THE  DI8TBIGT  OF  COLUMBIA.      [1  Thomp.  Corp.  §  682« 

tiom  of  a  territory,  unless  it  holds  other  franchises  than  are 
neoessarily  implied  from  its  corporate  cbaracter.  has  no  right  to 
aot  within  the  limits  of  a  State  without  its  consent ;  but  if  such 
corporation  is  permitted  by  its  charter  to  act  generally  beyond 
the  territory,  it  may  act  by  comity  within  any  State,  so  long  as 
the  consent  of  such  State  continues.^  A  corporation  of  a  terri- 
tory cannot  sue  or  be  sued  in  the  Federal  courts  as  a  national 
corporation.' 

$  682.  Corporatioiis  of  the  District  of  Coloinbia. —  Con- 
gress is  given  by  the  constitution  general  and  exclusive  legisla- 
tive power  over  the  District  of  Columbia.^  Under  the  authority 
thus  conferred.  Congress  may  create  corporations  within  the 
District.^  It  has  frequently  done  so.  In  one  volume  of  the 
Statutes  at  Large,^  are  to  be  found  an  act  to  incorporate  a  build- 
ing company,  an  act  to  incorporate  a  railway  company,  an  act  to 
amend  the  charter  of  another  railway  company,  and  acts  to  in- 
corporate an  inebriate  asylum,  a  cemetery  company  and  an  insur- 
ance company.®  The  franchises  which  Congress,  acting  as  a 
local  legislature  for  the  District,  may  confer  on  a  corporation, 
beyond  the  franchise  to  exercise  the  powers  which  a  natural  per- 
son exercises  without  special  authorization,  are  probably  co-ex- 
teosive  with  those  it  may  confer  on  a  natural  person.  Congress 
probably  cannot  create  a  corporation  within  the  *  District  of 
Columbia  and  confer  upon  it  power  to  act  within  the  States  with- 
oat  their  assent,  unless  such  corporation  is,  according  to  Marshall's 
rule,  an  appropriate  means  to  carry  into  execution  the  enumer- 
ated powers  of  Congress,  acting  as  a  national  legislature.^  But 
Congress  may  permit  a  corporation  of  the  District  to  act  within 
the  States,  just  as  any  State  may  permit  a  domestic  corporation 


^  See  authorities  cited  as  to  powers 
ot  corporations  of  tfaie  District  of 
Colombia,  po«t,  §  682. 

'  Adams  Express  Co.  v.  Denver  &c. 
B.  Co.,  16  Fed.  Bep.  712. 

•  U.  8.  Const.,  art.  I.,  sec.  8,  cl.  17. 

*  Sucli  power  recognized.  Hnnt- 
Ington  V.  Savings  Bank,  96  U.  S.  888; 
Hadley  9.  Freedman^s  Savings  &c. 
Co.  (1874),  2  Tfenn.  Ch.  122;  WUliams 
V.  CresweU  (1876),  51  Miss.  817;  Daly 


».  Nat.  Life  Ins.  Co.  (1878),  64 
Ind.  1. 

6  19  U.  S.  Stat. 

^  Statutes  at  Large,  Tol.  18,  p.  513, 
contain  **  An  act  to  incorporate,  the 
Inland  and  Seaboard  Coasting  Com- 
pany of  the  D. strict  of  Columbia." 

f  Congress  can  only  confer  on  the 
District  of  Columbia  municipal  pow- 
ers. Stontenburgh  9.  Heanick,  129  U. 
S.  141. 
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to  act  beyond  the  State  limits.  A  corporation  acts  beyond  the 
territory  of  the  sovereign  creating  it,  only  by  comity.  The  States 
generally  permit  corporations  of  the  District  to  act  within  their 
limits  as  foreign  corporations.^  Congress,  in  the  exercise  of  its 
powers  of  local  legislation  over  the  District,  in  1868  incorporated 
an  insurance  company,  with  permission  to  it  to  act  within  the 
States  with  their  assent.'  In  1867  it  passed  a  general  incor- 
poration law,  authorizing  the  formation  of  <<  national  trades 
unions  "  within  the  District,  with  authority  to  establish  branches 
within  the  States.^  The  statute  does  not  expressly  provide  that 
a  branch  union  shall  only  be  established  within  a  StatOf  with  the 
express  or  implied  consent  of  such  State;  but  such  is  probably 
the  meaning  of  the  statute. 

§  683.  State  Corporations  Holding  Federal  Franchises.  — 

To  avoid  misapprehension,  it  is  proper  to  say  that  Congress  has 
not  chartered  any  corporation,  with  power  simply  to  operate 
telegraph  lines  within  the  States.  It  has  conferred,  by  general 
statute,  upon  such  State  telegraph  companies  as  choose  to  accept 
the  terms  offered,  the  franchise  to  construct  and  operate  their 
lines  on  all  post  routes,  which  include  all  railways,  public  roads 
and  streets  in  the  country.  These  State  corporations,  although 
they  are  made  agents  of  the  national  government  and  have  im- 
portant powers  confided  to  them  to  be  exercised  in  all  parts  of 
the  union,  are  not  within  the  scope  of  this  chapter.^  A  State  cor- 
poration holding  a  patent  right  is  not  a  national  corporation.' 


1  Hadley  v.  Freedman's  Tmst  Co., 
2  Tenn.  Ch.  122;  Daly  v.  Nat.  Life  Ins. 
Co.,  64  Ind.  1 ;  WUliams  v.  CresweU, 
51  Miss.  817. 

>  15  U.  S.  Stat.  184. 

*  Stats.  49th  Congress,  Ist  Sess., 
ch.  567,  p.  86. 

^  Consult:  Act  of  Jaly  24, 1866,  sub- 
stantially re-enacted  as  Rev.  Stat.,  §§ 
5263-5268 ;  as  to  penalties :  Act  of  June 
10,  1872,  17  Stat.  866;  same:  Rev. 
Stat.,  §  5269;  as  to  what  are  post 
routes:  Act  of  June  8,  1872,  17  Stat. 
283  at  p.  808,  §  201 ;  Rev.  Stat.,  §  3964; 
Act  of  March  1, 1884,  23  Stat.  3;  Fen- 
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sacola  Tel.  Co.  v.  Western  Union  Td. 
Co.,  96  U.  S.  1 ;  Telegraph  Co.  v.  Texas, 
105  U.  S.  460.  Act  to  protect  telegraph 
lines  owned  or  occupied  by  the  United 
States:  June 23, 1874, 18  St.  250;  West- 
ern Union  Tel.  Co.  v.  Pendleton,  123 
U.  S.  347;  Western  Union  Tel.  Co.  v, 
Massachusetts,  125  U.  8.  630;  Batter- 
man  V.  Western  Union  Tel.  Co.,  127 
U.  S.  411;  Leloup.  v.  Port  of  Mobile, 
127  U.  S.  640;  Western  Union  Tel. 
Co.  V.  Alabama,  132  U.  S.  472. 

<  United  States  v.  Amer.  Bell  Tele- 
phone Co.  (1886),  29  Fed.  Bep.  17. 


PLACE  OF   COBFORATE   MEETINGS.       [1  Thomp.  Corp.  §  687. 


CHAPTER    XIV. 


PLACE  OF  HOLDING  CORPORATE  MEETINGS  AND  OF  DOING  CORPO- 
RATE ACTS. 


SiCTIOK 

S86.  Scope  of  this  chapter. 

687.  Corporations  anciently  named  as 

of  some  place. 

688.  A  corporation  cannot  have  two 

domicils. 

689.  Besides   where   it  exercises  its 

functions. 

690.  Power  to  establish  agencies  at 

other  places. 

691.  Whether  they  lose  their  corpo- 

rate character  by  migrating. 

692.  Distinction  between  citizenship 

and  residence  of  a  corporation. 


Section 

698.  Enjoining  a  corporation  from  re- 
moving its  assets  out  of  the 
state. 

694.  Constituent  acts  must  be  per- 
formed within  the  state  of 
creation. 

696.  Corporation  when  estopped  from 
raising  the  question. 

696.  Validity     of     corporate     elec- 

tion      held       outside       the 
state. 

697.  Meetings   held    at     what   place 

within  the  state. 


§  686.  Scope  of  this  Chapter. —  In  this  chapter  it  is  intended 
to  discuss  the  question  of  the  residence  of  corporations f  and  the 
place  of  holding  corporate  meetings  and  of  doing  corporate 
acts,  except  80  far  as  the  question  relates  to  jui^dictionj  to 
taxation^  and  to  the  status  of  foreign  corporations.  These  sub- 
jects are  reserved  for  separate  treatment. 

687.  Corporations  Anciently  Xamed  as  of  Some  Place. — 

It  is  said  by  Sir  James  Grant,  in  his  work  on  corporations,  that 
by  the  ancient  law  of  England,  every  corporation  must  be  cre- 
ated as  of  some  place.  This  expression  was  used  in  the  con- 
struction of  ancient  charters  granted  by  the  king,  and  meant 
nothing  more  than  that,  unless  the  charter  named  a  certain 
place  for  the  residence  of  the  corporation,  it  was  void.*  But 
the  ancient  learning  on  this  subject  had  reference  to  the  name 
and  identity  of  the  corporation,  and  not  to  any  power  or  disabil- 
ity to  act  in  one  place,  and  not  in  another.  Thus,  it  is  said  in 
Bacon's  Abridgment,  <^  A  corporation  must  be  named  of  such  a 


>  Gnat  Corp.  U,  53,  54;  Case  of  Sattoa's  Hospital,  10  Coke  Rep   29b. 
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place  as  will  distingaish  its  situation  from  that  of  others.*'  ^ 
The  ancient  rule  that,  unless  a  corporation  is  created  and  named 
as  of  some  place,  its  charter  is  void,  is  said  to  be  no  longer  the 
law  in  England.*  "  Generally,"  says  this  author,  *'  we  find  that 
though  formerly  locality  was  held  to  be  of  th3  essence  of  the 
corporation,'  in  times  when  corporations  were  almost  entirely 
municipal  or  intrusted  with  local  government  in  some  way,  yet 
of  late  a  different  doctrme  has  prevailed,  at  least  in  practice; 
and  it  is  not  now  necessary  that  a  corporation  unconnected  with 
the  administration  of  justice,  and  not  holding  land  should  be 
named  of  a  place."  * 

§  688.  A  Corporation  Cannot  have  Two  Domicils*  — A  cor- 
poration, it  is  often  said,  can  have  no  legal  existence  outside  of 
the  bounds  of  the  sovereignty  by  which  it  is  created.  It  exists 
only  in  contemplation  of  law  and  by  force  of  law ;  and  where  the 
law,  by  virtue  of  which  it  exists,  ceases  to  operate,  it  can  have 
no  existence.  It  must  dwell  in  the  place  of  its  creation.^  As  it 
can  only  exist,  as  a  legal  being,  within  the  bounds  of  the  sov- 
ereignty in  which  it  has  been  created,  it  follows  that  it  cannot 
have  two  domicils.  And  this  principle  has  even  been  applied 
where  a  corporation  has  been  created  and  endowed  with  the  fac- 
ulties which  it  possesses  by  the  cooperating  legislation  of 
two  or  more  States.  In  such  a  case,  it  is  held,  it  cannot  be  one 
and  the  same  legal  being  in  both  States.  And  this  is  so,  al- 
though it  is  spoken  of  in  the  laws  of  the  two  States  as  one  cor- 
porate body.* 


>  Bac.  Abr.  tit.  Corp.  C.  2;  citing 
10  Coke  Rep,  296;  82b;  2  BrownL  244; 
And.  196 ;  BoUe  Abr.  513. 

9  Grant  Corp.  14,  53,  54. 

3  Citing  Button  v.  Wightman,  Cro. 
Eliz.  838. 

4  Grant  Corp.  53,  54.  See  Mayor  & 
Burgesses  of  Stafford  v.  Bolton,  1  Bos. 
&  Pul.  39;  London  Tobacco  Pipe 
Maker's  Company  v,  Woodroffe,  7 
Barn.  &  Cress.  838.  In  this  last  case  it 
was  lield  that,  where  the  charter  of 
the  corporation  of  a  guild  of  trades- 
men fixed  the  company's  place  of 
meeting  at  London  or  Westminster, 
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or  within  three  miles  thereof,  this  was 
held  to  establish  such  local  limits  aa 
were  requisite  upon  such  a  charter. 
London  Tobacco  Pipe  Makers'  Co.  v. 
Woodroffe  7  Bam.  &  Cress.  838,  852. 

*  Bank  of  Augusta  o.  Earle,  13  Pet. 
(U.  S.)  519,  588;  Ohio  &c.  R.  Co.  v. 
Wheeler,  1  Black  (U.  S.),  286,  296; 
Rece  V.  Newport  News  &c.  Co.,  32  W. 
Va.  164;  5.  c.  9  S.  B.  Rep.  212. 

<  Ante,  §§  47,  48,  319,  320;  ObiO 
&c.  R.  Co.  V.  Wheeler»  1  Black  (U. 
S.)f  286,  297.  «*  It  is  true,"  said 
Taney,  C.  J.,  in  giving  the  judgment 
of   the  court  in   this  case,  "  that  a 


residence:  agencies.     [1  Tbomp.  Corp.  §  690. 

§  689.  Besides  where  it  Exercises  its  Functions.  —  <<The 
resideiice  of  a  corporation/'  says  the  Supreme  Court  of  lUinois, 
*<  if  it  can  be  said  to  have  a  residence,  is  necessarily  where  it  exer- 
cises corporate  functions.  It  dwells  in  the  place  where  its  busi- 
ness is  done.  It  is  located  where  its  franchises  ai'e  exercised.'^ 
Accordingly,  it  was  held  that  a  railroad  corporation  chartered 
by  the  State  had  a  legal  residence  in  any  county  in  which  it 
operated  its  roads.^  There  is,  therefore,  no  difficulty  in  holding 
that,  for  the  purposes  of  jurisdiction,  procedure,  litigation  affect- 
ing a  corporation,^  and  the  taxation  of  its  personal  property,^ 
it  may  be  taken  to  reside  where  its  chief  office  is. 

§  690.  Power  to  Establish  Agencies  at  Other  Places.  —  A 

very  strict  and  possibly  a  narrow  construction  of  coiporate  char- 
ters has  held  that,  in  the  absence  of  express  authorization  in  such 
charters,  they  have  no  power  to  establish  agencies  for  the  trans- 
action of  their  business  at  any  other  place  than  that  fixed  by 
their  charters  for  their  residences.  Thus,  a  banking  corporation 
chartered  to  do  business  at  Pontiac,  in  Michigan,  could  not  es- 
tablish an  agency  in  Detroit.    The  conrt  said:  <<  It  would  be 


oocporatloii  by  the  name  and  style 
of  the  plalntilFs  appears  to  have 
been  chartered  by  the  States  of  In- 
diana and  Ohio,  clothed  with  the 
same  capacities  and  powers,  and  in- 
teoded  to  accomplish  the  same  objects, 
ud  it  Is  spoken  of  in  the  laws  of  the 
States  as  one  corporate  body,  exer- 
cising the  same  powers  and  fulfilling 
the  same  duties  In  both  States.  Yet  it 
has  no  legal  existence  in  either  State, 
except  by  the  law  of  the  State,  And 
neither  State  oonld  confer  on  It  a  cor- 
porate existence  In  the  other,  nor  add 
to  or  diminish  the  powers  to  be  there 
exercised.  It  may,  indeed,  be  com- 
posed of  or  represent,  under  the  corpo- 
rate name,  the  same  natural  persons. 
Bnt  the  legal  entity  or  person,  which 
exists  by  force  of  law,  can  have  no  ex- 
istence beyond  the  limits  of  the  State 
or  sovereignty,  which  brings  It  into 
life  and  endues  It  with  Its  faculties 
and  powers.    The  President  and  Di- 


rectors of  the  Ohio  and  Mississippi 
Railroad  Company  Ls,  therefore,  a  dis- 
tinct and  separate  corporate  body  from 
the  corporate  body  of  the  same  name 
in  Ohio,  and  they  cannot  be  joined 
In  a  suit  as  one  and  the  same  plaintiff, 
or  maintain  a  suit  In  that  character, 
against  a  citizen  of  Ohio  or  Indiana  in 
a  Circuit  Court  of  the  United  States." 
Ohio  and  Mississippi  Railroad  Co.  9. 
Wheeler,  1  Black  (U.  S.),  286,  297, 
298.  To  the  same  effect  see  Famum 
V.  Blackstone  Canal  Co.,  1  Sumn.  (U. 
S.)  46;  Rece  o.  Newport  News  &c.  Co., 
82  W.  Va.  164. 

1  Bristol  V.  Chicago  &c  R.  Co.,  15 
m.  436;  New  Albany  &c.  B.  Co.  o. 
Haskell,  11  Ind.  301. 

*  Bristol  V.  Chicago  &c.  R.  Co.,  15 
III.  436;  Bank  of  North  America  «• 
Chicago  &c.  R.  Co.,  82  III.  498. 

^  Sangamon  &c.  R.  Co.  v.  County  of 
Morgan,  14  111.  163. 
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idle  for  the  legislature  to  locate  a  bank,  if  the  institution  could 
perambulate  the  State,  and  establish  agencies  whenever  and 
wherever  it  might  think  for  its  interest."  ^  Somewhat  analogous 
is  an  early  decision  in  New  York,  where  it  was  held  that  the 
trustees  of  an  incorporated  college,  situated  in  the  village  of  Gen- 
eva, in  the  western  part  of  that  State,  had  no  power  to  establish 
a  medical  school  in  the  city  of  New  York,  or  at  any  other  place 
than  Geneva.^  So  where,  by  its  charter,  a  college  was  located 
at  Spring  Arbor  in  Michigan,  and  a  subscription  was  started  for 
the  purpose  of  erecting  a  college  building  therefor  at  HtUsdakf 
and  it  did  not  appear,  by  the  subscription  or  otherwise,  that  it 
was  designed  as  an  inducement  to  the  college  to  endeavor  to  ob- 
tain legislative  authority  to  remove  to  Hillsdale,  it  was  held  that 
the  subscription  was  void,  as  being  made  for  a  purpose  not  au- 
thorized by  law ;  *  —  a  good  illustration  of  the  doctrine  that  a  cor- 
poration has  not  general  perambuhitory  powers. 

§  691.  Whether  they  Lose  their  Corporate  Character  by  Mi- 
grating.—  It  follows  from  what  has  preceded,  that  a  corporation 
may  have  a  permissive  existence  in  a  State  or  county  other  than 
that  which  created  it,  by  delegation  or  representation ;  it  may  have 
agents  there,  through  whom  it  may  make  and  take  contracts, 
carry  on  its  business  and  sue  and  be  sued.  But  where  a  corpo- 
ration migrates  to  another  sovereignty,  transfers  to  such  State 
its  personnel  and  the  whole  of  its  business,  it  has  been  held  that 
it  does  not  carry  its  corporate  attributes  with  it,  but  that  it  be- 
comes, in  the  State  to  which  it  has  migrated,  nothing  more  than 
a  partnership,  and  its  stockholders  become  liable  as  partners/ 
The  Supreme  Court  of  New  York  took  this  view  of  the  question,^ 


^  Atty. -General  v,  Oakland  County 
Bank,  1  Walker  Ch.  (Mich.)  90,  97; 
People  V.  Oakland  Coonty  Bank,  1 
Dougri.  (Mich.)  2S2. 

>  People  9.  Trustees,  5  Wend.  (N. 
Y.)  211. 

«  Underwood  v.  Waldron,  12  Mich. 
78. 

4  Taft  V.  Ward,  106  Mass.  58.    The 

same  court  has,  however,  held  that  the 

resident  members  of  a  cor^ratlon 

created  in  Massachusetts  are  linble 
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upon  contracts  entered  into  bj  the 
corporation,  in  any  State  with  citizens 
of  that  State,  in  Uke  manner,  aud  to 
the  same  extent  as  upon  contracts 
entered  into  in  Massachusetts  vritb 
its  citizens.  Hutchins  v.  New  En- 
gland Coal  Co.,  4  Allen  (MassOt  ^0. 
^  Merrick  v.  Brainard,  38  Barb. 
(N.  Y.)  574, 583.  Mullin,  J.,  in  laying 
down  this  doctrine,  used  the  follow- 
ing language:  "If  a  corporation  cre- 
ated in  another  State  can  transfer  to 
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bat  its  judgment  was  reversed  by  the  Court  of  Appeals  in  a  very- 
able  opinion  by  Porter,  J  .^ 


this  State  the  whole  of  its  business 
and  transact  the  same  here,  under  the 
principles  of  comity  above  alluded  to, 
then,  not  only  is  our  own  le^slature 
rendered  useless  and  unnecessary,  at 
least  so  far  as  the  creation  of  corpo- 
rations is  concerned,  but  all  the 
States  in  the  Union,  and  all  the  legls- 
latnres  in  Christendom,  can  let  loose 
upon  us  a  multitude  of  these  corpora* 
tions,  more  destructive  and  pernicious 
than  the  frogs  and  lice  let  loose  on 
the  Egyptians." 

^  Merrick  o.  Van  Santvoord,  84  N. 
r.  206.     The  question  substantially 
was  whether  a  Connecticut  corpora- 
tion, by  migrcUing  to  New  York  with 
its  principal  office  and  its  business, 
performing  no  other  acts  in  Connecti- 
cut than  the  holding  of    its  annual 
meetings,  had  so  far  forfeited  Its  cor- 
porate character   that   its   members 
became  liable  in  New  Tork,  as  princi- 
pals, for  the  torts  of  its  servants.    In 
girmg  judgment  upon  this  question 
in  the  negative.  Porter,  J.,  said :  "  We 
think  the  recognition,  In  our  State,  of 
the  rights   hitherto  conceded  in  our 
coorts   to    foreign    corporations   is 
neither  injurious    to    our    interests, 
repngnantto  onr  policy,  nor  opposed 
to  the  spirit  of  our  legislation.    Ours 
is  peculiarly  a  commercial  country. 
We  have  large  inland   lakes    which 
serve  as  State  and  national  bounda- 
ries.  We     have   continental    rivers 
vhich  unite  the  States  they  seem  to 
<liTide,  and  at  their  headwaters  the 
tributaries  of    two  oceans  interlock. 
We  have  every  variety  of  climate  and 
production.  Our  agricultural  and  min- 
eral resources  are  almost  boundless. 
We  have  great  facilities  for  internal  in- 
torooorse,  and  favorable  openings  on 
^eiy  side  in  the  various  departments 
o(  human  industry  and  enterprise.    By 
vommon  consent,  all  these  advantages 


have  been  regarded  as  open  to  every 
American  citizen,  though  many  of  the 
inland  States  are  untouched  by  the 
great  natural  highways  of  commerce. 
In  no  other  country  has  so  much  been 
achieved  by  the  association  of  capital 
and  labor,  through  corporate  organiz- 
ation. It  has  enabled  the  many  whose 
means  were  limited,  to  contribute  to 
the  accomplishment  and  participate  in 
the  benefit  of  great  undertakings, 
which  were  beyond  the  compass  of 
individual  resources  and  enterprise. 
It  has  taken,  without  let  or  hindrance, 
the  direction  to  which  it  was  invited 
by  the  general  law  of  supply  and  de- 
mand. The  same  enlightened  policy 
has  prevailed  in  every  portion  of  the 
country.  All  have  welcomed  labor 
from  abroad,  and  invited  the  free 
investment  of  capital.  Hitherto,  cor- 
porate enterprise  has  not  been 
trammeled  by  unfriendly  legislation. 
No  jealousy  of  competition  or  rivalry 
of  adverse  Interest  has  been  permitted 
to  convert  State  lines  Into  barriers  of 
obstruction  to  the  free  course  of  gen- 
eral commerce.  Its  avenues  have 
been  open  to  all.  In  this  country  our 
material  Interests  are  so  interwoven 
that  the  union  of  the  States  is  due,  in 
its  continuance,  if  not  in  its  origin, 
as  much  to  commercial  as  to  political 
necessity.  The  citizens  of  each  claim 
a  birthright  in  the  advantages  and 
resources  of  all.  They  demand  from 
their  local  authorities  such  facilities 
as  the  law-making  powers  can  afford 
in  the  employment  of  labor  and  capital. 
They  claim  such  corporate  franchises 
and  immunities  as  may  enable  them 
to  compete  on  equal  terms  with  the 
citizens  of  other  States.  For  these, 
from  the  structure  of  our  institutions, 
they  naturally  look  to  their  own  gov- 
ernment. They  acknowledge  a  double 
allegiance  in  their  local  and  Federal 
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§  692.  Dtetinction  between  €SM»&ngibip  md  Residence  of  a 
Corporation.  —  A  distinction  is  sometimes  taken  between  the 


relations,  which,  by  general  consent, 
carries  with  it  a  correlative  community 
of  rights.  They  may  live  in  an  inland 
State,  but  they  are  none  the  less  citi- 
zens of  a  maritime  nation ;  and  they 
may  lawfully  organize  companies  at 
home  for  traffic  on  ocean  highways. 
A  corporate  charter  is  in  the  nature  of 
a  commission  from  the  State  to  its 
citizens,  and  their  successors  in  inter- 
est, whether  at  home  or  abroad. 
Each  government.  In  the  exercise  of 
its  own  discretion,  determines  the 
conditions  of  its  grant.  It  is  free  to 
Impose  or  remit  territorial  restric- 
tions. It  cannot  enlarge  its  own  ju- 
risdiction, but  it  can  confer  general 
powers,  to  be  exercised  within  Its 
bounds,  or  beyond  them,  wherever  the 
comity  of  nations  is  respected..  For 
the  purposes  of  commerce,  such  a 
commission  is  regarded,  like  a  govern- 
ment flag,  as  a  symbol  of  allegiance 
and  authority;  and  It  is  entitled  to 
recognition  abroad  until  It  forfeits  its 
recognition  at  home.  Under  such 
commissions.  New  York  has  sent 
forth  Its  citizens,  from  time  to  time, 
with  corporate  franchises  and  im- 
munities, to  gather  wealth  from  the 
coal  mines  of  Pennsylvania,  the  silver 
mines  of  Mexico,  and  the  gold  mines 
of  California;  to  establish  lines  of 
Inland  navigation  on  the  Orinoco 
and  the  Amazon;  to  plant  forest 
trees  beyond  the  Mississippi;  to  fish 
in  the  Northern  and  Southern  Oceans; 
to  found  Christian  missions  in  Asia, 
and  to  colonize  freedmen  on  the  coast 
of  Africa.  In  many  of  these  cases  the 
franchises  were,  by  the  terms  of  the 
charter,  to  be  exercised  In  foreign 
territory.  In  1826,  for  Instance, 
Churchill  O.  Cambreling  and  others 
were,  by  a  law  of  New  York,  consti- 
tuted a  body   corporate,   under  the 
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title  of  <  The  United  States  Mexican 
Company,'  organized  '  for  the  purpose 
of  purchasing,  leasing,  and  working 
gold  and  silver  mines  in  Mexico  and 
South  America.'  Laws  1826,  p.  U3. 
In  the  act  of  1827,  incorporating  '  Tlie 
New  York  South  American  Steamboat 
Association y'  it  was  provided  that  the 
annual  elections  should  be  held  in 
the  city  of  New  York,  but  there  was 
no  requirement  that  any  of  the  officers 
should  be  residents ;  and  the  company 
was  authorized,  in  terms,  to  navigate 
Its  vessels  '  upon  any  water  or  waters 
not  wtthin  the  Jurisdiction  of  New 
York.*  Laws  1827,  p.  308.  The 
Panama  Bailroad  Company  was  or- 
ganized, under  a  charter  from  this 
State,  to  construct  and  maintain  a 
railway  <  across  the  Isthmus  of  Pana- 
ma, in  the  republic  of  New  Granada.' 
The  only  act  which  the  charts  re- 
quires to  be  done  in  this  State  is  the 
annual  election  of  its  officers;  and, 
on  the  theory  maintained  by  the  re- 
spondents, every  shareholder  In  that 
company,  wherever  found,  is  individ- 
ually liable  for  all  the  wrongs  it 
commits  and  all  the  debts  it  contracts. 
Laws  of  1849,  p.  407.  Other  illustra- 
tions of  our  legislative  construction 
of  the  rules  of  national  comity  will 
be  found  in  the  acts  incorporating  the 
•  North  Carolina  Gold  Mining  Com- 
pany,* the  'Orinoco  Steam  Naviga- 
tion Company,'  the  'Pacific  Mail 
Steamship  Company,'  the  <  California 
Inland  Steamship  Navigation  Com- 
pany,' the  '  African  Civilization  Com- 
pany,' and  the  '  American  Forest-Tree 
Propagation,  and  Land  Company.^ 
Laws  1828,  p.  211;  Laws  1847,  p.  513; 
Laws  1848,  p.  896 ;  Laws  1860,  p.  627; 
Laws  1864,  p.  758;  Laws  1865,  p. 
860."  Compare  Smith  v.  Alvord,  53 
Barb.  (N.Y.),  415. 
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dHtenship  and  the  residence  of  a  corporation.  Thus,  it  is  said 
that  a  corporation  may  have  a  residence  at  any  place  where  it  exer- 
cises its  fanctions;^  but  it  can  only  be  a  citizen  —  so  far  as  it 
can  be  said  to  be  a  citizen,  of  the  State  by  which  it  was  created. 
^<  While  the  citizenship  of  a  corporation  would  depend  upon  the 
pboe  of  the  law  of  its  creation,  its  residence  might  manifestly, 
upon  the  principle  above  stated,  be  in  any  State  where  it  was, 
bj  comity,  permitted  to  exercise  its  franchises.' 

§  693.  Gn Joining  a  Corporation  from  Removing  its  Assets 
omt  ef  the  State. — Securring  to  the  doctrine  that  the  assets  of 
a  corporation  are  a  trust  fund  primarily  for  its  creditors  and 
secondarily  for  its  stockholders,^  it  seems  not  an  unreasonable 
conclasion  that,  where  the  circumstances  warrant  such  interpo- 
sition, its  managing  agents  may  be  enjoined  in  equity  from 
removing  its  assets  into  a  foreign  jurisdiction.  Where  such  an 
injunction  was  granted,  the  court  started  with  a  presumption 
against  the  right  of  the  corporators  to  exercise  their  corporate 
powers  and  franchises  outside  the  State  by  which  the  corpora- 
tioQ  had  been  created,  and  proceeded  on  the  principle  that  the 
burden  rested  on  them  to  show  that,  by  the  laws  of  the  State 
into  which  they  proposed  migrating,  they  were  permitted  to 
maintain  their  corporate  existence  and  to  perform  their  corpo* 
rate  functions  within  that  sovereignty.  Said  Allison,  P.  J. : 
*'  Conceding,  therefore,  that  the  use  intended  to  be  made  by  the 
defendants  of  the  property  of  the  corporation  is,  in  every  re- 
spect, just,  as  well  as  strictly  legal,  they  stand  convicted,  by 
their  own  confession,  of  an  intention  to  remove  it  from  the 
jurisdiction  which  had  undoubted  control  over  it,  and  the  cor- 
poration which  is  represented  by  its  trustees  in  this  proceeding, 
and  when  once  beyond  our  reach,  our  power  over  it  may  be  lost 
forever,"  *  This  is  analogous  to  the  principles  on  which  courts 
of  equily  proceed  in  the  control  of  trustees.  Thus,  if  a  trustee 
becomes  so  situated  that  he  cannot  effectually  execute  the  office, 
as  by  becoming  a  permanent  resident  abroad,  a  court  having 

^  Bank  of  North  America  v.  Chi-         '  Pott,  §  2961. 
ca^o  &c.  R.  Co.,  82  111.  493;  Bristol  v.  '*  Matthews  «.  Tmstees,  7   Fhila. 

Chicago  &c  B.  Co.,  15  lU.  436.  (Pa.)  270. 

*  Bank  of  North  America  v.  Chicago 
&c.  B.  Co.,  rnpro. 
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jurisdiction  over  the  trust  will  remove  htm  and  appoint  a  new 
trustee  in  his  stead.^  It  has  been  held  that  where  a  trustee  in  a 
railway  mortgage  voluntarily  removes  to  a  foreign  country  and 
becomes  a  resident  thereof,  this  vacates  his  office  and  disables 
him  from  performing  its  functions ;  so  that  if,  after  such  re- 
mr>val,  he  attempts  to  prosecute  a  suit  in  a  Federal  court,  the 
State  court  having  jurisdiction  of  the  trust  will  enjoin  him.^  On 
the  other  hand,  where  the  cestui  qite  trust  was  prohibited  by  law 
from  coming  into  the  State,  the  court  having  control  of  the 
trust,  on  the  trustee's  own  petition,  discharged  him,  and  ap- 
pointed one  living  in  the  same  State  as  the  cestui  que  trust.^  Id 
short,  if  the  trustee  absconds  or  otherwise  places  himself  beyond 
the  reach  of  the  court  having  control  of  the  administration,  this 
will  be  ground  for  appointing  a  new  trustee.^  In  like  manner, 
if  the  trustee  is  a  corporation  and  has  become  subject  to  a 
foreign  power,  this  will  be  a  good  ground  of  removing  it  and  sub- 
stituting another  trustee.^  Accordingly,  where  the  College  of 
WiUiam  andMaiy  in  Virginia,  originally  chartered  by  the  crown, 
had  become,  in  consequence  of  the  revolution,  subject  to  the 
jurisdiction  of  a  foreign  power,  to  wit,  the  State  of  Virginia,  it 
was  held  by  the  Court  of  Chancery  in  England  that  a  new  scheme 
must  be  laid  before  the  court  for  the  administration  of  a  charity 
which  had  been  committed  to  that  corporation.^  Begarding  the 
assets  of  a  corporation  as  a  trust  fund,  and  its  directors  and 
officers,  and  the  legal  entity  called  the  corporation  as  well,  as 
trustees,  for  the  beneficiaries  in  the  trust,  the  foregoing  decisions 
indicate  the  grounds  upon  which  the  migration  of  a  corporation 
and  the  carrying  of  its  assets  into  another  jurisdiction  may  be 
restrained.    It  ought  to  be  said  that  such  injunctions  are  unusual f 


1  1  Perry  Trusts  (Sd  ed.),  §  276; 
O'Reilly  v,  Alderson,  8  Hare,  100;  Be 
Ledwlck,  8  Irish  Eq.  561 ;  Com.  &c.  v. 
Archbold,  17  Irish  Eq.  187;  Lm  v. 
Neafle,  81  111.  101 ;  Re  Rlgnold  SetUe- 
ment,  L.  R«  7  (Ch.)  228;  Maxwell  v. 
Flnnie,  6  Coldw.  (Tenn.)  434 ;  Mennard 
o.  Welf  ord,  1  Smale  &  G.  426 ;  Be  Stew- 
art, 8  Week.  Rep.  297;  Be  Harrison's 
Trusts,  22  L.  J.  (Ch.)  69 ;  Dorsey  o. 
Thompson,  87  Md.  25;  Ketchum  v.  Mo- 
bUe  &c.  B.  Co.,  2  Woods  (J3,  8.),  632. 
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*  Farmers'  Loan  &  Trust  Co.  v. 
Hughes,  11  Hun  (N.  T.)r  IdO. 

*  £z  parte  Tunno,  1  Bailey  Bq. 
(S.  C.)  396. 

4  Millard  v.  Eyre,  2  Yes.  Jr.  94; 
Oale*8  Pet.,  R.  M.  Charlt.  (Ga.)  109; 
lie  Mais,  16  Jur.,  Part  1,  608. 

*  Atty. -General  o.  Loudon,  8  Brown 

(Ch.),  171. 
^  Ibid, 
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and  that  the  case  above  cited,^  is  the  only  instance  of  the  kind 
which  has  come  to  the  writer's  notice. 

§  604.  Oonstitaent  Acts  must  be  Performed  within  State  of 
Creatioiu —  It  is  undoubtedly  true  that,  for  the  purposes  of  per- 
forming constituent  actSy  that  is,  those  acts  which  are  necessary 
to  the  organization  and  existence  of  the  corporation  itself,  or  to 
its  final  dissolution,  it  only  exists  within  the  territory  of  the 
jurisdiction  which  has  created  it;  and  this,  we  apprehend,  is  all 
that  remains  of  the  meaning  of  the  proposition,  frequently 
announced  in  general  terms  in  the  judicial  decisions,  that  a  cor- 
poration exists  only  within  the  territory  of  the  jurisdiction  which 
has  created  it.^  As  the  corporate  faculty  cannot  accompany  the 
natural  persons  beyond  the  bounds  of  the  sovereignty  which 
confers  it,  they  cannot,  it  has  been  held,  possess  and  exercise  it 
there,  and  any  attempt  to  exercise  such  a  faculty  there,  is 
merely  a  usurpation  of  authority  by  persons  destitute  of  it,  and 
acting  without  any  legal  capacity  to  act  in  the  manner  attempted. 
It  was  accordingly  held  that  all  votes  and  proceedings  of  per- 
sons professing  to  act  in  the  capacity  of  corporators,  when 
assembled  without  the  bounds  of  the  sovereignty  granting  the 
charter,  are  wholly  void.'  The  Maine  court  lay  down  the  further 
rule,  that  corporations  duly  existing  within  the  State  may  act 
and  contract  beyond  its  limits,  by  an  agent  or  agents  duly  con- 
stituted, but  can  neither  exist  nor  contract,  per  se,  without  those 
limits,  except  by  the  assistance  of  its  officers  or  agents  duly 
elected  or  appointed  within  them.^  In  other  words,  while  a  cor- 
poration cannot  exercise  Hb  primary  franchises  outside  the  sov- 
ereignty by  which  it  is  created,  yet  it  may  exercise  its  secondary 
franchises  within  the  territory  of  another  sovereign,  if  not  for- 


>  Matthews  v.  Trnstees,  7  Phila. 
(PaO  270. 

^  Galveston  R.  Co.  v.  Cowdrey,  11 
WaU.  (U.  S.)  459,  476;  HlUes  v. 
Parrish,  14  N.  J.  £q.  880,  388;  Bank 
of  Augusta  V.  Earle,  18  Pet.  (U.  8.) 
519,688;  Banyan  v.  Lessee  of  Factory, 
18  Pet.  (U.  8.)  122,  129.  See,  how- 
ever, Ohio  &c.  B.  Co.  o.  McPherson, 
86  Mo.  18,  26;  Arms  o.  Conant,86  Yt. 
760. 


>  Miller  v.  Ewer,  27  Me.  509,  519; 
«.  c.  46  Am.  Dec.  619.  The  same  doc- 
trine prevails  with  reference  to  the 
powers  of  ezecntors,  administrators, 
guardians,  assignees  under  banlcmpt 
and  insolTent  laws,  and  the  lik«. 
Story  Conflict  Laws,  §§  405-417,  512; 
Williams  v,  Storrs,  6  Johns.  Ch.  (N. 
y.)  368,  857. 

^  Miller  V.  Ewer,  supra, 
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bidden  to  do  so  by  its  own  charter  or  by  the  law  of  that  sover- 
eign. Thus,  a  banking  corporation  may,  if  not  forbidden  by  its 
charter,  make  contracts  in  another  State  by  the  comity  of  such 
State,  which  will  be  valid  and  enforcible.^  In  accordance  with 
this  view,  it  has  been  held  by  the  Supreme  Court  of  Connecticut, 
that  it  is  competent  for  the  directors  of  a  manufacturing  corpo- 
ration chartered  by  the  State  of  Connecticut,  to  meet  in  the 
State  of  New  York  and  there  appoint  a  secretary;  and  the  secre* 
tary  so  appointed  was  held  to  have  been  legally  appointed.' 

§  695.  Corporation  when  Estopped  from  Raising  tbe  Qnes- 
tion.  —  In  a  later  authoritative  case,  a  new  element  has  been  in- 
troduced into  this  subject,  the  element  of  estoppel.  The  board 
of  directors  of  a  corporation  created  by  the  State  of  Texas,  held 
a  meeting  in  the  city  of  New  York,  at  which  a  mortgage  of  the 
property  and  franchises  of  the  eompany  was  ordered  to  be  exe- 
cuted. In  all  other  respects  the  mortgage  was  executed  and  re- 
corded with  the  prescribed  formalities;  so  that  the  question 
came  down  to  this :  Can  a  corporation  repudiate  a  mortgage  given 
to  secure  its  bonds,  held  by  bona  fide  holders,  on  the  ground  that 
its  directors  authorized  its  execution  by  a  resolution  passed  out- 
side the  State,  the  mortgage  being  in  other  respects  execated 
and  recorded  in  due  form  of  law.  Can  it  take  all  the  benefit  of 
such  a  transaction,  unload  the  bonds  on  the  business  community, 
and  then  repudiate  its  mortgage  for  such  a  cause  ?  It  was  held 
that  it  could  not.  In  giving  the  judgment  of  the  court,  Mr. 
Justice  Bradley  used  the  following  language:  <*  No  doubt  it  may 
be  true,  in  many  cases,  that  the  extra-territorial  acts  of  directors 
would  be  held  void,  as  in  tiie  case  cited  from  the  14th  New  Jersey 
Chancery  Reports,  383,'  where  a  set  of  directorsof  a  New  Jersey 
corporation  met  in  Philadelphia,  against  a  positive  prohibitory 
statute  of  New  Jersey,  and  improperly  voted  themselves  certain 
shares  of  stock.  And  other  cases  might  be  put  where  their  acts 
would  be  held  void  without  a  prohibitory  statute ;  and  it  is  gen- 
erally true  that  a  corporation  exists  only  within  the  territory  of 

1  Lane  v.  Bank,  9  Heisk.   (Tenn.)  >  Referring  to  Hmes  v.  VarriBh,  U 

419.  N.  J.  Eq.  880. 

'  McCaU  V.    Byram   Man.    Co.,  6 
Conn.  428. 
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the  jarisdiction  that  created  it.  But  it  is  well  settled  that  a  cor- 
poration may,  by  its  agents,  make  contracts  and  transact  busi- 
ness in  another  territory,  and  may  sue  and  be  sued  therein.  It 
may  hold  land  in  another  territory,  so  long  as  the  local  authori- 
ties do  not  object.  And  we  see  no  reason  why  it  should  not  be 
estopped  by  the  action  of  its  directors  in  another  territory,  when 
that  action  is  the  basis  of  negotiations  by  which  third  parties  have 
bonajide  parted  with  their  money  and  the  company  has  received 
the  benefits  of  the  transaction.  A  contrary  doctrine  would  au* 
thorize  a  company  to  take  advantage  of  its  own  wrong,  and  would 
seriously  impair  the  negotiability  and  value  of  such  securities. 
Mast  a  person,  purchasing  railroad  bonds  in  Wall  street  or  Wal* 
nat  street,  first  send  to  Illinois,  California,  or  Texas,  to  see 
whether  the  meeting  of  the  directors  which  authorized  the  mort- 
g{^  given  to  secure  the  bonds  was  held  in  a  proper  place  ? 
Whoever  may,  under  supposable  circumstances,  raise  an  objec- 
tion of  this  kind,  it  ought  not  to  lie  in  the  mouth  of  the  company 
to  raise  it.  And,  if  the  company  are  estopped,  then  those  who 
purchase  the  property  of  the  company  at  an  execution  sale  must 
be  estopped.  It  has  frequently  been  held  that  such  a  purchaser 
takes  only  the  right,  title,  and  interest  which  the  debtor  had, 
subject  to  the  equities  which  existed  against  the  property  in  his 
hands  when  the  judgment  was  recovered."  ^ 

§  696.  Validity  of  Corporate  Elections  held  Outside  the 

State. — It  has  been  laid  down  by  the  Supreme  Judicial  Court  of 
Maine  that  the  votes  and  proceedings  of  persons  professing  to 
act  in  the  capacity  of  corporators  and  as  a  corporation,  when 
assembled  without  the  bounds  of  the  sovereignty  granting  the 
charter,  are  wholly  void?  It  is  held  by  the  same  court  that  a 
general  clause  in  the  charter  of  a  corporation  authorizing  certain 
persons  to  call  the  first  meeting  of  the  corporation  at  such  time 
and  place  as  they  think  proper,  does  not  authorize  them  to  call 
the  meeting  at  a  place  without  the  limits  of  the  State,  and  that 
the  officers  elected  at  such  a  meeting  are  not  even  ofiicers  de 

^  GalTeston  Railroad  o.  Cowdrey,      46  Am.  Dec.  619;  Freeman  o.  Machlas 
11  Wall.  (U.  S.)  469,  476.  Ac.  Co.,  88  Me.  846.    But  see  Copp  v. 

'  Miller  V,  Ewer,  27  Me.  609;  «.  c.      Lamb,  12  Me.  312,  814. 

537 


1  Tbonip.  Corp.  §  696.]     place  of  gobpo&ate  meetings. 

facto.^  In  New  Jersey,  where  there  was  a  statute  which  pro- 
vided that  all  corporations  whose  charters  did  not  designate  the 
places  of  their  meeting  should  hold  their  business  meetings  and 
the  meetings  of  their  directors  within  the  State,  it  was  held  that 
a  resolution  of  the  board  of  directors  of  a  corporation  at  a  meet- 
ing held  in  the  city  of  Philadelphia,  in  Pennsylvania,  whereby 
certain  transfers  of  stock  were  authorized,  was  void.^  The 
same  rule  prevails  in  Texas ;  and  where  the  articles  of  associa- 
tion of  a  corporation,  created  under  the  laws  of  Texas,  author- 
ized the  corporation  to  transact  its  business  at  Paris,  in  France, 
it  was  held  that  the  corporation  could  not  hold  stockholders* 
meetings  outside  of  Texas,  and  that  directors  elected  at  a  meet- 
ing held  at  Paris  were  not  even  directors  de  facto  ^  and  that  their 
acts  were  a  nuUity^  On  the  contrary,  the  view  taken  in  Colo- 
rado is  that  the  fact  that  the  annual  meeting  of  the  stockholders 
of  a  corporation  created  under  the  laws  of  that  State,  for  the 
election  of  directors,  is  held  outside  the  State,  cannot  be  raised 
in  a  collateral  proceeding,  either  by  the  corporation  or  by  one 
who  has  contracted  with  it  as  such,  although  such  a  meeting  is 
irregular  and  illegal ;  ^  and  this  is  in  accordance  with  a  principle 
elsewhere  explained.'^  A  corporation  created  by  the  concurrent 
legislation  of  two  States,^  receiving  from  each  the  same  charter  in 
legal  effect,  has  a  legal  domicile  in  each  State,  and  may  lawfully 
hold  its  meetings  and  transact  its  corporate  business  in  either 
StateJ'  In  some  of  the  new  States  and  territories,  whose  policj 
it  is  to  encourage  the  introduction  of  foreign  capital,  provisions 
have  been  made  by  statute,  allowing  corporate  meetings  to  be 
held  beyond  the  limits  of  the  State  or  territory.  Thus,  the  pro- 
visions of  the  civil  code  of  Dakota  territory,  relating  to  the 
place  of  meeting  of  directors  and  stockholders  of  corporations,' 
has  been  amended  so  as  to  permit  such  meetings  to  be  held  at 
any  place  within  or  without  the  territory,  where  the  corporation 
appoints  an  agent  within  the  territory  upon  whom  service  of 

1  MiUer  V.  Ewer,  27  Maine,  509; «.  c  ^  Jnte,  §  518,  e<  aeq, 

46  Am.  Dec  619.  *  Antey  §§  47,  48,  319,  H  seq. 

s  Hmes  V.  Parrish,  14  N.  J.  Eq.  '  Coviugton    &c.    Bridge    Co.    v- 

880.  llayer,  SI  Ohio  St.  317. 

*  Franco-Texan  Land  Co.9.Lalgle,  ,*  CIy.  Code  Dak.  Ter.,  §  412,  Bnb- 
59  Tex.  839.  seed. 

*  Humphreys  v.  Mooney,  5  Col.  282. 
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process  may  be  made.^  And  the  statute  of  Colorado'  allows 
meetings  of  directors  to  be  held  beyond  the  limits  of  the  State , 
if  proyisioQ  is  made  therefor  in  the  certificate  of  incorporation.^ 
The  statute  of  Minnesota  ^  permits  meetings  to  be  held  at  any 
place  within  or  without  the  State. 

§  697.  Meetingrs  Held  at  what  Place  wiihin  the  State. — 

Where  the  by-laws  of  a  corporation  authorize  the  president  to 
call  special  meetings  of  the  directors^  upon  giving  notice  of  the 
time  and  place  thereof,  and  such  place  is  not  prescribed  by  the 
by-lawsy  the  president  may  call  such  meeting  at  a  place  other 
than  the  principal  place  of  business  of  the  corporation.^  Where 
the  charter  does  not  prescribe  the  place  where  the  annual  elec- 
tions are  to  be  held,  the  board  of  managers  have  the  right  to  fix 
the  place,  and  the  officers  elected  at  the  place  so  fixed  will  be  at 
least  officers  de^acto,  with  power  to  hold  their  offices  unless 
ousted  by  qxjLo  warranto  brought  during  the  official  terms  of  such 
officers.' 

1  Act  ICorch  11,  1887,  L.  1887,  c.  St.  59.    Mandamus  refused  to  compel 

36,  p.  85.  a  corporation  to  keep  its  records  ac  the 

*  Gen.  Stat.  Colo.,  chap.  19,  $  18.  place  where  its  business  of  manufact- 
>  See  Humphreys  v.  Mooney,  5  Col.  uring  was  done ;  the  evidence  showing 

282.  that  the  books  had  been  correctly  kept, 

*  Ber.  Stat.  Minn.   (1881),  p.  449,  and  that  the  petitioner  had  been  fnr- 
{ 404.  nished  with  aU  the  information  from 

*  Corbett  o.  Woodward,  5  Sawyer,  such  books  which  he  required :  Pratt 
(U.  S.),  408.  V,  Meriden  Cutlery  Co.,  85  Conn.    36. 


<  Commonwealth  v.  Smith,  45  Pa. 
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CHAPTER    XV. 

CORPORATE    ELECTIONS. 

Art.  I.  AssBMBLiNO  the  MsETDfa,  SS700-722. 
II.  The  Quorum,  §§725-729. 

III.  Bight  to  Vote,  §§780-748. 

IV.  Conduct  op  the  Election,  §§745-758. 

V.  Right  to  the  Office:  Contesting  the  Election,  §§761-794, 

Article  I.  AsasiiBLiNG  the  Meeting. 


Section 

700.  Mandamu8  to  compel  the  holding 

of  a  corporate  election. 

701.  Time  of  holding  corporate  eleo« 

tlons. 

702.  Statutory  proTisions  as  to  time  of 

holding  meeting. 
708.  Statutory  provisions  as  to  place 
of  holding  corporate  meetings. 

704.  Who  may  call  the  meeting. 

705.  Statutory  provisions  as  to  who 

may  call. 

706.  Necessity  of  having  meeting  duly 

assembled. 

707.  Corporate  meetings  invalid  unless 

duly  notified. 

708.  If  the  meeting  is  special  all  must 

be  summoned. 

709.  And  in  the  statutory  mode. 

710.  Requisites  of  the  notice. 

711.  Statutory  provisions  as  to  man- 

ner of  giving  notice,  length  of 
time,  etc. 


Section 

712.  Waiver  of  notice  by  appear- 
ance. 

718.  Illustrations  of  the  fozegoing 
rule. 

714.  Notice  dispensed  with  by  unani- 

mous written  consent. 

715.  When     personal       notice     re- 

quired. 

716.  Must  be  given  for  the  statutory 

time. 

717.  When  notice  must  state  objects 

of  meeting. 

718.  Meeting  when  confined  to  sub- 

jects expressed  in  notice. 

719.  Illustrations. 

720.  Adjournment    to   a   subsequent 

day. 

721.  Statutes  providing  for  adjourned 

or  special  elections. 

722.  Statutes   under  which  elections 

fixed    and    regulated  by  l7' 
laws. 


§  700.  Mandamus  to  Compel  the  Holding  of  a  Corporate 

Election. — A  mandamus  has  been  frequently  granted  by  the 

English  Court  of  King's  Bench,  in  the  case  of  municipal  corpora- 

tionSf  to  compel  the  corporate  authorities  to  hold  a  corporate 
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election.^  The  English  courts,  it  is  well  known,  restrain  the  writ 
of  mandamus  to  the  enforcement  of  rights  of  a  public  nature^ 
though  in  America  the  remedy  has  been  much  enlarged,  and  now 
eztends  in  many  cases  to  compel  the  doing  of  acts  of  a  private 
natefe,  where  the  relator  has  no  other  remedy.  The  use  of  the 
writ  to  redress  injuries  in  private  corporations  is  vindicated  by 
a  decision  of  the  Supreme  Judicial  Court  of  Massachusetts,  where 
it  was  held,  on  a  learned  review  of  the  decisions,  that  the  cir- 
camstance  that  a  corporation  is  in  the  nature  of  a  partnership, 
as  where  it  is  merely  a  manufa^sturing  company,  does  not  pre- 
cede the  use  of  the  writ  of  mandamus  in  a  proper  case.  This 
holding  is  a  distinct  authority  for  the  proposition,  denied  in 
some  of  the  English  cases,  that  the  use  of  mandamus  in  such 
cases  is  not  restricted  to  instances  where  public  rights  are  in- 
volyed.'  On  the  other  hand,  the  directors  of  a  corporation,  who 
are  in  office,  cannot  dispute  the  right  of  a  stockholder,  holding  a 
majority  of  the  stock,  to  have  an  election  in  accordance  with  the 
bj-kwB,  on  the  ground  that  he  intends  to  use  his  legal  rights  for 
purposes  detrimental  to  the  interests  of  the  corporation,  and 
that  the  desired  election  is  merely  a  step  toward  that  end.^    If 

1  In  one  case   a  moMdamiM  was  be  first  ousted  was  held  not  good,  be- 

Smtedto  the  mayor,  bailifisand  bur-  cause  the  intent  of  the  statute  was  to 

gesses  of   the  corporation  of  Cam-  give  the  corporation  a  rightful  officer 

bridge,  to  compel  the  holding  of  a  as  soon  as  might  be;  whereas  this 

corporate  election.    After  the  election  pretense  would  waste  the  whole  year, 

iiad  taken  place,  it  was  shown  to  be  This  decision,  however,  was  made  to 

merely  colorable  and  illusory,  and  had  rest  upon  its   own  peculiar  circum- 

forthe  mere  purpose  of  enabling  the  stances, — the   court    saying   that  it 

major  to   hold   over.    The  election  ''  might  be  otherwise  where  there  was 

in  q[ae0tion  resulted  in  choosing  as'  a  probable    election   and  room    to 

mayor  an  officer  in  the  army,  just  doubt;  and  that  these  writs  were  dis* 

gone  to  North  America  and  without  cretionary.     Besides   there   was   no 

the  least  probability  of  returning  till  harm  done ;  for  it  is  not  a  peremptory 

long  after  the  year,  which  was  the  mandamus^  and  they  may  return  '  that 

term  of  the  office,  would  be  expired,  there  is  a  rightful  officer.'  '*    Case  of 

Bezv.  Mayor  of  Cambridge,  4  Burr,  the  Borough  of   Boffiny,  2   Strange, 

2008.    In  another   case  a   mandamus  1008. 

was  granted  under  a  statute,  11  Qeo.         <  American   Bailway-Erog   Co.    v. 

L,  c  4,  to  compel  the  election  of  a  Haven,  101  Mass.  898;  ^.e.  3  Am.  Bep. 

mayor,  although  there  was  a  mayor  877. 

i$  facto.    The  objection  that  a  <2e /acta         ^  Camden  &c.  B.  Co.  v.  Elkins,  37 

officer  (who  appeared  to  be  holding  N.  J.  Eq.  278. 
without  a  shadow  of  right),  ought  to 
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the  election  is  to  fill  a  vacancy^  the  officer  elect  holds  for  unex- 
pired term  of  the  officer,  whose  death,  resignation  or  removal 
created  the  vacancy,  in  the  absence  of  a  contrary  provision  in 
the  governing  statute  or  by-laws.^  The  board  of  directors  can- 
not enlarge  the  tenure  of  a  ministerial  officer  of  the  corporation, 
beyond  that  expressed  in  the  governing  statute.  When,  there- 
fore, the  charter  of  an  association  required  a  chief  engineer  to 
be  elected  ^'  annually"  by  the  board  of  delegates,  also  elected 
annually,  and  a  board  elected  one  for  a  term  of  five  years,  it 
was  held,  that  his  tenure  ended  the  election  of  another  by  the 
succeeding  board ;  and  this  although  such  election  did  not  take 
place  on  the  day  prescribed  in  the  charter  therefor,  but  at  a  later 
regular  meeting.^ 

§  701,  Time  of  HoldiBg  Corporate  Elections.  —  Several  de- 
cisions are  met  with,  on  the  question  of  the  time  at  which  corpo- 
rate elections  are  to  be  held,  but  they  mostly  turn  upon  the 
language  of  particular  charters  or  statutes,  and  do  not  follow  the 
thread  of  any  definite  principle.  On  obvious  grounds,  it  has 
been  held  that  where  the  charter  provides  for  an  annual  election 
of  a  board  of  managers,  those  in  power  cannot  lengthen  their 
term  of  office  by  changing  the  date  of  the  annual  election  from 
May  to  November,  and  thus  extend  their  official  terms.'  The 
provision  of  a  special  charter  requiring  directors  to  be  chosen  at 
the  annual  meetings  of  the  corporation,  has  been  held  directory 
and  not  restrictive,  so  that  its  observance  was  not  deemed  neces- 
sary to  the  validity  of  an  election.^  It  has  been  held  that  a 
statute  requiring  the  directors  and  treasurer  of  a  corporation 
to  be  chosen  annually  by  the  stockholders,  at  such  time  and 
place  as  shall  be  provided  by  the  by-laws  of  the  company,  is  in- 
applicable to  the  first  choice  of  officers  by  persons  associating 
themselves  together,  and  proceeding  to  create  and  constitate 
themselves  a  body  politic.  The  court  reason  that  no  by-laws  can 
be  adopted  by  or  for  a  corporation  before  the  corporation  itself 
is  created.  When  the  associates  first  meet  together,  in  pursu- 
ance of  their  articles  of  association,  and  then  commence  the  m- 

^  People  V,  McKinney,  41  Barb.  (N.  '  Mattu  v.  Primrose,  23  Md.  482 

Y.)  516.  <  Hughes  v.  Parker,  20  N.  H.  68. 

*  State  V.  Batt,  38  La.  An.  955. 
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itiatoiy  steps  towards  constituting  themselves  a  body  politic  and 
corporate,  they  may  and  must  determine  the  manner  in  which 
all  needful  officers  shall  be  elected.  Having  been  duly  organ- 
ized, the  association  becomes  a  corporation,  with  all  the  powers 
and  privileges,  and  subject  to  all  the  duties,  restrictions,  and  lia- 
bilities, incident  to  that  relation.^  Where  a  bank  charter  pro- 
vided that  directors  may  be  chosen'* at  any  time/'  and  a 
sabseqent  act  provides  that,  if  they  shall  not  be  chosen  on  a  day 
designated,  the  president  and  directors  shall  notify  an  election  to 
be  held  within  thirty  days  thereafter,  the  latter  is  not  a  repeal  of 
the  former,  and  does  not  prevent  an  election  being  had  after  the 
thirty  days.'  It  has  been  held  no  ground  for  postponing  the 
election,  that  the  treasurer  of  the  commissioners  appointed  by  the 
statute  for  the  organization  of  the  corporation,  according  to  a 
coarse  in  vogue  during  the  period  of  special  charters,'  withholds 
the  funds  which  have  been  received  from  the  control  of  the  com- 
missioners, although  they  have  a  right  to  them.^  It  has  been 
held  that  the  inspectors  of  an  election  for  directors  have  a  dis- 
cretion to  keep  open  the  polls  beyond  the  hour  limited  by  the 
board  from  which  they  derive  their  authority.*  The  New  York 
statute  relative  to  the  observance  of  Sunday  does  not  apply  to 
the  proceedings  of  business  meetings  of  societies  held  on  that 
day.     The  holding  of  business  meetings  of  a  benevolent  society, 

transacting  its  business,  on  Sunday^  is  not  forbidden  as  illegal.^ 

» 

§  702.  Statutory  Provisions  as  to  Time  of  Meeting.  —  Most  of 
the  statutes  provide  that  directors  shall  be  elected  annudUyJ'  Others 
contain  the  same  provision,  with  the  qualification  that  the  time  and  place 
of  the  meeting  shall  be  fixed  by  hyAaws,^  Others  establish  the  date, 
provided  the  by-laws  do  not  fix  it.^    One  statute  relating  to  special 


'  Boston  &c.  Mannl.  Co.  o.  Moring, 
I5  6ra7(Ma8S.)>211. 
'  M*Neely  v.  Woodruff,  18  N.  J.  L. 

332. 

<  Ante,  §  44. 

*  Hardenburgh  v.  Farmers  &cBank, 
SN.J.Eq.  68. 

*  MaUer  of  Mohawk  &c  B.  Co.,  19 
Wend.  (N.  Y.)  136. 

*  People  V,  Yoang  Men's  &c.  Soc., 
C5  Barb.  (N.  Y.)  857. 


T  Gen.  Stat.  Colo.  1883,  chap.  19,  § 
86;  Deer.  Cal.  Code,  part  4,  §  302;  2 
Sayle  Tex.  Stat.,  art  4125  (railroad 
companies). 

>  Gen.  Stat.  Colo.  1888,  chap.  19,  § 
86;  Comp.  Stat.  Neb.  1887,  chap.  16, 
80. 

*  As  in  California,  the  first  Tues- 
day in  June.  Deer.  Cal.  Code,  part 
4,  §  302. 
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meetings  for  the  election  of  directors  where  the  r^^nhir  annual  meeting 
has  not  been  held,  provides  that  if  the  day  falls  on  Sunday  or  a  legal 
holiday,  the  election  shall  be  held  on  the  next  secular  day.^  By  the 
statute  of  Nebraska,  the  annual  meetings  of  the  stockholders  shall  be 
held  on  the  first  Monday  of  January  in  each  year,  at  which  meeting 
directora  shall  be  elected,  and  such  other  lawful  business  transacted  as 
they  shall  deem  necessary.'  In  some  States  the  whole  subject  is  re. 
mitted  to  the  by-lawa^  —  as  in  Oregon,  where,  after  providing  for  the 
first  meeting,  the  statute  provides  that  by-laws  shall  prescribe  the  time 
and  manner  of  holding  the  future  meetings.^  So,  in  California,  direct- 
ors of  a  railroad  corporation  may  be  elected  at  a  meeting  of  stockhold- 
ers, other  than  the  annual  meeting,  as  a  majority  of  the  fixed  capital 
stock  may  determine,  or  as  the  by-laws  may  provide.  Notice  to  be 
given  as  provided  for  notices  of  meetings,  by  another  part  of  the 
statute,  to  adopt^by-laws.^ 

§  703.  Statatory  ProTisiona  as  to  Place  of  Holding  Corpo- 
rate Glectioiis. — On  principles  stated  in  a  former  chapter,^  it  may  be 
stated,  as  a  general  rule,  that  corporate  elections  can  only  be  held  wUhin 
the  State  under  whose  laws  the  corporation  is  organized,  unless  there  be 
a  statute  of  the  State  permitting  it  to  be  held  elsewhere.  Several  stat- 
utory directions  are  met  with  as  to  the  place  of  holding  such  elections. 
Such  place  is  generally  fixed  at  the  principal  place  of  business  of  the  cor- 
poration,® or  at  its  principaT  office.  "^  In  other  States,  both  the  time  and 
place  of  holding  such  elections  are  to  be  established  by  the  corporation 
by  by-laws.^  As  already  seen  ^  constitutional  provisions  exist  in  some 
of  the  new  States,  authorizing  the  holding  of  corporate  meetings  outside 
the  State.  By  statute  in  Minnesota  both  stockholders'  and  directors' 
meetings  may  be  held  outside  the  State.  ^^  In  Indiana  the  election  of 
directors  is  to  be  held  at  the  place  provided  for  in  the  charter  unless 
there  has  been  a  change  in  the  place  of  business  of  the  corporation,  in 
which  case  it  is  to  be  held  at  the  place  to  which  such  change  shall  have 
been  made.^  By  the  statute  of  Kentucky  elections  for  directors  and 
officers  must  be  held  within  the  State.^^    The  same  statute  provides  that 

f 

1  Rev.  Stat.  Wis.  1878,  §  1763.  »  1  Gen.   Stat.  Kan.,  §  1174;  Sayle 
«  Comp.  Stat.  Neb.  1887,  chap.  16,     Tex.  Civ.  Stat.  1888,  art.  679;  Ark. 

§88.  Digf.  Stat.  1884,  §  964. 

»  Hill  Laws  Ore.,  §  2236.  »  ^jjte,  §  696. 

*  Deer.  Code  Cal.,  part  4,  §  464  ^  Rev.    Stat.  Minn.   1881,  p.  449,  § 
«  ArUe,  §  696.  404. 

•  2  Rev.  Stat.  Ind.  1888,  §  3021.  n  Rev.  Stat.^i?<i.  1888,  §  3021. 

T  Deer.  Cal.  Code,  part  4,  §  319.  »  Gen.  Stat.  Ky.7^7,  chap.  767,  §1. 
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meetiags  held  out  of  the  State  shall  be  void,  with  the  exception  of 
meetings  of  the  Cincinnati  Southern  Railroad.^ 

§  704.  Who  may  Call  the  Meeting.  — It  is,  in  general,  essen- 
tial to  the  validity  of  acts  done  at  a  special  or  called  meeting  of 
a  corporation,  that  the  call  shall  be  made  by  the  person  or  per- 
sons appointed  by  the  governing  statute  to  call  such  meetings ;  ^ 
though,  under  some  conditions,  acts  done  at  a  meeting  called  by 
unauthorized  persons  may  be  regarded  as  valid  until  called  in 
question  by  the  State.^  According  to  one  view,  the  call  for  an 
original  meeting  of  corporators  to  elect  directors  need  not  be 
made  by  a  fox^mal  order  of  those  authorized  to  make  the  call ; 
but  it  is  sufficient  if  it  be  made  by  their  direciion}  A  stricter 
view  has  resulted  in  the  conclusion,  under  a  statute,^  that  where 
the  meeting  is  to  be  called  by  the  board  of  directors,  or  by  any 
number  of  stockholders  holding,  together,  at  least  one-tenth  of 
the  capital  stock,  —  a  call  made  by  the  secretary,  on  the  authority 
of  stockholders  holding  one-tenth  of  the  capital,  is  invalid  and  all 
proceedings  thereunder  illegal.*  A  similar  strictness  has  pre- 
vailed in  New  Hampshire,  in  respect  of  a  call  made  under  a 

^  iUcL  be  a  valid  corparatUm  against  all  per- 

*  Reilly  o.  Oglebay,  25  W.  Va.  86;  sona  bnt  the  commonwealth  and  the 
Bethany  v,  Sperry,  10  Conn.  200.  In  two  persons  named  as  corporators 
New  Hampshire,  where  a  corporation  who  ref  ased  to  join,  although  there 
has  no  officer  by  whom  a  new  meeting  were  no  subscribers  to  the  capital 
can  be  called,  its  powers  are  suspended  stock  before  the  act  of  incorporation, 
or  dormanlf  till  It  is  reorganized  under  Walworth  v.  Brackett,  98  Mass.  98. 
a  new  charter,  or  by  a  meeting  called  Alter  the  requisite  amount  of  stock 
under  the  statutes,  by  a  justice  of  the  has  been  subscribed  to  authorize  the 
peace.  Gonlding  v.  Clark,  84  N.  H.  stockholders  to  elect  directors,  it  is 
148.  *  not  indispensable  to  an  election  that 

*  Where  one  of  three  persons  named  tlie  notice  for  it  should  be  given  by 
as  corporators  in  an  act  of  the  legis-  the  persons  named  in  the  certificate 
latore,  incorporating  them  and  their  of  incorporation.  The  validity  of  the 
^'associates,*'  called  a  meeting  of  the  acts  of  the  directors  cannot  be  ques- 
*'  subscribers  to  the  capital  stock,'*  tioned  collaterally,  on  the  ground  of 
to  meet  <*  for  the  purpose  of  organiz-  irregularity  in  giving  the  notice, 
log  and  electing  the  necessary  offi-  Chamberlain  v.  Painsville  &c.  B.  Co., 
cers,"  and  the  Uoo  other  corporators  15  Oh.  St.  225. 

did  not  consent  to  the  call,  bnt  upon  ^  Hardenburgh     v.     Farmers    &c. 

being  requested  refnaed  to  join  there-  Bank,  S  N.  J.  £q.  68. 

in,  and  the  organization  of  the  meeting  '  W.  Va.  Code,  chap.  5a,  |  41. 

TFas  otherwise  legal,  —it  was  held  to  «  Beilly  v.  Oglebay,  26  W.  Va.  86. 
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statute  by  9k  justice  of  the  peace.  The  court  hold  that  the  statu- 
tory power  must  be  strictly  complied  with,  and  accordingly  that 
the  justice  cannot  make  the  call  unless  on  such  a  petition  of 
proprietors  as  is  prescribed  by  the  statute ;  and,  proceeding  by 
analogy  to  the  view  that  in  such  cases  the  jurisdiction  must 
affirmatively  appear,  it  is  also  held  that  the  petition  to  the  justice 
must  be  shown  to  be  signed  by  requisite  number  of  proprietors.^ 
But,  as  the  act  devoived  upon  the  justice  is  merely  ministerial, 
the  fact  that  he  is  a  stockholder  does  not  disable  him  from  issu- 
ing the  warning  for  the  meeting,  or  even  presiding  thereat.'  A 
similar  strictness  prevails  under  New  England  statutes  relating 
to  the  calling  and  warning  of  town  meetings.  Authority  to  the 
clerk  to  call  and  warn  the  annual  meetings  has  been  held  not  to 
authorize  him  to  call  and  warn  special  meetings^  and  hence  the 
acts  and  doings  at  a  special  meeting  thus  called  are  void.^  Nor 
does  authority  to  <'z£;am"  future  meetings  authorize  the  clerk 
to  <<  call "  such  meetings.^  While  these  conclusions  arise  under 
statutes,  it  is  not  perceived  why  they  are  not  equally  applicable 
in  the  case  where  the  persons  who  shall  make  the  call  are  desig- 
nated by  a  valid  by-law.  Nevertheless,  it  has  been  held  that  a 
by4aw  of  an  insurance  company,  which  provides  that  a  special 
meeting  shall  be  called  by  the  president,  or,  in  his  absence,  by 
the  secretary,  on  application  made  to  them  in  writing,  by  ten 
members,  does  not  preclude  the  directors  from  calling  special 
meetings  without  such  application.^ 

§  705.  Statutory  Provisions  as  to  Who  may  Call.  — By  statute 

in  Missouri,  every  meeting  of  the  shareholders  of  a  corporation  must 
be  convened  by  its  president  and  secretary.^  If  the  president  and  sec- 
retary fail  to  call  any  meeting  required  by  law  or  by  the  by-laws  of  the 
corporation,  any  two  shareholders  may  call  such  meeting,  and  appoint 
inspectors,  even  though  on  a  later  day  than  prescribed  by  statute  or  by- 
law."' By  a  statute  of  New  York,  if  the  directors  named  in  the  act  of 
association  neglect  or  refuse  to  adopt  a  by-law  fixing  and  regulating 

1  Goulding  9.  Clark,  84  N.  H.  148.  «  Stone  v.  School  District,  8  Cash. 

s  Ashaelot  B.  Co.  t;.  EUot,  57  N.  H.      (Mass.)  592. 
897.  '  Citizens  Ins.  Co.  «.  Sortwell,  8 

>  School  District  v.  Atherton,  13     Allen  (Mass.),  217. 
Mete.  (Mass.)  105.  «  Rev.  Stat.  Mo.  1889,  §  2484. 

T  Ibid. 
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Mnaal  elections,  by  reason  of  which  neglect  the  directors  hold  over,  the 
Btockhdder  may  .elect  directors  sixty  days  after  the  expiration  of  the 
first  year,  after  giving  fifteen  days'  written  notice  to  all  stockholders  of 
a  meeting  for  that  purpose  at  the  principal  office  of  the  company  (or,  if 
the  use  of  such  office  be  denied,  at  some  designated  place  in  the  town  or 
city  where  the  principal  office  is  located)  A  In  some  of  the  States  whose 
statutes  are  modeled  after  the  theories  which  were  in  vogue  under  special 
charters,'  provision  is  made  that  the  commissionera  charged  with  the  pro- 
motion of  the  corporation  shall  convene  a  meeting  of  subscribers  for  the 
purpose  of  electing  directors  or  managers  and  of  transacting  other 
business.^  In  the  statutes  of  Arkansas  there  is  a  provision  relating  to  rail- 
roads similar  to  that  found  in  the  statutes  of  Illinois,  to  the  effect  that, 
after  the  capital  stock  is  subscribed  the  commissioners  appointed  to 
receive  the  subscriptions  shall  appoint  a  time  and  place  for  a  meeting  of 
stockholders  to  choose  not  less  than  five  nor  more  than  thirteen  directors.^ 
In  the  same  State  stockholders  owning  two-thirds  of  the  stock  on  which  all 
assessments  are  paid,  may  call  a  meeting  of  the  corporation,  by  signing 
a  call  therefor  with  their  proper  names,  stating  the  number  of  shares 
held  by  each,  and  filing  the  same  with  the  president  or  secretary  of  the 
corporation,  and  publishing  the  same  in  some  newspaper  in  the  county 
of  the  principal  office  of  the  corporation,  for  three  successive  weeks  prior 
to  holding  the  meeting,  and  by  mailing  a  copy  to  each  director  at  his 
usual  place  of  abode.  ^  In  Indiana  the  first  meeting  of  all  corporations 
shall,  unless  otherwise  provided  for,  be  called  by  a  notice  signed  by 
three  or  more  members,  setting  forth  the  time,  place,  and  purpose 
of  the  meeting,  which  notice  shall,  at  least  ten  days  before  the 
meeting,  be  delivered  to  each  member,  or  be  published  in  some 
newspaper  in  the  county  where  the  corporation  may  be  established ; 
or,  if  there  be  no  such  newspaper,  then  in  some  newspaper  in 
the  State  nearest  thereto.  ^^  By  statute  in  Ohio,  unless  the  regulations 
of  the  corporation  otherwise  provide,  an  anpual  election  for  trustees 
or  directors  shall  be  held  on  the  first  Monday  of  January  of  each 
year.  If  trustees  or  directors  are,  for  any  cause,  not  elected  at  the 
annual  meeting,  or  other  meeting  called  for  that  purpose,  they  may  be 
chosen  at  a  members'  or  stockholders'  meeting,  at  which  all  the  mem- 
bers or  stockholders  are  present  in  person  or  by  proxy ;  or  at  a  meet- 
ing called  by  the  trustees  or  directors,  or  any  two  members  or  stock- 
holders, notice  of  which  has  been  given  in  writing,  to  each  stockholder, 

>  8  Bev.  Stat.  N.  Y.  1889  (Banks  &  «  Ark.  Dig.  Stat.  1884,  §  5426. 
Bros.  ed.)y  f  f  1,  8,  4.                                       '  Starr  &  Curt.  111.  Stat.,  p.  617,  §  32. 

>  As  to  which  see  anUf  §  44.  «  Rev.  Stat.  Ind.  1888,  §  8004. 
<  Starr  A  Curt.  lU.  Stat.,  p.  610,  §  8. 
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or  by  publi<;atioii  in  some  newspaper  printed  in  the  county  whtire  ttie 
corporation  is  situated,  or  lias  its  principal  office,  tor  ten  da^,  and 
trustees  and  directors  shall  continue  in  office  until  their  sQOcessors  are 
elected  and  qualified.^  In  Michigan,  the  first  meeting  shall  be  called  by 
a  twenty  days'  notice,  signed  by  one  or  more  members  or  persons 
associating,  setting  forth  the  time,  place  and  purpose  of  the  neetansr. 
It  shall  be  delivered  to  members,  or  published  in  newspapers  of  the 
county,  or  of  a  county  adjacent  to  the  county  in  which  the  corporation 
is  to  be  organized,  or  in  Detroit,  This  notice  may  be  dispensed 
with  in  the  articles  of  incorporation  or  in  an  enabling  act.'^  Meet- 
ings for  the  annual  election  of  directors  are,  in  that  State,  pro\ide<l 
for  by  the  by-laws  established  by  the  directors,  and  the  directors  call  the 
meeting.  If  they  neglect  to  call  it,  it  may  be  called  by  any  number  of 
stockholders  representing  one-fourth  of  the  stock.'  In  California,  an 
adjourned  election  may  be  held  on  a  day  fixed  by  law  or  by  the  direct- 
ors. If  no  such  day  is  fixed,  the  holders  of  one-half  of  the  votes  may 
oall  such  an  election  in  writing.  Notice  must  be  given  by  the  secre- 
tary, if  ihtire  be  one,  bat  if  there  is  none,  or  he  refuses  to  act,  it  may 
be  served  directly  on  the  members,  as  provided  by  section  301  of  the 
Code  of  that  State.^  In  Nebraska,  promotera  of  railroad  compames, 
opon  securing  a  subscription  of  one-tenth  of  the  capital  stock,  may  call 
a  meeting  of  stockholders  to  choose  seven  directors  to  hold  office  until 
the  annual  election.^  In  Wisconsin,  the  directors,  unless  it  is  otherwise 
directed  by  law,  or  by  the  by-laws  of  the  corporation,  ehaU.  order 
anmal  elections  <tf  officers  of  the  company.  If  they  fail  to  do  so,  the 
oorporation  is  not  thereby  dissolved,  but  a  special  meeting  may  be 
called,  by  giving  the  same  notice  as  for  the  annual  meetings.  If  the 
directors  fail  to  call  such  special  election  within  ten  days  after  the  time 
for  the  annual  election,  it  may  be  called  by  two  or  more  stockholders, 
at  such  time  and  place  as  they  may  appoint,  by  giving  ten  days'  personal 
notice  in  writing  to  each  stockholder,  or  by  two  weeks'  publication  in  a 
newspaper  nearest  the  location  of  such  corporation.^  In  Kentucky,  if 
the  officer  whose  duty  it  is  to  call  an  election  fails  or  refuses  to  do  so, 
he  may  be  compelled  by  an  order  of  court  to  call  the  same,  if  he  reside 
in  the  State.  The  court  may  so  order,  upon  the  application  of  any  num- 
ber of  stockholders  owning  not  less  than  ten  shares  in  the  corperation.^ 
In  Arkansas,  two  subscribers  may  call  the  first  meeting,  to  beheld  at 
euch  time  and  place  as  they  may  appoint,  by  giving  notice  in  one  or 


1  Oianqne  Oh.  Stat.,  §  8246. 
>  How.  Mich.  Stat.,  §  4S6S. 
s  HHd,  i  8S17. 
4  Deer.  Code  Cal.,  part  2,  §  S14. 
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•  Rev.  Stat  Wis.  1878,  4 1761. 
V  Qen.  Stat  Ey.  1887*  ohap.  769. 
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aore  newspapers  in  the  oounty  in  wtalch  the  corporation  is  to  be  eatab- 
Kshed^  or  in  an  adjoining  county,  fifteen  days  prior  to  the  meeting.^ 
In  the  same  State  general  meetings  of  stockholders  of  raihx>ad  oom- 
paniea  must  be  held  annually  at  the  tinie  and  place  appointed  for  the 
election  of  directors.  Special  meetings  may  be  caUed  by  the  direct- 
ors, or  by  any  number  of  stockholders  owning  one-third  of  the  stock, 
by  giving  thirty  days'  notice  of  the  time  and  place  in  a  newspaper  in 
each  county  through  which  the  road  runs,  if  it  has  a  newspaper.^  In 
Or^on,  corporators,  or  any  of  them,  after  the  stock  is  subscribed, 
may  caU  a  meeting  of  stockholders  to  elect  directors,  stating  the  time 
and  place  of  such  meeting,  and  it  is  lawful  for  the  subscribers  to  elect 
a  board  of  directors  as  soon  as  one-half  of  the  capital  stock  is  sub- 
scribed.' 

§  706.  Neceasity  of  haYlng  Meeting  duly  Aasembled.  —  The 

members  of  a  corporation,  publio  or  private,  can  do  no  oorpo- 
rate  act  of  a  constituent  character,  such  as  must  be  done  at  a 
general  meeting  of  all  the  members  or  of  a  quorum  of  them,  un- 
less the  meeting  is  dtdy  aasembledf  in  conformity  with  the  law  of 
its  organization.^  The  same  rule  applies  in  respect  of  corporate 
business  which  is  required  to  bedone  by  the  directors^  and  which  can- 
not beremitted  to  the  mere  ministerial  agents  of  the  corporation ;  so 
that  the  assent  of  a  majority  of  the  directors j  at  a  meeting  of  the 
board  which  has  not  been  regularly  called,  as  where  notice  of  the 
meeting  has  not  been  given,  will  not  be  sufficient  to  give  validity 
to  an  act  as  the  act  of  the  board. ^  It  has  been  well  said  that  the 
act  of  a  majority  of  the  corporators  does  not  bind  the  minority, 
if  it  has  not  been  expressed  in  the  form  pointed  out  by  law ;  and 
accordingly,  that  the  act  of  a  majority,  expressed  elsewhere  than 
at  a  meeting  of  the  stockholders,  is  not  binding  on  the  corpora- 
tion, —  as  where  the  assent  of  each  one  is  given  separately  and 
at  different  times.*    The  reason  is  that  each  member  has  the 


1  Aik.  Dig.  Stat.  1884,  §  988. 

*  Ark.  Dig.  Stat.  1884,  §  5429. 
'  HUl  An.  Stat.  Ore.,  §  8222. 

*  Conns  of  justice  cannot  regard 
the  wishes  of  the  majority  of  the 
members  of  a  corporation,  unless  ex- 
pressed in  a  valid  form,  !n  eonlormitj 
with  the  by-laws  and  charter.  Ger- 
man St.  Cong.  v.  Pressler,  14  La.  An. 
7W. 


*  Dispatch  Line  v.  Bellamy  Man. 
Co.,  12  N.  H.  205,  324;  s.  c.  37  Am. 
Bee.  208 ;  Bmott  t^  Abbott,  12  N.  H. 
549;  8.  e.  37  Am.  Dec.  227,  280;  Her«- 
rington  v.  LLston  District  Township, 
47  Iowa,  11;  post^  §  8908. 

•  Pierce  v.  New  Orleans  Bnilding 
Co.,  9  La.  897;  8.  e.  29  Am.  Dee.  448. 
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right  of  consultation  with  the  others,  and  that  the  minority 
have  the  right  to  be  heard.^  In  the  line  of  authority 
establishing  the  foregoing  principles,  no  break  has  been  dis- 
covered ;  though  it  should  be  added  that  an  election,  or  other 
proceedings  had  at  a  meeting  irregularly  assembled  may  be 
valid  if  aU  attend  and  act  or  assent.^ 

§  707.  Corporate  Meetings  Invalid  nnlesfl  duly  Notified.  — 

This  leads  to  the  conclusion  that  corporate  meetings  are  invalid, 
and  that  the  business  transacted  thereat  is  voidable,  unless  the 


1  Herrlnf(ton  t;.  Llston  District 
Township,  47  la.  11. 

s  Fosty  §  712.  The  third  section 
of  the  New  York  statnte  relating 
to  the  incorporation  ot  religions 
societies  made  it  the  dnty  of  the 
minister,  if  there  were  one,  to  no- 
tify publicly  the  congregation,  of  the 
time  and  place  of  holding  an  election. 
The  sixth  section  of  the  same  statute 
directed  that  the  trustees  first  elected 
should  be  divided  into  three  classes, 
so  that  one-third  of  the  directors 
might  be  elected  annually.  It  made  it 
the  duty  of  the  trustees,  or  a  majority 
of  them,  at  least  one  month  before  the 
expiration  of  office  of  any  of  the 
trustees,  to  notify  the  same  to  the 
minister,  or,  in  case  of  his  death  or 
absence,  to  other  officers  of  the  church, 
specifying  the  names  of  the  trustees 
whose  terms  would  expire ;  and  it  was 
made  the  duty  of  such  minister  or 
other  officers,  in  the  manner  afore* 
said,  —  which  was  held  to  mean  in  the 
manner  provided  in  the  third  section 
already  gpoken  of,  —  to  notify  the 
members  of  the  church  of  such  vacan- 
cies, and  appoint  the  time  and  place 
for  the  election  of  new  trustees  to  fill 
the  same,  which  election  was  to  be 
held  at  least  six  days  before  such  va- 
cancies should  happen;  and  aU  such 
subsequent  elections  were  directed  to 
be  held  and  conducted  by  the  same 
persons,  and  in  the  manner  before 
directed.    It  was  held  that  the  provis- 
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ion  of  the  sixth  section,  requiring  the 
trustees  to  notify  the  minister  of  the 
expiration  of  office  of  any  of  the 
trustees,  at  least  a  month  before  such 
expiration,  was  directory  merely;  and 
accordingly,  that  an  election  of  trust- 
ees was  not  necessarily  void  because 
such  notice  was  given  less  than  one 
month  prior  to  the  expiration  of  the 
offices  of  the  trustees  whose  succes- 
sors were  to  be  elected,  and  did  not 
contain  the  names  of  such  trustees, 
and  was  not  announced  for  two  snc- 
cessive  Sabbaths;  provided  that  the 
election  was  fairly  conducted,  and  that 
aU  the  members  in  fact  had  notice. 
But  if  the  omissions  were  fraudnlentlj 
made,  or  the  election  had  thereby  been 
prejudiced,  then  it  was  conceded  bj 
the  court  that  the  omission  should  in- 
validate the  election.  **  The  object  of 
the  notice,"  said  Savage,  C.  J.,  "  is 
that  the  voters  may  be  f  uUy  apprised 
of  the  election,  and  may  attend  and 
exercise  their  rights.  There  is  no 
pretense  In  this  case  that  every  voter 
was  not  present,  for  they  appear  to 
have  come  from  a  distance ;  the  time 
was  well  understood,  and  had  been 
the  same  for  many  years.  No  evil  re- 
sulted from  the  omission,  if  there  was 
any;  no  fraud  was  imputed;  and  all 
the  parties  attended  and  thereby  ad- 
mitted notice."  People  v.  Feck,  n 
Wend.  (N.  T.)  604,  611;  «.  e.  27  Am. 
Dec.  104. 
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members  have  been  duly  notified  of  tbe  meeting,  in  accordance 
with  the  governing  statute  or  by-laws,^  except  in  the  case  of 
stcUed  meetingsy  at  which  every  member  is  bound  to  take  notice.^ 

§  708.  If  the  Meeting  Is  Special,  All  mnst  be  Sanunoned. — 

Where  a  special  meeting  is  called  for  the  purpose  of  a  corporate 
cleotion,  all  the  members  entitled  to  vote  at  such  meeting  must 
be  summoned,  or  the  election  will  be  void.  This  point  has  been 
ruled  again  and  again  in  the  English  King's  Bench ;  and  it  has 
been  held  that  where  a  single  member  was  not  summoned,  by 
reason  of  his  supposed  absence  and  the  consequent  inability  to 
summon  him,  the  election  was  void.' 


1  It  was  laid  down  in  the  Kings' 
Bench,  in  1770,  by  Lord  Mansfield  and 
two  of  his  colleagues, ''  that  where 
there  is  a  usual  method  of  notice,  that 
yuwdmeikod  cannot  be  dispensed  with, 
nor  can  the  election  be  good  without 
complying  with  it,  unless  all  the  per- 
sons who  have  a  right  to  notice  are 
actoally  summoned  and  unanimously 
agree."    Bex  v.  May,  5  Burr.  2681. 

^  The  rules  of  law  which  are  opera- 
tiTe  in  this  country  in  respect  of 
piiTste  corporations  have  been  de- 
rived from  the  principles  of  the  com- 
mon law  of  England  applicable  to  the 
municipal  corporations  of  that  coun- 
try. Those  principles  have  been  sum- 
marized by  an  eminent  writer  as  fol- 
lows: '*Due  notice  of  the  time  and 
place  of  a  corporate  meeting  is,  by  the 
English  law,  essential  to  its  validity, 
or  its  power  to  do  any  act  which  shall 
bind  the  corporation.  Respecting 
notice,  the  courts  in  England  adopted 
certain  rules,  which,  since  they  form 
the  basis  of  much  of  the  statute  law 
in  this  country  upon  the  subject,  and 
haye,  in  the  main  been  followed  by 
our  courts,  and  are  founded  on  reason, 
may  advantageously  be  here  men- 
tioned. All  corporators  are  pre- 
sumed to  know  of  the  days  appointed 
by  the  charter,  statute,  usage,  or  by- 
laws, for  the  transaction  of  particular 


business,  and  hence  no  notice  of  such 
meeting  for  the  transaction  of  stuh 
business  is  necessary,  or  for  the  trans- 
action of  the  mere  ordinary  affairs  of 
the  corporation  on  such  days;  yet  if 
it  is  intended  to  proceed  to  any  other 
act  of  importance,  a  notice  is  neces- 
sary, the  same  as  at  any  other  time." 
DilL  Mun.  Corp.  (4th  ed.),  §  262. 
Where  the  meeting  is  held  upon  a 
stated  day,  appointed  by  the  charter 
or  a  by-law,  no  notice  of  the  meeting  is 
required,  unless  the  giving  of  notice 
is  prescribed.  Ang.  &  A.  Corp.,  § 
488;  People  v.  Peck,  11  Wend.  (N. 
Y.)  604;  Bex  v.  Hill,  4  Bam.  &  Cress. 
441.  So,  if  a  particular  ,day  in  the 
year  is  appointed  for  the  transaction 
of  business,  a  notice  of  the  particular 
business  to  be  done  is  not  required. 
Ang.  &  A.  Corp.,  §  488;  Warner  v. 
Mower,  11  Vt.  385;  Sampson  v.  Bow- 
doinham  &c.  Corp.,  86  Me.  78;  Peo- 
ple V.  Batchelor,  22  N.  Y.  128.  Nor  is 
it  material  in  what  manner  the  stated 
meetings  of  the  corporation  have  been 
fixed;  if  they  are  in  fact  regularly 
held  on  stated  days  that  is  sufficient. 
Atlantic  Mutual  Fire  Ins.  Co.  «•  San- 
ders, 86  N.  H.  252. 

*  Kynaston  v.  Mayor  of  Shrews- 
bury, 2  Strange,  1051 ;  Bex  v.  Liver- 
pool, 2  Burr.  734}  Bex  v.  Doncaster, 
2  Burs.  744;   Bex  v.  Hill,  4  Bam.  &  C. 
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§  709.  And  In  the  Statatovy  Mode. —  Where  the  time  or 
manner  of  giving  notice  is  prescribed  by  statute,  by  the  charter, 
or  by  the  by-laws  of  a  corporation,  it  is  necessary,  in  order  to  the 
validity  of  the  acts  done  at  the  meeting,  that  the  notice  should 
be  given,  as  thus  prescribed.^  In  like  manner,  where  the  statute 
prescribes  what  the  notice  shall  set  forth,  a  compliance  with  this 
requirement  is  considered  necessary  to  the  legality  of  any  vote  at 
the  corporate  meeting.^  Applying  this  principle  to  private  corpo- 
rations, it  is  held  that  acts  done  at  a  corporate  meeting,  of  which 
no  notice  has  been  given  in  the  manner  prescribed  by  the  charter 
and  by-laws,  are  void ;  and  that  where  no  mode  of  giving  notice 
is  prescribed  by  the  charter  or  by-laws,  personal  notice  must  be 
given  to  the  stockholders.'  But  the  rule  prescribed  by  the  by-iaws 
of  a  corporation,  as  to  the  manner  of  calling  meetings,  is  not  nec- 


•441;  Bex  v.  Theodorickp  8  Bast,  543; 
Bex  o.  May,  6  Burr.  2682;  Bex  9. 
Grimes,  5  Barr.  2601;  Musgrore  v. 
Neyison,  1  Str.  584;  s.  e.  2  Ld. 
Baym.  1359;  Bex  v.  Mayor  ol 
Shrewsbury,  Oases  temp.  Hardw. 
147;  Smyth  o.  Darley,  2  H.  L. 
Gas.  789;  Bex  v,  Langhom,  4  Ad.  & 
£L  538;  Bex  0.  Faversham,  8  T.  B.  S52, 
per  Lord  Kenyon  with  referenoe  to 
point  whether  all  jonst  be  notified  in 
case  of  special  meeting:  Com.  v. 
Guardians,  6  Serg.  &  B.  (Pa.)  469, 475 ; 
Loubat  o.  Leroy,  15  Abb.  K.  O.  (N. 
Y.)  14;  «.  c.  65  How.  Pt.  (N.  T.)  188. 
Compare  People  0.  Batchelor,  22  N. 
Y.  128«  It  was  decided  in  the  flonse 
of  Lords,  in  1849,  that  where  certain 
acts  of  a  corporation  are  to  be  per- 
formed at  a  special  meeting  of  the 
members  of  that  corporation,  all  the 
persons  entitled  to  be  present  thereat 
must  be  summoned,  if  they  are  within 
a  reasonable  summoning  distance; 
and  that  the  omission  to  sammon  any 
one  entitled  to  be  summoned,  renders 
the  act  done  at  such  meeting.  In  his 
aJiMeaee,  invalid.  Thus,  tiie  election 
of  «  treasurer  for  the  county  of  the 
City  of  Dablin  was  vested  by  statute 
(Stat.  49  Oeo.  S,  c.  20)  in  the  «  Board 
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of  Magistrates  of  the  County  of  said 
City,"  and  was  directed  to  take  place 
at  the  Sessions  Court  of  the  city,  by 
vote  of  the  magistrates  there  present. 
It  was  held  by  the  Lords  that  the 
Beoorder  of  Dublin  was  a  member  of 
that  board;  tiiathe  ought  to  have  been 
sonunoned  to  a  meeting  of  the  magis- 
trates summoned  for  tiiat  election,  and 
that  the  omission  to  summon  him 
rendered  the  election  which  took 
place  in  his  absence  invalid.  Bmytii 
V,  Darley,  2  II.  L.  Cas.  789.  A  finding 
in  a  special  verdict  that  a  person  en- 
titled to  be  present  at  a  meeting  of  the 
corporate  botly  was  not  summoned, 
and  that  he  was  at  the  time  within 
summoniDg  distance,  tiirows  on  the 
party  supporting  the  validity  of  the 
acts  done  at  such  meeting,  the  onw  of 
showing  sufficient  cause  for  his  not 
being  summoned.    IbH, 

^  Hunt  V.  School  District  No.  SO, 
14  Vt.  800  (1842) ;  a.  c.  89  Am.  Dec. 
225;  Stockholders  v.  Louisville  Ac  B. 
Co«,  12  Bush  (Ky.),  62.  Compare 
Cogswell  V.  Bullock,  Id  Allen  (lia80.)< 
90. 

8  Ibid, 

*  Stow  V.  Wyse,  7  Conn.  214;  «.  #• 
18  Am.  Dec.  99. 
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« 

essarily  excltuive  of  every  other  mode.  Accordingly,  it  was  held 
that,  where  the  by-laws  of  an  insurance  company  provided  that  a 
special  meeting  should  be  called  by  thepresiderUy  or  in  his  absence 
by  the  secretary^  on  application  made  to  thorn  in  writing  by  ten 
members,  this  did  not  preclude  the  directors  from  calling  a  special 
meeting  without  such  application.^  Where  the  charter  of  an  in- 
corporated company  declares  that  the  election  of  directors  shall 
be  oonducted  according  to  the  by-laws  of  the  company,  which  fix 
the  time  and  place  of  election,  and  require  notice  to  be  given, 
bat  do  not  specify  the  length  of  notice,  and  the  mode  of  giving 
it,  notice  must  be  given  in  these  respects  according  to  the  gen- 
eral statute  law  relating  to  corporations.^ 

§  710.  Reanlsites  of  the  Notice.  — The  requisites  of  the  no- 
tice may  be  enumerated  as  follows :  1.  It  must  be  issued  by  one 
who  has  authority  to  issue  it.'  2.  It  must  state  the  time  of  the 
meeting,  unless  there  Is  a  regular  time  fixed  in  the  charter  or 
by-laws,  of  which  every  member  is  presumed  to  have  notice.^ 
3.  The  place  where  the  meeting  is  to  be  held,  unless  the  place 
is  settled  and  established  by  the  charter  or  by-laws.^    4.  The 

business  to  be  transacted  thereat.* 

• 

S  711.  Statutory  Provisions  as  to  Manner  of  Giving  Notice, 
Length  of  Time,  etc.  —  In  many  of  the  States  provision  is  made  by 
statute  for  the  giving  of  the  notice  in  some  newspaper  for  a  stated  length 
of  time.  Thus,  in  Missouri,  notice  may  be  given  in  a  daily  or  weekly 
newspaper  published  in  the  place  or  county  of  the  corporation,  or  by 
written  notice  served  on  each  shareholder  in  person,  setting  forth  the 
place,  time  and  object  of  the  meeting.''  In  New  York,  a  by4aw  regu- 
lating the  election  of  directors  or  officers  of  a  corporation  must  be  pub- 
lished for  at  least  two  weeks  in  some  newspaper  in  the  county  in  which 


^  Citizens  Mutual  Ids.  Co  v.  Sort- 
well,  8  AUen  (l£a8S.)»  217. 

*  Matter  of  Long  Island  B.  Co.,  19 
Wend.  (N.  Y.)    87. 

'  Ante,  §  704;  Aug.  &  A.  Corp., 
§491;  Evans  o,  Osgood,  18  Maine, 
218;  Stevens  v.  Eden  Meeting  House, 
12  Vt.  688;  Bethany  o.  Speny,  10 
Conn.  200. 

*  AnUt  i  701;  Aug.  A  A.  Corp., 
$488;  People  v.  Batchelor,  22  N.  Y. 


128;  Atlantic  Mut.  Ins.  Co.  v.  Sanders, 
86  N.  H.  252. 

*  AxUf  §  697;  Aug.  &  A.  Corp., 
§  496. 

*  Sampson  v.  Bowdoinham  &c 
Corp. ,  86  Maine,  78 ;  Warner  o.  Mower, 
11  Vt.  385;  Merritt  v.  Farris,  22  m. 
808;  Hunt  v.  School  District,  14  Vt. 
800;  8,c.  89  Am.  Dec.  225;  Little  v. 
Merrill,  10  Pick.  (Mass.)  543. 

V  Bev.  Stat.  Mo.  1889,  §  2484. 
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the  election  is  held,  at  least  thirty  days  before  the  election.^  An  elec* 
tion  for  directors  not  held  at  the  time  designated  by  the  act  of  incor- 
poration, must  be  held  within  sixty  days  thereafter,  of  which  due  notice 
must  be  given  by  the  president  and  directors.^  Other  provisions  of  the 
statutes  of  that  State  direct  annual  meetings  to  be  held,  at  which  direct- 
ors and  officers  are  elected,  and  prescribe  the  notice,  time  for  which  it 
is  to  be  given,  the  specification  of  the  purpose  of  the  meeting,  — all  of 
which  is  to  be  fixed  and  governed  by  by-laws  of  the  corporation,  — but 
with  the  reservation  that  such  meetings  shall  be  held  at  the  same  time 
and  place  each  year.^  In  Illinois,  notice  shall  be  given  at  least  ten 
days  prior  to  the  meeting,  which  notice  shall  be  written  or  printed  and 
deposited  in  the  post-office,  properly  addressed,  stating  the  object,  time 
and  place  of  the  meeting.^  Another  statute  of  the  same  State,  elsewhere 
referred  to,  provides  for  the  call  of  meetings  by  stockholder  owning 
two-thirds  of  the  stock  and  provides  that  the  secretary  shall  enter  such 
call:  on  the  records  of  the  corporation,  and  that  the  records  so  made 
shall  he  prima  facie  evidence  of  the  fact  of  publication,  mailing  the  no- 
tice, name  of  the  paper  in  which  published,  dates  and  place  of  publica- 
tion, etc.^.  The  statute  of  Michigan  provides  for  a  notice  of  thirty  days, 
by  publication  in  some  newspaper  published  in  the  county  where  the 
principal  business  of  the  corporation  is  carried  on,  or  in  some  newspaper 
published  in  the  city  of  Detroit,  where  the  object  of  the  meeting  is  gen- 
eral or  public  in  its  nature,  or  where  its  purpose  is  to  authorize  an  ap- 
plication to  the  legislature  for  a  change  of  charter.^  In  Michigan,  there 
must  be  thirty  days'  notice  of  annual  or  special  meetings  in  some  daily 
paper  printed  in  Detroit  and  in  some  newspaper  printed  in  the  county 
where  the  principal  office  of  the  corporation  is  situated,  such  notice 
stating  the  object  of  the  meeting.  Evidence  of  such  notice  is  perpetu- 
ated by  affidavit.''  In  Minnesota,  there  must  be  twenty  days'  notice  of 
the  first  meeting  of  the  corporation,  setting  forth  the  time,  place  and 
purpose  of  the  meeting.  It  must  either  be  delivered  to  the  members 
personally,  or  be  published  in  some  newspaper  of  the  county,  or  if  there 
is  none,  in  some  newspaper  in  the  capital  of  the  State.^  In  the  same 
State  notice  of  a  special  meeting  of  a  railroad  company  called  to  con- 
sider the  question  of  consolidation  with  another  railroad  must  be  given 
for  thirty  days.  It  must  state  the  object  of  the  meeting  and  be  ad- 
dressed   and  mailed   to    each    stockholder,  or  it  must   be  given  by 

1  2  Rev.  Stat.  N.   Y.  1882,  p.  1535,  *  Starr  &  Curt.  111.  Stat.,  p.  610,  §  3. 

§  6.  <  Starr  &  Cart.  111.  Stat.,  p.  617,  §  22. 

s  2  Rev.   Stat.  N.  Y.   1882,  p.  1585,  •  How.  Mich.  Stat.  1882,  {  4902-5. 

§  6.  '  How.  Mich.  Stat.  1882,  {  8317. 

s  2  Rev.   Stot.  N.  Y.  1882,   p.  1639,  •  Rey.  Stat.  Minn.  1881,  §  4005. 

§6. 
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pabHcation    in  a  newspaper,  or  the  holding  of  the  meeting  must  be 
authorized    by  the    written   consent  of    a   majority    of   the    stock. ^ 
In  Texas,  notice  of  a  meeting  to  consider  the  question  of  increasing 
the  capital  stock  of  a  railroad  company  must  be  served  personally,  or 
mailed  to  each  member  sixty  days  previously,  and  must  be  advertised 
for  sixty  days  in  some  newspaper  in  the  county,  through  which  the  rail- 
road passes.^    In  Colorado,  directors  (except  those  named  for  the  first 
year)  shall  be  annually  elected  by  the  stockholders,  at  such  time  and 
place  as  shall  be  directed  by  the  by-laws  of  the  company,  and  public 
notice  of  the  time  and  place  of  the  meeting  shall  be  published  ten  days 
previously  in  the  newspaper  nearest  the  place  of  the  operations  of  the 
company.^    Another  provision  of  the  same  statute  as  to  annual  meetings 
of  particular  corporations  is  to  the  same  effect,  except  that  it  omits  the 
clause  as  to  notice,  and  makes  the  first  Monday  in  January  the  time  for 
holding  such  meetings.^    In  the  same  State  there  is  a  provision  relating 
to  mining  companies  to  the  effect  that  assessments  on  the  capital  stock  can 
only  be  made  by  a  vote  of  the  stockholders,  held  at  the  principal  office 
thirty  days  or  more  after  the  date  of  the  call  for  the  meeting.     The  notice 
of  the  meeting  is  signed  by  the  president  or  secretary ;  must  state  the 
object,  time  and  place  of  the  meeting,  and  be  published  in  the  count}' 
where  the  operations  of  the  company  are  carried  on,  once  a  week  for 
four  consecutive  weeks  and  in  some  newspaper  of  general  circulation 
where  the  principal  office  is  located  daily  for  thirty  days, —  the  last 
pablication  to  be  ten  days  before  the  meeting, —  and  notice  shall  be 
served  personally  on  or  mailed  to  each  stockholder.^    A  provision  of 
the  same  statute  relating  to  railroads  requires  special  meetings  of  stock- 
hoklers  to    be  called  by    thirty   days'    personal    or    mailed    notice, 
stating  the  time  and  object  of  the  meeting.^    By  a  statute  of  Tennes- 
see, relating  to  railroads,  and  applicable  to  the  first  election,  it  is  pro- 
vided that  when  a  sufficient  amount  of  stock  is  subscribed,  a  notice, 
personal  or  by  publication  in  a  newspaper  where  the  principal  office  is 
to  be  kept,  is  to  be  given  of  the  time  and  place  for  holding  an  election 
of  officers.^    By  statute  in  Nebraska,  if  there  is  a  failure  to  elect  at  the 
regular  annual  meeting  a  special  meeting  subsequently  held,  after  thirty 
days'  notice  in  a  newspaper  of  general  circulation  in  the  county,  may  hold 
the  election.^    A  statute  of  Arkansas  relating  to  the  first  meeting  of  rail- 
road companies,  provides  for  holding  the  meeting  in  one  of  the  counties 
through  which  the  line  passes,  on  publication  of  a  notice  in  a  newspaper 

^  Rev.  Stat.  Minn.  1881,  app.  §  666.  ^  Ibid,,  §  86. 

*  SayleTex.  Stat.  1888,  art.  4U6.  «  Ibid.,  §  111. 

<  Oen.  Stat.  Colo.  1888,  chap.  19,  ^  Code  Tenn.  1884,  §  1901. 

§6.  •  Comp.  Stat.  Neb.  1887,  chap.  16, 

'  Ibid.,  i  87.  §  38. 
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in  each  county  through  which  it  is  to  pass,  for  twenty  days  previously.^ 
Another  statute  of  the  same  State  authorizes  corporations  to  fix  the 
time  of  holding  their  annual  meetings  and  also  their  special  meetings  of 
stockholders,  but  requires  thirty  days'  notice  of  the  time  and  place  t-o 
be  given  in  a  newspaper  published  in  Little  Rock.*  In  Oregon,  notice 
of  corporate  meetings  is  to  be  given  for  thirty  days  by  publication  in 
some  weekly  or  daily  newspaper,  if  published  in  the  county  where  the 
meeting  is  to  be  held,  or  having  a  general  circulation  therein.^  By  the 
statute  of  Colorado,  elections  of  directors  shall  be  held  annually  at  a 
time  and  place  fixed  by  the  by-laws,  and  ten  days'  notice  of  the  meet- 
ing shall  be  given  in  a  newspaper  of  the  county  of  the  principal  office, 
or  by  personal  notice.^  By  the  statute  of  Kentucky,  in  case  of  railroad 
and  turnpike  companies,  the  time  and  place  of  holding  the  election 
shall  be  advertised  by  at  least  three  insertions  in  a  newspaper  in  some 
county  in  which  the  road  is  situated.*^ 

§  712.  Waiver  of  Notice  by  Appearance.  —  As  in  the  case  of 
the  appearance  of  a  party  ^defendant  in  a  civil  action,  without 
being  regularly  served  with  process,  the  appearance,  for  all  the 
purposes  of  the  suit,  is  deemed  to  be  a  waiver  of  the  necessity  of 
process  and  a  submission  to  the  jurisdiction  of  the  court,  so  as  to 
preclude  him  from  thereafter  setting  up  the  objection  of  want  of 
formal  notice  or  service,  —  so,  if  aU  the  members  of  a  corpora- 
tion appear  at  a  corporate  meeting,  without  being  formally  noti- 
fied, and  proceed  without  objection  to  the  business  of  the  meet- 
ing, this  will  be  a  waiver  by  each  member  of  the  necessity  of 
notice,  or  of  a  want  of  formality  in  giving  it.^  But  if  a  single 
person,  having  a  right  to  be  present  and  vote,  is  absent  or  re- 
fuses his  assent  to  the  acts  done  at  the  meeting,  its  proceedings 
will  be  illegal  and  void.^  This  principle  is  qualified  by  an  emi- 
nent writer  with  the  statement  that  <Mt  is  to  be  observed  that  the 
foregoing  rules  are  not  applicable  where  they  are  in  confiict  with 
the  charter;  and  hence,  if  this  imperatively  requires  a  ^pccfa/ 
noHcej  it  cannot  be  waived,  even  by  the  consent  of  all."  ^ 

1  Ark.  Dig.  Stat.  1884,  §  5425.  Ind.  838;  Jones  v.  Milton  T.  Ck>.,  7  Id. 

<  7&i(2.,  §5430.  547.    Bee   also    People   9.  Peck,    H 

s  Hill  Ann.  Laws  Ore.,  §  8226.  Wend.   (N.  Y.)  604;  s.  «.  27  Am.  I>ec. 

*  Gen.  Stat.  Colo.   1888,  chap.  19,  104. 

§  86.  V  Ang.    &   A.    Corp.   495;  Bex  v. 

^  Gen.  Stat.  Ey.  1887,  p.  767,  §  1,  Theodorick,  8  East,  548;  Rex  v.  Gftbo- 

sabsec.  2.  rian,  11  East,  77. 

•  Jadah  v.  American  &c.  Ins.  Co.,  4  ^  1  Dill.  Man.  Corp.  C4th ed.),  §  264. 
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S  713.  lUiistrations  of  the  Foregoing  Bole.  —  The  defendants- 
were  prosecuted  by  an  information  in  the  nature  of  a  quo  warranto^ 
and,  a  verdict  being  found  against  them,  they  moved  for  a  new  trial. 
The  only  question  was  upon  the  validity  of  their  election  to  some  office 
in  the  corporation,  the  report  does  not  say  what.  The  corporation  was 
originally  a  borough  by  prescription,  but  it  afterwards  obtained  a 
charter.  The  charter  prescribed  no  particular  place  of  election ;  but 
the  vxwApUice  was  at  the  guild  hall ;  and  the  usual  notice  was  by  the  ring- 
ing of  a  bell,  which  used  to  ring  at  8  o'clock,  at  9  o'clock,  and  then  to 
toU  from  10  o'clock  until  the  time  of  meeting.  But  the  election  now  in 
question  was  not  made  at  the  guild  hall,  but  at  an  inn  within  the  town ; 
and  was  upon  a  by-day  and  without  the  usual  notice;  for  no  bell  was 
ever  rung  at  aU  upon  the  occasion.  But  all  the  electors  who  were  en- 
titled to  notice  had  personal  notice  of  this  meeting  at  the  inn,  and  of  the 
business  to  be  transacted  at  it ;  and  all  the  electors  were  present  except 
twOj  and  were  unanimous  in  the  election.  The  two  absent  electors  did 
not  live  within  reach  of  summons ;  and  therefore  it  was  said  they  had 
no  right  to  notice,  nor  had  anything  to  do  in  this  matter.  The  court 
seeing  no  reason  for  a  new  trial,  discharged  the  rule.  Lord  Mansfield 
said:  '*  Nothing  is  more  certain  than  that  there  cannot  exist  a  valid 
election  upon  a  by-day  and  by  surprise.  Notice  must  be  given  to  every 
member  who  is  within  the  limits  of  summons.  •  •  •  Personal  sum- 
mons must  allow  reasonable  time  to  the  person  summoned.  But  this  is 
only  where  no  other  method  of  summons  or  notice  is  established,  as,  for 
instance,  by  a  bell,  a  horn,  etc.  Here,  by  the  usage,  the  notice  must 
be  given  by  personal  summons  to  those  who  are  within  the  limits  of  the 
borough.  But  that  is  only  part  of  the  usual  notice ;  there  must  also  be 
a  bell  rung  at  eight  and  nine,  and  then  to  toll  from  ten  to  the  time  of 
meeting.  This  cannot  be  dispensed  with ;  it  is  necessary  to  be  com- 
plied with,  unless  every  single  member  be  present,  and  consents  to  waive 
it.  The  want  of  it  vacates  the  election."  i  -  -  -  -  In  another 
case,  "  the  corporation  were  all  invited  to  a  treat,  when  one  of  the  alder- 
men desired  leave  to  resign^  upon  which  his  resignation  was  taken,  and 
the  plaintiff  at  the  same  time  chosen  and  sworn  in.  Upon  a  trial  at  bar 
the  jury  found  it  a  good  election ;  but  the  court  granted  a  new  trial,  it 
being  fraudulent,  and  it  appearing  that  one  of  the  members  was  not 
there  till  after  the  election,  and  there  was  no  summons  to  meet  to  do 
saeh  a  corporate  act,  that  the  members  might  come  prepared.  The 
meetmg  likewise  ws»  not  in  the  moothaXi,  but  at  a  tavern,  and  it  was  a 
plain  surprise^  and  even  all  not  present."  ^    -    -    .    .    The  board  of 

^  Bfix  V.  May,  5  Bnrr.  2681.  584;    «.  c.  2  Ld.   Raym.   1358,  where 

*  Mnsgrave  v.  Nevinson,  1  Strange,     the  report  is  fuller. 
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aldermen  of  the  city  of  New  York  appointed  a  day  for  the  election  of  a 
city  officer.  At  a  subsequent  meeting  of  the  board,  the  resolution  appoint- 
ing such  day  was  reacindedj  and  it  was  determinded  to  go  at  once  into 
the  election.  Some  of  the  aldermen  were  absent  at  the  former  meeting, 
and  had  no  notice  of  the  election.  It  was  held  that  the  election  was 
void.^ 

§  714.  Notice  Dispensed  with  by  Unanimous  Written  Con- 
sent. —  By  statute  in  several  of  the  States,  it  is  provided  that  the  writ- 
ten assent  of  all  the  members,  at  a  meeting  illegally  called,  will  validate 
it.^  By  the  statute  of  Colorado  a  meeting  of  all  the  stockholders,  how- 
ever called,  at  which  they  all  sign  a  written  consent  or  record  of  such 
meeting,  is  valid ;  and  they  may  act  with  the  same  power  as  at  a  regu- 
lar meeting  and  their  acts  will  bind  the  corporation.^  By  the  statute  of 
Arkansas,  the  prescribed  notice  of  the  first  meeting  may  be  waived  by 
a  writing  signed  by  all  the  subscribers,  which  notice  shall  specify  the 
time  and  place  of  the  meeting  and  be  spread  on  the  records  thereof.^ 
By  the  statute  of  Oregon,  if  all  the  stockholders  are  present  at  a  meet- 
ing, however  called,  and  in  writing  consent  thereto,  which  consent  shall 
be  filed  with  their  secretary,  then  the  prescribed  notice  is  unnecessary 
and  the  meeting  is  valid.^ 

§  715.  When  Personal  Notice  Required.  —  Where  no  mode 
of  giving  notice  is  prescribed  at  all  by  the  charter  or  by-laws,  or 
where  no  other  mode  than  by  personal  notice  is  thus  prescribed, 
the  rule  is  thatperaoncd  notice  of  the  meeting  must  be  given  to 
all  the  members,  and  that  a  vote  passed  at  a  meeting  not  so 
notified  is  not  binding.*  And  where  the  meeting  is  of  the  board 
of  trustees  of  the  corporation,  in  the  absence  of  any  provision  in 
the  charter  or  by-l^^ws  prescribing  the  notice  which  shall  be  given, 
each  member  of  the  board  must  have  personal  notice.^  It  has 
been  held,  on  obvious  grounds,  that  a  vote  of  a  corporation, 


1  People  V.  Batchelor,  22  N.  Y.  128 
(Deuio,  J.,  dissenting.}. 

*  Rev.  Stat.  Minn.  1881,  §  4008; 
Rev.  Stat.  Wis.  1878,  §  1761. 

s  Deer.  Code  Cal.,  part  4,  §  817. 

«  Ark.  Dig.  Stat.  1884,  §  968. 

«  HiU  Laws  Ore.,  §  8226. 

<  Wigfi^nv.  Freewill  Baptist  Church, 
in  Lowell,  8  Mete.  (Mass.)  801;  Stev- 
ens V,  Eden  Meetlng-House  &c.,  12 
Vt.  688;  Lockwood  o.  Mechanic  Nat. 

558 


Bank,  9  R.  I.  808,  888;  Stow  v.  Wyse, 
7  Conn.  214;  8,  c  18  Am.  Dec.  99; 
Savings  Bank  o.  Davis,  8  Conn.  191. 
V  Harding  v.  Yandewater,  40  Cal. 
77;  People  o.  Batchelor,  22  N.  Y.  128; 
State  V.  Ferguson,  81  N.  J.  L.  107, 
124;  Wiggin  v.  Freewill  Baptist 
Church,  8  Met.  (Mass.)  801 ;  Rex.  v. 
Doncaster,  2  Burr.  788 ;  Rex  v.  Liver- 
pool, Id.  728;  Rex  o.  Theodorlck,  8 
East,  648. 
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which  affects  the  liability  of  those  of  its  members  who  are  its 
debtors,  cannot  be  regarded  as  consented  to  by  them,  if  they  were 
not  present  at  the  meeting  at  which  the  vote  was  passed,  al- 
though they  had  legal  notice  of  the  meeting.^ 

§  716.  Most  be  Given  for  the  Statutory  Time.  —  Where  the 
governing  statute,  or  a  valid  by-law,  prescribes  the  time  which 
shall  elapse  between  the  giving  of  the  notice  and  the  meeting, 
the  proceedings  at  the  meeting  will  be  voidable,  unless  the  no- 
tice is  given  for  the  prescribed  time;  nor  can  a  by-law  reduce 
the  time  prescribed  by  the  charter.' 

§  717.  When  Notice  Must  State  Objects  of  MeetingT*  —  If  a 

particular  day  in  each  year  is  appointed  for  the  transaction  of  aS 
business,  a  notice  of  the  particular  business  to  be  done  is  not  re- 
quired.* It  has  been  reasoned  that,  where  the  statutory  pro- 
vision in  regard  to  annual  meetings  is  general,  such  meetings  are, 
ex  vi  termini f  for  the  transaction  of  all  business  incident  to  the 
corporate  powers  and  interests.^  Moreover,  the  notice  of  a 
special  meeting f  when  it  is  held  for  the  transaction  of  ordinary 


^  American  Bank  v.  Baker,  4  Mete. 
(Mass.)  164. 

*  United  States  v.  McKelden,  Mac- 
Arthur  &  Mackey  (D.  C.)«  162. 

*  Ang.  &  A.  Ck>rp.  §  488 ;  Warner  v. 
Mower,  11  Vt.  385;  Sampson  v.  Bow- 
dolnham  &c.  Corp.,  86  Me.  78;  People 
f.  Batchelor,  23  N.  T.  128.  The  CivU 
Code  of  California,  §  820,  does  not  re- 
quire that  the  notice  of  a  special  meet- 
ing of  the  directors  of  a  corporation 
shall  specify  the  purpose  of  the  meet- 
ing. It  is  sufllcient  that  it  states  that 
the  meeting  will  be  held,  naming  the 
time  and  place.  In  that  State  a  mort- 
gage was  executed  under  a  resolution 
passed  at  a  special  meeting  of  the 
directors.  The  resolution  recited  that 
written  notice  of  the  meeting  had  been 
serred  on  each  director.  The  pur- 
pose of  the  meeting  was  not  specified 
hi  the  notices.  Granger  v.  Original 
Empire  &c.  Co.,  59  Cal.  678;  «.  c.  9 
Am.  Corp.  Cas.  27.    It  was  held  tiiat 


the  meeting  was  regularly  called,  and 
the  mortgage  Yaiid. 

*  Warner  v.  Mower,  11  Vt.  886. 
The  by-laws  of  a  corporation  provided 
that  the  business  transacted  once  a 
year  at  the  annual  meeting  should  be 
the  choice  of  officers;  and  also,  in  a 
subsequent  article,  th&t**  notice  for 
meetings  shall  specify  the  business  to 
be  transacted  at  said  meetings.'*  It 
did  not  appear  that  it  was  stated  in 
the  notice  of  any  meeting  that  it  was 
called  for  the  choice  of  officers.  The 
corporation  objectiog  that  the  acts  of 
certain  directors  were  not  binding, 
because  they  were  chosen  at  a  meet- 
ing not  notified  to  be  held  for  that 
purpose,  it  was  held  that  the  corpora* 
tiou  could  not  be  permitted,  against 
its  creditors,  to  assert  that  it  had  no 
directors  capable  of  transacting  busi- 
ness. Sampson  v.  Bowdoinham  &c. 
Co.,  86  Me.  78. 
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business^  need  not  state  the  object  of  the  meeting.^  Bat  where 
the  meeting  is  called  for  the  purpose  of  transacting  business  of 
special  importance^  not  within  the  general  routine  of  corporate 
business,  upon  a  day  not  expressly  set  apart  for  that  particular 
transaction,  unless  the  notice  of  the  meeting  stated  the  nature  of 
such  business,  all  acts  done  at  the  meeting  will  be  illegal  and 
void.^  Thus,  the  levying  of  an  assessment  upon  the  stockhold- 
ers was  held  to  be  an  act  of  such  importance  that  it  could  not  be 
done  at  a  special  corporate  meeting,  unless  the  stockholders  were 
notified  that  such  was  the  purpose  of  the  meeting ;  ^  and  the  same 
was  held  in  respect  of  the  meeting  of  a  religious  corporation 
called  for  the  election  of  officers.*  A  notice  of  a  second  meeting, 
made  conditional  upon  the  passage  of  certain  resolutions  to  be 
proposed  to  a  prior  meeting,  has  been  held  invalid,  and  not 
made  good  by  the  fact  that  the  shareholders  have  acquired  in- 
formation aliunde  that  such  resolutions  were  passed  at  the  first 
meeting.^ 

§  718.  Meetinir  when  Confined  to  Subjects  Expressed  in 
Notice. — If  the  meeting  is  a  special  one,  and  if  the  objects  of 
assembling  it  are  expressed  in  the  notice,  it  is  confined  to  these 
objects,  and  the  transaction  of  any  other  business  will  be  void, 
unless  all  the  members  are  present  and  consent  to  the  transaction 
of  such  other  business.'  This  is  a  principle  of  such  importance 
that  it  has  been  embodied  in  the  charters  of  many  Americaa 
municipal  corporations,  in  the  form  of  a  provision  that  whenever 
the  mayor  calls  a  special  meeting  of  the  city  council  or  municipal 
assembly,  he  must  <<  specially  state  to  them  when  assembled  the 


1  Savings  Bank  v.  Davis,  8  Conn. 
191. 

s  Potter Corp.,§  828 ;Ang&  A.  Corp., 
§  489;  Rex  v.  Liverpool,  2  Burr.  723; 
Kex  t7.  Doncaster,  Id,  788;  Rex  v. 
Theodorick,  8  Bast,  548;  People^s  Mu- 
tual Ins.  Co.  f>,  Westcott,  14  Gray 
(Mass.),  440. 

*  Atlantic  Delaine  Co.  o.  Mason,  5 
R.  I.  463. 

«  Smith  V.  Erb,  4  GiU  (Md.),  487. 

*  Alexander  v.  Simpson,  48  Cti.  Diy. 
139.    A  resolution  passed  at  a  general 
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meeting  of  shareholders,  under  the 
Bnglish  joint-stock  companies*  acts, 
has  beei^  held  not  invalidated  by  the 
fact  that  the  notice  conrening  it  did 
not  suggest  any  reason  why  the  con- 
tract could  not  be  carried  into  effect 
without  the  sanction  of  a  general 
meeting.  Grant  v.  United  Kingdom 
Switchback  R.  Co.,  40  Ch.  Dly.  136. 

*  MacheU  v.  Neyinson,  8  Ld.  Bi^ym. 
1865;  People's  Mut.  Ins.  Co.  o.  West- 
cott, 14  Gray  (Mass.)i  440;  onU^  { 
712. 
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objects  for  which  they  have  been  convened,  and  their  action  shall 
be  confined  to  sach  objects."  ^  With  such  a  provision  in  force, 
an  ordinance  passed  at  a  meeting  so  called,  having  no  reference 
to  anything  alluded  to  in  the  mayor's  message,  is  void.^  The 
English  municipal  corporations  act,  as  quoted  by  Judge  Dillon 
in  his  work  on  municipal  corporations,^  embodies  a  similar 
principle.  The  statutes  of  the  New  England  States,  governing 
iaton  meetings 9  quite  generally  prescribe  that  the  matters  to  be 
acted  upon  shall  be  specified  or  inserted  in  the  notice  or  warn- 
ing; and  it  is  said  by  Judge  Dillon  that  the  courts  of  those 
States  concur  in  requiring  a  faithful  observance  of  this  statutory 
provision ;  and  they  deny  the  English  doctrine,  applied  to  indef- 
inite corporate  bodies,  that  if  all  are  present,  notice  may  be 
waived  by  unanimous  consent,  and  hold  that  a  meeting  not  duly 
notified,  though  attended  by  all  the  voters  capable  of  attending, 
is  not  a  valid  meeting,  but  its  acts  are  void.* 

S  719.  Illastrations.  —  In  a  corporation  by  a  prescription,  if  the 
right  of  electing  conunon  oouncilmenis  in  the  conunon  council,  and  they 
have  never  in  practice  proceeded  to  an  election  without  being  sum- 
moned for  the  purpose  by  the  mayor,  an  election  by  some  of  them^  at  a 
corporate  meeting  for  another  purpose,  is  void,  notwithstanding  aU  the 
omnmon  cooncihnen  were  present  at  the  time,  had  notice  of  the  election, 
and  mi^t  have  concurred  init.^  ....  Ameetmg  of  a  mutual 
ire  insurance  company,  called  ^'  for  the  purpose  of  making  such  altera^- 
tions  in  the  by-laws  of  said  company  as  may  be  deemed  necessary,  and 
for  the  transaction  of  such  other  business  as  may  come  before  them," 
cannot,  after  voting  to  increase  the  number  of  directors  (which  is  not 
limited  by  the  by-laws),  elect  the  additional  directors ;  and  an  assess* 

^  Charter  of  St.  Louis,  art.  4,  {  18.  Salenit  6  Mete.  (Mass.)  840;  Bethany  v. 

'  St.  LoQifl  V,  Withaus,  16  Mo.  App.  Sperry,  10  Conn.  200;  Bloomfleld    v. 

247;  ».  e.  affirmed,  90  Mo.  646.  Charter  Oak  Bank,  121  U.  S.  121,  130; 

*lDm.  Man.  Corp.  (4th  ed.),  $265.  Band.  o.  WUder,    11   Cash.  (Mass.) 

^  In  support  of  these  conclasions,  294 ;  Stone  v.  School  District,  8  Cash. 

Judge    Dillon    cites    the    following  (Mass.)  592;  Northwood  o.  Harring- 

Gwes,  all  of  which  support  liis  text:  ton,  9  N.  H.  369;  Giles  v.  School  Dis- 

Hayward  v.  School  District,  2  Cash,  trict,  81  N.  H.  804 ;  Lander  v.  School 

(Maaa.)  419;  Moor  v.  Newfleld,  4  Me.  District,  88  Me.  239 ;  Jordan  v.  School 

i4;  School  District  v,  Atherton,  12  District,  38  Me.  164. 
Mete.  (Mass.)  105;  Little  v.  Merrill,  *  Machell  v.  NeTinBon,2  Ld.  Baym. 

10 Pick.  (Mass.)  643;  Perry  v.  Dover,  1355.    See  antej  §  713. 
12  Pick.  (Mass.)  206;  Beynolds  v.  New 
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ment  or  call  made  at  a  meeting  of  the  board  of  directors,  at  which  only 
the  additional  directors  so  chosen  are  present,  is  yoid.^ 

§  720.  Adjonmment  to  a  Snbseqnent  Day.  —  Although  the 
members  of  the  corporation  have  been  convened  to  do  certain 
acts  which  are  required  to  be  done  on  a  slated  day  and  no  other, 
yet  if  the  business  cannot  be  completed  upon  that  day,  it  is  com- 
petent for  them  to  adjourn  to  a  subsequent  day,  and  no  new 
notice  need  be  sent  to  the  members;  the  general  rule  being  that 
a  corporation  may  transact  any  business  at  an  adjourned  meet- 
ing which  they  could  have  transacted  at  the  original  meeting, 
without  giving  notice  of  such  adjourned  meeting.^  Accordingly, 
where  the  by-laws  fixed  stated  days  for  the  meeting  of  the  di- 
rectors, and  provided  that  when  less  than  a  quorum  but  more 
than  three  should  be  present,  they  might  adjourn  to  any  day 
prior  to  the  next  regular  meeting,  it  was  held  that  the  acts  of  a 
majority  of  those  present  at  a  meeting  so  adjourned,  were  binding, 
although  the  absentees  had  no  special  notice  of  the  adjourned 
meeting,  other  than  such  notice  as  they  were  chargeable  with 
from  the  by-laws.'  But  this  principle  only  applies  where  the 
meeting  has  been  duly  convened,  and  at  the  time  and  place  regu- 
larly appointed,  so  that  all  the  members  have  a  fair  opportunity 
of  being  present,  and  hence  acquire,  by  the  fact  of  adjournment, 
notice  of  the  time  and  place  of  the  adjourned  meeting.  Accord- 
ingly, where  the  stockholders  of  a  corporation  were  notified  that 
the  annual  meeting  for  the  election  of  directors  would  be  held 
at  a  certain  hour  of  the  day  fixed  by  the  charter,  and  the  cor- 
poration was  enjoined  from  holding  an  election  on  that  day,  in 
consequence  of  which  no  meeting  was  held  until  several  hours 
after  the  time  fixed  in  the  notice,  when  a  small  number  of  stock- 
holders, without  the  knowledge  of  the  others,  met,  organized  and 
adjourned  until  the  next  day,  at  which  time  an  election  was  held 
by  a  minority  of  the  stockholders,  without  notice  to  others,  who 
were  in  the  vicinity  for  the  purposes  of  the  meeting,  and  might 
have  been  readily  notified,  —  it  was  held  that  such  election  was 

1  People's  Mut.  Ins.   Co.  v.  West-  v.  Law,  21  N.  7.  296;    Scaddlng  v. 

cott,  14  Gray  (Mass.),  440.  Lorant,  8  H.  L.  Cas.  418. 

>  Rex  0.  Carmarthen,  1  Maule  &  S.  *  Smith  v.  Law,  21  N.  T.  296.    Com- 

696;  Warner  V.  Mower,  11  Vt.  385;  pare  People  v.  Batcheior,  22  N.  T.  1S8. 
Schuff  V.  Bloomfleld,  8  Id.  472;  Smith 
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invalid,  whether  the  restraining  order  did  or  did  not  bind  the 
stockholders.^  Moreover,  the  power  to  adjourn  resides  in  the 
meeting^  and  not  in  the  officials  appointed  by  law  to  call  the 
meeting.  When  they  have  exercised  their  function  of  calling 
the  meeting,  they  become  functus  officio ^  and  cannot  adjourn  it 
to  a  future  day.' 

§  721.  Statutes  Provldlngr  for  Adjonrned  or  Special  Elec- 
tions. —  Some  of  the  statutes  provide  that  in  case  of  the  failure  to  hold 
aa  election  at  the  appointed  time,  the  stockholders  shall  meet  and  hold 
one  in  the  manner  provided  by  the  by-laws.*  Some  of  the  statutes  pro- 
vide that  if  a  quorum  does  not  assemble  —  usually  a  majority  in  value 
of  the  stock,  —  the  meeting  may  adjourn  from  day  to  day  or  from  time 
to  time,  a  record  of  the  adjournment  and  the  reasons  therefor  being  kept 
in  the  journal.^  By  the  statute  of  Colorado,  if  the  statutory  quorum 
does  not  attend,  the  meeting  may  adjourn  for  a  period  of  not  more  than 
sixty  days.* 

S  722.  Statutes  under  which  Elections  Fixed  and  Begrolated 
by  By-Liaws*  —  Many  of  the  States  commit  the  time,  place  and  manner 
of  holding  corporate  elections  to  the  regulations  of  by-laws.^  Thus,  by 
statafte  in  California,  a  corporation  may,  in  the  absence  of  special  pro- 
^isicHis,  provide  by  by-laws  for  the  time,  place  and  manner  of  calling 
and  conducting  its  meetings ;  what  shall  constitute  a  quorum ;  mode  of 
voting  by  proxy ;  time  of  annual  election  of  directors,  and  mode  of 
giving  notice  thereof. "^  In  Texas,  the  by-laws  shall  prescribe  the  man- 
ner and  time  of  electing  and  the  mode  of  filling  vacancies  in  the  office 


^  State  V.  BonneU,  85  Ohio  St.  10. 

'  Accordingly,  It  has  been  held  that 
by  the  organization  of  the  snbscribers 
for  stock  at  such  meeting,  the  power 
of  the  eammissionen  appointed  to 
receive  subscriptions  ceases,  and  they 
cannot  odjotim  or  postpone  snch  meet- 
ing. And  if  such  postponement  be 
directed  by  the  commissioners,  but 
the  subscribers  neyertheless  refuse  to 
accede  to  the  postponement,  and  pro- 
ceed with  the  election  of  their  officers, 
^  election  wiU  not  be  ayoided,  unless 
Itappears  to  the  court  that  a  postpone- 
ment was  clearly  necessary.  Harden- 
ing V. Farmers'  &c.  Bank,  8  N.  J.  Eq. 
€8.   The  mere  omission  of  the  secre- 


tary of  a  private  corporation  to  include 
a  resolution  in  a  communication  to  a 
stockholder  who  was  represented  by 
proxy  at  the  meeting,  — is  held  to  be 
no  badge  of  fraud,  nor  ground  of  equit- 
able relief  against  the  company. 
Thames  v.  Central  City  Ins.  Co.,  49 
Ala.  677. 

s  2  Sayle  Tex.  Stat.  1888,  art.  4129. 

^  Deer.  CodeCal.,  part  4,  §  812. 

<  Oen.  Stat.  Colo.  1888,  chap.  19, 
§6. 

•  Ark.  Dig.  Stat.  1884,  §  5428  (raU- 
roads  after  the  first  election):  poBt^ 
i  1050. 

V  Deer.  Code  Cal.,  part  4,  f  808. 
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of  director,  and  snoh  by-laws  can  only  be  changed  at  annual  meetingB 
and  by  a  majority  vote  of  all  the  stock.^  In  Minnesota,  corporationB 
may,  by  by-laws,  determine  the  manner  of  calling  and  condacting  meet- 
ings,  the  quorum,  the  number  of  shares  that  shall  entitle  a  member  to 
one  or  more  votes,  and  the  mode  of  voting  by  proxy ;  ^  and  the  statute 
of  Michigan  is  similar.  ^  Another  statute  of  the  same  State  provides 
that  a  corporation  shall  be  empowered  to  elect,  in  such  manner  as  it 
deems  proper,  all  necessary  officers,  and  define  their  duties  and  obliga- 
tions.* In  Ohio  corporations  may,  where  no  other  provision  is  specially 
made  by  statute,  provide  for  the  time,  place  and  manner  of  calling  and 
conducting  elections ;  the  number  of  stockholders  constituting  a  quo- 
rum ;  the  time  of  holding  the  annual  election  for  trustees  and  directors, 
and  the  mode  and  manner  of  giving  notice  thereof ;  and  the  manner  of 
electing  all  officers  other  than  directors. '^ 


Abticlb  n.    Thx  Quorum. 

Sbctzon  Sbction 

795.  Qnomm  wliem  tody  is  oonposed  728.  Election  by  a  majority  of  thoea 
of  an  Indeflaite  number.  who  actually  vote,  though  not 

726.  Where  composed  of  definite  nnm-  a  majority  of  the  quorum. 

ber.  729.  Delegating  power  of  selection  to 

727.  Statutoiy  provisons   as   to   the  a  select  body. 

quorum. 

§  725.  Qaoram  where  Body  is  Composed  of  an  Indelnlte 
Number.  — In  the  United  States,  where  the  subject  is  not  gov- 
erned by  a  statute  or  by  valid  by-laws "  established  by  the  cor- 
poration, the  analogy  which  applies  in  the  case  of  elections  in 
municipal  corporations  and  other  public  elections,  is  resorted  to 
for  the  purpose  of  determining  what  constitutes  a  quorum,  where 
the  body  entitled  to  elect  consists  of  an  indefinite  number.  In 
such  a  case,  if  the  meeting  is  regularly  called y  and  if  those  en- 
titled to  participate  are  duly  notified  where  notice  is  required  — 
but  only  on  this  condition,  — those  who  actually  assemble  con- 
stitute a  quorum,  and  a  majority  of  this  quorum  is  competent  to 

1  2  Sayle  Tex.  Stat.  1888,  art.  4127.  *  The  power  to  establish  by-laws, 

>  Rev.  Stat.  Minn.  1681,  §  409.  proyiding  what  shall  be  a  quorum  ftt 

*  How*  Mich.  Stat.  1882,  ch.  191,  corporate  meetings  is  conierred  in 
f  4861.  many  States  by  statute,  as  heieatter 

*  Ibid,  §  4860.  seen.    FoH,  (  965. 

*  Oiaaqne's  Bev.  Stat.  Ohio,  §  8252. 

564 


THE  QuosuM.         [1  Thomp.  Corp.  §  725. 


ekct  directors,  or  to  transact  any  other  cooBtituent  business.^ 
As  the  number  of  members  in  a  Joint-^tock  corporation  is  indef- 
inite, —  since,  althoagh  the  number  of  shares  is  definite,  they 
may  be  distributed  among  many  or  accumulated  by  a  few,  and 
by  this  distribution  or  accumulation  the  number  of  members  may 
increase  or  decrease,  —  the  rule  applicable  to  other  indefinite 
bodies  applies  to  elections  in  joint-stock  corporations.     If  the 
meeting  is  regularly  assembled,  a  majority  of  those  who  assemble 
may  elect,  unless  there  is  a  different  regulation  by  statute  or  valid 
by-law.*    This  rule  is  also  applicable  to  religious  societies^  and 
to  all  other  indefinite  bodies  of  the  like  character.'    There  are 
judicial  expressions,  ancient  and  modern,  to  the  effect  that  a 
majority  of  all  the  members,  although  in  a  meeting  duly  called, 
k  necessary  to  constitute  a  quorum.*    And  there  are  more  gen- 
eral expressions  to  the  effect  that  the  acts  of  a  majority  of  a  body 
politic  bind  the  whole  corporation,  when  confined  to  its  ordinary 
transactions,  and  consistent  with  the  original  objects  of  its  for- 
mation.'   But  these  expressions  must  either  be  restrained  to  the 
case  of  a  corporation  in  which  the  elective  body  is  definite^  as 
where  it  consists  of  a  municipal  assembly  or  a  board  of  trustees 
or  directors,  a  majority  of  whose  members  is  necessary  to  a 
quorum ;  or  el<e  to  oases  where  the  language  has  been  influenced 
by  the  terms  of  some  statute ;  or  else  they  must  be  understood 
as  meaning  no  more  than  is  meant  by  that  indefinite  American 
expression,  that ''  the  majority  shall  rule,'*  which  means  a  ma- 
jority of  those  who  come  out  and  vote.     But  it  must  be  con- 
stantly borne  in  mind  that,  whatever  number  may  be  necessary 
to  constitute  a  quorum,  the  mode  of  election,  unless  otherwise 
fixed  by  statute,  or  by  by-law,  is  that  a  majority  of  this  quorum 
is  necessary  to  elect,  and  not  a  meve  plurality .^    This  principle 


^  Cra!g«.Flr8t  Presbyterian  Church, 
^  F&.  St.  43;  Everett  v.  Smith,  22 
Mlno.  S8;  Field  v.  Field,  9  Wend.  (K. 
Y.)  305. 

'  Drown  V.  Pacific  Mail  Steamship 
Co.,  5  Blatchf.  (U.  S.)  626;  Columbia 
Bottom  Co.  V,  Meier,  89  Mo.  63. 

*  Craig  V.  First  Presbyterian  Church, 
S8  Pa.  St.  48 ;  Madison  Avenue  Baptist 
Ohnrch  «.  Baptist  Church,  6  Rob.  (N. 
T.)  M9. 


^  <'  Of  common  right  there  must  be 
a  majority  of  the  whole  present ;  and 
the  majority  of  them  must  make  the 
act."  Dr.  Harscot*s  Case,  Co  nib.  202, 
per  Lord  Holt,  C.  J.  See  also  Pierce 
V.  New  Orleans  Build.  Co.,  9  La.  397; 
B.  e.  29  Am.  Dec.  448. 

'  Mowrey  «.  Indianapolis  &c.  R. 
Co.,  4  Biss.  (U.  8.)  78. 

•  State  V.  Wilmington  City  Coondli 
8  Harr.  (Del.)  294. 
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cures  the  effect  of  casting  illegal  votes  to  this  extent,  that  al- 
though illegal  Totes  may  have  been  cast  and  legal  votes  rejected, 
yet,  if  a  majority  of  legal  votes  still  appear  for  those  who  are 
returned,  their  election  is  valid. ^ 

§  726.  Where  Composed  of  a  Definite  Number.  —  In  the 

case  of  corporations  or  representative  boards  of  corporations 
composed  of  a  definite  number^  the  rule  of  the  common  law  is 
that  a  majority  of  this  number  must  be  present  before  any  busi- 
ness can  be  transacted,  but  that  the  votes  of  a*  majority  of  those 
who  are  present  will  suffice  to  elect  officers,  or  to  carry  any  other 
measure  before  the  meeting.^  *^  In  all  cases  where  an  act  is  to 
be  done  by  a  corporate  body,  or  part  of  a  corporate  body, 
and  the  number  is  definite,  it  has  been  held  that  a  majority 
of  the  whole  number  is  necessary  to  constitute  a  legal 
meeting;  and  that,  if  the  actual  number  is  reduced  from 
any  cause,  the  number  necessary  to  constitute  a  quorum  re- 
mains the  same;  but  that,  at  a  legal  meeting,  a  majority  of 
those  present  may  act/' '    A  corporation  cannot  be  considered  as 


1  M'Neely  v.  Woodruff,  18  N.  J.  L. 
852.  To  illustrate  the  text,  take  the 
case  where  the  by-laws  of  the  corpo- 
ration provide  that  the  capital  stock 
shall  consist  of  foar  hundred  shares, 
and  that  no  business  shall  be  trans- 
acted at  any  meetins;  of  the  stock- 
holders unless  a  majority  of  the  stock 
is  represented.  In  such  a  case  a  board 
of  directors  elected  at  a  meeting 
where  only  138  shares  of  the  stock  are 
represented,  are  not  legally  elected, 
and  are  not  officers  de  facto,  where 
another  board  of  directors,  legally 
elected  at  a  previous  meeting,  and 
holding  over  by  virtue  of  a  by-law, 
claim  the  right  to  act.  Ellsworth 
Woolen  Manuf.  Co,  v.  Faunce,  79  Me. 
440;  10  Atl.  Rep.  250;  4  New  Eng.  Rep. 
679.  There  is  one  doubtful  holding 
that  an  election  of  directors  of  a  cor- 
poration by  those  holding  leas  than  one* 
hOilf  of  the  shares,  brought  about  by 
the  exclusion  from  voting  of  other 
shareholders  by  an  iniuncUon  issued 
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by  a  competent  court,  Is  legal.  Brown 
o.  Pacific  Mail  Steamship  Go.,  6 
Blatch.  (U.  S.)  625. 

*  2  Kent  Com.  298.  That  this  is  ^ 
rule  which  governs  meetings  of  <ftree^ 
orsy  see  posty  §  8912,  et  stq, 

3  Lockwood  V.  Mechanics'  Nat 
Bank,  9  R.  I.  808;  11  Am.  Rep.  353, 
269.  See  note  to  Ex  parte  Willcocks,  7 
Cow.  (N.  Y.)  402,  410;  ».  c.  17  Am. 
Dec.  525,  528;  King  v.  Bellringer,  4 
T.  R.  810;  King  v.  Miller,  6  Id, 
268;  Cahill  v,  Kalamazoo  Ins.  Co., 
2  Doug.  (Mich.)  124,  187;  «.  c.  48  Am. 
Doc.  457;  Columbia  &c.  Co.  v.  Meier, 
89  Mo.  53;  Sargent  o.  Webster,  IS 
Mete.  (Mass.)  497:  Foster  v.  Mullan- 
phy  Planing  Mill  Co.,  92  Mo.  79, 88. 
Though  an  act  of  Parliament  on  an- 
thoriziDg  an  act,  names  a  quorum,  it 
is  not  necessary  that  the  persons 
mentioned  in  it  should  expressly  con- 
sent to  it;  but  it  is  sufficient  if  thej 
are  present  when  it  is  done.  The  role 
in   such   cases   is  that  where  those 
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composed  of  distinct,  definite,  integral  parts,  unless  the  nomber  of 
the  members  of  each  class  is  definite ;  but  where  it  is  so  composed, 
a  majority  of  the  members  of  each  class  is  necessary  to  constitute 
a  corporate  meeting  or  assembly.^  The  quorum  required  by  the 
principles  of  the  common  law,  or  by  the  governing  statute  or  by- 
law, must  not  only  be  present  at  the  commencement  of  the  meet- 
ing, but  it  must  be  present  when  the  act  is  done^  the  validity  of 
which  is  called  in  question.  When,  therefore,  the  governing 
statute  positively  requires  that  a  certain  number  of  persons 
shall  be  present  at  the  consummation  of  an  act,  the  act  is  not 
valid,  though  it  be  begun  while  all  are  present,  if  one  of  the  per- 
sons depart,  though  wrongfully,  before  it  is  consummated.^  In 
determining  whether  there  is  a  quorum,  all  the  members  are  en- 
titled to  be  counted,  whether  they  are  candidates  for  the  office 
to  be  voted  for  or  not.  While  no  direct  judicial  authority  is 
found  upon  this  question,  yet  such  is  known  to  be  the  universal 
practice.     Besides,  it  appears  to  be  a  matter  of  common  right; 


might  be  present  who  ought  to  be 
present,  a  majority  can  act  and  the 
ftSMDt  of  the  minority  is  presumed  to 
beioclnded  in  the  act  of  the  majority: 
"  This  most  be  understood  like  similar 
claases  in  commissions  of  Oyer  and 
Terminer,  peace,  etc.,  which  require 
the  presence  of  the  persons  named 
in  the  quorum;  but  it  was  never 
khoaght,  tluit  their  actual  consent  was 
necessary  to  eyery  act  that  was  done, 
and  that  if  they  dissented  the  majority 
conld  not  act;  but  their  consent  has 
always  been  taken  to  be  included  in 
the  consent  of  the  majority."  Reg.  v. 
BalllfEs  of  Ipswich,  2  Ld.  Baym.  1282; 
'•  e.  2  Salk.  484;  Holt,  448.  Where  a 
power  of  election  is  vested  in  a  given 
number,  of  whom  A.  and  B.  are  to  be 
two,  the  presence  of  A.  and  B.  only  is 
requisite.  The  election  is  valid  al- 
though they  do  not  consent.  Thus, 
where  the  charter  of  a  borough  pro- 
Tided  —  <*  If  it  happen  any  of  the  said 
capital  burgesses  to  die  or  be  re- 
moyed,  then  it  shaU  be  lawful  for  the 
UiliilBi  aldermen  and  capital  bur- 
gesses for  the  time  being,  or  the  major 


part  of  them,  Quorum  unum  ballivo- 
rum  et  unum  aldermannorum  duos  esse 
volumuSf  to  elect  another,"  —  it  was 
held  that,  although  the  presence  of  a 
bailiff  and  alderman  was  necessary,  in 
order  to  the  validity  of  such  an  elec- 
tion, yet  it  need  not  appear  that  they 
assented  to  the  choice  which  was 
made.  If  their  assent  was  required, 
this  would  probably  make  them  all 
electors,  and  take  away  the  power  of 
election  from  the  body  of  the  capital 
burgesses.  Lord  Parker,  C.  J.,  said: 
**  This  is  like  the  case  of  the  city  of 
Londotif  where  the  mayor  and  common 
council  have  power  to  do  acts ;  and  yet 
theact  of  the  majority  of  the  common 
council  is  good,  though  the  mayor 
dissents .  In  this  case  there  is  nothing 
required  but  the  presence  of  one  bail- 
iff and  one  alderman  at  every  election, 
and  they  have  no  negative  voices.*' 
Cotton  V.  Davies,  1  Strange,  53. 

1  University  of  Maryland  «.  Will- 
iams, 9  Gill  and  J.  (Md.)  865. 

'  Ex  parte  Bogers,  7  Cow.  (N .  Y.) 
626,  580,  n. 
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for  no  good  reason,  sentimental  or  otherwise,  is  peroeived  by 
which  a  person  holding  a  majority  of  the  shares  of  a  corporation 
should  not  be  counted  in  making  up  a  quorum  for  an  election, 
since  he  has  a  clear  right  to  vote  his  stock  for  himself  if  he  sees 
fit,  and  thereby  make  himself  one  of  the  managers  of  his  own 
property.^ 

$  727.  Statutory  ProTisions  as  to  the  Qaonun. — llie  ststntes 
are  provokingly  silent  upon  the  question  what  number  of  the  members, 
or  what  Talue  of  the  shareholders,  shall  constitute  a  quortim  to  elect 
directors,  or  transact  other  constituent  business.  By  the  statutes  of 
Illinois,  the  vote  necessary  to  carry  certain  propositions  varies  from  a 
mere  majority  *  to  two-thirds  of  the  capital  stock.'  By  the  statute  of 
Michigan,  a  majority  of  the  stock  must  be  voted,  either  in  person  or  by 
proxy,  at  a  special  meeting,  called  in  default  of  a  regular  meeting,  for 
the  election  of  directors.*  In  Texas,  the  consent  of  two-lhirds  is  reqm- 
site  to  carry  a  proposition  to  increase  the  capital  stock;  '  and  a  vote  of  a 
majority  of  the  stock  is  necessary  to  elect  each  member  of  the  board.* 
By  the  Colorado  statute,  elections  shall  be  held  by  the  stockholders  in 
attendance,  if  a  majority  of  the  stock  is  represented*'^  By  the  same  stat- 
utes a  vote  of  two-thirds  of  all  the  stock,  given  either  in  person  or  by 
proxy,  is  necessary  for  the  adoption  of  a  resolution  changing  the  name, 
the  place  of  business,  the  number  of  directors,  the  amount  of  capital  or 
consolidating  with  another  company.^  By  the  statute  of  Nebraska, 
the  directors  are  chosen  by  ballot,  by  the  persons  who  attend  for  that 
purpose  in  person,  or  by  lawful  proxy.  Each  share  entitles  the  owner 
to  one  vote,  and  a  plurality  of  the  votes  cast  at  the  election  is  necessary 
to  a  choice.^  By  the  Tennessee  statute,  directors  are  elected  by  a  mar 
jority  of  the  votes  cast,  each  share  having  one  vote.^^    By  the  Tennessee 


1  There  is,  however,  a  holding  to 
the  effect  that  an  inTalid  election  of  a 
member  of  a  board  of  directors  cannot 
be  ratifled  by  the  board,  where  the 
member  whose  title  is  In  controversy 
is  necessary  to  constitute  a  quorum  in 
the  ratifying  board.  People  v.  N.  Y. 
Infant  Asylum,  48  Hun  (N.  Y.)i  640, 
mem. ;  7  N.  Y.  St.  Bep.  277.  But  it  is 
not  perceived  how  the  board  could 
ratify  an  Invalid  election  for  one  of 
the  number,  any  more  than  they  could 
elect  him  in  the  first  instance,  and  the 
case  so  intimates. 
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*  See  Starr  4  Curt.  lU.  Stat.,  p.  627, 
§  €1. 

s  Ibid.t  p.  625,  §  52,  and  p.  630,  §  72. 
«  How.  Mich.  Stat.  1882,  §    8317. 
<  Sayle  Tex.  Stat.  1888,  art.  4146. 

•  2  Sayle  Tex.  Stat.  1888,  art.  4126. 
^  Gen.  Stat.  Colo.   1888,  chap.  19, 

§  86. 

>  Ibid.,  $  112. 

'  Comp.  Stot.  Neb.  1887,  chap.  16» 
§  80. 

V  Code  of  Tenn.  1804,  {  1706. 
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ststate  relattng  to  railroad  oompanieB,  the  result  of  all  elections  is  to 
be  determined  b j  a  maiority  of  aU  the  Tfotes  easty  each  share  to  represent 
ooe  Tote.^  By  the  statute  of  Arkansas,  a  majority  of  the  stockholders 
present  at  a  legal  meeting,  are  capable  of  transacting  business,  and  each 
share  entitles  its  holder  to  one  vote.'  By  the  same  statutes,  majority  of 
value  of  the  stock  must  be  present  at  a  special  meeting  assembled  for 
electing  directors,  or  else  the  meeting  must  adjourn  from  day  to  day  for 
three  days ;  and  if  a  majority  does  not  then  appear,  the  meeting  must 
be  dissolved.'  Another  provision  of  the  same  statutes,  relating  to  rail- 
road companies,  is  that  a  majority,  in  person  or  by  proxy,  shall  choose 
directors  by  ballot,  each  stockholder  having  one  vote  for  each  share 
of  the  stock  which  he  has  owned  for  thirty  days.^  The  statute  of  Mis- 
Boori  provides  that  directors  shall  be  notified,  who  have  received  a  ma- 
jority of  the  votes  cast.^  It  has  been  held,  apparently  with  reference 
to  the  provisions  of  the  civil  code  of  Louisiana,  that  the  acts  of  stock- 
holders at  a  corporate  meeting,  whereat  only  a  minority  of  the  stock  is 
represented,  are  void,  and,  it  has  been  held,  cannot  be  ratified  by  the 
subsequent  assent  of  the  holders  of  a  majority  of  the  stock,  if  this  con- 
sent be  given  elsewhere  than  at  a  meeting  of  the  stockholders.* 

§  728.  Election  by  a  Majority  of  those  who  Actually  Vote, 
though  not  a  majority  of  the  Qaomm. —  Authority  is  found 
for  the  proposition  that,  where  the  meeting  is  duly  convened 
aud  a  quorum  is  present,  a  majority  of  those  who  actually  vote 
is  snfficient  to  a  valid  choice ;  but  it  is  apprehended  that  this  can 
be  affirmed  only  in  cases  of  municipal  corporations,  or  in  other 
cases  where  the  elective  body  is  indefinite^  and  where  a  quorum 
consists  of  those  who  actually  assembled  at  the  proper  place  and 
time,  in  pursuance  of  a  valid  notice.^  In  such  a  case  a  quorum 
is  deemed  to  consist  of  those  who  votCy  and  it  is  by  their  votes  that 
they  are  counted,  unless  some  other  method  is  prescribed  by  the 
governing  statute  or  by-law.  The  doctrine  of  "  visible  quorum," 
established  by  a  recent  innovation  in  the  House  of  Bepresenta- 
tives  of  the  United  States,  does  not  apply.  The  propriety  of 
this  ruling  will  be  instantly  perceived,  if  we  consider  the  case 
of  a  municipal  election.  It  would  be  quite  unheard  of  to  prove, 
for  the  purpose  of  overturning  such  an  election,  that  a  number 


1  Ibid.,  §  1901. 

<  Ark.  Dig.  Stat.  1884,  §  969. 

'  IMd.,  §  5429. 

^  Ibid.,  §  5426. 


*  Bev.  Stat.  Mo.  1889,  §  2484. 

*  Pierce  v.  New  Orleans  Building 
Ck>.,  9  La.  897;  «.  e.  29  Am.  Dec.  448. 

Y  AnUy  §  725. 
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of  citizens  went  to  the  polls,  and  then  went  away  without  voting, 
and  that,  if  this  number  were  counted,  it  would  appear  that 
there  was  no  election  by  a  majority  of  the  quorum.  Accord- 
ingly, where  a  meeting  for  a  corporate  election  was  duly 
assembled,  and  those  entitled  to  vote  were  duly  notified,  and  a 
majority  of  those  entitled  to  vote  assembled  at  the  time  and 
place  appointed,  it  being  a  time  and  place  at  which  the  election 
might  be  held  agreeably  to  law,  and  the  election  was  regularly 
begun,  and  a  majority  of  those  present  who  were  entitled  to  vote, 
conceiving  that  there  was  no  vacancy  in  the  office,  protested 
against  any  election  being  held,  and  did  not  vote,  and  the  vote^ 
of  the  remaining  minority  were  cast  in  favor  of  a  particular 
candidate, —  it  was  held  that  if  the  office  voted  for  were  bona 
•Ade  vacant,  the  candidate  thus  receiving  the  votes  of  the  minor- 
ity was  duly  elected.  The  case  stated  was  adjudged  in  the 
King's  Bench  in  1 760.  Lord  Mansfield  saw  no  doubt  in  the  case. 
*^  Here,"  said  he,  *<  was  an  assembly  duly  summoned;  one  can- 
didate was  named;  no  other  was  named;  the  poU  was  taken; 
they  had  no  right  to  atop  in  the  middle  of  the  election;  the 
mayor  did  not  put  any  question  for  adjournment,  nor  was  there 
any.  •  .  .  The  protesting  electors  had  no  way  to  stop  the 
election,  when  once  entered  upon,  but  by  voting  for  9ome  other 
person  than  Seagrave  [the  person  put  in  nomination]  or  at  least 
against  him;  whereas  they  only  protested  against  any  election  at 
that  time.  •  •  •  Whenever  electors  are  present,  and  don't  vote 
at  all  (as  they  have  done  here),  they  virtually  acquiesce  in  the 
election  made  by  those  who  {2o."  ^  Stockholders  who,  at  h 
meeting,  do  not  vote  when  they  might,  are  bound  by  the  result.^ 

§  729.  Delegating  Power  of  Selection  to  a  Select  Body.— 

In  England  there  was  a  difference  of  opinion  among  the  judges 
whether  the  general  body  of  an  ancient  borough  could  delegate 
the  power  to  elect  burgesses,  to  a  select  body  of  the  corporation. 
The  question  was  finally  decided  in  the  affirmative  in  the  House 
of  Lords,  on  the  ground  that  "  so  many  by-laws  of  this  descrip- 
tion have  been  held  to  be  good,  that  now  it  may  be  considered  as 
settled  that  such  by-laws  may  be  made  by  the  body  at  large.'" 

1  Oldknow  V.  Wainwright,  2  Burr.  *  State  v.  Chute,  84  Minn.  185. 

1017, 1020, 1021.  *  Bexv.  Westwood,  2  Dow.  &C1. 21. 
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SicnoH 

73a  Right  to  Tote  at  such  elections. 

731.  Execation^    survlTing   partners, 

trustees,  assignees,  etc. 

732.  Bight  to  vote  in  respect  of  shares 

pledged  or  mortgaged. 

733.  Further  of  this  subject. 

734.  Bight  to  vote  in  respect  of  shares 

held  or  owned  by  the  corpo- 
ration itself. 

735.  Bight  of  pledgor  to  proxy  from 

pledgee. 

736.  Kg  right  to  YOte  by  proxy  at  com- 

mon law. 


Sbction 

737.  Validity  of  by-law  which  pro- 

vides for  voting  by  proxy. 

738.  Statutes  conferring  the  right  to 

rote  by  proxy. 

739.  Further  of  the  right  to  vote  by 

proxy. 

740.  Right  to  vote  how  affected  by 

by-laws. 

741.  Injunction  to  redtrain  fraudulent 

or  ultra  rrirea  voting. 

742.  Statutory  provisions  as  to  who 

entitled  to  vote.  ^ 

743.  Non-residents  and  aliens. 


§  730.  Right  to  Vote  at  Sach  Elections. —  Where  a  charter  is 
granted  to  certain  persons,  <^  their  associates ^  successors  and  as- 
signs^'*  the  grantees  can  legally  elect  directors  without  having 
made  any  associates,  successors  or  assigns.^  Ordinarily,  the 
right  to  vote  rests  in  the  member  in  whose  name  the  shares  stand 
on  the  corporate  books ^  although  in  fact  he  may  have  transferred 
them  to  another.'  It  has  been  ruled  in  one  case  that  any  trans- 
fer of  stock  sufficient  to  pass  the  property  is  sufficient  to  entitle 
the  transferee  to  vote  in  the  election  of  directors,  unless  some 
specific  mode  of  transfer  is  made  necessary  by  statute  or  the  by- 
laws of  the  company.^  But,  as  hereafter  seen,  the  governing 
statutes  in  some  cases,  and  valid  by-laws  in  others,  provide  that 
the  shares  shall  be  transferred  only  on  the  books  of  the  company. 
In  such  a  case,  where  the  shares  are  not  so  transferred,  although 
there  may  have  been  a  sale  of  them  such  as  will  pass  the  right  of 
property  as  between  transferor  and  transferee,  yet,  as  to  the 
company,  all  rights  in  respect  of  them  stand  as  though  no  such 
sale  had  taken  place  until  there  has  been  a  transfer  on  its 
hooks.  An  unregistered  transfer  indeed  passes  the  equitable  title ^ 
&s  between  the  parties  to  the  transaction,  but  a  registration  of 
the  transfer  on  the  corporate  books  is  necessary  to  pass  the 


'  Hughes  v.  Parker,  19  N.  H.  181 ; 
mte,  I  43. 

*  People  v.  Bobinson,  64  Cal.  373 ; 
States.  FerriSj  42  Conn.  560;  Hop  pin 


V.  Bnffnniy  9  R.  1.  518;  8,  c.  11  Am. 
Rep.  291;  State  v.  Pettinelli,  lONev. 
141. 

«  People  ».  Devln,  17  111.  84. 
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iegal  title;  and  unless  otherwise  provided  by  the  governing  stat- 
ute or  by  a  valid  by-law,  the  right  to  rote  follows  the  legal, 
and  not  the  equitable  title. ^ 

§  781.  Executors,  Smrvivins:  Partners,  Trustees,  AssUrnees, 
etc.  —  An  executor  may  vote  on  stock  standing  on  the  corporate 
books  in  the  name  of  the  testator,  on  exhibiting  an  exem- 
plified copy  of  his  testamentary  letters;^  and  so  may  an  ad- 
ministrator, and  this  without  any  formal  transfer  of  the  shares 
to  him  on  the  books  of  the  corporation.^  A  surviving  partner 
has  the  right,  while  the  partnership  business  remains  unset- 
tled, tip  ^0^3  upon  corporation  stock  standing  in  the  name  of 
the  firm,  or  which,  though  standing  in  the  name  of  the  de- 
ceased partner,  it  is  shown  actually  to  be  firm  property.'  In 
like  manner,  one  is  entitled  to  vote  in  respect  of  stock  stand- 
ing in  his  name  as  the  trustee  of  others ;  ^  and  for  equally  good 
reasons,  where  the  trust  is  not  disclosed  on  the  company's 
books.'  Stock  standing  on  the  corporate  books  in  tfrer  name 
of  A.  B.,  with  the  addition  of  ^*  cMftier^'  subjoined,  cannot 
be  voted  on  a  proxy  given  by  his  enecessor  itr  office.^  It  is  not 
necessary,  to  eutitkr  an  ^wner  of  corporato  stock  to  vote  ttt  a 
corporation  election,  that  he  should  be  the  aoie  emnet.^  Where 
stock  in  a  corporation  is  ovmed  by  tt(H>  persons ^inity^  and  th^y 
disagree  as  to  the  vote  to  be  cast  upon  the  shares,  a;t  an  elec- 
tioa  for  trostees,  the  vote  upon  such  stock  may  be  rejected.' 


^  It  has  been  held  Itet,  the  reqnire- 
m&at  in  a  statute-  enacted  to  preyent 
fraudulent  elections  by  incorporated 
companies,  which  directs  that  a  list 
of  the  stoclsholders  entitled  to  vote, 
with  the  shaces  held  by  each,  shall  be 
made  out  ten  days  prior  to  the  election, 
Is  directory  only,  and  non-compliance 
with  it  does  not  of  itself  make  void 
the  election.  Downing  t7.  Potts,  28 
N.  J;  L.  66. 

>  Matter  of  Cape  May  &c.  Nav.  Co., 
51  N.  J.  L.  76;.  16  Atl.  Bep.  lai. 

*  Be  North  Shore  Ferry  Co.,  63 
Barb.  (N.  Y.)  666. 

«  Allen  V.  HiU,  16  Cal.  113. 
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*  Bx  parte  Baker,  6  Wend.  (JS.  T.) 
609. 

*  Wilson  v^  Proprietoifs  of  Central 
Bridge,  9  R.  I.  690. 

»  Re  Mohawk  &c.  R.  Co.,  19  ^end. 
(N,  Y.)  136. 

>  Errin  «.  Philadelphia  &c.  R.  Go. 
(C.  P.  PhUa.),  7  Rail.  &  Corp.  L.  J. 
87. 

»  Re  Pioneer  Paper  Co.,  86  tfow. 
Pr.  (N.  Y.)  111.  That  stecMMfldert 
who  acquire  their  stock  a  year  after  a 
previous  election  have  no  rlgHt  to 
TOte  upon  It,  where  there  has  beea  aa 
omission  to  hold  an  annual  election  as 
reqnlred  by  statute:    Vaadenboxg** 
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The  provisions  of  the  bankrupt  act  of  1867,  which  vest  the 
property  of  a  bankrupt  in  the  assignee,  and  require  the  bank- 
nipt,  at  the  request  of  the  assignee,  to  execute  all  necessary  con- 
veyances and  transfers,  do  not  take  away  the  right  of  the 
bankrupt  to  vote  in  respect  of  shares  of  stock  still  standing  in 
his  name ;  and  where  the  bankrupt  does  so  vote  in  respect  of 
9uoh  shares,  together  with  the  assignee,  the  other  stockholders 
have  no  such  interest  in  the  question,  whether  the  strict  right 
to  vote  is  in  the  bankrupt  or  in  the  assignee,  as  will  enable  them 
to  object  thereto.^ 

§  732*  Rl^ht  to  Tote  in  Bespect  of  Shares  Pledged  or 
MbrtgasrecL  —  In  the  absence  of  a  contrary  rule  in  the  govern- 
iag  statute  or  by-laws  authorized  thereby,  the  pledgor  of  shares 
which  have  been  hypothecated  is  entitled  to  vote,  unless  the 
pledgee  has  been  made  a  shareholder  as  between  himself  and  the 
oorporation,  by  having  the  shares  transferred  to  him  on  the  cor- 
porate books.^  And  it  has  been  held  without  qualification,  that 
'<  in  a  clear  case  of  hypothecation  the  pledgor  may  vote.  The 
possession  may  continue  with  him,  consistently  with  the  nature 
of  the  contract,  and  the  stock  remain  in  his  name.  Till  en- 
forced, and  the  title  made  absolute  in  the  pledgee,  and  the  name 
changed  on  the  books,  he  should  be  received  to  vote.  It  is  a 
question  between  him  and  the  pledgee,  with  which  the  corpora- 
tion have  nothing  to  do.'    On  the  other  hand,  if  the  stock  has 


Broadway  Undergronnd  &c.  B.  Co., 

29  Hon.  TN.  T.) ,  848.  Bight  to  repre- 
MBtation  In  boards  of  directors,  as 
between  stockholders  of  a  parent  bank 
And  stockholders  of  a  branch  banks 
State  f .  Thompson,  27  Mo.  865.  Nnm* 
^r  of  Totes  possessed  by  the  State  as 
a  stockholder  In  a  particular  railway 
company:  State  9.  New  Orleans  &c.  B. 
Ck).,  20  La.  An.  489.  Case  of  such  dlf- 
flcQlty  that  the  court  could  not  decide 
the  fltunber  of  votes  possessed  by  the 
Sfk,  but  remitted  It  to  the  legUkOure : 
Commonwealth  v.  Bank  of  Penusylya- 
nia,  S  Watts  ft  8.  (Pa.)  178.  Compare 
Vaa  Dyke  v.  Stoat,  8  N.  J.  Eq.  388. 
^  State  V.  Ferris,  42  Conn.  560. 


>  Bcholfield  V.  Union  Bank,  2 
Oranch  C.  C.  (U.  S.)  115. 

*  Ex  parte  Willcocks,  7  Cow.  (N. 
T.)  402;  •.  c  17  Am.  Dec  525,  588. 
This  case  has  been  cited  in  subsequent 
cases,  to  the  principle  that  a  corpora- 
tion has  no  concern  with  private 
agreements  between  holders  of  its 
stock  and  third  persons.  Matter  of 
Long  Island  B.  Co.,  19  Wend.  (S,  Y.) 
44;  Matter  of  Mohawk  &c.  B.  Co.,  Id. 
146.  It  has  also  been  cited  to  the 
principle  that  the  pledgor  of  hypothe- 
cated stock  may  vote  thereon.  New 
York  &c.  B.  Co.  v.  Schuyler,  88  Barb. 
(N.  Y.)  542,  per  Ingrahami  J. 
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been  transferred  on  the  books  of  the  corporation  to  one  to  whom 
it  has  been  delivered  under  a  contract  of  pledge,  he  is,  prima 
faciSj  entitled  to  vote  in  respect  of  the  shares,  and  ai^er  he  has 
voted,  the  corporate  election  will  not  be  set  aside  because  of  his 
having  voted,  although  his  vote  determined  the  result.  The 
corporation  is  not  bound  to  inquire  into  the  circumstances  under 
which  he  holds  as  trustee,  but  if  those  circumstances  are  such 
that  the  pledgor  has  a  right  to  a  re-transfer,  he  may  enforce 
that  right  in  equity.^  The  general  rule  is  that  the  right  to  vote 
remains  in  the  pledgor  or  mortgagor  until  the  pledge  or  mort- 
gage has  been  foreclosed;  and  while,  as  elsewhere  seen,^  the 
inspectors  of  the  election  cannot  inquire  into  the  equities  upon 
which  the  shares  are  held,  or  look  behind  what  appears  on  the 
face  of  the  transfer  books, — yet  the  courts  can ;  and  if  it  ap- 
pears to  them  that  a  pledgee  of  corporate  stock  has,  without 
authority  from  the  pledgor,  caused  it  to  be  registered  on  the  com- 
pany's books  in  his  name  as  trustee,  they  will  restrain  him  from 
voting  thereon.'  Nor  need  the  pledgor,  in  order  to  maintain  an 
action  to  restrain  such  voting,  show  that  his  rights  would  thereby 
be  injuriously  affected.^ 


*  Hoppin  V.  BufPam,  9  B.  I.  513; 
8.  c.  11  Am.  Rep.  291.  See  also  Vowell 
V.  Thompson,  8  Cranch  C.  C.  (U.  S.) 
428.  To  illustrate:  M.,  the  pledgee 
of  stock  which  stood  on  the  books  as 
<<M.  Trustee,*'  had  repeatedly  voted 
in  respect  of  the  shares  without  ob- 
jection, and  voted  them  at  an  election 
of  directors  under  such  circumstances 
that  his  vote  determined  the  result. 
In  quo  warranto  against  the  officers 
declared  elected,  it  was  held,  (1)  that 
M.  was  entitled  to  vote,  in  the  ab- 
sence of  any  claim  by  the  pledgors  to 
do  so ;  (2)  that  after  the  election  it 
was  too  late  for  the  pledgors  to  ask 
the  court  to  disturb  the  result.  Hop- 
pin  v.  Buffum,  9  R.  I.  518;  s.  c.  11 
Am.  Bep.  291.  The  case  might  better 
have  been  put  upon  the  naked  ground 
that  those  in  whose  name  the  stock  is 
registered  are  the, only  ones  entitled 
to  vote,  and  that  if  the  register  is  not 
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correct  it  should  be  rectified  prior  to 
the  election.  Compare  State  v. 
Lehre,  7  Bich.  L.  (S.  C.)  284,  856. 
Scholfleld  o.  Union  Bank,  2  Cranch 
O.  C,  115. 

«  Post,  §  748. 

<  McHenry  v.  Jewett,  26  Hun  (N. 
Y.),  458. 

*  Ibid.  The  owner  of  corporate 
shares  pledged  them.  The  pledgee, 
before  the  debt  became  due,  caused  a 
transfer  to  be  made  on  the  corporate 
books.  It  was  held,  that  the  pledgor 
was  entitled,  notwithstanding,  to  rote 
on  the  shares,  and  that  a  by-law  limit- 
ing the  right  of  voting  to  stockhold- 
ers, requiring  transfers  to  l>e  made  on 
the  corporate  books  only,  and  a  certi- 
fled  transcript  as  evidence  of  the  right 
to  vote,  did  not  affect  the  case.  State 
«.  Smith,  15  Or.  98  (Lord,  C.  J.,  die- 
senting). 


BIGHT  TO  VOTE.     [1  Thomp.  Corp,  §  733. 

§  733.  FuTther  of  this  Subject.  —  Statutes  have  been  enacted 
in  Bome  jurisdictions  confirming  this  right.     Thus,   a  recent 
stiitute  of  Arizona  provides  that  persons  holding  shares  of  stock 
of  incorporated  companies  as  security  for  money  loaned  thereon, 
or  as  security  for  other  indebtedness,  shall  be  prohibited  from 
voting  at  any  election,  general,  or  special,  of  such  companies.^ 
It  has  been  held  that  the  pledgor  and  pledgee   may  arrange  by 
contract y  as  between  themselves,  which  one  shall  vote  in  respect 
of  the  shares.^    But,   on  the  contrary,  it  has  been  held  that 
where  the  right  to  vote  at  corporate  elections  is,  by  the  govern- 
ing statute,  vested  in  the   stockholders,  one  to  whom  shares  of 
the  corporate  stock  has  been  by  the   corporation  transferred  in 
ti'U9tj  under  a  contract  of  pledge  for  a  third  person  who  has  ad- 
vanced money  to  the  corporation,  cannot  vote  at  corporate  elec- 
tions for  directors  in  respect  of  the  shares  so  held  in  pledge, 
although  it  is  provided  in  the   contract  of  pledge  that  he  shall 
have  the  right  to  do  so.     The  reason  is  plain ;    the  governing 
statute  having  prescribed  who  shall  vote  at  corporate  elections, 
it  is  not  competent  for  the  corporation  to  make  a  different  rule,  — 
otherwise  a  corporation  could  make  for  itself  a  new  charter,  or 
re-create  itself.'    And  again,  it  has  been  held  that  where  stock 
is  held  under  a  written  contract  with  the  corporation,  as  security 
for  advances  made  by  the  holders  of  it  to  the  corporation,  it  is 
not  competent  to  show  by  parol  evidence  that  there  was  averbal 
understanding  that  the  holders  of  it  were  to  have  the  privilege  of 
voting  in  respect  of  the  stock.'    It  has  been  held  that,  where  the 
legal  title,  and  with  it  the  right  to  vote,  is  in  the  pledgor,  and  the 
shares  stand  on  the  books  in  the  name  of  the  pledgee,  the  pledgor 
has  a  remedy  in  equity  against  the  pledgee  to  compel  him  to  re- 


■  Ariz.  Act  March  21,  1889;  Acts 
1389  No.  60,  p.  76;  and  eeepo»tt  §2936. 

*  Enrin  v.  Philadelphia  &c.  R.  Co. 
(C.  P.  Phlla.),7  Ran.  &  Corp.  L.  J.  87. 

*  Brew>ter  v.  Hartley,  37  Cal.  16; 
».  c.  99  Am.  Dec.  237.  This  case  Is 
cited  In  Griswold  v.  Seligman,  72  Mo. 
123,  to  the  point  that  a  corporation 
cannot  be  its  own  stoclcholder ;  but 
in  respect  of  the  conclusion  which  the 
Supreme  Court  of  Missouri  deduced 


from  this  principle,  that  the  pledgee 
is  a  shareholder  and  liable  to  credit- 
ors as  such,  the  California  decision 
cannot  be  quoted  as  an  authority. 

4  Griswold  o.  Seligman,  72  Mo.  110. 
Compare  Union  Savings  Association 
V.  Seligman,  92  Mo.  635;  Fisher  v. 
Seligman,  75  Mo.  13;  Bray  v.  Selig- 
man, 75  Mo.  40;  Erslcine  v.  Lowen- 
stlne,  82  Mo.  801. 
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traiidf er  the  shares  or  else  to  give  him  a  proxy  to  rote  in  respect 
of  them.^ 

§  734.  Bight  to  Vote  in  Bespect  of  Shares  Held  or  Owned  bj 
the  Corporation  Itself. —  Corporations  have,  as  hereafter  seen,^ 
a  qualified  power  to  deal  in  their  own  shares.^  They  may  aoquire 
them  from  defaulting  shareholders,  by  forfeiture  or  by  sale  to 
foreclose  their  lien  upon  them/  —  as  in  the  case  of  bankmg  cor- 
porations that  have  a  lien  upon  them  for  a  general  balance  due.^ 
But  stock  thus  owned  or  held  by  the  corporation  cannot  be  voted 
at  corporate  elections/  although  it  is  held  by  a  trustee  in  pledge, 
to  secure  a  debt  under  a  contract  which  allows  him  to  vote  it/ 
The  reason  rises  to  the  dignity  of  a  rule  of  public  policy. 
It  will  not  be  permitted  to  a  company  to  procure  stock  which 
the  officers  may  wield  for  the  purposes  of  an  election.* 
As  the  right  to  vote  in  respect  of  stock  transferred  in  pledge 
ordinarily  remains  in  the  pledgor/  for  stronger  reasons  it  so  re- 
mains where  the  pledge  has  been  made  to  the  corporation  itself.^ 


1  Vowell  V,  Thompson,  S  Cranch  C. 
C.  (U.  S.)  43S.  The  right  of  a  pledgee 
to  Yote  is  discassed  in  a  learned  note 
and  decisions  on  the  subject  coUected 
in  19  Am.  &  Eng.  Corp.  Cas.  588  n. 

s  PoB%,  $  S054,  et  tq, 

*  Monaeeanx  v.  Urqaliart,  19  La. 
An.  482. 

*  Post,  §  2068. 

*  Posiy  §  2820. 

*  McNeely  «•  WoodmS,  18  N.  J. 
L.  352;  £z  parte  Holmes,  5  Cow.  (N. 
Y.)  485.  By  statute  in  Missouri  stock 
held  or  hypothecated  to  the  corpora- 
tion cannot  be  voted.  Bey.  Stat.  Mo. 
1889,  §  2487. 

'  So  held  under  the  California  stat- 
ute in  Brewster  «.  Hartley,  87  Cal. 
15;  8,  c.  99  Am.  Dec.  237;  Ex  parte 
Holmes,  6  Cow.  (N.  Y.)  426 ;  American 
Railway  Frog  Co.  17.  Haven,  101 
Mass.  898;  «.  c.  3  Am.  Bep.  877,381; 
Union  Savings  Association  v.  Selig- 
man,  92  Mo.  685.  This  rule  does  not 
extend  to  a  case  where  the  stock  is 
held  in  trust  for  a  stockholder,  £x 
parte  Barker,  6  Wend.  (N.  Y.)  609. 
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'  Ex  parte  Holmes,  6  Cow.  (N.  Y.) 
485.  See  also  Ex  parte  Desdoity,  1 
Wend.  (N.  Y.)  98;  McNeely  •.  Wood- 
ruff, 18  N.  J.  L.  852.  An  agreement 
among  stockholders  of  a  railroad  com- 
pany, vesting  in  trustees  the  rigiht  to 
vote  the  stock  at  all  meetings  of  the 
corporation,  has  been  held  void,  as 
contrary  to  public  policy,  and  as  sub- 
stantially amounting  to  a  repeal  of 
the  Pennsylvania  statate  in  regard  to 
the  right  to  vote  incident  to  the  own- 
ership of  railroad  stock.  Vanderbilt 
V.  Bennett,  6  Pa.  County  Ct.  198. 

•  Ante^  §  782. 

^^  Where  the  question  was  whether 
certain  shares  could  be  voted  at  a  cor- 
porate election,  and  it  appeared  that 
there  waa  a  by-law  of  the  corporation 
providing  that  when  a  director  was 
indebted  to  the  corporation,  eighty- 
five  per  cent  of  his  stock  should  be 
considered  as  hypothecated  and  held 
as  security,  and  not  transferred  till  the 
debt  was  paid;  and  it  appeared  «that 
some  450  shares  of  such  stock  were 
voted  on  at  an  election,  the  validity  of 


BIGHT  TO  VOTE.     [1  Thomp.  Corp.  §  736. 

The  rale  which  restrains  the  corporation,  through  its  officers, 
from  voting  in  respect  of  shares  held  by  it,  or  in  trust  for  it, 
has  been  held,  under  particular  circumstances,  to  apply  where 
the  corporate  funds  were  not  used  in  the  transactions  by  which 
the  shares  were  deposited  with  its  officers.^ 

§  735.  Bight  of  Pledgor  to  Proxy  from  Pledgee.  —  It  has 

been  decided  that  a  pledgor  of  stock,  which  stands  on  the  books 
of  the  corporation  in  the  name  of  the  pledgee,  may,  by  a  suit  in 
equity,  compel  a  transfer  to  him,  or  oblige  the  pledgee  to  give 
him  a  proxy  to  vote.^  It  has  also  been  held  that  the  mortgagor 
of  dtock  is,  until  foreclosure  and  sale,  entitled  to  vote  as  a  stock- 
holder, and  accordingly  a  decree  has  been  passed  requiring  the 
mortgagee  to  give  to  the  mortgagor  a  power  of  attorney  to  vote 
in  respect  of  the  stock  until  the  foreclosure  of  the  mortgage.' 

§  7a6.  No  Bight  to  Vote  by  Proxy  at  Common  Law.  —  At 
the  common  law  all  voting  at  every  election  is  required  to  be 


which  was  in  controyersy,  in  favor 
of  the  sacceasfol  ticket,  by  the  per- 
8onB  in  whose  names  it  stood,  —  it 
was  held  that  this  conld  not  be  called 
hypothecated  stock;  that  hypotheca- 
tion is  conyentional  and  impUes  the 
power  of  rendering  the  subject  avail- 
able by  way  of  sale,  to  satisfy  the 
debt  on  default  of  payment;  and  that 
as  the  stock  stood  on  the  transfer 
books  in  the  names  of  the  voters, 
this  fact  was  conclusive  upon  the  in- 
spectors of  the  right  of  the  voters  to 
Tote  in  respect  of  it.  Ex  parte  Wm- 
codes,  7  Cow.  (N.  Y.)*02;  s.  c.  17 
Am.  Dec.  526. 

^  Woodruff  «.  Dubuque  &c.  B. 
Co.,  20  Fed.  Bep.  91.  Where  the 
charter  of  an  incorporated  company 
has  fixed  the  qualification  of  voters, 
by  declaring  that  each  share  of  stock 
shall  be  entitled  to  one  vote,  which  may 
be  east  by  the  stockholder  in  person 
or  by  proxy,  any  vote  or  votes  cast  by 
a  party  at  any  election  of  the  corpora- 
tion without  the  qualification  named. 


is  null  and  void,  and  the  election  will 
be  declared  and  enforced  without 
counting  such  votes.  The  right  of 
voting  conferred  by  the  charter,  is 
not  to  be  tested  by  the  mere  owner- 
ship of  stock,  but  the  transfer  of  it 
must  be  patent  on  the  stock-book, 
and  where  the  stock  of  the  company 
stands  on  the  books  in  the  name  of 
an  individual,  as  president,  and  has 
not  been  transferred  by  him  on  the 
books  of  the  company,  he  has  no  right 
to  vote  on  it,  or  for  it,  at  any  election. 
Nor  can  stock  or  shares  standing  on 
the  books  of  the  company,  in  the 
name  of  the  corporation  itself,  be 
voted  for  by  one  of  its  officers. 
Monsseaux  v.  Urquhart,  19  La.  An. 
482. 

'  Hoppin  V.  Buffum,  9  B.  I.  518; 
Vowell  V,  Thompson,  3  Cranch  C.  Ct. 
428. 

s  VoweU  V.  Thompson,  8  Cranch  C. 
C.  428.  Compare  Amhurst  v.  Dawling, 
2  Vem.  401 ;  McKenzie  v,  Bobinson,  8 
Atk.  659;  Ivory  v.  Cox,  Pr.  Ch.  71. 
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done  in  propria  persona.  The  only  exception  to  this  rule  has 
been  in  the  case  of  the  peers  of  England,  who  have  been,  by 
license  obtained  from  the  king,  allowed  to  make  other  lords  of 
parliament  their  proxies  to  vote  for  them  in  their  absence.^  It 
has  never  been  doubted  that,  in  all  elections  in  municipal  or 
other  public  corporations,  every  vote  must  be  personally  given ; ' 
and,  in  the  absence  of  a  statute  or  valid  by-law  otherwise  pro- 
viding, the  same  rule  applies  in  the  case  of  elections  in  private 
corporations,  even  in  those  having  a  joint-stock.^ 

§  737.  Validity  of  a  By-law  which  Provides  for  Voting  by 
Proxy.  —  There  is  a  difference  of  opinion  among  the  American 
courts,  as  to  whether  a  by-law  of  a  private  corporation,  which 
authorizes  shareholders  to  vote  by  proxy,  is  valid,  in  the  absence 
of  an  express  statutory  authorization  for  the  passage  of  such  a 
by-law.  Those  courts  which  follow  the  analogy  of  the  common 
law  hold  that  such  a  by-law  is  invalid.^  But  other  courts  have 
taken  the  view  that  such  a  by-law  is  valid.'  There  are  two 
reasons  in  support  of  the  rule  which  denies  the  right  to  vote 
by  proxy,  aside  from  the  analogy  of  the  common  law.  The 
first  is  founded  in  the  policy  of  requiring  the  personal  attend- 
ance of  the  shareholders,  in  order  that  each  may  have  the 
benefit  of  personal  consultations  with  the  others.  The  other  is 
founded  in  the  policy  of  preventing  voting  by  fraudulent  proxies. 


1  1  Bla.  Com.  168;  Ang.  &  A.  Corp., 
§128. 

<  2  Kent  Com.  294. 

«  PhiUips  V.  Wickham,  1  Paige  (N. 
Y.),  690. 

*  Taylor  v.  Griswold,  14  N.  J. 
L.)  222;  8,  c  27  Am.  Dec.  83;  People 
V,  Twaddell,  18  Hun  (N.  Y.),  427; 
Brown  w.Com.,  3  Grant  Cas.  (Pa.)  209. 
A  charter  provision  that  "  each  per- 
son being  present  at  an  election  '*  shall 
be  entitled  to  vote,  means  an  actual 
and  not  a  constructive  presence.  Ibid, 

*  State  V,  Tudor,  6  Day  (Conn.), 
329 ;  a.  c.  5  Am.  Dec.  162 ;  People  v, 
Crossley,  69  111.  195;  Com.  v.  Det- 
wlller,  181  Pa.  St.  614;  8,  c.  7  L.  R. 
A.  837;   47  Phila.   Leg.  Int.    144;    20 
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Int.  20   Pitts.    L.    J.    (H.    8.) 

878;  18  Ati.  Bep.  990.  Where  the 
charter  of  a  corporation  authorized 
subscribers  to  vote  in  person  or  hj 
proxy  for  directors  at  the  original  or- 
ganization of  the  corporation,  and  em- 
powered the  directors  <<  to  adopt  such 
by-laws,  rules,  and  regulations  .  •  • 
as  may  be  deemed  expedient  to  the 
well-being  of  the  corporation;"  and  a 
supplement  to  the  charter  proviiled 
that  the  supplement  should  not  go  into 
effect  "  until  approved  by  a  majoritj 
of  the  stockholders  present,  or  repre- 
sented by  proxy,"  —  it  was  held  that  a 
by-law  permitting  voting  by  proxy  wa» 
valid.  Wilson  v.  Am.  Academy  of 
Music,  2  Pa.  County  Ct.  280. 


RIGHT  TO  VOTE.     [1  Thomp.  Corp.  §  738. 

Neither  has  proved  sufficient,  in  the  case  of  joint-stock  cor- 
porations, to  maintain  the  rule  which  excludes  the  use  of 
proxies.  A  view  has  been  taken  which  restrains  the  right  to 
Yote  by  proxy  to  mere  routine  matters,  and  which  denies  it  in 
case  of  a  vote  for  a  fundamental  change  in  the  corporation,  or 
a  surrender  of  its  charter.^ 

§  738.  Statutes  conf  erringr  the  Rigrlit  to  Yote  by  Proxy.  — 

The  division  of  judicial  opinion  stated  in  the  preceding  section  has  ceased 
to  be  of  much  practical  importance,  in  view  of  the  fact  of  statutes  exist- 
ing in  nearly  all  the  States  and  territories  providing  that  stockholders 
in  private  corporations  may,  at  all  meetings  therefor,  vote  either  in  per- 
son or  by  proxy  appointed  in  writing.^  Some  of  these  statutes  impose 
restrictions  upon  the  right.  Thus,  in  New  York,  the  right  is  granted 
''subject  to  the  provisions  of  the  act  of  incorporation.'* ^  Another 
itatate  of  the  same  State  enacts  that  *'  no  member  of  any  mutual  fire 
insurance  company,  organized  under  the  laws  of  this  State,  shall  be  al- 
lowed to  vote  by  proxy  for  a  director  or  directors  of  any  such  coiji- 
pany."  *  *'  No  share  shall  confer  the  right  to  vote  which  shall  not  have 
been  holden  three  calendar  months  previous  to  the  day  of  the  election,  nor 
unless  it  be  holden  by  the  person  in  whose  name  it  appears,  absolutely 
and  bona  fide,  in  his  own  right  or  that  of  his  wife,  or  as  executor  or  ad- 
ministrator, trustee  or  guardian,  or  in  the  right  of  some  corporation, 
copartnership  or  society  of  which  he  or  she  may  be  a  member,  and  not 
in  trust  for  any  other  person :  every  person  voting  except  females,  shaU 
do  so  in  their  own  proper  person  and  not  by  proxy :  Provided,  that  this 
promion  shall  not  prevent  any  guardian  of  minor  children,  or  any  bona 
fid^  trustee  who  holds  stock  in  a  fiduciary  capacity,  from  voting  upon 


>  Smith  V,  Smith,  3  Desau.  (S.  C.) 
567. 

'Rev.  Stat.  Ariz.  (1887),  §  800; 
2  ClT.  Code  Cal.  1885,  §  812;  Gen. 
Stat.  Ck>l.,  §  242;    Gen.  Stat.    Conn. 

1888,  §  1926;  Laws  of  Del.,  p.  376,  §  2; 
Const  m.,  art.  6,  §  8;  2  Rev.  Stat. 
Ind.  1888,   §  3002;  Gen.    Stat.    Kan. 

1889,  2  1185;  Rev.  Stat.  Me.  1888,  p. 
*01,  §  13;  Rev.  Code  Md.  1878,  p.  321 ; 
§  53;  Pub.  Stat.  Mass.  1882,  p.  565, 
§5;  1  How.  Mich.  Stat.  1882,  §  4861; 
Oen,  Stat.  Minn.  p.  450,  §  160;  Rev. 
Code  Hiss.  1871,  p.  530,  §  2406;  1  Rev. 
Stat  Ho.  1889,  §2484;  Gen.  Stat.  Nev., 


§  806;  Gen.  Laws  N.  H.  1878,  p.  366, 
§  21 ;  Rev.  Stat.  N.  J.  1877,  p.  181,  §  21 ; 
Comp.  Laws  N.  M.  1884,  §  196;  8  Rev. 
Stat.  N.  T.  (Banks  &  Brothers'  8th 
ed.),  p.  1730,  2  6;  1  Rev.  Stat.  Ohio, 
§  3245;  Hill's  Laws  Ore.,  §  8223;  1 
Brightly's  Purd.  Dig.  Pa.  St.,  p.  342, 
§  28;  Pab.  Stat.  R.  I.  1882,  p.  368,  §  8; 
CodeTenn.  1884,  §  1706;  Rev.  Laws 
Vt.  1880,  §  3313;  Code  Va.  1887,  §  1116; 
l»Rev.  Stat.  W.  Va.,  p.  316,  §  44. 

s  3  Rev.  Stat.  N.  Y.  (Banks  &  Bros. 
8th  ed.),  p.  1730,  §  6. 

*  2  Rev.   Stat.  N.  Y.  1875,   p.  668, 
§70. 
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such  stock  at  any  eleetioo. "  ^  A  statute  of  New  Hampebire  pnmdes 
that,  except  in  oases  of  railway  corporations,  ^^  no  stockholder  shall  act 
9B  proxy  for  any  other  stockholder,  nor  shall  any  person  act  as  prox}* 
for  more  than  one  stockholder,  or  vote  as  proxy  for  shares  exceeding 
one-eighth  of  the  whole  capital  stock.  ^  No  proxy  shall  confer  the  right 
to  vote  at  more  than  one  meeting,  which  shall  be  named  therein/'  ^ 

§  739.  Further  of  the  Right  to  Vote  by  Proxy.  —  If  the 
governing  statute  requires  stock  to  be  voted  in  the  nsune  stand- 
ing on  the  transfer  book,  either  in  person  or  by  proxy,  a  proxy 
from  such  person  mast  be  produced,  although  he  is  the  cashier 
of  the  corporation,  and  a  proxy  from  his  successor  in  office  will 
not  he  sufficient.*  A  proxy  may  be  revoked^  even  though  given 
for  a  valuable  consideration,  where  it  is  about  to  be  used  for  a 
fraudulent  purpose ;  *  and  an  injunction  will  lie  to  restrain  the 
voting  by  pro:iQr»  U  fraud  and  iu  violatiou  of  the  charter  of  the 
eorporatiou^' 

§  14ki^  Bight  ta  Vote  how  AiCected  li^  By-laws.  —  As  hereaf- 
ter seeu,^  by-laws  kave  been  authorized  by  statute  in  some  States 
which  go  so  far  as  to  regulate  the  right  to  vote  at  corporate  elec- 
tions; but  it  is  scarcely  necessary  to  say  that  If  the  right  to  Tote 
by  proxy  is  given  by  the  charter,  it  cannot  be  restrained  by  any 
by-laws  which  the  eorporation  may  enact,  at  least  against  the 
dissent  of  the  stockholder  claiming  the  right.  Neither  can  such 
a  right,  when  given  by  the  charter  or  by  statute,  be  limited  by  a 
naere  resolution^  passed  by  the  members  at  the  meeting.®  When, 
therefore,  the  charter  provided  that  life  members  should  be 
entitled  **  to  vote  at  all  elections  for  officers  thereof  by  proxy," 
it  was  held  that  a  resolution  that  no  proxy  should  be  voted  on  at 
any  meeting  of  the  society  unless  showing,  within  itself,,  that  it 
was  specifically  intended  to  be  used  at  such  meeting,  was  repug- 
nant to  the  charter  and  void,  as  an  attempt  to  limit  the  power 

1  Bright.  Purd.  Dig.  Pa.  Stat.,  p.  ^  Reed  v.  Bank   of  Newbar^li,  6 

162,  §  33.  Paige  (N.  Y.)f  S87. 

*  Gen.  Laws  N.  H.  (1878),  p.  856,  «  CampbeU  9.  Poultney,  6  Gill  &  J- 

§  21.  (Md.)  94;  9.  c.  26  Am.  Decu  5^9. 

s  Gen.  Laws  N.  H.    1878,  p.   856,  «  Po^i,  §§1050,  1052. 

§  22.  8  Be  Lighth&ll  Man.  Co.,  47  Hun 

^  Be  Mohawk  &c.  B.  Co.,  19  Wend.  (N.  Y.),  25$. 
(N.  Y.)  185. 
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given  by  the  member  to  hid  proxy  .^  A  regulation  of  a  corporation 
that  stockholders  shall  have  one  vote  for  each  share  held  by  them 
ap  to  ten  sharers ,  and  fixing  the  proportion  which  his  votes  shall 
bear  to  hia  shares  above  that  number,  is  a  reasonable  regulation, 
uniform  in  its  operationi  conflicts  with  no  law,  and  is  binding  on 
all  the  shareholders.^ 

§  741.  Injnnetioii  to  Restrain  Frandolent  or  Ultra  Tires 
Toting. —  An  injunction  will  be  granted  to  restrain  the  voting 
of  stock  of  a  corporation  in  violation  of  its  charter.'  Such  an 
iojunction  was  allowed,  where  it  appeared  that  certain  shares 
were  transferred  without  consideration  to  divers  persons,  and 
that  powers  of  attorney  were  taken  back  by  the  real  owners,  to 
enable  them  to  cast  a  greater  number  of  votes  than  the  charter 
wonid  allow  to  the  single  holder  of  the  shares.*  The  bill  was 
not  fanlty  for  not  joining  the  corporation  by  name  as  a  party, 
and  also  the  transferees  of  the  shares,  it  having  alleged  that 
they  were  unknown.*  But  an  injunction  will  not  be  granted  in 
one  State  to  restrain  officers  of  a  corporation  from  voting  upon 
proxies  of  the  stockholders  at  an  approaching  meeting  in  another 
State,  upon  an  allegation  that  the  statutes  thereof  do  not  pro- 
vide for  voting  by  proxy .•  Nor  will  an  injunction  be  granted 
at  the  suit  of  one  who  is  a  stockholder  in  two  corporations,  to 
enjoin  the  owner  of  a  controlling  interest  in  one  of  the  corpora- 
tions from  voting  at  a  stockholders'  meeting  therein,  in  favor  of 
tbe  proposition  that  such  corporation  shall  engage  in  a  certain 
basiness,  on  the  ground  that,  engaging  in  such  business  would  be 
an  illegal  interferenoe  with  the  rights  of  the  other  corporation.^ 

§  742.  Statutory  Provisions  as  to  who  Entitled  to  Tote.  — 

The  statutes  which  speak  upon  the  question  almost  universally  pre- 
scribe that  shareholders  in  whose  names  shares  are  standing  upon  the 

^  Matter  of  White  V.  N.Y.  Agrlcul-  (Md.)  94;  Webb  9.  lUdgely,  8d  Md. 

^al  Soc,  45  Han,  S80;$.c,  10  N.  T.  865;  Busey  «.  Hooper,  85  Md.  27. 
St.  fiep.  594.  *  Campbell  v.  Pooltaey,  Mtpra. 

*  Com.  17.  Detwiller,  181  Pa.  St.  614 ;  «  Ibid, 

«.  c.  7  L.  R.  A.  867;   25  W.  N.  C.         •  Woodruff   v,    Dubnqtie  ft  Sioux 

329;  47  Phila.  Leg.  Int.  144;  20  Htts.  City  R.  Co.,  80  Fed.  Rep.  9h 

^.  3.  (n.  8.)  878;  18  Atl.  Rep.  990.  »  Converse  t>.  Hood.  149  Mass.  471 ; 

*  Campbell  v.  Foultney,  6  Gill  &  J.  s.  c.  21  Northesst.  Rep.  878. 
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corporate  books,  are  entitled  to  Tote.^  In  Colorado,  corporate  electloDs 
are  by  ballot,  each  person  being  entitled  to  as  many  votes  as  he  has 
stock.^  In  the  same  State,  no  member  of  a  banking  company  is  entitled 
to  vote,  while  his  paper  held  by  the  bank  or  liabilities  to  it  are  due  and 
unpaid.^  In  Kentucky,  each  stockholder  is  entitled  to  vote  only  in  pro- 
portion to  the  amount  paid  on  his  subscribed  stock.  ^  In  Oregon,  each 
stockholder  present  in  person  or  by  written  proxy,  shall  have  one  vote 
for  each  share  subscribed  by  him ;  but  after  the  first  meeting  no  vote  can 
be  cast  on  unpaid  stock.^  In  Wisconsin,  in  elections  of  directors  bj 
railroad  companies,  each  stockholder  is  entitled  to  a  vote,  in  person  or 
by  proxy,  for  every  share  of  stock  owned  by  him,  for  thirty  day«  preced- 
ing the  election.  A  majority  of  the  stockholders  may  compel  the  pro- 
duction of  books  and  papers  to  determine  the  qualifications  of  members 
and  candidates.®  In  Michigan,  each  stockholder  is  entitled  to  cast,  in 
person  or  by  proxy,  one  vote  on  each  share  of  stock  owned  or  held  by 
him  ten  days  before  election  and  a  majority  of  the  votes  cast  are  requi- 
site to  an  election,  or  for  the  determination  of  any  question  voted 
upon.*^  In  Wisconsin,  every  stockholder  is  entitled  to  one  vote  for  each 
share  of  his  stock  at  stockholders'  meetings,  and  on  election  of  direct- 
ors, and  votes  in  person  or  by  proxy  (if  so  provided  by  company's  by- 
laws) ;  and  guardians,  executors,  etc.,  may  vote  shares  held  by  them.^ 
In  Missouri,  if  the  right  of  a  shareholder  to  vote  is  questioned,  the  in- 
spectors should  require  the  transfer  books  of  the  corporation  as  evi- 
dence of  the  stock  held  in  it,  and  stock  that  has  stood  on  those  books  in 
the  name  of  a  person  for  thirty  days  may  be  voted  directly  by  such  person, 
or  by  his  proxy.  Executors,  guardians,  trustees  and  pledgors,  may  vote 
upon  stock  held  by  them  or  in  their  name.^  In  mining  companies  in 
Colorado,  corporate  elections  are  by  ballot,  each  shareholder  casting  a 
number  of  votes  equal  to  his  number  of  shares,  and  a  majority  of  votes 
cast  elects.^®  In  the  same  State,  shareholders  vote  in  person  or  by  proxy, 
each  voter  casting  one  vote  for  each  share  owned  by  him  for  the  adoption 
of  a  change  of  name,  place  of  business,  number  of  directors,  amount 
of  capital  stock,  consolidation  with  another  company —  two-thirds  of  all 
the  stock  being  necessary  to  such  adoption.  ^^  In  California,  each  per- 
son acting  in  person  or  by  proxy,  must  be  a  member  or  bona  fide  stock- 

1  8  Rev.  Stat.  K.  T.  1889  (Banks  &  ^  How.  Mich.  Stat.  1882,  §  8815. 

Bros.  8th  ed.),  p.  1730,  §  6.  •  Rev.  Stat.  Wis.  1878,  §  1760. 

>  Gen.  Stat.  Colo.  1883^  chap.  19,  •  Rev.  Stat.  Mo.  1889,  §  2494. 

§  6.  ^^  Gen.  Stat.  Colo.  1883,  chap.  19, 

>/&id.,  §37.  §86. 

4  Gen.  Stat.  Ky.  1887,  p.  769,  §  2.  ^^  Gen.   Stat.    Colo.    1888,    ch.   19, 

»  Hill  Laws  Ore.,  §  2283.  §§  111,  112. 

•  Rev.  Stat.  Wis.  1878,  §  1822. 
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holder,  having  stock  in  his  name,  at  least  ten  days  hefore  the  election.^ 
In  Nebraska,  after  the  first  election,  no  person  may  vote  on  unpaid 
shares,  or  upon  shares  on  which  instalhnents  are  due.^  In  Arkansas, 
in  railroad  companies,  a  majority  by  ballot,  in  person  or  by  proxy,  shall 
choose  directors,  and  each  stockholder  shall  give  one  vote  for  each  share 
of  his  stock  which  he  has  owned  30  days.*^ 

§  743.  Non-Besidenta  and  Aliens.  — In  Pennsylvania,  a  non- 
resident stockholder  may  vote  in  respect  of  bis  shares,  and,  where 
no  other  qualification  for  a  director  is  prescribed  by  the  govern- 
ing statute  or  by-laws  than  ownership  of  stock,  he  may  become 
a  director.^  An  executor ^  to  whom  letters  of  administration  have 
been  granted  at  the  testator's  domicile  in  another  State,  is  a 
stockholder  within  the  meaning  of  a  statute  of  New  Jersey ;  * 
and  on  producing  before  the  inspectors  of  a  corporate  election 
an  exemplified  copy  of  his  letters,  he  is  entitled,  by  the  princi- 
ples of  comity,  to  vote  in  respect  of  the  stock  standing  on  the 
company's  book  in  the  name  of  his  testator/  An  alien  domi- 
ciled and  holding  property  in  Pennsylvania  can  vote  as  a  stock- 
holder and  serve  as  a  director  in  corporations  created  by  the 
laws  of  that  State. ^  But  an  alien  stockholder  cannot  vote  by 
proxy  where,  by  the  terms  of  the  act  of  incorporation,  the  right 
so  to  vote  is  given  to  citizen  stockholders.® 


1  Deer.  Code  Cal.,  part  2,  §  812. 

*  Comp.  Stat.  Neb.  1887,  chap.  16, 
180. 

*  Ark.  Dig.  Stat.  1884,  §  5425.  An 
executory  agreement  to  sell  and  de- 
liver to  a  railroad  corporation  reor- 
ganized nnder  Swan  &  S.  (Ohio)  Stat. 
127,  bonds  of  the  original  corporation, 
to  be  assumed  by  the  new  one,  does 
not,  without  the  ratification  of  the  di- 
rectors and  stockholders,  divest  the 
holder's  title,  or  his  voting  privilege, 
by  virtue  thereof.  State  v.  McDaniel, 
22  Ohio  Stat.  S54. 


*  Detwmer  v.  Com.,  181  Pa.  St.  614; 
$.  e.  7  L.  R.  A.  857;  26  W.  N.  C. 
829 ;  47  Phila.  Leg.  Int.  144 ;  20  Pitts. 
L.  J.  (N.  s.)  878. 

&  Bev.  Stat.  N.  J.  184,  §  89. 

<  Be  Cape  May  &c.  Co.  (K.  J.),  16 
Atl.  Bep.  191. 

'  Com.  V.  Hemingway,  181  Pa.  St. 
614;  s,  c.  7  L.  B.  A.  860;  20  W.  N.  C. 
887;  18  Atl.  Bep.  992. 

«  Be  Barker,  6  Wend.  (N.  Y.) 
509. 
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AbTICLB   IV.      COMDUCT   OF  THB  ELBCTIOK. 


Sbction 

745.  Appointment  of  inspectors. 

746.  Statntory  proTisions   as  to  the 

appointment  of  inspectors. 

747.  Instances  of  an  election  void  be- 

cause     inspectors       illegally 
appointed. 

748.  Their  duties  in  conducting  the 

election. 

749.  Cannot  pass  upon  the  validity  of 

proxies. 

750.  Irregular  ballots. 

751.  The  count. 


Sbction 

752.  Votes  for  ineligible  candidates 

thrown  away. 
758.  Cumulative  voting. 

754.  Constitutional  provisions  as  to 

cumulative  voting. 

755.  Statutory  provisions  as  to  cumu- 

lative voting. 

756.  Judicial  decisions  on  the  sub- 

ject of  cumulative  voting. 

757.  Certificate  of  election. 

758.  Statutory  provisions  as  to  con- 

duct of  elections. 


§  745.  Appointment  of  Inspectors.  —  Statutes  exist  in  many 
States  providing  for  the  manner  in  which  corporate  elections 
shall  be  conducted.  Where  these  exist,  their  provisions  mu^t 
be  carefully  attended  to.  Where  there  are  no  such  statutes,  the 
subject  may  undoubtedly  be  regulated  by  the  corporation  by 
by-iaws^  the  same  not  being  unreasonable  or  contrary  to  law ;  ^ 
and  many  statutes,  as  already  seen,  remit  the  whole  subject  of 
corporate  elections  to  the  regulation  of  by-laws.^  Decisions 
upon  such  statutes  are  occasionally  met  with.  A  statute  of  New 
York  relating  to  moneyed  corporations  requires  the  election  of 
three  inspectors  of  election,  by  the  persons  entitled  to  vote  for 
directors,  to  act  at  the  next  election,  any  two  of  whom  are  com- 
petent to  act,  and  also  authorizes  the  directors  to  supply  vacan- 
cies among  the  inspectors,  caused  by  death,  removal  of  residence, 
failure  to  serve  or  to  attend,  etc.^  Under  this  statute  it  has  been 
held  sufficient  if  two  inspectors  act,  whether  of  the  class  origi- 
nally elected  or  of  substitutes  lawfully  appointed.*  Another 
statute  of  New  York,  relating  to  religious  corporations,  provides 
that,  on  the  day  of  the  election  of  trustees,  two  of  the  elders  or 
church  wardens  shall  be  chosen  to  preside  as  inspectors  of  election, 
and  that,  if  there  be  no  such  officers,  then  two  members  of  the 


1  Po8t^  {1050;  Ck>ni.  v.  Detwmer, 
181  Fa.  St.  614;  «.  c.  7  L.  B.  A.  857 •> 
s,  e.  26  W.  N.  C.  829;  47  Phila.  Leg. 
Int.  144 ;  20  Pitts.  L.  J.  (N.  s.)  878 ; 
18  Att.  Bep.  990. 
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*  2  Bey.  Stat.  K.  Y.  (Banks  &  Bros. 
8th  ed.)i  P-  1556,  §§  195,  196. 

*  Ke  Excelsior  Fire    Ins.  Co.,  18 
Abb.  Ft.  (N.  Y.)  8. 
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church,  to  be  nominated  by  a  majority  present,  shall  preside  at 
such  election.  With  this  statute  in  force,  it  has  been  held  that 
inspectors  appointed  by  the  pastor,  not  being  elders  of  the  church, 
at  a  meeting  at  which  there  were  elders  present  who  might  be 
appointed,  was  such  a  violation  of  the  statute  as  rendered  the 
election  of  no  validity.*  By  a  statute  of  Ohio'  the  right  to  choose 
inspectors  of  elections  is  vested  in  the  stockholders,  and  not  in 
the  directors.^  But  where,  as  in  New  York,  the  appointment  is 
vested  in  certain  officers,  and  an  emergency  arises  from  the  fact 
that  the  offices  are  vacated  whose  officers  are  vested  with  the 
power,  it  has  been  held  competent  for  the  corporators  themselves 
to  exercise  the  power  of  election,  and  provide  for  the  appoint- 
ment of  inspectors  for  that  purpose.*  But  the  president  of  the 
corporation  has  no  power  to  assume  the  office  of  inspector,  and 
to  pass  upon  the  right  of  a  member  to  vote  in  respect  of  a  proxy, 
unless  the  charter  or  by-laws  give  him  such  power,  —  though  the 
member,  by  acquiescing^  may  estop  himself  from  claiming  that  he 
was  thereby  deprived  of  the  right  to  vote.^  The  fact  that  a 
shareholder  is  a  candidate  for  the  office  of  director  has  been 
held  not  to  disqualify  him  from  acting  as  an  inspector  at  an 
election.*  But  when  the  inspectors  who  acted  at  a  corporate 
election  were  selected  at  a  meeting  at  which  only  the  president 
of  the  corporation  and  a  director  were  present,  who  appointed 
themselves  and  another  director  such  inspectors,  and  the  full 
board  was  composed  of  nine  directors,  it  was  held  that  the  elec- 
tion was  voidJ^  An  election,  otherwise  valid,  will  not  be  set 
aside  on  the  ground  that  the  inspectors  were  not  sworn  in  the 
form  prescribed  by  the  statute ;  ^  or  because  the  oath,  actually 
administered  to  the  inspectors,  was  not  subscribed  by  them.* 

{ 74:6.  Statatory    Provisions    as    to    Appointment    of    In- 
spectors. —  By  statute  in  Missouri,  corporations  with  ten  or  less  resi- 

^  People  V.  Peck,  11  Wend.  (N.  T.)  •  Ex  parte  Wmcocks,  7  Cow.  (N. 

604;  a.  c,  27  Am.  Dec.  104;  more  fully  Y.)  402;  $.  c.  17  Am.  Dec.  626. 

stated,  post  §  747.  ^  £x  parte  wmcocks,  7  Cow.  (N. 

<  Bev.  Stat.  Ohio,  §  8246<I.  Y.)  402;  8.  e.  17  Am.  Dec  626. 

'  State  «.  Merchant,  37  Ohio   St.  >  Chenango  &c.  Ins.  Co.,  19  Wend. 

251.  (N.  Y.)  636. 

*  Matter  of  Wheeler,  2  Abb.  Fr.  (k.  *  Matter  of  Wheeler,  2  Abb.  Pr.  (N. 

8.)  (N.  Y.)  361.  s.)  (N.  Y.)  861. 


^  State  V.  Chute,  84  Minn.  186. 
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dent  stockholders,  may,  by  by-laws^  regulate  the  appointment,  nmnber 
and  qualifications  of  inspectors  of  corporate  elections.^    By  the  statute 
of  Oregon,  the  president  of  the  corporation  is  the  inspector  and  certifies 
who  are  elected  as  directors.^    By  the  statute  of  Missouri,  if  the  ob- 
ject of  a  corporate  meeting  be  to  elect  directors  or  to  take  the  vote  of 
the  stockholders  on  any  proposition,  the  president  shall  appoint  not  less 
than  two  shareholders,  who  are  not  directors,  as  inspectors,  who  shall 
receive  and  canvass  the  votes  cast  at  the  meeting  and  certify  to  him  the 
result.'    By  the  statute  of  Nebraska,  relating  to  the  first  election  held 
by  railroad  companies,  the  persons  named  in  the  certificate  of  incorpo- 
ration,  or  such  of  them  as  shall  be  present,  shall  be  inspectors  of  the 
election.^    By  the  statute  of  New  York,  at  a  special  election  called  in 
default  of  a  regular  election  to  elect  directors,  the  stockholders  shall 
elect  two  or  more  inspectors  of  the  election.*    By  the  statute  of  Oregon, 
relating  to  the  first  meetings  of  the  stockholders  of  any  private  corpora- 
tion, the  incorporators  present  at  the  meeting  shall  be  inspectors  of  the 
election,  and  shall  certify  who  are  elected  directors.®    By  the  statute  o' 
Wisconsin,  relating  to  elections  for  directors  of  railroad  companies,  the 
inspectors  shall  be  appointed  in  the  mode  pointed  out  by  the  by-iaws;^ 
and  the  directors  are  elected  at  the  time,  in  the  manner,  and  for  the 
term  fixed  by  the  by-laws.^    By  a  statute  of  Ohio,  within  15  days  be- 
fore meeting  for  election  of  directors,  or  determining  any  question  bj 
the  stockholders,  or  by  subscribers  to  stock,  or  stockholders  and  credit- 
ors of  corporation  for  organization,  any  one  entitled  to  vote  at  said 
meeting  owning  one-tenth  interest  in  corporate  stock  may  apply  to  a 
court  of  common  pleas,  or  if  the  court  is  not  in  session  to  any  judge 
thereof,    or    if  the  judge  is  absent  or  under  disability  to  probate 
court  of  county  in  which  the  meeting  is  to  be  held,  for  the  appoint- 
ment of  inspectors  of  such  election.     But  notice  must  be  served  on 
corporation,  and  court  may  require  newspaper  publication.^    If  court 
deems  such  appointment  proper,  it  shall  appoint  three  disinterested  per- 
sons as  inspectors,  retaining  the  right  to  vacate  one  or  all  such  appoint- 
ments and  supply  them  with  others.     If  any  inspector  fails  to  come,  his 
vacancy  may  be  supplied  by  the  stockholders. ^^    By  a  statute  of  Ar- 
kansas, relating  to  the  first  election  of  directors  of  a  railroad  company, 
the  commissioners  for  opening  books  of  subscription  named  in  the  articles 

1  1  Bey.  Stat.  Mo.  1889,  §  2484.  •  Hill  Laws  Ore.,  §  8228. 

«  Hill  Laws  Ore.,  §  8227.  ^  Rev.  Stat.  Wis.  1878,  §  1822. 

>  1  Rev.  Stat.  Mo.  1889,  §  2484.  >  Ibid, 

4  Comp.  Stat.  Neb.  1887,  chap.  16,  *  Rev.    Stat.    Ohio    (Oianqne),  f 

§  80.  8245a. 

»  3  Rev.  Stat.  N.  Y.  1889  (Banks  &  '    ^^  Key.  gtat.  (Gianque),  §  82455. 
Bros,  ed.),  p.  1726,  §  8. 
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of  association  shall  be  inspectors  of  the  election.^  By  statute  in  New 
York  and  Missouri,  inspectors  must  take  and  subscribe  the  following 
oath:  '*  I  do  solemnly  swear  that  I  will  execute  the  duties  of  inspector 
of  the  election  now  to  be  held  with  strict  impartiality  and  according  to 
the  best  of  my  ability."  * 

§  747.  Instance  of  an  Election  Void  because  Inspectors 
Illegally  Appointed.  — The  third  section  of  the  statute  of  New  York, 
for  the  incorporation  of  religious  societies,  provides  that  on  the  day  of 
the  election  of  trustees  two  of  the  elders  or  church  wardevis  shall  be 
chosen  to  proceed  as  inspectors  of  the  election ;  and  if  there  are  no  such 
officers,  then  two  of  the  members  of  the  church,  to  be  nominated  by  a 
majority  present,  shall  preside  at  such  election.     In  a  case  under  this 
statute  it  appeared  that  the  church  was  divided  into  two  factions,  one 
of  which  was  attached  to  the  clergyman  and  the  other  to  a  member 
named  Knapp,  who  acted  in  opposition  to  the  clergyman.     The  Knapp 
faction  worshiped  elsewhere  from  the  regular  meeting-house,  but  were 
entitled  to  attend  and  participate  in  the  election  of  trustees.     Such  an 
election  took  place  under  the  following  circumstances :    The  pastor  had 
assembled  the  congregation  for  the  purpose  of  delivering  an  address  to 
the  scholars  of  the  Sunday-school.     Immediately  after  the  conclusion  of 
the  address,  and  before  leaving  the  pulpit,.he  announced  that  the  time 
had  arrived  for  the  election  of  trustees,  and  he  immediately  nominated 
two  members  of  the  church,  who  were  not  elders,  to  preside  as  inspect- 
ors.   A  number  of  the  opposing  faction,  who  had  remained  outside 
the  church,  not  expecting  that  such  a  coup  d'etat  as  this  would  take 
place,  crowded  into  the  church  and  objected  to  these  persons  acting  as 
inspectors,  on  the  ground  that  they  were  not  elders.     Whilst  the  ques- 
tion was  under  discussion,  the  pastor  proposed  that  certain  resolutions 
should  be  read,  which  had  been  passed  by  the  church  on  the  morning 
of  that  day,  containing  censures  of  certain  members,  and  designating 
those  who  had  a  right  to  vote.     The  question  was  put,  and  the  reading 
of  the  resolutions  was  ordered  by  a  majority  of  the  meeting,  and  one  of 
the  inspectors  commenced  reading  them.     Thereupon  a  disturbance 
arose,  in  the  midst  of  which  Mr.  Knapp,  the  leader  of  the  opposing 
faction,  who  was  a  trustee  of  the  church,  nominated  two  deacons  of  the 
church  (who  it  seems  from  the  opinion  of  the  court,  were  elders),  as 
inspectors  of  the  election,  and  put  the  motion  to  vote.     It  was  carried 
by  a  number  of  voices,  and  not  dissented  to  by  any.     Then  there  was  a 
scramble  for  the  ballot  box.     The  faction  attached  to  Mr.  Ejiapp  suc- 

1  Ark.  Dig.  Stat.  1884,  §  6427.  «  Rev.  Stat.  Mo.  1889,  §  2486;  2  Rev. 

Stat.  N.  Y.  1882,  p.  1636,  §  6. 
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ceeded  in  obtaining  it.  They  held  their  election  immediately  in  one 
part  of  the  church,  while  the  faction  attached  to  the  pastor  held  their 
election  in  another  part.  Thns  there  were  two  elections  held,  which 
resulted  in  the  election  of  two  sets  of  trustees.  The  inspectors  of  the 
faction  adhering  to  Mr.  Knapp  issued  certificates  of  the  election  to  those 
who  had  been  chosen  at  the  election  held  by  them,  and,  for  some  reason 
not  disclosed,  they  issued  new  certificates  six  months  later.  On  an  in- 
formation in  the  nature  of  a  quo  warra'nJto  brought,  on  the  relation  of 
those  who  had  been  chosen  trustees  by  the  faction  adhering  to  the  pastor, 
there  was  a  verdict  and  judgment  in  favor  of  the  defendants.  It  was 
held  that  the  verdict  was  well  supported  by  the  evidence,  and  that  the 
judgment  was  according  to  law.  The  conduct  of  the  pastor,  in  proceed- 
ing in  the  manner  in  which  he  did,  was  censured  by  the  court ;  and  it 
was  held  that  the  inspectors  appointed  by  him,  not  being  elders  of  the 
chiu*ch  and  there  being  elders  present  who  might  be  appointed,  their 
appointment  was  in  violation  of  the  statutes  and  illegal,  and  that  the 
pretended  election  held  by  them  was  of  no  validity.  It  was  further 
held  that  the  election  held  by  the  opposing  party  under  inspectors  who 
had  been  chosen  by  those  present  without  any  dissenting  voices,  which 
inspectors  were  qualified  to  act  under  the  statute,  was  legal  and  valid, 
and  hence  that  the  trustees  chosen  by  them  were  entitled  to  their  offices.^ 

§  748.  Their  Duties  in  Condactingr  the  Election. —  If  the 

charter  or  governing  statute  prescribes  the  mode  of  conducting 
the  election,  that  must  be  followed ;  if  not,  then  the  mode  pre- 
scribed by  the  by-laws,  if  there  are  such  and  if  they  are  valid, 
must  of  course  be  pursued;  but  an  election  which  conforms 
neither  to  the  charter  nor  to  the  by-laws  may  be  held  void.^  In 
the  absence  of  a  statute,^  it  seems  that  the  duties  of  the  iuspect- 


1  People  V,  Peck,  11  Wend.  (N.  Y.) 
604;  «.  c.  27  Am.  Dec.  104. 

>  Thus,  where  there  was  a  charter 
proTlsion  requiring  the  mayor  of  the 
borough  to  be  chosen  out  of  the  capi- 
tal burgesses,  twenty-four  in  number, 
and  there  was  also  a  custom  founded 
on  a  by-law,  by  which  the  burgesses 
at  large  first  named  five  burgesses  oat 
of  the  whole  number,  and  from  this 
fiye  the  mayor  was  elected;  and  in- 
stead of  pursuing  this  mode,  the  bur- 
gesses at  large  nominated  eight  of 
their  number,  out  of  which  number 
the  mayor  was  elected, —  it  was  held 
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that  the  election  was  void,  because  it 
pursued  neither  the  charter  nor  the 
by-law.  ^*  It  1b  not  under  the  char- 
ter, for  that  says  it  mast  be  out  of  the 
capital  burgesses  at  large,  and  here 
they  confined  themselves  to-eight;  cor 
is  it  according  to  the  usage  (founded 
on  the  by-law),  because  more  than 
five  were  nominated;  which  brings  in 
all  the  confusion  that  was  designed 
to  be  avoided  by  that  provision." 
Barber  v,  Bonlton,  1  Strange,  314. 

^  By  a  recent  statute  of  Pennsyl- 
vania, *<the  certificate  of  stock  and 
transfer  books,  or  either,  of  any  cor- 
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ors  are  minisieriai  merely,  and  that,  in  case  the  right  of  a 
member  to  vote  is  ehctUenged^  they  must  determine  the  right  by 
what  appears  on  the  transfer  books  of  the  company,  and  cannot 
look  beyond  them,^  or  inquire  into  the  equities  on  which  the 
stock  is  held,^  or  require  the  corporator  to  prove  his  right  to 
vote  by  his  oath^  as  in  the  case  of  a  public  election,  when  such 
right  is  challenged.^  Under  the  statutes  of  New  York,  in  the 
case  of  an  election  in  a  religious  corporation  ^  after  the  ballots 
have  been  received  by  the  inspectors,  without  challenge  or  ob- 
jection, their  right  to  inquire  into  the  character  of  tiie  voter 
cea9ee.  The  only  duty  which  remains  for  them  to  perform  is  to 
courU  (he  btdlois,  and  return  the  number  of  votes  received,  and 
the  names  of  those  having  the  greatest  number^ 

§  749.  Caunot  Pass  upon  Validity  of  Proxies. —  The  in- 
spectors of  election  have  no  power  to  try  and  determine  the  gen- 
uineness of  the  proxies  offered  by  the  membeis  present ;  but  if 
a  proxy  is  apparendy  the  act  of  a  stockholder,  and  regular  on 
its  face,  they  must  admit  the  right  to  vote  in  respect  of  it  A 


poratton  .  .  .  aJaa^h^  prima  fade 
eTidence  oi  the  right  to  YOte  thereon, 
by  the  person  named  therein  as  the 
owner, either  personaUy  or  by  proxy." 
But,  on  objection  by  a  stockholder, 
that  the  stock  is  not  owned  absolutely 
and  bona  fide  by  such  person,  the 
judges  of  election  shall  inquire  into 
and  determine  the  question  summarily, 
and  ii  found  to  be  not  so  owned,  his 
votes  shall  be  rejected ;  and  in  such  a 
case  the  beneficial  owner  thereof  shall 
be  entitled  to  vote.  Penn.  Act  May  7, 
1889;  Pub.  Laws  Penn.  18S9,  No.  108, 
P.1Q2. 

^  Blatter  oi  Long  Island  Bailroad, 
19  Wend.  (N.  Y.)  37. 

s  People  «.  Kip,  4  Cow.  (N.  Y.)  8S2, 
note. 

s  People  0.  Tibbetts,  4  Cow.  (N.  Y.) 
868;  People  v.  Kip,  4  Cow.  (N.  Y.) 
883,  note.  The  act  of  incorporation 
of  a  bank  provided  **-  that  each  stock- 
holder shall  be  entitled  to  one  vote  for 
each  share  of  the  st«ck  of  the  bank, 


which  he  shaU  have  held  in  his  own 
name  at  least  fourteen  days  previous 
to  the  time  of  voting."  It  was  held, 
xmder  this  statute,  that  the  inspectors 
of  an  election  of  the  corporation  had 
no  right  to  inquire  beyond  the  legal 
ownership  of  the  stock  for  the  length 
of  days  prior  to  the  election  men- 
tioned ;  that  it  was  not  competent  for 
them  to  p^s  a  by-law  under  which  the 
inspectors  of  the  election  might  in- 
quire upon  the  oath  of  persons  offer- 
ing to  vote,  into  the  equities  upon 
which  they  held  the  shares  of  stock  in 
respect  of  which  they  tendered  their 
votes.  People  v.  Kip,  4  Cow.  (N.  Y.) 
882,  364,  note. 

*  People  V,  White,  11  Abb.  Pr.  (N. 
Y.)  168;  Hart  v,  Harvey,  82  Barb. 
(N.  Y.)  56;  8.  c.  10  Ab.  Pr.  (N.  Y.) 
821 ;  19  How.  Pr.  (N.  Y.)  246. 

ft  Be  CecU,  36  How.  Pr.  (N.  Y.)  477. 
Thus  in  an  election  of  officers  of  a  cor- 
poration, one  stockholder  claimed  to 
represent   another     as   proxy,     and 
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They  cannot  reject  a  written  proxy,  regular  in  form  and  appar- 
ently the  act  of  the  stockholder,  ou  the  ground  that  it  is  not  ao- 
knowledged  or  proved  by  a  svbscribing  witness.^  But  the  mere 
announcement  by  the  president^  that  a  proxy  which  has  been  pre- 
sented cannot  be  voted  upon,  does  not  entitle  the  holder  to  com- 
plain, if  he  acquiesces  and  refrains  from  offering  the  vote  upon  it 
when  the  vote  is  taken ;  for  the  action  of  the  president  being  un- 
authorized and  nugatory,  his  vote  has  not  been  in  fact  excluded.^ 

§  750.  Irregnalar  Ballots.  —  The  intention  of  the  elector  can- 
not be  inquired  into,  even  in  a  proceeding  in  the  nature  of  a  quo 
warranto^  except  in  so  far  as  it  can  be  discovered  in  the  ballot 
which  he  has  deposited  in  the  box.  It  is  not  permissible  to 
prove  that  he  intended  to  vote  for  one  man,  when  he  actually 
cast  his  ballot  for  another  man.'  Thus,  if  two  ballots  he  folded 
together  J  one  for  one  candidate  and  the  other  for  the  opposing 
candidate,  it  is  inadmissible  to  allow  the  person  who  deposited 
them  to  prove  by  his  oath,  for  which  candidate  he  intended  to 
vote.^  So,  it  has  been  held  that  where,  at  an  annual  town  meet- 
ing, the  electors  had  limited  the  number  of  constables  to  he  chosen 
to  four,  ballots  containing  the  names  of  more  than  four  persons, 
designated  as  voted  for  for  the  office  of  constable,  could  not  be 
canvassed,  but  must  be  rejected,  since  it  could  not  be  told  which 
ones  were  really  the  choice  of  the  voter.*^  But  a  ballot  cast  for 
a  candidate  for  office,  in  which  only  the  initial  letters  of  his 
Christian  name  are  inserted,  —  as  J.  R.  Eastman  for  John  B. 


showed  a  power  of  attorney. .  He  also 
had  a  letter  of  Instructions,  of  which 
he  informed  the  inspectors,  bat  they, 
without  asking  to  see  it,  rejected  the 
proxy,  on  the  ground  that  the  omis- 
sion of  the  date  in  the  power  of  attor- 
ney exciied  their  suspiciona.  It  was 
held  that  the  proxy  should  have  been 
re'ceiyed.  Be  St.  Lawrence  Steamboat 
Co.,  44  N.J.  L.  529. 

1  Matter  of  CecU,  »6  How.  Pr.  (N. 
Y.)  477. 

'  State  V.  Chute,  34  Minn.  135;  8,  c. 
34  N.  W.  Rep.  863. 

s  Loubat  V,  LeRoy,  15  Abb.  Fr.  (n . 
S.)  (N.  Y.)  14. 
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*  People  V,  Seaman,  5  Denlo  (N. 
Y.),  409,  412. 

*  People  V.  Loomis,  8  Wend.  (N. 
Y.)  896.  A  meeting  of  the  directors 
of  the  branch  bank  was  called  to 
choose  three  directors.  At  this  meet- 
ing, a  part  of  the  stockholders  TOted 
a  ticket  having  three  names  on  it. 
The  number  of  tickets  voted  with  five 
names  was  two  hundred  and  twelve, 
of  the  tickets  with  three  names  eighty- 
eight.  The  three  candidates  were  de- 
clared elected.  Held,  that  they  were 
duly  elected.  State  v,  Thompson,  27 
Mo<  865. 
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Eastman,  — is  a  legal  ballot  for  the  person  designated  by  such 
initials,  provided  that  it  be  found,  in  a  proceeding  in  the  nature 
of  a  quo  toarranto J  by  the  verdict  of  a  jury,  that  he  was  the  per- 
son whom  the  electors  intended  to  designate  by  such  name.^ 

§  751.  The  Count.  —  Under  the  provisions  of  the  New  York 
statute  relating  to  religious  corporations^  the  judges  of  an  election 
for  trustees  of  a  religious  corporation  have  no  power  to  pass 
upon  the  qualifications  of  voters,  and  reject  votes  after  they 
have  been  once  received.  The  reason  is,  that  the  voter  is  en- 
titled, when  he  is  challenged,  to  be  heard^  and  that  the  judges  can- 
not be  presumed  to  know  the  contents  of  the  ballot  so  as  to  sep- 
arate the  legal  from  the  illegal.' 

§  752.  Totes  for  Ineligible  Candidates  «  Thrown  Away."  — 

Votes  which  the  returning  officers  are  clearly  bound  not  to  count, 
stand  precisely  the  same  as  no  votes  at  all,  and  those  who  cast 
them  are  deemed  to  have  assented  to  the  votes  which  were  law- 
fully cast.  It  was  so  held  in  an  old  unreported  case  of  a  corpo- 
rate election,  '*  where  ten  voted  for  Roberts  and  ten  for  Bos- 
cawen,  a  non-inhabitant:  the  votes  given  for  the  non-inhabitant 
where  inhabitancy  was  necessary,  were  holden  to  be  thrown 
away.**  ■  In  another  case,  **  where,  out  of  eleven  voters,  five 
voted  and  six  refused,  the  court  held  that  the  six  virtually  as- 
sented." *  This  case  is  said,  in  a  note,  to  have  been  a  case  con- 
cerning **  an  election  of  a  burgess  of  Westbury  upon  a  single  va- 
cancy. Six  voted  for  Withers  singly ;  six  others  voted  for  two 
persons  jointly, though  it  was  upon  a  single  vacancy.  The  court 
held  clearly  that  the  double  votes  were  absolutely  thrown  away, 
and  refused  to  grant  an  information  against  Withers."  ^  A  more 
recent  authority  is  to  the  effect  that  votes  cast  for  a  candidate 
who  is  ineliffible  will  not  be  discarded,  so  as  to  give  the  election 

^  People  V.  Seaman,  5  Denio  (N.  been  ruled  in  the  case  of  Taylor  v. 

T.)|  409.   See  also  People  v.  Fergnson,  Mayor  of  Bath,  temp.  Ld.  Ch.  J.  Lee, 

8  Cow.  (N.  Y.)  102.  B.  R. 

'  Hartt  V.  Harvey,  10  Abb.  Pr.  (n.  *  Rex  v.  Withers,  as  quoted  by  Mr. 

8.)  (N.  Y.)  881.  Justice  Wllmot  In  2  Burr.  1020. 

'  Beg.  V.  Boscawen,  cited  2  Burr.  *  /bid.,  2  Burr.  1020,  note. 

1021,  note.    The  same  Is  said  to  haye 
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to  a  candidate  having  a  minority  of  votes,  unless  the  electors 
knew  of  the  ineligibility  of  the  candidate  voted  for.^ 

§  763.  Camnlative  Voting. — For  the  protection  of  the  rights 
of  minorities  in  corporations,  and  in  order  to  prevent  a  majority 
of  the  shareholders  from  filling  the  board  of  directors  with  them- 
selves or  their  nominees,  the  principle  of  cumulative  voting  at 
elections  for  directors  has  been  devised  and  established,  in  sev- 
eral States  by  constitutional  provisions,  and  in  others  by  statutory 
enactments.  The  theory  of  these  provisions  is  that  any  share- 
holder may,  at  his  pleasure,  vote  for  an  entire  ticket,  so  to  speak, 
that  is,  for  as  many  persons  as  there  are  directors  to  be  elected, 
or  he  may  cast  for  one  particular  director  as  many  times  the  same 
number  of  votes  as  there  are  directors  to  be  elected.  To  illus- 
trate :  suppose  that  there  are  five  directors  to  be  elected,  and  a 
particular  shareholder  is  entitled  to  vote  in  respect  of  one-fifth 
of  the  shares.  He  may  cast  one  vote  for  five  persons  named  on 
his  ballot,  or  he  may  cast  five  votes  for  one  person, —  and  so  in 
that  proportion. 

§  754.  Oonstitiitlonal  ProTisions  as  to  Cmanlative  YottniT-*— 

*'  In  all  elections  for  directors  or  managers  of  corporations,  every  stock- 
holder shall  have  the  right  to  vote,  in  person  or  by  proxy,  the  number 
of  shares  of  stock  owned  by  him  for  as  many  persons  as  there  are  di- 
rectors or  managers  to  be  elected,  or  cumulate  said  shares  and  give  one 
candidate  as  many  votes  as  the  number  of  directors  multiplied  by  the 
number  of  his  shares  of  stock  shall  equal,  or  to  distribute  them,  on  the 
same  principle,  among  as  many  candidates  as  he  shall  think  fit ;  and  such 
directors  or  managers  shall  not  be  elected  in  any  other  manner,  except 
that  members  of  co-operative  societies  formed  for  agricultural,  mercantile 
and  manufaoturing  purposes,  may  vote  on  all  questions  affecting  such 
societies  in  manner  prescribed  by  law."  a  .  -  -  -  **  The  general  as- 
sembly shall  provide  by  law  that  in  all  elections  for  directors  or  man- 
agers of  incorporated  companies  every  stockholder  shall  have  the  right 
to  vote,  in  person  or  by  proxy,  for  the  number  of  shares  of  stock  owned 
by  him,  for  as  many  persons  as  there  are  directors  or  managers  to  be 

1  Best.  Lawrence  Steamboat  Co.,  44  only  be  raised  In  the  courts.    Be  St 

N.  J.  L.  629.    Inspectors  of  an  election  Lawrence  Steamboat  Co.,  44  N.  J.  L. 

for  directors  have  no  power  to  pass  529. 

upon  the  eliglbUity  of  the  person  for         '  Cal.  State  Const«  1S79,  art.  12, 

whom  the  votes  are  proposed  to  be  §  12. 
cast.    The  question  of  eligibility  can 
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deoted,  or  to  cumulate  said  shares,  and  give  one  candidate  as  many  votes 
ts  the  number  of  directors  multiplied  by  the  number  of  his  shares  of  stock 
shall  equal,  or  to  distribute  them  on  the  same  principle  among  as  many 
candidates  as  he  shall  think  fit ;  and  such  directors  or  managers  shall  not 
be  elected  in  any  other  manner."^  -  -  -  -  ^* In  all  elections  for 
directors  or  managers  of  any  incorporated  company,  each  shareholder 
shall  have  the  right  to  cast  as  many  votes  in  the  aggregate  as  shall  equal 
the  number  of  shares  so  held  by  him  or  her  in  said  company,  multiplied 
bj  the  number  of  directors  or  managers  to  be  elected  at  such  election ; 
and  each  shareholder  may  cast  the  whole  number  of  votes,  either  in  per- 
son or  by  proxy,  for  one  candidate,  or  distribute  such  votes  among  two 
or  more  candidates ;  and  such  directors  or  managers  shall  not  be  elected 
in  any  other  manner."^  ....  A  similar  provision  exists  in  the 
present  constitution  of  Pennsylvania.  ^  It  was  held  to  be  self-enforcing  y 
and  not  merely  directory  to  the  legislature.^ 

S  755.  Statatory  Provisions  as  to  GmniilatiTe  Toting.  — The 

right  of  cumulative  voting  is  also  provided  for  in  many  of  the  States  by 
statute.  Hius,  in  Illinois,  following  the  constitution  of  that  State,  iti3 
provided  that  every  subscriber  shall  have  the  right  to  vote,  in  person 
or  by  proxy,  for  his  number  of  shares,  for  as  many  persons  as  there  are 
directors  or  managers  to  be  elected,  or  may  consolidate  his  votes  and 
east  as  many  for  one  candidate  as  the  number  of  his  shares,  multiplied 
bj  the  whole  number  to  be  elected  or  to  distribute  them  on  the  same 
principle  among  as  many  candidates  as  he  shall  think  fit ;  and  that 
directors  or  managers  may  not  be  elected  in  any  other  manner.^  A 
similar  provision  exists  in  Kansas,  but  with  the  proviso  that,  in  elec- 
tions of  directors  for  corporative  associations,  no  stockholder  shall  be 
allowed  to  cast  more  than  one  vote  multiplied  by  the  number  of  di- 
rectors of  the  association.^  In  Missouri,  in  elections  for  directors  or 
managers,  each  elector  shall  cast  as  many  votes  as  he  has  shares  of 
stock,  multiplied  by  the  number  of  directors  or  managers  to  be  elected, 
and  he  may  distribute  said  votes  among  two  or  more  candidates,  or  cast 

1  ni.  Const,  of  1870,  art.  11,  §  8.  Neb.  Const.  1875,  art.  11,  §  5,  with  un- 

*  Mo.  Const,  of  1875,  art.  12,  §  6.  important  verbal  variations;   W.  Va. 

Const.   Idaho,  1889,  art.   11,  §  4  (ex-  Const.  1872,  art.  11,  §4  (substituting 

(cept  the  word  "  legislature  "  used  the  word  **  legislature  "  for  "  general 

instead    of    "general    assembly");  assembly"). 

Const  Montana,  1889,  art.  15,  §  4  (ex-  s  Const.  Penn.  1874,  art.  16,  §  4. 

<^t  that  the  words  'Megislative  as-  *  Pierce  v.  Commonwealth,  104  Pa. 

Bcmbly »'  are  used  instead  of  "  general  St.  150. 

MBemWy,"  and  the  words  "  directors  *  Starr   ft  Curt.  111.  Stat.,  p.  610, 

or  trustees"  are  used  instead  of  the  §  3. 

Words   "  directors   or   managers");  •  Gen.  Stat.  Kan.  1889,  J  1185. 
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all  for  one.  This  mode  of  election  is  exclasive.^  Similar  provisions 
exist  in  Texas. ^  In  California,  the  statute  provides  that  aU  elections 
shall  be  by  ballot,  each  person  having  the  right  to  vote,  in  person  or 
by  proxy,  all  the  shares  standing  in  his  name  at  least  ten  days  before 
the  election,  for  as  many  persons  as  there  are  directors  to  be  elected, 
or  cumulate  and  give  one  candidate  as  many  votes  as  his  number  of 
shares  multiplied  by  the  number  of  directors  to  be  elected,  or  dis- 
tribute them  on  the  same  principle  among  the  candidates,  as  he  sees 
fit.  In  corporations  having  no  capital  stock  each  member  may  give  one 
director  as  many  votes  as  there  are  directors  to  be  elected.  ^ 

§  756*  Judicial  Decisions  on  the  Subject  of  Oumolative 
Voting.  — This  right  of  cumulative  voting  does  not  exist,  unless 
it  is  expressly  conferred  by  an  operative  constitutional  provision 
or  statute.*  Constitutional  provisions  of  this  kind  are  not  retroac- 
tive.'^ I'hey  do  not  operate  upon  existing  charters,  unless  such 
charters  are  subject  to  the  power  of  the  legislature  to  modify  or 
repeal  them,  under  principles  elsewhere  stated.*  Construing  the 
provision  of  the  Missouri  constitution,  it  has  been  reasoned 
that,  although  the  language  is  broad  enough  to  include  all  cor- 
porations, those  previously  in  existence  as  well  as  those  tbei*e- 
ufter  to  be  created,  yet,  on  a  familiar  rule  of  interpretation,  it 
would  not  be  regarded  as  applying  to  corporations  previously 
created  with  an  express  exemption  in  their  charters  from  the 
operation  of  the  general  law  by  which  the  legislature  was  author- 
ized to  repeal,  alter,  or  suspend  the  charter  of  every  corporation. 
An  intention  thus  to  interfere  with  existing  franchises  would  not 
be  imputable  to  the  convention  which  framed  the  constitution, 
unless  their  purpose  had  been  couched  in  explicit  language.  If 
such  were  the  purpose  of  the  constitutional  provision,  it  would 
be  void  under  the  Federal  constitution,  as  interpreted  in  the 
Dartmouth  College  Case,^  in  respect  of  such  prior  corporations, 

>  1  Rev.  Stat.  Mo.  1889,  §  2490.  State  v.  Greer,  78  Mo.  188;  reversing 

>  2  Sayle  Tex.  Civ.  Stat.  1888,  art.      «.  c.  9  Mo.  App.  219. 
4128.  •  Ante,  §  89. 

*  Deer.  Code  Cal.,  vol.  2,  ^  307.  ^  Trustees  of  Dartmouth  v.  Wood- 

«  State  V.  Stockley,  45  Ohio  St.  304 ;  ward,  4  Wheat.   (U.    S.)   518.      See 

19  Am.  &  Eag.  Corp.  Cas.   143;   18  also   Sloan  v.  Bailroad  Co.,  61  Ho. 

Northeast.  Rep.  279;  11  West.  Rep.  259;  24,  30;  Scotland  Co.  v.  RailFoad  Co., 

2  Kail,  ft  Corp.  L.  J.  474.  65  Mo.  128,  135. 
&  Baker's  Appeal,  109  Pa.  St.  461 
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as  impairing  the  obligation  of  the  contract  subsisting  in  the 
special  charters  granted  them  by  the  legislature  and  accepted  by 
them.  Nor  was  it  an  answer  to  this  position  to  say  that  the 
right  of  voting,  under  the  prior  system,  was  not  a  right  of  sub- 
stantial value,  upon  the  faith  of  which  corporators  could  be  sup- 
l)osed  to  have  embarked  their  capital  in  corporate  enterprises.^ 
Nor,  in  the  opinion  of  the  Supreme  Court  of  Missouri,  could  such 
a  constitutional  provision  be  upheld  on  the  theory  of  beinga  neces- 
sary police  regulation,  and  hence  not  within  the  doctrine  of  the 
Dartmouth  College  Case.'  On  principles  elsewhere  discussed,'  it 
is  not  competent  for  the  directors  of  a  corporation,  to  accept  for  the 
corporation  such  a  constitutional  provision  ;  since  such  an  accept- 
ance involves  a  constituent  change  in  the  corporation,  which  re- 
quires unanimous  consent,^  or  according  to  one  view,  the  concur- 
rence of  a  majority  in  value,  by  a  regular  vote  at  a  meeting  duly 
called  for  that  purpose.'  An  election  held  for  seven  directors  of 
a  private  corporation  created  under  Pennsylvania  general  cor- 
poration act  of  1873,  at  which  the  cumulative  system  of  voting 
was  employed,  and  five  directors  only  received  the  necessary 
pluralities,  is  valid  as  to  the  five  so  elected,  and  they  have  full 
power  to  act  as  a  board,  even  though  two  remaining  directors 
were  not  chosen.* 

§  757.  Certificate  of  Blectton.  —  If  the  statute  requires  the 
inspectors  to  make  out  and  give  to  the  successful  candidates  a 
certificate  of  their  election,  it  may  become  a  question  what  force 
and  effect  are  to  be  ascribed  to  such  a  certificate ;  and  here,  as 
in  other  cases,  the  language  of  the  applicatory  st9.tute  must  be 
carefully  considered.  The  subject  is  illustrated  by  several  of 
the  earlier  cases  in  New  York,  where  such  a  statute  was  in  ex- 
istence. In  one  of  them  it  was  laid  down  that  a  certificate  is  not 
emrUial  to  enable  a  person  elected  a  trustee  to  take  the  office  ; 
and  that  if  the  inspectors  neglect  or  refuse  to  give  a  certificate, 

^  State  0.  Greer,  78  Mo.  188;  re-  Vt.  140;   Sloan  v.  Pacific  B.  Co.,  61 

▼using  $,  e.  9  Mo.  App.  219.     Com-  Mo.  24 ;  Broom  Leg.  Max.  894. 

pan  Hays  v,  Ck>in.,  82  Fa.  St.  618,  <  Ante,  §  86. 

528,  cited  by  botii  of  tiie  BOssonri  ^  Ante,  §  71,  e$  aeq. 

eoorti.  '  Baker's  Appeal,  109  Fa.  St.  461. 

*  State    V.    Greer,    supra;    citing  <  Wriglitv.  Commonwealtti,  109Fa. 

Thoipe  V,  Batland  &c.   B.   Co.,  27  St.  560. 
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tlie  partj  entitled  to  the  offiee  m»j  here  his  nf^  to  H  declared 
in  a  judicial  proceeding.^    Again,  it  has  been  held^  under  tht 
same  statute,  that  a  certifieate,  under  the  hands  and  seab  of  the 
inspectors  of  the  election,  that  a  person  has  been  diify  elected  a 
trustee,  is  prima  facie  evidence  of  his  ri^it  to  the  office.    Bat 
this  applies  only  to  certificates  which  have  no  yitiatisig  quality  on 
their  face*    If  a  certificate  recites  facts  which  show  that  the  per- 
sons whom  the  inspectors  have  declared  to  be  elected  were  not 
elected,  of  course  it  is  not  evidence  of  their  right  to  the  office, 
but,  on  the  contrary,  it  demonstratee  that  do  such  right  exists. 
The  reasoning  is  that  the  statute  merely  provides  that  the  cer- 
tificate shall  entitle  the  party  who  has  been  elected  to  hold  tbe 
office.    It  is  the  fact  of  t/te  etection^  and  not  the  poaBeflsioB  of 
the  certificate,  which  lies  at  the  foundation  of  the  right.    Wbere 
there  is  no  election  there  is  no  right,  and  the  certificate  eauiot 
create  a  right.     The  certificate  being  merely  prima  fade  evi- 
denoe  of  the  fight,  it  is  oompetent  to  go  behind  it  and  inqmre 
into  tbe  facts  €i  the  e)ection«^    The  estaUished  jmnciple  seenu 
to  be  that,  in  a  proceeding  in  the  nature  of  a  qw^taarranto  to  trj 
the  title  to  a  public  or  corporate  office,  it  is  competent  to  go  be- 
hind tbe  certifiicatei  of  election,  ^Rdneh  baa  been  given  by  tbe 
proper  authority  to  the  defendant,  which  certificate  would  other- 
wise be  conclusive,  for  the  purpose  of  ascertaining  the  real  facts 
of  tbe  ease.' 


*  People  V.  Peek,  11  Wend.  (K.  T.) 
OM,  61U 

>  Uartt  o.  Harvey,  10  Abb^  Pr.  (N. 
Y.)  321. 

'  Pteople  t?.  SeamaDi  5  Denlo  (N. 
T.)r^09;  People  o.  Ferguson,  8  Cow. 
(N.  Y.)  102 •,  People  v.  Vail,  2(K  Wend. 
12;  People  v.  Van  Slyck,  4  Cow. 
(N.  Y.)  297.  Tlius,  It  Is  held  In  New 
York  that  it  i»  competent,  in  a  pro- 
ceeding by  an  information,  in  the  na- 
ture of  a  quo  wmrrantOf  to  go*  behind 
the  certificate  of  thocoantj  caavaesera 
as  to  the  town  canyass,  and  reeiisfy  an 
error  in  the  statement  of  tbe  inspect- 
ors; and  it  appearing  thai  tbe  irotes 
in  fr  particular  town  were  regalarly 
canyassed,  and  that  the  inspectors  set 
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down,  en  what  they  called  a  ernnss 
shecty  tiie  waaiber  ol  yotes  gjtfen  to 
each  o£  the  candidates  for  the  office 
contested^  but  in  making  their  final 
statement,  after  stating  the  wbole 
nnmber  of  yofies,  they  amitla^  ^ 
mistake,  to  add  how  many  were  given 
to  each  of  the  persons  yoted  for  by 
the  electors,  —  it  was  held  competent 
to  hear  eyideaoe  tending  to  shorn  tiiat 
the  relator,  and  not  the  defendant, 
had  been  elected  by  the  greater  aom- 
ber  at  yotes;  and  aooording]^  it  m 
adjudged  b j  tbe  court,  coatraiy  to  tte 
oertiAcate  ol  the  county  canyasotfB  la 
the  particular  case,  that  the  ztliMir 
was  duly  elected.  People  v.  Vafl,  20 
Wend.  (N.  Y.)  12. 
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{  758.  Statutory  Provisions  as  to  Conduct  of  Elections.  — 

By  Uie  «<)atiite  at  MiseKMiri,  the  lakdeiiaig  ahAll  ooaveae  at  9  a.  m.  and 
continue  three  hours,  unless  its  object  is  sooner  accomplished.     But  if  it 
be  convened  for  any  other  purpose  than  holding  an  election  or  voting  on 
&  proposition,  it  shall  be  regulated  by  the  by-laws,  as  to  tiie  manner  and 
time  of  convening  it  and  the  manner  of  conducting  it.^    By  the  statute 
of  New  Yorky  when    the  right  of   any  person  to  vote  is  challenged, 
tlie  ioBpectors  shall  requira  the  transfer  booioB  ot  the  ccHnpany,  and 
from  those  books  shall  decide  the  challen^ ;  and  all  shares  standing 
on  such  books  in  the  name  of  any  person  sfiall  be  Toted  by  him  or 
by  his  proxy,  subject  to  other  provisions  of  the  statute. ^    By  a  statute 
of01do,«a  agent  of  the  corporation,  must  make  out  a  list  of  stock- 
holders from  the  transfer  book,  showing  tHuober  and  class  of  shares  of 
eack  on  dste  of  dosii^  transfers  before  the  meeting,  and  if  no  such 
time  is  fixed,  ten  days  before  the  meeting.    This  shall  be  given  to  the 
inspectors,  and  shall  be  prima  facie  evidence  of  the  ownership  of  stock, 
lu  case  this  is  absent,  inspectors  shall  ascertain  the  ownership  by  cor- 
porate books,  certificates  ci  stock,  or  other  satisfactory  proof.     They 
shall  receive  and  count  the  votes   Cftst  at  such  meetizig,  or  at  any 
adjmrmment  thereof,  either  upon  an  election,  or  for  the  decision  of  a 
question,  and  determine  tiie  result,  and  tiieir  return  shall  be  jpnma/oct'e 
evidence  thereof.'    By  the  statute  of  Arkansas,  applicable  to  railroad 
companies,  the  inspectors  appointed  by  the  commissioners  must  openly 
4xnmt  the  votes  vLod  declare  the  result,  and  within  10  days  file  a  certi- 
ficate, subscribed  by  a  majority  of  them,  with  the  Secretary  of  State, 
and  with  county  clerk  in  each  county  through  wWch  proposed  line 
passes.^    By  statute  in  New  York,  when  the  directors  of  any  corporation 
shall  neglect  to  adopt  a  by-law  providing  for  the  annual  election  ol 
dineetoss,  for  flixty  days  after  the  first  year  of  corporate  existence,  the 
stockholders  may  elect  directors  in  the  place  of  tiie  directors  holdingover^, 
in  the  nanner  pointed  oat  by  such  statute.    If  at  the  meeting  held  to  elect 
such  directors,  the  books  of  the  corporation,  showing  who  were  and  are 
stockholders  of  the  association,  are  absent,  each  stockholder,  in  order  to 
be  entitled  to  vote  at  such  election,  must  make  or  present  a  statement  in 
writiag  signed  and  verified  by  him,  setting  forth  the  number  of  shares  of 
tiw  stockof  such  c<M*poratlaii  standing  in  his  name  on  its  books  and  upon 
^ieli  he  is  eoKatled  tovote,  and  file  the  same  with  the  inspectors  of  dee- 
tioB.    l^hereupoDi  be  ib  entitied  to  vote  on  sudi  stodL,  so  appearing  to  be 
owned  by  him,  and  standing  on  the  books  of  the  corporation  in  his  name.^ 

^  I  Ser.  Stat.  Mo.  1889,  $  2484.  «  Ark.  Dig.  Stat.  1884,  §  5427. 

<  2  Rev.  Stat.  N.  T.  1882,  p.  1585,  §  6.  »  3  Rev.  Stat.  N.  Y.  (Banks  &  Bros. 

*  Bev.     Stat.      Ohio       (Giauqae)  8th  ed.)«  p.  1726,  {  S. 
§  8245  (5). 
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Article  V.  RiaHT  to  the  Office  :  Contesthio  the  ELEcnoir. 


Section 

761.  Inadeqnacy  of  the  remedy  by  cer- 

tiorari, 

762.  Inadequacy    of    the    remedy  by 

mandamus, 
768.  iDBtances  of  the  use  of  mandamus, 

764.  No  remedy  in  equity  except  when 

the  question  arises  collater- 
ally. 

765.  Statutory  proceedings  to  contest 

corporate  elections. 

766.  Information  in  the  nature  of  quo 

warranto,  ' 

767.  A  civil  proceeding. 

768.  This  remedy  denied  in  the  case 

of  officers  who  are  mere  serv- 
ants or  employes  and  removable 
at  pleasure. 

769.  Any  person  interested  may  be  re- 

lator. 

770.  Information  filed  by  the  attorney- 

general  or  prosecuting  attor- 
ney. 

771.  What  the  information  must  al- 

lege. 

772.  The  plea. 

778.  Misjoinder  of  parties. 

774.  Leave  to   file  discretionary  with 

court. 

775.  When  the  relator  bound  to  show 

title. 

776.  Distinctions  as  to  the  burden  of 

proof. 


Section 

777.  The  rule  in  New  Yorlc. 

778.  Bemedy   exists  only  against  a 

■party  in  possession. 

779.  Matters  of  evidence. 

780.  Bemedy  does  not  extend  to  mere 

irregularities,  mistakes,  etc. 

781.  Rules  of  decision  in  cases  where 

legal  votes  have  been  rejected 
or  illegal  votes  received. 

782.  Where  two  factions  organize  two 

meetings. 

783.  Party  receiving  the  next  highest 

number  of  votes,  where  suc- 
cessful candidate  disqualified. 

784.  Validity  of  election  where  whole 

number  not  elected. 

785.  Judgment  where  term  of  office  has 

expired. 

786.  Proceeding  against  an  incumbent 

who  is  disqualified. 

787.  Estoppel  to  raise  objection. 

788.  Title  to  corporate  office  not  im- 

peached collaterally. 

789.  Presumptions  in  favor  of  regu- 

larity. 
,  790.  Eligibility   for  the  office  of  di- 
rector. 

791.  Classification  of  directors. 

792.  Holding  over. 

798.  Statutory  provisions  that  direct- 
ors shall  hold  over. 
794.  Resignation  of  a  corporate  office. 


§  761.  Inadeqaacy  of  the  Bemedy  by  Oertforarl.  —  In  case 
of  the  illegal  electioa  or  appointment  of  public  officers  or 
the  legal  removal  of  such  officers,  a  remedy  frequently  re- 
sorted to  is  the  common  law  certiorari.  This  remedy  ha^ 
been  considerably  ased  in  New  York.^  But  the  inadequacy  of 
the  remedy  by  certiorari  has  been   perceived  in  that  State, 


1  As  to  the  use  of  this  remedy  in 
such  cases,  see  Wood  v.  Peake,  8 
Johns.  (N.  T.)  69;  Wildy  v.  Wash- 
burn, 16  Johns.  (N.  Y.)  49;  Lawton  v. 
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People  V,  Van  Slyck,  4  Ck>w.  (N.  T.) 
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and  it  has  been  pointed  oat  that  an  information  in  the  na- 
ture of  quo  warranto  is  specially  adapted  to  such  cases,  and  is 
pecoliarly  appropriate  to  try  the  right  to  the  office,  and  to  gi^e 
the  full  measure  of  redress  in  case  of  success.^ 

§762.  Inadequacy    of  the   Remedy  by  llandamiis. — On 

principle,  it  would  seem  that  a  mandamus  cannot  be  made  to 
take  the  place  of  a  quo  wan*anto  as  to  oust  an  usurper  from  a 
corporate  office.'  According  to  the  practice  of  the  Court  of 
King's  Bench,  the  writ  of  mandamus  was  never  used  to  vindicate 
a  mere  private  right ;  its  office  was  restricted  to  rights  of  a  pub- 
lic nature.  It  was  therefore  denied  where  it  was  applied  for  to 
restore  officers  of  strictly  private  corporations  who  had  been 
ousted  from  their  offices.'  This  restriction  upon  the  use  of  the 
writ  of  mandamus  has  disappeared  for  the  most  part  in  the 
United  States ;  and  it  has  been  held  in  Massachusetts,  upon  a 
learned  review  of  the  precedents,  that  a  writ  of  mandamus  may 
be  used,  where  a  manufacturing  corporation  is  in  fact  and  theory 
the  petitioner,  to  compel  a  board  of  usurping  corporate  officers, 
elected  by  the  casting  of  illegal  votes,  to  surrender  their  offices 
to  those  having  the  highest  number  of  votes,  after  rejecting  the 
illegal  votes.^  This  remedy  was,  however,  resorted  to  in  numer- 
ous cases,  in  respect  of  officers  of  boroughs  and  other  municipal 
corporations;  and,  as  hereafter  seen,  this  use  of  it  is  strictly 
analogous  to  the  common  use  of  it  in  respect  of  officers  of  cor- 
porations who  have  been  improperly  amoved,  or  in  restoring 
members  who  have  been  illegally  suspended,  expelled  or  other- 


1  People  V.  Seaman,  5  Denlo  (N. 
T.),  409,  412. 

*  The  qaestion  was  discossed  at 
length  in  an  old  case  where  it  was 
sought  by  mandamus  to  remove  the 
TlBltor  of  a  college  for  not  taking  the 
oaths.  The  mandamut  was  denied, 
but  chiefly  npon  the  ground  that  the 
fellows  were  not  parties  to  the  pro- 
ceeding. Bex  9.  St.  John's  College, 
Comb.  879. 

'  "  A  maiidamus  to  restore  a  surgeon 
to  an  hospital  was  denied,  becaose  it 
Is  not  in  the  power  of  the  court,  nor  is 
it  a  public  oiBce.'*    Anon.,  Comb.  41. 


In  like  manner  '<  a  mandamu»  to  re- 
store a  clerk  of  the  dean  and  chapter 
was  denied,  for  he  hath  nothing  to  do 
with  the  public  (his  office  being  only 
to  enter  leases  granted,  etc.),  and  it 
don't  lie  for  him  any  more  than  for  the 
bailiff  of  a  manor,  the  same  law  of  a 
register  of  a  dean  and  chapter  unless 
there  is  an  affidavit  that  they  have 
ecclesiastical  jurisdiction."  Anon., 
Comb.  laS;  Bex  and  &(iddleton*s  Case, 
IKeb.  625  and  629. 

^  American  Ballway  Frog  Co.  v. 
Haven,  101  Mass.  898;  «.e.  8  Am.  Bep. 
877. 
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wise  disfranchised.  Some  coarts  have  denied  the  remedy  by 
mandamus  on  the  ground  that  the  appropriate  remedy  is  by  quo 
warranto^ 

§  763.  Instances  of  the  Use  of  Mandanms. — Writs  of  Mcatf' 
datnita  were  oonstantiy  granted  to  compel  an  officer  of  a  corporation  to 
stoear  in  an  officer  who  had  been  elected  to  an  office  in  the  corporation 
according  to  the  custom  of  the  corporation  or  to  its  charter  and  by- 
laws. Thus,  it  was  granted  in  one  case  to  compel  the  swearing  in  of  tiie 
clerk  of  a  parish.^  In  another  case  it  was  admitted  that  it  lay  to  restore 
a  school-master  or  parish  clerk.'  It  was  granted  in  another  case  to 
compel  the  mayor  of  Bristol  to  restore  a  person  to  the  office  of  sword- 
bearer  ;  ^  to  restore  a  fellow  of  a  college  who  had  been  expelled  from  his 
fellowship  ;^  but  it  was  refused  in  a  subsequent  case  on  the  ground  that 
the  only  remedy  of  the  expelled  fellow  was  an  appeal  to  the  officers  of 
the  corporation.^  An  instance  is  found  in  which  the  writ  of  mandamva 
was  granted  to  swea/r  in  a  church  warden.  In  one  case  excuse  was 
pleaded  against  being  compelled  to  swear  in  a  church  warden,  *^  in  re- 
gard that  he  should  swear  him,  another  being  peacefully  in,  his  superior 
will  punish  him.  But,  per  curiam^  they  cannot  punish  for  obeying  the 
king's  writ."  ^  In  an  old  case  it  is  said  that  "  Kelling  prayed  a  manda- 
mus to  swear  the  partj^  being  elect  town  clerk  of  Southampton,  which 
the  court  granted,  they  refusing  to  doe  it  without  money. ' '  ^  So,  where  it 
appeared  that  one  Audley  had  a  grant  of  the  town  clerkship  of  Bedford 
in  reversion,  and  the  present  town  clerk  had  died,  and  the  oorporation  had 
granted  the  town  clerkship  to  one  Joy,  who  was  in  possession,  a  writ  of 
restitution  was  granted  Audley  by  Justice  Dodridge ;  ®  and  considerable 
discussion  is  had  in  what  seems  to  be  very  good  law  French,  of  the 
practice  of  issuing  writs  of  restitution  in  such  cases.  Although,  by 
the  principles  of  the  common  law  of  England,  a  mandamus  did  not  lie  to 
induct  or  restore  an  <^cer  of  an  ecclesiastical  oorporation  on  the 
ground  that  the  courts  of  law  had  no  conusance  of  such  corporations,^^— 
yet  this  principle  does  not  seem  to  have  obtained  in  America.  It 
has  been  held  that  a  mandamus  lies  to  compel  the  trustees  of  a  religions 
corporation  to  induct  a  pastor  regularly  appointed  by  the  proper  eccle- 
siastical authority.     The  court  proceeded  upon  the  ground  that  where 

1  Aikin  v,  Matterson,   17  lU.  167;  ^  Appleford's  Case,  1  Mod.  82. 

St.  Louis  Connty  Court  o.  Sparks,  10  >  Parkinson's  Case,  Comb.  143. 

Mo.  117.  ^  Dr.  King's  Case,  1  Eeb.  517. 

*  Anon.,  Comb.  105.  '  Rex  v.  Knopton,  2  Keb.  446. 
<  Parkinson's  Case,  Comb.  lU.  *  Audley 's  Case,  Latch.  128. 

*  Boe's  Case,  Comb.  145;  «.  c,  8        ^  Fosty  §  829. 
Keb.  799. 
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Ihereis  a  right  to exeeuite  an  office,  perform  aservioe,  or  exerisiae  a  f raa* 
chise  (more  especaally  if  it  be  in  a  matter  of  public  ooaoeni,  or  attended 
^th  profit),  and  a  person  is  kept  out  of  possession,  or  diBpossessed  of 
SQch  rigiA,  and  has  no  other  specific  legal  remedy,  the  court  ought  to 
sBflist  bj  a  mandamus,^  Moreover,  even  in  cases  where  the  writ  of 
mandamus  cannot  be  used  to  contest  the  right  to  the  office,  it  will  be 
graolied  to  compel  the  doing  of  that  which  may  be  necessary  to  enable 
the  claimant  of  an  office  to  make  such  a  contest.  Thus,  it  has  been 
held  by  one  court  that  a  mandamtis  will  lie  to  a  board  of  examiners  to 
compel  them  to  give  a  certijicate  of  his  election  to  a  county  commissioner, 
althou^  he  may  likewise  be  compelled  to  resort  to  a  quo  tocarranto  to 
remove  an  incumbent  chosen  at  a  new  election  which  the  commisstoners 
ordered ;  ^  and  by  another  court  that  it  will  lie-  to  compel  a  judge  to 
receive  the  bond,  if  found  to  be  good,  and  sufficient,  tendered  by  the 
claimant  of  the  office  of  clerk  of  the  court  of  which  the  respondent  is 
jodgpy  to  the  end  that  the  claimant  may  contest  his  right  to  the  office  in 
the  laode  provided  by  law,  without  meeting  the  objection  in  limine  that 
he  is  not  qualified  to  hold  it.^ 

§  764.  No  Remedy  in  Equity  except  ^liien  tbe  Qaestloii 
Arises  Collaterally. —  A  court  of  equity  has  no  authority  to 
determine  the  validity  of  the  election  of  the  officers  of  a  private 
corporation,  and  pronounce  judgment  of  amotion.^  The  title 
of  directors,  who  are  in  office  under  color  of  an  election,  and 
who  are  at  most  irregularly  chosen^  cannot  be  inquired  into  in  a 
suit  in  equity,  instituted  to  restrain  them  from  exercising  tiie 
functions  of  their  offices,  upon  the  ground  of  irregularity  in  their 
election, — the  theory  of  the  courts  being  that  this  would  be  tan- 
tamount to  inquiring  into  their  title  collaterally.^  Again,  it  has 
been  held  that  an  injunction  cannot  be  granted  in  an  action  be- 
tween individuals  to  try  the  right  to  an  office  in  a  religious  cor- 
poratioHf  the  remedy  being  by  an  action  in  the  nature  of  quo 
warranto.^  Nor  can  a  bill  in  equity  be  maintained  to  test  the 
rights  of  a  person  claiming  to  be  an  officer  of  a  borough,  under 

^  Feople  V.  Steele,  2  Barb.  (N.  T.)  Mozley  v.  Alston,  11  Jar.  815;  16  Law 

397,  416.    But  see  People  v.  DikemaD,  J.  (n.  s.)  Ch.  217;  1  Phill.  Bep.  (Ch.) 

7  How.  Pr.  CN.  Y.)  124.  790;  4  Ballw.  Cas.  (Eng.)  6S6;  post^ 

*  Strong,     Petitioner,     20     Pick.  §  788. 
<Ma8s.)  484.  *  Hartt  v.  Harvey,  32   Barb.    (N. 

'  State  V,  Wear,  87  Mo.  App.  826.  Y.)  66 ;  ».  c.  10  Abb.  Pr.  (N.  Y.)  «81  • 


*  Post,  §  826.  19  How.  Pr.  (N.  Y.)  246. 

**  Uughes  V.  Parker,  20  N.  H.  68; 
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the  appointment  of  the  coancil,  although,  as  alleged ,  the  ap- 
pointee has  not  entered  upon  or  exercised,  or  attempted  to  exer- 
cise the  duties  of  the  office.  Here  again  the  theory  is  that  the 
remedy  is  at  law  by  a  quo  warranto^  to  oust  the  appointee  after 
entering  upon  the  duties  of  the  office,  in  case  it  is  found  to  be  a 
usurpation.^  In  like  manner,  a  court  of  equity  will  not  grant  an 
injunction  to  restrain  the  president  and  directors  of  a  banking 
corporation  from  enforcing  the  payment  of  a  stock  subscription, 
made  to  commissioners  for  the  organization  of  the  corporation, 
when  their  election  as  directors  was  affected  at  mo8t  by  mere 
irregularities.  To  authorize  it  the  court  ought  to  be  satisfied 
that  the  election  was  entirely  without  authority  and  void.^  But 
when  the  question  of  the  validity  of  such  an  election  necessarily 
arises  in  the  determination  of  a  suit  properly  cognizable  by  a 
court  of  equity,  such  court  will  determine  it,  as  it  would  any 
other  question  of  law  or  fact  necessary  to  be  decided  to  settle 
the  rights  of  the  parties.'^  In  Georgia,  the  view  has  been  taken 
that  a  bill  in  equity  is  the  proper  remedy  in  the  case  of  a  public 
incorporated  company,  where  the  old  board  of  trustees  refused 
to  surrender  the  control  of  the  corporation  to  a  new  board  duly 
constituted,  —  the  court  proceeding  upon  the  view  that  the  writ 
of  quo  warranto  tries  the  right  only,  but  that  this  legal  remedy 
is  inadequate  to  give  relief,  and  that  equity  wiU  step  in  and  give 
relief,  where  there  are  grave  charges  of  a  breach  of  tnut^  The 
decision  is  entirely  out  of  the  current  of  authority. 

§  765.  Statutory  Proceedings  to  Contest  Corporate  Elec- 
tions.—  A  statute  of  New  York  ^  authorizes  any  person  who 
**  may  be  aggrieved  by,  or  may  complain  of,  any  election  "  by 
directors  of  a  corporation,  to  make  application  to  the  Supreme 
C!ourt  to  compel  a  new  election.  No  one  but  a  person  aggrieved 
is  entitled  to  be  heard  under  this  statute.  A  notice,  given  by 
one  as  attorney  for  A.  B.  and  others^  entitles  only  A.  B.  to  be 
heard.*    A  stockholder  is  a  person  aggrieved  within  the  mean- 

A  Updegrafl  v.  Crans,  47  Pa.  St.  108.  *  Dart  v.  Houston,  22  6a.  606. 

*  Hardenborgh    v.    Farmers'    &c.  '^  I  N.  Y.  Key.  Stat.  603,  §  5. 

Bank,  8N.  J.  £q.  68.  *  Matter  of  Mohawk  &c.  B.  Co.,  19 

s  Mechanics'      Bank     v.     Burnet  Wend.  (N.  T.)  186. 
Manf.  Co.,  82  N.  J.  Bq.  236. 
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ing  of  this  statute,  and  the  fact  that  the  trustees  in  question 
join  in  the  application,  forms  no  objection  to  granting  the  relief.^ 
This  proyision  of  law  cannot  be  invoked  by  one  who  was  not  a 
stodeholder  at  the  time  of  the  election  complained  of,  and  who 
received  his  stock  from  one  of  the  authors  of  the  wrong  com- 
plained  of.»  This  statute  is  not  restricted  to  moneyed  corpora- 
tioDS.'  Where  votes  rejected  by  inspectors  at  an  election  of 
directors,  and  which,  if  received,  would  have  elected  a  certain 
ticket,  are  adjudged  to  have  been  erroneously  rejected,  the  only 
remedy  is  to  proceed  under  this  statute  to  set  aside  the  election.^ 
Under  the  California  statute  ^  a  stockholder  may  maintain  an 
action  to  set  aside  an  election  of  directors,  although  at  the  time 
of  the  election  no  stock  had  stood  in  his  name  on  the  books  of 
the  corporation  sufficiently  long  to  entitle  him  to  vote.^  A 
State^  when  a  stockholder  in  a  corporation,  may  contest  an  elec- 
tion of  directors.^  A  statute  of  New  Jersey  ^  makes  it  the  duty 
of  the  Supreme  Court,  upon  the  application  of  persons  com- 
plaining regarding  any  election,  to  give  a  hearing,  and  *^  there- 
upon establish  the  election  so  complained  of,  or  to  order  a  new 
election,  or  to  make  such  order  and  give  such  relief  in  the 
premises  as  right  and  justice  may  appear  to  said  Supreme  Court 
to  require."  It  was  held,  that  the  statute  applied  to  elections  of 
officers  of  private  corporations,  and  that  the  court,  having  de- 
termined who  would  have  been  elected  if  all  the  legal  votes  ten- 
dered had  been  received,  could  put  such  persons  in  office  and  put 
oat  intruders.' 


1  Matter  of  Pioneer  Paper  Co.,  86 
How.Pr.  (N.  Y.)lll. 

'Be  Syracuse  &c.  B.  Co.,  91 
N.  T.  1. 

•  Matter  of  CecU,  86  How.  Pr. 
(N.  T.)  477.  By  a  later  Statute  (Laws 
K.  T.  18S0,  p.  881),  manufacturing 
companies  exempted  from  the  opera- 
tions of  §$  5,  6  and  8  of  this  chapter, 
tnd  this  exempting  statute  operated 
retrospectively,  and  prevented  further 
prosecution  of  proceedings  thereto- 
fore conmienced  under  the  former 
statute.    Be  New  York  Express  Co., 


28  Hun  (N.  Y.),  615.  This  exempting 
was  however  repealed  the  next  year. 
Laws  N.  Y.  1881,  p.  161. 

^  Matter  of  Long  Island  Ballroad, 

19  Wend.  (N.  Y.)  87;  8.  e.  82  Am. 
Dec.  429. 

A  2  Deer.  Cal.  Code,  §  812. 

*  Wright  V.  Central  &c.  Water  Co., 
67  Cal.  582. 

*  State  o.  New  Orleans  &c.  B.  Co.^ 

20  La.  An.  489. 

>  N.  J.  Bey.  Stat.,  p.  184,  §  44. 

*  Be  St.  Lawrence  Steamboat  Co.> 
44  N.  J.  L.  529. 
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§  T06.  fnfomtatloii  In  the  Tl'Atmre  €if  Que  Wsuranto. — By 

the  ftBcient  oommon  law,  the  writ  of  quo  loarranio  was  the  regu- 
lar remedy  resorted  to  on  behalf  of  the  crown  to  ou0t  an  intruder 
from  a  public  office.  In  the  place  of  the  ancient  writ,  the  more 
flexible  remedy  of  an  information  in  the  nature  of  a  quovxurranto 
was  substituted,  and  this  remedy  is  in  ordinary  use  in  the  United 
States,^  with  few  exceptions.*  By  analogy  to  the  use  of  this 
remedy  in  the  case  of  public  offices,  it  is  very  generally  held  that 
the  same  remedy  e:jdst8  to  oust  persons  who  have  usurped  or  id- 
truded  into  the  offices  of  either  public  or  private  corporations.' 
It  lies  to  restrain  the  appoiotment  of  professore  by  an  incorpo- 
rated college  not  authorized  by  its  charter  to  make  euch  ^ppoiat- 
ment.*  It  lies  against  individuals  usurping  the  offioe  -of  trastees 
of  an  incorporated  church.^  It  has  been  held  the  proper  remedy 
where  a  eemetert/  ctsaoeiation  attempted  by  suit  to  collect  of  its 
de  facto  treasurer  money  remaining  in  his  hands,  which  he  re- 
fused to  pay  over  to  a  newly  elected  treasurer  <m  the  groond 
that  the  election  was  illegal.'  •  It  has  been  held  the  proper  remedy 
to  oust  bank  directors  who  have  come  into  their  offices  tbroagh 
the  forms  of  law,  and  are  hence  de  facto  officers,  if  they  have 
been  in  fact  illegally  elected.'  Some  holdings  re^ndntheuse 
of  this  remedy  to  cases  of  persons  claiming  to  ^xer<»86  some 
public  ojfice  or  authority.^    In  England,  until  after  a  regniao: 


1  RespnbUea  v,  WTay,  8  JDaH.  (U  . 
S.)  490;  Palmer  v,  Woodbury,  14  Cal. 
48;  People  v,  ScaoQell,  7  Cal.  432; 
People  t.  Forquer,  1  111.  68;  Sudbury 
V,  Steams,  21  Pick.  (Mass.)  148;  Lind- 
sey  o.  Attomey-Getieral,  88  Miss.  506; 
Exp.  Bellows,  1  Mo.  115;  People  v. 
Van  Slyck,  4  Cow.  (N.  Y.)  297;  Lewis 
r.  Oliver,  4  Abb.  Pr.  (N.  Y.)  121 ; 
Mayor  &c.  of  New  York  ©.  Conover,  6 
Id,  171;  Commouwealth  v.  Cullen,  13 
Pa.  St.  133 ;  Clark  v.  Commonwealth, 
29  7(2.  129 ;  Commonwealth  v.  Fowler, 
10  Mass.  290;  State  v.  Deliesseline,  1 
McCord  (S.  C),  62;  Akin  v.  Matter- 
son,  17  111.  167;  St.  Louis  County 
Court  V.  Sparks,  10  Mo.  117.  Com- 
pare State  V.  Wadkins,  1  Rich.  (S.  C.) 
42;  State  v,  Evans,  3  Ark.  585. 
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''Terry  v.  Stauffer,  17  La.  An. 
306. 

»  People  V.  Tibbets  4  Cow.  868 ;  Peo- 
ple V,  Kip,  4  Cow.  (N.  Y.)  382,  note; 
State  V,  Bncfaansn,  Wrij^brt  (Ohio), 
233;  State  v.  Coffee,  69  Mo.  59. 

*  People  r.  Trustees  of  Geneva 
College,  5  Wend.  (N.  Y.)  211. 

^  Commonwealth  o.  Graham,  84  Fa 
St.  889. 

*  Hunt  t;.  Pleasant  Hill  Cemeteiy 
Association,  27  Kan.  784. 

^  Smith  V,  8t8te  Bank,  18  Iiid.  »7; 
State  V.  Ashley,  1  Ark.  618;  'States. 
Harris,  8  Ark.  570. 

*  Commonwealth  v.  Dearborn,  fl 
Mass.  125. 
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tkm  from  office  by  the  eorporatioB^  the  coart  will  not  grant  a 
quo  warraMo  to  oust  an  officer.^ 

§  767.  A  CiTll  Pvoceedhig.  —  An  information  in  the  nature 
ot  a  writ  of  quo  warraiUo  to  try  the  right  to  a  corporate  office, 
atthoagh  partaking  of  the  character  of  a  criminal  proceeding  in 
its  origin  and  form,  is  essentially  a  civil  proceeding.^  The  in- 
formation, answer  and  reply,  are  in  Missouri,  subject  to  the  rules 
goreming  correspondii^  pleadings  in  strictly  civil  cases,  —  the 
ioformatiofn  answering  to  the  petition  in  an  ordinary  civil  suit.' 

(  76B.  Tlila  Bemedy  ]>eiiled  fa  th^Case  of  Offieera  wIm^  aie 
Mere  ftervanto  or  Emiploares  and  BcaDftovable  at  Pleasure.  — 
AlthoQgiik  this  remedy  has,  by  a  aeeming  aberration  in  MLssouri* 
been  allowed  to  exist  in  the  case  of  a.  contest  over  the  office  of 
aecietavy  of  an  insurance  company,^  yet  the  better  view  is  that  it 
does  not  exist  in  the  ease  of  anoffi^secof  a  private  corporation,  who 
is  the  mttre  servant  or  agent  of  the  company,  and  holds  at  the  pleas- 
ive  and  will  of  the  directors.  The  reason  is  that  a  judgment 
agftiaat  the  defendant  would  be  merely  nugatory,  fcNT  the  directors 
might  immediatdy  reinstate  him.^  In  other  words,  this  right 
plainly  does  not  exist  in  the  ease  of  a  corporate  officer  whose 
office  is  of  such  &  nature  that  he  is  removable  at  the  pleasure  of 
the  corporatian.  Where  an  officer  is  thus  removable,  he  has  no 
right  io  a  notice  of  a  proceeding  to  remove  him,  such  as  exists  in 
oUier  cases.^  AUhongh,  aa  hereafter  eieen,^  mandamus  ia  the 
ordinary  remedy  to  restore  an  offioer  of  a  corporation  where, 
uader  the  principles  of  the  common  law,  there  is  a  right  in  the 
ofice  in  the  nature  of  propoty  or  in  the  natnro  of  a  franchise, 


1  Rez  V.  He«Teii»2  Bornf.  A  B.  772; 
Rex  v.  Ponsonby,  2  Bro«  P.  C.  Sll^ 
Bex  9.  Mayor  &c.  of  Truro,  8  Bam.  & 
AM.  590. 

*  state  V.  Eapferle,  44  Mo.  154; 
«^  IQOAnu  Dec.  aSS;  State  o.  Lingo, 
26  Mo.  496;  State  v.  Stewart,  32  Mo. 
339;  State  «.  Lacfnnnce^  88  Mo.  535. 

'  State  V.  Knpferle,  44  Mo.  154;  9.  cl 
100  Am.  Bee.  365. 

^  State  9.  Kupferle,  44  Mo.  154; «.  c. 
100  Am.  Dec.  265;   anU^  {  767. 


&  People  t».  HillA,  1  Lans.  (N.  T.) 
202.  Ajid  see  State  v.  Curtis,  35  Conm. 
374;  |}o«e,  §805. 

•  Dighton  tr.  Strstford-on-AYon,  2 
Eeb.  641.  It  has  been  held  in  a  modem 
ease  ttiat  stockholders  in  a  joint  stock 
corporation,  in  which  the  genyeral 
public  has  no  interest,  may  depose  the 
officers  ol  the  corporation  without 
notice  or  trial.  Adamantine  Brick  Co . 
«.  Woodward,  4  McAxthur  (D.C.),  818. 

'  Po8t^  i  829. 
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vet  it  has  been  denied  to  restore  an  officer  who  holds  his  office 
during  pleasure.^  The  power  to  set  aside  a  corporate  election  has 
been  denied  in  New  York  even  in  the  case  of  an  election  of 
directors  of  a  banking  corporation,  on  the  sameground,  namely, 
that  such  officer  may  be  removed  at  the  pleasure  of  the  asso- 
ciates ;  ^  but  this  view  does  not  seem  to  be  in  accordance  with  the 
current  of  authority. 

§  769.  Any  Person  Interested  may  be  Relator.  —  As  this 
is  regarded  as  a  private  remedy ^  and  in  the  nature  of  a  civU  prth 
ceeding^  it  naturally  follows  that  any  person  interested  in  the 
election  or  in  the  admission  of  the  rightfully  elected  person  into 
the  office,  may  rightfully  file  the  information.^  And  although  a 
private  individual  is  not  permitted,  under  the  law  of  a  particular 
jurisdiction  to  prosecute  an  information  in  the  nature  of  quo 
warrantOy  to  dissolve  a  corporation,  yet  he  may  be  permitted  to 
prosecute  such  an  information  in  the  case  of  an  intrusion  into  a 
a  corporate  office.*  The  remedy  is  allowed  on  the  relation  of  a 
private  individual  against  one  illegally  holding  an  office  in  a 
municipal  corporation;^  and  in  many  States  it  is  the  ordinary 
remedy  ;of  one  claimant  of  a  public  office  against  the  occupant 
of  such  an  office.*  It  was  observed  by  Mr.  Justice  Strong  that 
*' doubtless,  in  England,  when  the  information  is  against  a  bur- 
gess or  alderman  of  a  borough,  a  corporator  is  held  a  fit  relator. 
He  has  an  interest.^  "  By  analogy,  any  member  of  a  corpora- 
tion would  ordinarily  be  a  competent  relator  to  dispute  the 
right  of  any  person  to  hold  an  office  in  the  corporation. 

§  770.  Information  Filed  by  the  Attorney-General  or  Pro- 
secnting  Attorney.  —  The  existence  of  the  remedy  at  the  rela- 
tion of  a  private  person,  who  is  interested  in  the  determination  of 
the  right  to  the  office,  does  not,  of  course,  in  the  case  of  a 
public  o  fleet  divest  the  State  of  its  remedy  by  an  informatioQ 

1  Dighton  V.  Stratford*on-ATon,  8  <  State  o.  Paterson   Ac.  Co.,  SI  K. 

Keb.  641.  J.  L.  9. 

*  fiiatter  of  Bank  of  DansvUle,  6  ^  Commonwealth  o.  Jones,  13  Pa. 

HUi(N.Y0,870.  St.  365. 

s  Clommonwealth  v.  TTnioii  Ins.  Co.  <  State  v.  OrFls,  20  Wis.  285. 

Newburyport,  6  Mass.  280;  Common-  t  Com.  o.  Clnley,  56  Pa.  St.  270;  «• 

wealth  V.  Fowler,  10  Id.  290.  c.  34  Am.  Dec.  75,  79. 
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filed  by  its  attorney-general,  or  other  proper  law  ojfficer,  to  oust 
an  intruder  into  an  office  held  under  the  State.^  Under  a  statute, 
it  is  held  in  New  York  that  the  attorney-general  is  authorized  to 
bring  such  an  information  in  the  name  of  the  public.  Such  ac- 
tion must  be  commenced  and  prosecuted  like  other  civil  actions, 
and  is  governed,  in  respect  to  the  pleadings  and  proceedings,  by 
the  same  rules.^  Such  an  action  is  one  of  legale  not  of  equitable 
cognizance,  and  the  issues  therein  are  strictly  legal  ones.' 

§  771.  What  the  Information  must  Allege. —  Where  the 
action  is  brought  by  the  State  against  one  Ifor  usurping  a  public 
office,  the  same  certainly  is  required  in  the  information  as  in  an 
indictment.  In  such  a  case,  it  is  not  sufficient  to  charge  that  the 
defendant  was  **  unlawfully  executing  the  duties  and  exercising 
the  powers  ''  of  the  office  described,  without  alleging  the  usur- 
pation or  specifying  wherein  such  usurpation  was  unlawful.^ 
When  the  court  is  not  judicially  informed  concerning  the  nature 
of  an  alleged  office  in  a  corporation,  it  must  be  so  described,  as  to 
its  nature  and  duties,  as  to  show  whether  it  is  an  office  within  the 
parviewof  the  law  relative  to  the  usurpation  of  franchises.^  Thus, 
where  such  an  information  charged  the  defendants  with  intruding 


1  Commonwealth  v.  Fowler,  10 
Mass.  295;  Parker  v.  Smith,  8  Minn. 
240. 

'  People  9.  Albany  &c.  B.  Co.,  1 
Laos.  (N.  Y.)  308;  66  Barb.  (N.  Y.) 
3U;  38  How.  Pr.  (N.  Y.)  228;  7  Abb. 
Pr.  (N.Y.)  (N.  8.)  266. 

*  People  0.  Albany  &c.  R.  Co.,  67  N. 
Y.  161.  This  decision  affirmed  the 
judgment  of  the  general  term  of  the 
Supreme  Court  but  overruled  the  rea- 
soQiog,  to  the  effect  that  in  such  an  ac- 
tion, the  relief  demanded  consists  in, 
and  the  nature  of  the  case  requires,  the 
exercise  of  the  equitable  powers  of 
the  court;  and  an  injunction  may  be 
issued, and  a  receiver  be  appointed,  as 
^  usual  and  appropriate  instrument- 
alities of  a  court  of  equity.  People 
V.  Albany  &c.  R.  Co.,  1  Lans.  (N.  Y.) 
308;  66  Barb.  (N.  Y.)  844;  88  How. 
Pr.(N.  Y.)    228;  7  Abb.  Pr.  (N.Y.) 


(N.  6.)  266;  6  Lans  (N.  Y.)  26.  It 
also  overruled  the  reasoning  of  the 
same  court  to  the  effect  that  the  at- 
torney-general is  authorized  by  the 
statute  to  bring,  in  the  name  of  the 
people,  and  upon  his  own  information, 
an  action  against  several  persons,  con- 
sisting of  two  distinct  classes,  each 
claiming,  by  virtue  of  separate  elec- 
tions, to  be  the  board  of  directors  of 
a  corporation,  for  the  purpose  of  try- 
ing their  respective  rights  to  such 
office,  and  ascertaining  whether  either 
of  such  elections  was  regular  and 
legal,  and  if  so,  which  of  them;  and 
if  neither  of  such  boards  shall  be 
declared  duly  elected,  then  that  both 
classes  of  defendants  be  removed  from 
office,  and  a  new  election    ordered. 

4  Lavalle  v.  People,  68  III.  262. 
^  People  V.  DeMill,  15  Mich.  164. 
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into  the  offices  of  wardens  and  vestrymen  of  a  certain  chnrch, 
whidi  was  alleged  to  be  a  corporation  created  bj  the  antbority 
of  the  State,  it  was  held  that,  inasmuch  as  the  court  had  no  judi- 
cial knowledge  of  the  existence  of  any  such  corporation,  the  in* 
formation  was  defective  in  not  setting  forth  sach  facts  as,  io 
connection  with  the  pabtic  statutes,  of  which  judicial  notice  can 
be  taken,  would  show  such  corporate  existence.^ 

772.  The  Plea. — Where  the  remedy  is  used  as  at  common 
law,  the  plea  must  aUege  specifically  the  facts  which  go  to  ^ow 
the  right  of  the  respondent  to  hold  the  office.     Fmt  instance,  if 
the  office  ifl  that  of  a  director  of  a  banking  corporation,  it  must 
allege  an  election  under  whidi  the  respondent  was  chosen  director, 
and  thaA  Ihia  election  was  held  in  pursyance  of  the  gover&ing 
statute  or  valid  by-laws  or  regolationa.^     Where  this  conception 
of  the  remedy  prevails,  if  the  respotident  suffers  judgmeut  to  go 
against  him  by  default,  the  court  will  go  no  farther  than  to  giie 
judgment  of  ouster :  it  will  not  determine  the  relator' s  right  to  the 
office/    But  where  the  remfedjr  exists  in  its  eiiiarged  f  or  m,  as  it  does 
ia  many  American  jurisdictions,  so  that  it  is  regarded  rather  ss  a 
civil  remedy  to  determine  a  contest  for  the  right  to  hold  a  cor- 
porate office,  the  relator  must  not  only  show  that  the  respondent 
has  entered  into  the  oMce  without  lawful  warrant,,  knit  he  wast 
also  show  title  to  the  office  in  himself.*    Where  the  avermente 
of  an  information  in  the  nature  of  a  quo  warranto  set  out  a  con- 
tinued usurpation  of  an  office,  by  a  lose  of  the   qualifieatioos 
necessary  to  the  holding  of  it,  the  plea  of  the  officer  msst  set 
out  expressly  the  continuance  of  every  qualification  down  to  the 
ffling  of  the  information,  and  it  is  not  sufficient  to  state  that  the 
incumbent  was  qualified  at  the  time  of  his  appointment,  aad  to 


1  People  V,  DeMill,  15  Mich.  164. 
Bat  an  information  to  oust  an  officer 
of  a  private  corporation,  alleging  that 
he  was  elected  at  an  illegal  meetings 
and  deceiyed  the  relators  as  to  the  time 
of  snch  meeting,  need  not  allege  that 
the  relator  would  have  voted  against 
him  if  present.  Armlngton  v.  State,  95 
Ind.  421. 

'  Speaking  with  reference  to  a  par- 
ticular case,  it  has  been  held  that  the 
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plea  mast  show  that  an  election  was 
held  at  which  the  respondent  wa» 
chosen  director,  that  it  was  held  in 
pursuance  of  an  ordinance  or  directloD 
of  the  board  of  direetors,  ixiag  tlie 
time  when  the  place  where  It  shoaW 
be  held,  agreeably  to  the  reqnlreineiita 
of  the  charter.  State  v.  Ashlej,  1  Ark. 
513.  558. 

»  People  «.  Connor,  IS  Mich.  2SS. 

♦  MlHer  r.  Bngilsh,  21  K.  J.  L.  SIT. 
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« 

rely  on  the  presumption  of  the  continuanoe  of  the  qualifications 
until  the  loss  of  them  is  shown. ^  In  quo  warranto  ^  for  usurp- 
ing the  office  of  president  of  an  incorporated  bank»  where  the 
ownership  of  real  estate  is,  by  luw,  a  qualification  for  the  office, 
the  party  holding  the  office  must,  in  his  plea  of  Justification ^  de- 
scribe  the  real  estate  of  which  he  is  the  owner  and  state  how  he 
has  derived  title  thereto,  and  exhibit  the  deeds  and  records  by 
which  his  ownership  is  evidenced.  And  where  the  ownership  of 
stock  is  a  qualification  for  the  office,  such  ownership  must  be 
pleaded  in  such  a  manner  as  to  show  that  the  stock  was  origi* 
Dally  awarded  to  the  respondent  after  a  compliance  with  the  re- 
quirements of  the  law ;  or  if  acquired  by  transfer,  a  transfer  must 
be  set  out.  And  moreover,  in  pleading  his  election  by  the  stock- 
holders,  he  must  show  that  the  election  was  held  agreeably  to 
law  and  in  conformity  with  and  in  pursuance  of  the  ordinances 
and  regulations  of  the  governing  board  of  the  corporation ;  and 
that,  at  such  an  election  he  received  a  majority  of  the  legal  votes 
cast.  Or  if  his  claim  is  by  virtue  of  an  election  by  the  board  of 
directors,  to  supply  a  vacancy  therein,  he  must  show  the  exist- 
ence of  a  board  competent  to  elect,  and  that  a  vacancy  existed 
therein,  and  how  such  vacancy  arose,  and  his  subsequent  elec- 
tion. The  defendant  need  not,  however,  in  his  defensive  plead- 
ing, state  that  the  electors,  by  whom  he  was  elected,  were  pos- 
sessed of  the  proper  qualification^  for  that  is  matter  which  must 
be  pleaded  in  avoidance  by  the  State.* 

§  773.  Misjoinder  of  Parties.  — No  mode  of  election  or  ap- 
pointment can  authorize  persons  claiming. different  offices  to 
unite  their  complaints  and  determine  their  title  to  both  offices  in 
one  proceeding,  without  a  statute  specially  permitting  such  a 
practice.  Therefore,  where  persons  claiming  to  be  wardens 
and  vestrymen  of  a  church,  united  as  relators  in  the  same  quo 
warranto  proceeding,  to  test  thereby  their  rights  to  the  respective 
offices  against  adverse  parties,  it  was  held,  that  the  information 

^  State  V.  Beecher,  15  Ohio,  788.  In  the  defendant  to  an  office  set  forth 

*  Not  an  Inf  ormatioB  in  the  nature  of  the  plea  as  possessed  by  him,  —  see 
^tt^quo  warranto.  Rex  v.Brown,  4  Dnmf .  &  B.  276;  Bex 

*  State  V.  Hanrls,  8  Azk.  670;  s.  c.  o.  Hill,  4  B.  ft  C.  448.  Instance  of  a 
36  Am.  Dec.  460.  Tliat  the  repUoatton  plea  bad  for  dtfpUctty .*  Commonwealth 
may  impeach  a  necessary  qoalUication  «.  Oill,  8  Whart.  (Bi.)  28S. 
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was  bad  for  misjoinder.^  Nor  will  the  court  consoltdaie  several 
informations  in  the  nature  of  quo  toan'arUo  against  several  persons 
for  distinct  offices ;  there  must  be  an  information  against  each  to 
disclaim.' 

§  774.  lieave  to  File  Discretionary  with  Court.  —  Where 
the  information  is  brought  to  oust  a  person  alleged  to  be  usurp- 
ing an  office  under  a  private  corporation,  it  is  in  the  discretion  of 
the  court  to  allow  or  not  to  allow  it  to  be  filed.' 

§  775.  Wlien  the  Relator  Bound  to  Show  Title.  —  As  here- 
after more  fully  pointed  out,^  the  primary  office  of  this  remedy 
at  common  law  was  to  compel  the  subject  to  exhibit  to  the  sov- 
ereign the  authority  by  which  he  assumed  to  exercise  an  office  or 
franchise  under  that  sovereign.  Where  this  conception  of  the 
remedy  prevails,  it  is  limited  merely  to  an  inquiry  into  the  right 
of  the  respondent  to  hold  the  office,  and  the  court  does  not  go  so 
far  as  to  inquire  whether  the  relator  is  entitled  to  hold  it  or  not. 
Where  the  remedy  is  used  as  it  existed  at  common  law,  the  State 
is  not  bound  to  show  an3rthing;  for  if  the  office  was  iawfollj 
granted,  the  defendant  can  show  his  warrant  for  exercising  its 
duties.  He  must  disclaim  or  justify.  If  he  disclaims,  the  State 
has  judgment.  If  he  justifies,  he  must  show  his  title  speciallj, 
and  all  the  particulars  on  which  it  is  founded.  When,  therefore, 
a  writ  of  quo  warrantoj^  was  directed  against  the  defendant  as 
director  of  a  banking  corporation,  it  was  held  that  his  plea  must 


1  People  o.  DeMill,  15  Mich.  164. 

s  Rex  9.  Warloa,  2  Bfaule  &  S.  76. 
In  a  quo  warranto  against  three  to 
show  why  they  held  the  oflSce  ol  bank 
directors,  one  disclaimed,  the  rest 
pleaded  to  issue.  Held,  that  this  was 
not  a  case  under  the  act  of  April  13, 
1840,  §  18,  authorizing  a  decree  in 
favor  of  the  relators,  in  case  judgment 
of  ouster  was  given.  Ckimmonwealth 
V.  Sparks,  6  Whart.  (Pa.)  416. 

>  Gunton  v.  Ingle,  4  Cranch  C.  Ct. 
(U.  S.)  488;  People  v.  Tibbets,  4 
Cow.  (N.  Y.)  858;  People  v.  lUpp,  Id* 
382;  Commonwealth  v.  Arrlson,  15 
Serg.  &  R.  (Pa.)  127;  «.  c.  16  Am.  Dec* 

610 


581.  In  Missouri,  an  information  In 
the  nature  of  a  quo  warranto  in  the 
name  of  the  circuit  attorney,  at  the 
relation  of  a  private  individual,  seek- 
ing the  determination  of  a  matter  of 
right  between  two  private  persons  can 
be  filed  in  the  Supreme  Court  only  on 
leave  especially  granted  for  that  pur- 
pose; and  leave  will  not  be  granted 
except  on  an  agreed  case  on  the  facts, 
or  in  an  extraordinary  case.  State  v. 
Lawrence,  88  Mo.  585. 

*  Post,  §  Ch.  157. 

'  Not  an  information  in  the  natore 
of  quo  warranto. 
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allege  that  he  was  a  stockholder ;  that  the  election,  under  which 
he  claimed  to  hare  been  chosen,  was  held  under  an<l  in  pursuance 
of  an  ordinance  of  direction  of  the  board  of  directors,  fixing  the 
time  and  place  where  the  same  should  be  held,  agreeably  to  the 
provisions  and  requirements  of  the  charter.^  And  even  in  En- 
gland, on  a  motion  for  an  information  in  the  nature  of  a  quo 
warranto  against  a  corporator,  to  vacate  his  office  on  the  ground 
of  his  acceptance  of  a  second  and  incompatible  office,  the 
relator  must  show  a  legal  appointment  to  the  second  office.^ 

§  776.  I>istlnctions  as  to  the  Borden  of  Proof.  —  This  calls 
up  an  important  distinction  also  exist  as  to  the  burden  of  proof, 
growing  out  of  the  theories  upon  which  the  remedy  is  used. 
Where  the  remedy  is  pursued  according  to  the  theory  of  the 
common  law,  the  burden  is  upon  the  defendant.  That  theory,  as 
already  suggested,  is  that  the  sovereign  has  a  right  to  know  by 
what  authority  the  subject  assumes  to  discharge  the  duties  of  a 
public  office  or  to  exercise  a  particular  franchise.  The  sov- 
ereign, therefore,  need  not  show  that  the  respondent  is  without 
authority,  but  he  is  obliged,  in  answer  to  the  demand  of  the 
sovereign  to  show  that  he  has  authority.*  But  where  the  con- 
ception of  the  remedy  is  that  it  is  a  mere  contest  between  pri- 
vate litigants  for  the  possession  of  a  corporate  office,*  the  bur- 
den of  proof  is  upon  the  moving  party,  that  is  to  say  upon  the 
relator.  The  reason  is  that,  in  such  a  case,  the  respondent,  in 
possession  of  the  office  and  exercising  its  functions  de  faciOy  is 
presumed  to  be  regularly  and  lawfully  there  until  the  contrary 
appears,  and  it  is  for  the  relator  to  overcome  this  presumption 
by  evidence.^  The  burden  of  proof  is  none  the  less  on  the  re- 
lator because  the  form  of  the  issue  requires  the  defendant  to 
show  cause.*  The  reason  of  the  rule  is  that  the  ordinary  pre- 
sumption of  right-acting  applies  to  the  acts  of  corporations,  as 
well  as  to  those  of  individuals.^    *<  The  defendants,"  says  the 

1  State  9.  Ashley,  1  Ark.  518,  552.  ^  State  v.  Kupferle,  44  Mo.  154;  «.  c. 

And  see  People  v.  Utica  Ins.  Co.,  15  100  Am.  Dec.  265. 
Johns.  (N.  T.)  858.  «  State  v.  Hunton,  28  Vt.  594. 

>  Bex  V.  Day,  9  Bam.  &  C.  702;  s.  ^  State  v.  Kupfcrle,  44  Mo.    154; 

«.  4  Mann.  &  B.  541.  McDaniels  v.  Flo\7cr  &c.  Co.,  22  Vt. 

*  ^09i^  %  Ch.  157.  274. 


«  Jitftf,  §  767. 
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Supreme  Court  of  Vermont,  **  are  in  possession  of  the  office  in 
question,  and  should  be  presumed  rightly  elected,  and  entitled 
to  hold  until  the  contrary  be  shown.  The  pl^ntiffs,  then,  are 
bound  to  make  a  case  against  them,  and  they  shall  go  forward 
in  the  proof  and  in  the  argument.''^  ^^This,"  says  the  Su- 
preme Court  of  Missouri,  *<  puts  the  matter  on  clear  and  reason- 
able ground,  and  there  is  nothing  in  our  statute  to  require  a 
different  and  less  reasonable  practice."  '  This  is  especially  so, 
where  the  incumbent  of  the  office,  against  whom  the  proceeding  is 
instituted,  holds  a  certificate  of  election  or  appointment,  for  this 
is  in  the  nature  of  a  muniment  of  title.  It  has  been  well  ob- 
served, with  reference  to  disputes  for  the  possession  of  corpo- 
rate offices,  that  where  there  has  been  an  authorized  election 
for  the  office  in  controTersy,  the  certificate  of  election  which  is 
sanctioned  by  law  or  usage,  is  the  prima  facte  written  title  to 
the  office,  and  can  be  set  aside  only  by  a  contest  in  the  foims 
prescribed  by  law.* 

§  777.  The  Rule  In  N^ew  Tork* — In  an  action  in  the  nar 
ture  of  a  quo  warrasOOj  under  the  New  York  code  of  procedure,  to 
test  the  right  of  the  respondent  to  hold  an  office  into  wiiich  he  has  been 
inducted,  and  to  establish  the  right  of  the  relator  to  such  office,  the 
burden  is  upon  the  respondent  to  show,  by  affirmative  evidence,  that 
his  possession  of  the  office  is  rightful  and  legal ;  but,  as  a  failure  on  his 
part  to  sustain  this  burden  would  not  establish  the  right  of  the  relator, 


1  State  ex  rel.  v.  Hunton,  28  Vt.  594. 
To  the  same  effect,  see  People  v.  La 
Ooste,  37  N.  Y.  192;  State  v.  Brown, 
34  Miss.  688. 

>  State  V.  Eupferle,  supra.  Speak- 
ing with  reference  to  the  particular 
case,  it  was  fnither  said  by  Carrier,  J. : 
"  The  proceedings  of  the  board  of  de 
facto  directors  are  to  be  presumed 
regular  until  irregularity  is  shown. 
They  are  not  to  be  presumed  irregular. 
l%e  23d  by-law,  set  oat  in  the  infor- 
mation, provides  that  officers,  except 
the  president  and  vice-president,  shaU 
hold  tke\T  offices  until  remored  by  the 
majority  of  the  board  of  directors  on 
a  cliarge  of  disabUity,  violation  of 
duty,  or  any  other  sufficient  cause. 
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Under  this  rule  the  secretary  was  re- 
movable when  the  directors  should 
consider  there  was  sufficient  cause  for 
it,  and  they  were  the  judge  of  the  suf- 
ficiency of  the  cause.  No  formal 
notice  of  charges  or  trial  was  requi- 
site. A  majority  of  the  <l6/aclo  board 
of  directors  considered  that  a  suffi- 
cient cause  of  removal  had  arisen,  and 
accordingly  removed  the  secretary,  as 
the  information  shows,  and  put  an- 
other man  In  his  place.  Until  their 
action  is  impeached  by  proof.  It  is  to 
be  presumed  tliat  they  acted  on  suffi- 
cient groands.'*  Ibid.p  44  Mo.,  at  p. 
159;  100  Am.  Dec,  at  p.  267. 
<  Kerr  9.  Trego,  47  Ba,  8t.  S9t. 
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apim  the  issae  of  the  relator's  right,  the  burden  is  on  him.    The  subject 
was  thus  discussed  in  an  important  case  in  the  New  York  Ck)urt  of 
Appeals,  by  Andrews,  J. :  '*  The  andent  writ  of  quo  fJoarrarUo  was  a 
writ  of  right  for  the  king,  2^ainst  one  who  usurps  any  offioe,  franchise 
or  liberty,  to  inquire  by  what  authority  he  supports  his  daim,  in  order 
to  determine  the  right.  ^    In    theory  the  king   was  the  fountain  of 
honor,  of  office  and  of  privilege.    And,  whenever  a  subject  undertook 
to  exercise  a  public  office  of  franchise,  he  was,  when  called  upon  by  the 
crown,  through  the  writ  of  qtio  toarrantOy  compelled  to  show  his  title, 
and,  if  he  failed  to  so,  judgment  passed  against  him.     The  foundation 
of  the  rule  may  have  been  that,  as  ail  offices  and  franchishes  are  the 
gift  of  the  king,  they  were  deemed  to  be  possessed  by  him,  and,  until 
ids  grant  was  shown,  there  could  be  no  presumption  that  he  had  parted 
wi^  them,  or  invested  a  subject  with  the  right  to  exercise,  by  delega- 
tion, any  part  of  the  royal  prerogative.    But  whatever  may  have  been 
the  origin  of  the  rule,  it  was  well  established,  and  was  applied  also  in 
cases  where  proceedings  by  information,  in  the  nature  of  a  quo  toarrarUo, 
were  resorted  to  as  a  substitute  for  the  writ.^    In  this  State,  the  rule 
that,  in  proceedings  by  information  to  try  the  title  to  an  office,  the 
burden  is  upon  the  defendant  to  show  his  right,  and  that,  failing  to  do 
it,  judgment  must  go  against  him,  has  been  frequently  recognized.^ 
The  writ  of  quo  warrantOj  and  proceedings  by  information  in  the  nature 
of  (uo  foarraTito  have  been  abolished,^  and  a  remedy  by  action  is  given. 
The  action  may  be  brought  by  the  attorney-general,  in  the  name  of  the 
people,  upon  his  own  information,  or  upon  the  complaint  of  any  private 
party,  against  a  person  who  shall  usurp,  intrude  into  or  unlawfuUy 
hold  or  exerdse  any  public  office ;  and  the  provision  of  the  Revised 
Statutes^  which  extendsthe  scope  of  the  original  proceeding  by  qtw 
wamantOy  and  which  allowed  the  attorney-general  to  set  forth  in  his  in- 
iormation  the  name  of  the  person  rightfully  entitled  to  the  office  in 
controversy,  with  an  averment  of  his  right  thereto,  and  authorized  judg- 
ment to  be  rendered  upon  such  right,  as  well  as  upon  that  of  the 
defendant,  has  been  preserved.^    The  forms  of  procedure  have  been 
changed,  but  the  position  of  the  defendant,  and  the  rules  of  evidence, 
and  the  presumptions  of  law  and  fact  are  the  same  as  in  the  proceed- 
ing by  writ  or  information,  for  which  the  remedy  by  action  was  substi- 

1  Citing  8  Bla.  Ck>ni.  362.  27   N.  Y.  68;  l^d  Corp.  899;   Cole 

*  Citing   Bex  v.   Leigh,    4  Burr.     Quo  War.  221. 

2U8.  4  ating    N.  T,    Code  Civ.  Proc, 

*  Citing  People  v.  Utica  Insurance      §  428. 

Co.,  15  Johns.  (N.  T.)  858 ;  People  v.  •  Citing  3  B.  S.  N.  Y.  583,  §  85. 

Thompson,  31  Wend.  (N.  Y.)353;».  •  CitU^j    N.  Y.   Code    Civ.   Pro., 

e.  38  Id,,  567,  589;  People  v.  Pease,      f§  485,  486. 
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tuted.  The  people  are  here  the  ultimate  source  of  the  right  to  hold  a 
public  office ;  and  now,  as  heretofore,  when  the  right  of  a  person  exer- 
cising an  office  is  challenged  in  a  direct  proceeding  by  the  attorney- 
general,  the  defendant  must  establish  his  title,  or  judgment  will  be  ren- 
dered against  him.  It  results  from  these  considerations  that  the 
defendant,  in  order  to  have  judgment  in  his  favor,  was  required  to 
prove  that  he  was  elected  to  the  office  of  mayor  at  the  election  held  in 
April,  1872.  The  possession  of  the  office  was  not,  in  this  action,  evi- 
dence of  his  right.  The  burden  was  upon  him  to  show,  by  affirmatiye 
evidence  that  his  possession  was  a  legal  and  rightful  one.  But  a  failure 
on  his  part  to  prove  his  title  to  the  office  would  not  establish  that  of  the 
relator.  Upon  the  issue  of  the  relator's  title  the  plaintiffs  held  the  af- 
firmative, and  the  07ins  probandi  was  upon  them  to  maintain  it.  Judg- 
ment in  the  action  might  have  been  rendered  against  the  defendant, 
without  adjudging  that  the  title  to  the  office  was  in  the  relator.^ 

§  778.  Remedy  Exists  only  against  a  Party  in  Possession.  — 

Tbe  remedy  is  analogous  to  an  action  in  ejectment  for  the  recov- 
ery of  land,  in  this  respect,  that  it  is  exercised  only  against  a  party 
in  actual  possession;  and,  as  already  seen,'  he  may  disclaim 
title,  just  as  a  defendant  may  do  in  ejectment.  It  is,  therefore, 
a  part  of  the  case  of  the  State  or  of  the  relator  that  the  defend- 
ant, against  whom  the  writ  is  directed,  is  or  has  been  in  the  actual 
possession  of  the  office.  It  is  not  sufficient  that  he  has  been 
merely  elected  to  it  and  has  tendered  himself  to  be  sworn  in.' 

§  770.  Matters  of  Evidence.  —  Recurring  to  the  proposition 
that  tbe  plaintiff  must  prove,  as  a  part  of  his  case,  that  the  de- 
fendant was  in  actual  possession  at  the  time  of  the  commence- 
ment ot  the  action,  it  may  be  stated  that  proof  of  user  of  the 
office  may  be  made  by  any  witness  who  has  knowledge  of  the 
fact.*  Where  it  is  material  to  prove  who  were  elected  directors 
at  an  election,  this,  it  seems,  -may  be  proved  by  parol  evidence^ 
unless  there  is  a  statute  requiring  a  higher  grade  of  evidence,  — 
as  where  there  is  a  statute  requiring  a  record  to  be  kept,  and  a 
record  is  in  fact  kept.  Accordingly,  it  has  been  held  competent 
to  prove  who  were  elected  directors  of  a  company,  by  the  testi- 

^  People  ex  rel.  o.  Thatcher,  55  N.  <  Bex  v.  Whitwell,  5  Dumf .  ft  E.  65» 

T.  525;  8.  c.  14  Am.  Rep.  312.  «  Facey  v.  Fuller,  18  Mich.  527. 
«  AnU,  §  775. 
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monj  of  witnesses  who  were  present  at  the  election.^  So,  it  has 
been  held  that,  even  where  a  corporation  is  required  by  hiw  to 
keep  a  record  of  its  acts,  it  may  lawfully  act  without  doing  so, 
and  parol  evidence  of  its  acts  will  be  admissible.^  But  where 
such  a  record  is  kept,  parol  evidence  cannot  be  admitted  to  vary, 
control  or  explain  a  vote  of  the  corporation  as  there  recorded, 
when  the  language  of  the  vote  as  recorded  contains  no  imperfec- 
tion or  ambiguity.'  So,  the  "warnings"  and  proceedings  of 
meetings  of  a  corporation  having  a  clerk,  and  whose  by-laws 
require  the  warnings  to  be  in  writing,  cannot  be  proved  by 
parol.^  It  has  been  held  that,  on  a  trial  of  a  quo  warranto  in- 
formation against  the  wardens  and  vestrymen  of  a  religious  soci- 
ety, in  which  the  legality  of  the  election  is  in  issue,  evidence  may 
be  received  of  conversations  and  transactions  previous  to  the 
election,  if  they  were  connected  with  and  might  have  an  in- 
fluence on,  the  election,  although  no  previous  notice  thereof  has 
been  given.^ 

§  780.  Remedy  does  not  Extend  to  Mere  Irregnlarities, 
Mistakes,  etc. —  The  court  will  not  allow  an  information  in  the 
nature  of  a  quo  warranto  to  try  the  title  to  an  office  to  be  filed* 
merely  because  there  has  been  an  irregularity  in  the  election,  in 
the  absence  of  bad  faiths  and  where  the  result  of  the  election 
has  not  been  affected/  In  a  case  of  merely  holding  an  election 
for  city  officers  on  a  wrong  day,  by  a  general  mistake,  and 
without  any  corrupt  motive,  the  court,  in  the  exercise  of  its  dis- 
cretion, may  well  refuse  a  quo  warranto  to  oust  an  elected 
officer.^  This  is  tantamount  to  saying  that  a  court  will  not  set 
aside  a  corporate  election  without  substantial  grounds  founded 
upon  proper  and  sufficient  evidence.^    Mere  irregularity  in  the 

*  Partridge  v.  Badger,  25  Barb.  (N.  *  Stevens  v.  Eden  &c.  Society,  12 
Y.)  U6.  Vt.  688. 

*  Old  Town  r.  Dooley,  81  lU.  265.  *  Commonwealth  v,  Woelper,  8 
Thi!  official  character  of  persons  who  Serg.  &  R.  (Pa.)  29;  8,  c,  8  Am.  Dec 
acted  as  defendant's  officers  may  be  628. 

prored  by  parolf  without  producing  *  Queen  v.  Ward,  L.  B.  8  Q*  B.  310. 

the  records  of  the   corporation,  see  ^  State  v.  Tolan,  88  N.  J.  L.  195. 

P^ueyv.  New  Jersey  &c.  R.  Co.,  14  >  Conant  v.  MlUaudon,  5  La.  An. 

Abb.  Pr.  (N.  8.)  (N.  Y.)  484.  542. 

'  Peterborough  R.  Co.  v.  Wood ,  61 
N.  H.  418. 
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election,  or  the  fact  that  the  ea^)eT»e9  of  the  oommissionerB  were 
not  paid,  will  not,  it  has  been  held,  authorize  the  court  to  set 
such  an  election  aside ;  nor  will  an  injunciian  to  prevent  the  in- 
stallment of  the  officers  be  granted,  unless  it  appear  that  the 
election  was  entirely  without  authority  of  law  and  void.^ 

§  781.  Rule  of  Decision  in  Cases  where  Liegal  Votes  hate 
been  Rejected  or  Illeiral  Totes  Received. —  Persons  receiving 
no  more  than  a  minority  of  the  votes  cast  for  directors  cannot, 
in  this  proceeding,  even  where  it  is  enlarged  to  the  scope  of  a 
civil  action  to  contest  an  election,  be  declared  elected,  although 
it  is  made  to  appear  that  the  judges  improperly  rejected  enough 
legal  votes  offered  to  give  them  a  majority.^  It  is  no  objection 
that  illegal  votes  were  received,  unless  such  votes  were  sufficient 
in  number  to  change  the  result ;  the  mere  fact  that  illegal  votes 
were  cast  will  not  avoid  such  an  election.^  But  where  the  per- 
sons for  whom  the  votes  wrongfully  rejected  were  tendered, 
would,  with  such  votes,  have  had  the  votes  of  a  majority  of  all 
the  shares,  the  court  will  set  aside  the  election,  and  order  the 
admission  of  those  persons  who  would  have  been  elected  if  such 
votes  had  been  received.^  It  has  been  reasoned  that  the  mere 
assertion,  in  such  case,  that  the  votes  may  be  illegal,  is  not 
sufficient  to  put  the  officers  elected  on  proof  of  their  legality. 
The  hypothesis  presented  assumes  a  fraud  upon  the  charter; 
and  fraud  is  not  to  be  presumed.*^  The  court  also  reasoned  that 
one  who  contests  an  election  on  the  ground  that  votes  given 
by  an  elector  acting  as  trustee  were  for  the  benefit  of  other 
stockholders  who  had  already  voted  up  to  the  limit  allowed 
by  the  charter,  must  show  it  affirmatively.  The  bare  pos- 
sibility that  the  votes  were  held  for  such  persons,  is  not  to  be 
regarded.     The  contingency  is  too  remote  to  deserve  notice  as  a 

1  Hardenbargh    v.     Farmers     &c.  Cow.  (N.  T.)  158.    Downing «.  Potts, 

Bank,  3  N.  J.  £q.  68.  23  N.  J.  L.  66. 

^  State  V.  McDaniel,  22   Ohio  St.  «  He  Cape  May  &c.  Co.,  51  K.  J.  L. 

854.    l>owning  v.  Potts,  23  N.  J.  L.  78;  s.  o.  16  Atl.  Bep.  191;  Be  St.  Law- 

66;  Ke  St.  Lawrence  &c.  Co.,  44  N.  J.  rence  &c.  Co.,  44  K.  J.  L.  529,  536. 

L.  529.    Be  Long  Island  B.  Co.,  19  Bat  see  Be  Long  Island  B.  Co.,  19 

Wend.  (N.  Y.)  87.  Wend.  (N.  Y.)  37, 45. 

s  Sndbury   v.    Stearns,    21    Pick.  '  Conant  v.  Millaudon,  5  La.  Ao. 

(Mass.)   148;  £x    parte    Murphy,    7  542. 
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legal  presumption.!  Where  it  is  sought  to  overthrow  such  an 
election  on  the  ground  that  the  stock  has  been  unlawfully  in- 
creased and  that  additional  shares  have  been  unlawfully  voted, 
the  effort  will  fail  if  it  appear  that  the  directors  received,  not 
only  a  majority  of  the  stock  as  increased,  but  also  a  majority  of 
the  stock  as  it  stood  prior  to  the  increase. ^  The  governing  prin- 
ciple is  that  the  election  will  not  be  held  invalid,  if  those  entitled  •^ 
to  vote  have  had  a  full  and  fair  opportunity  of  expressing  their 
choice,  and  if  the  officers  chosen  are  the  choice  of  a  majority  of 
the  persons  voting.' 

§  782.  TThere  Two  Factions  Organize  Two  Meetings. — If  at 

the  meeting  for  an  election,  there  are  two  factions  and  each  assumes 
to  organize  the  meeting,  and  rival  chairmen  are  elected,  the  first 
regular  and  formal  proceeding  for  organization  will  be  recognized 
by  the  law  as  valid.  The  redress  of  any  persons  aggrieved  by 
such  organization  is  to  bo  sought  through  the  courts,  not  by  dis- 
order in  attempting  to  carry  on  two  elections  at  once;  and  those 
who  participate  in  such  a  course,  refusing  to  vote  in  the  regular 
election,  cannot  have  the  election  set  aside  on  the  ground  that  it 
was  made  by  a  minority.* 

§  783.  Party  Receiving  the  next  Highest  Number  of  Votes, 
where  Successfal  Candidate  Disqualified. — ^Applying  a  principle 
already  stated y*^  it  has  been  held  that  the  relator  in  a  quo  warranto 
proceeding  has  no  interest^  which  will  enable  him  to  make  a  con- 
test, where  he  is  merely  the  next  in  vote  at  an  election  for  public 
office,  although  the  person  receiving  the  highest  number  of  votes 
and  returned  elected,  is  disqualified.  The  relator,  in  such  a  case, 
has  no  more  interest  than  any  other  inhabitant  of  the  common- 
wealth. The  question  of  his  right  to  the  office  is  a  public  one  ex- 
clusively, and  can  only  be  raised  by  the  attorney-general.     The 


*  Byers  v.  RoUlns  (Colo.),  21  Pac. 
^P'  894.  The  word  elect  io  a  statute 
is  sometimes  equivalent  to  tlie  word 
oppo^nt,  and  where  the  statute  author- 
^  a  city  corporation  to  elect  certain 
of&cers,  without  prescribing  the  mode 
ot  election,   it   was   held    that 


appointment  by  resolution  was  a  good 
exercise  of  the  power.  Low  v.  Com- 
missionersy  B.  M.  Charlt.  (Gkk.)  302. 
>  PhiUps  9.  Wickham,  1  Paige 
(K.T.),  690. 

*  ICatter  of  Pioneer  Paper  Co.,  86 
How.  Pr.  (N.  T.)  Ill;  ante,  {  720. 

*  AMe,  {  m.    Compare  jhmC,  §  8869. 
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reason  is  that  the  fact  that  the  majority  candidate  is  disqualified 
does  not  elect  the  minority  candidate.^  But  a  minority  candi- 
date may  acquire  a  sufficient  title  or  interest,  at  a  sui>aequenl 
election^  to  enable  him  to  dispute  the  title  of  the  opposing  candi- 
date in  this  way.' 

§  784.  Validity  of  Election  where  Whole  Number  not 
Elected. — It  seems  that  an  election  of  directors  of  a  corporation 
is  not  invalid,  from  the  mere  fact  the  whole  number  prescribed 
by  the  governing  statute  are  not  elected,  if  enough  are  elected  to 
constitute  such  a  quorum  as  the  governing  statute  requires.  Thus, 
where  the  number  prescribed  by  the  governing  statute  was 
twenty-three^  a  majority  of  whom  were  competent  to  act,  an 
election  of  twenly^two  only  was  held  valid. ^  Where  an  act,  au- 
thorizing the  election  of  trustees,  is  silent  in  regard  to  the  num- 
ber to  be  chosen,  and  ten  were  elected,  six  of  whom,  being  a 
majority,  are  recognized  by  the  legislature  as  a  competent  board, 
the  organization  is  sufficient.*  So,  where  a  reduction  of  the  num- 
ber has  been  authorized  by  an  amendatory  statute,  it  is  no  ob- 
jection that  the  reduced  number  have  been  elected  before  any 
formal  action  of  the  corporation  has  been  taken  reducing  the 
number ;  since,  at  most,  the  failure  to  elect  the  others  leaves  a 
vacancy,  which  may  be  filled  in  accordance  with  the  provision  of 
the  charter.* 

§  785.  Judsrment  where  Term   of   OfBLce   has   Bxpired*  — 

Where,  in  a  proceeding  in  the  nature  of  a  quo  warranto^  the 
cause  is  not  finally  determined  until  the  term  of  the  office  con- 
tested is  expired,  the  court  cannot,  of  course,  render  a  judgment 
of  ouster ;  but  if  it  is  found  that  the  relator  was  entitled  to  the 
office,  a  general  judgment  will  be  entered  in  his  favor  and  for 


1  Com.  V,  CluJey,  66  Pa.  St.  270; 
s,  e.  94  Am.  Dec.  75.  See  also  Cole  on 
Quo  Warranto,  141,142;  Beg.  v.  Hioms, 
7  Ad.  &  El.  960;  «.c.3Nev.&P.  148;  Rex 
V.  Bridge,  I  Maule  &  S.  76.  Compare 
Bex  9.  Hawkins,  10  East,  211;  Bex  o. 
Parry,  14  East,  549.  And  see  Com.  o. 
Cluley,  56  Pa.  St.  270;  9,  e.  94  Am. 
Dec.  75,  where  the  foregofng  cases 
are  compared  and  distinguished. 
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*  Com.  9.  Small,  26  Pa.  St.  31. 

>  Matter  of  Union  Ins.  Co.,  23 
Wend.  (N.  Y.)  691.  See  Wright  v. 
Commonwealth,  109  Pa.  St.  560. 

*  Dart  V.  Houston,  22  Qa.  506. 

^  Be  Excelsior  Ins.  Co.,  38  Barb.(N. 
297.  Y).  Power  of  directors  to  AH 
yacancies  under  early  Virginia  bank- 
ing law :  Bank  of  Virginia  v.  BobinsoD) 
5  Gratt.  (Va.)  174. 
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easts^  On  the  same  principle,  the  court  may,  in  its  discretion, 
refuse  to  allow  the  attorney-general  to  file  an  information  in  the 
nature  of  a  quo  warranto  against  an  officer,  when  it  appears  that 
the  time  for  which  he  was  elected  will  expire  before  the  inquiry 
can  have  any  effect,  but  will  leave  the  party  to  any  other  remedy 
which  he  may  have.^  In  a  subsequent  case  in  the  same  court, 
this  view  was  somewhat  modified,  the  court  holding  that  it  would 
not  deny  leave  to  file  an  information  in  the  nature  of  a  quo  war- 
ra?(^o  against  persons  who  had  unlawfully  intruded  into  corporate 
offices,  on  the  ground  that  the  offices  were  merely  annual,  and 
that  it  was  therefore  doubtful  whether,  according  to  the  course  of 
the  court,  a  trial  could  be  had  before  the  term  of  office  would 
expire:  provided  the  application  for  leave  to  file  the  information 
had  been  made  at  the  earliest  opportunity  after  the  offense  com- 
plained of  was  committed.  In  so  holding.  Savage,  C.  J.,  said: 
"  Here  the  motion  was  brought  before  us  at  the  term  next  after 
the  election.  We  cannot  refuse  it  upon  the  mere  chance  that  a 
trial  may  fail.  To  do  this  would  be  equivalent  to  a  refusal  in  all 
cases  where  the  office  is  annual  —  a  length  to  which  I  presume 
the  court  did  not  intend  to  go,  and  to  which  it  was  not  necessary 
to  go  in  People  v.  Sweeting.^  Ou  the  whole  we  are  clear,  upon 
the  nature  of  the  case,  as  to  our  right  of  allowing  the  informa- 
tion to  be  filed ;  and  that  the  lapse  of  time  is  not  such  as  to  re- 
quire us,  in  the  exercise  of  a  sound  discretion,  to  deny  it."  ^  If 
an  election  for  managers  of  a  corporation  be  not  disputed  during 
their  term  of  office  by  quo  warranto^  and  they  are  permitted  to 
act  throughout  their  term  as  meLneLgera  de  facto ^  the  legalily  of 
the  next  election  cannot  be  questioned  for  any  vice  or  irregularity 
in  the  first.* 

§  786.  Proceedlnsr  against  an  Incnmbent  who  is  Disquali- 
fied. —  It  seems  that  the  remedy  extends  to  ousting  an  incum- 
bent who  does  not  possess  the  legal  qualifications  for  the  office, 

^  People  0.  Loomls,  S  Wend.   (N.  wood,  19  Ga.  559 ;  State  v,  Jacobs,  17 

?•)  896;  «.  e.  24  Am.  Dec.  83;  People  Ohio,  148. 
».  Seaman,  6    Denio  (N.    Y.),    409,  »  2  Johns.  184. 

*14.  4  People  V,  Tibbets,  4  Cow.  (N.  Y.) 

'  People  V.  Sweeting,  2  Johns.  (N.  858,  881. 
^0  184.    See  also  Morris  v.  Under-  *  Com.  v.  Smith,  45  Pa.  St.  59. 
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and  is  not  restricted  to  inquiring  into  the  regularity  of  the  election 
or  other  proceedings  by  which  he  has  obtained  the  office.^ 

§  787.  Estoppel  to  Baise  Objeetion.  —  A  corporator  who, 
with  a  full  knowledge  of  the  objections  to  the  legality  of  a  cer- 
tain class  of  votes,  attends  a  meeting  of  the  corporation,  partici- 
pates in  its  deliberations,  and  acquiesces  in  its  decisions,  by  can- 
vassing and  voting  in  the  election  of  officers,  cannot  question  the 
title  of  the  officers  elected,  on  the  ground  that  such  class  of  votes 
was  illegal.'  In  short,  where  the  wrong  complained  of  is  the 
result  of  his  own  misconduct  or  neglect,  or  he  has  acquiesced  or 
concurred  in  it,  he  will  not  be  listened  to.  Accordingly,  where 
a  member  of  a  corporation,  having  knowledge  of  defects  in  the 
preliminaries  of  organization  of  the  corporation,  took  part  in  an 
election  for  directors,  and  the  officers  so  elected  acted  and  con- 
tracted as  such,  it  was  held,  that  having  held  the  corporation  oat 
to  the  world  as  being  properly  organized,  he  could  not  file  an  in- 
formation in  the  nature  of  quo  warranio  against  such  directors.' 
But  where  he  concurs  in  an  election  in  iffnoranee  of  some  fact 
making  it  invalid,  and  afterwards  shows  the  objection, -and  that 
it  has  come  to  his  knowledge  since  the  election,  he  should  be 
heard ;  for  consent,  induced  by  error,  is  not  binding  in  the  eye 
of  the  law.^  In  like  manner  it  has  been  held  no  objection  to  an 
application  for  a  quo  warranto  to  oust  the  defendant  from  the 
office  of  alderman,  by  a  corporator  who  objected  to  his  qualifica- 
tion at  the  time  of  his  election,  that  he  afterwards  made  no  ab- 
jection to  his  election  to  the  principal  office  of  magistracy  (which 
required  the  defendant  to  be  an  alderman  as  a  qualification ),  and 
attended  at  and  concurred  in  corporate  meetings  where  the 
^defendant  presided  or  attended  in  his  official  capacity.' 

§  788.  Title  to  Corporate  OAoe  not  Impeached  Collater- 
ally. —  The  principle,  elsewhere  discussed,^  which  upholds  the  ex- 
istence of  corporaHons  against  collateral  attack,  applies  equally 
to  the  officers  of  a  corporation,  when  their  right  to  act  as  such 

^  State  9.  Ga8tiiieU,20  La.  An.  114;  ^  Cole  v.  Dyer,  29  Qa.  434. 

a.  e.  is  Id,  517;  pozt^  §  790.  ^  WUtz  v.  Peters,  4  Ia.  An.  899. 

*  State  V.  Lehie,  7  Bich.  Law  (S.  '  Rex  v.  Clark,  1  East,  88. 

C),  284.  «  AnUj  JWl ;  po9t,  Ch.  184. 
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is  questioned  in  collateral  proceedings.  The  principle  is  strictly 
analogous  to  that  which  validates  the  acts  of  de  facto  public 
officers  in  respect  of  third  persons.  It  is,  that  persons  acting 
publicly  as  the  officers  of  a  corporation  are  presumed  to  be  right- 
fally  in  the  possession  of  their  offices,  and  that  their  acts  are 
binding  on  the  corporation,  so  far  as  is  necessary  to  uphold  the 
rights  of  third  persons.^  The  particular  officer  may  be  ineligible  ;  ^ 
ho  may  have  been  elected  by  a  less  number  of  votes  than  the 
charter  requires ;'  he  may  be  in  office  under  a  judicial  decision 
babsequently  reversed;  *  or  he  may  have  been  otherwise  elected 
irregularly  or  illegally 9^  and  yet  the  irregularity  or  illegality  of 
his  election  cannot  be  set  up  even  as  against  the  corporation,  to 
defeat  the  validity  of  his  acts,  provided  he  is  in  under  color  of 
right.    Conflicting  claims  to  a  corporate  office  cannot  be  deter- 


1  HaU  «.  Carey,  5  Ga.  289;  Snsque-* 
banna  Bridge  &c.  Co.  v.  General  Ins. 
Co.,  a  Md.  805 ;  State  v.  Williams,  27 
Vi.  755.  And  see  Lemmgtoa  v.  Blod- 
g«tt,  87  Vt.  210;  Durkin  9.  Exchange 
Bank  of  Virginia,  2  Patt.  &  H.  277;  St. 
Luke's  Church  V.  Ifatthews,  iDesauss. 
(S.  a)  578;  Riddle  r.  County  of  Bed- 
ford. 7  Serg.  &  R.  (Pa-)  892;  York 
County  9.  Small,  9  Watts  &  8.  (Pa.) 
380;  KlDgsbory  v.  Ledyard,  2  Id, 
il;  McGargell  v.  Hazleton  Coal  Co., 
4  Id,  425;  Despatch  Line  of  Pack- 
ets V.  Bellamy  Manuf.  Co.,  12  N. 
H.  205;  Smith  v.  Erb,  4  Gill  (Md.), 
437;  Burr  «.  McDonald,  8  Gratt. 
(Ta.)  215;  Matter  of  Mohawk  &c  R. 
Co.,  19  Wend.  (N.  Y.)  185;  Lovett  9. 
Q^rman  Reformed  Church,  12  Barb. 
(N.  Y.)  67.  And  see  Merrill  v.  Parris, 
22  m.  308;  Schofield  «.  Watkins,  22 
ID.  66;  Facey  V.  Fuller,  13  Mich.  527. 
By  ftatute  In  Indiana,  no  act  of  any 
board  of  directors  done,  shall  be  In- 
^IM  by  reason  of  any  informality  or 
hregolarityin  time,  place,  and  manner 
of  their  election.  8  BeT.  Stat.  Ind. 
1888,  {  8021.  Deflnition  of  officer  de 
fKto:  Bex  v.  CorporatioB  of  Bedford 
lerel,  6  East,  858. 

*  Knight  o.  W^ls,  Lntw.  506. 


<  Baird  o.  Bank  of  Washington,  11 
Serg.  A  R.  (Pa.)  411. 

*  Ebau^h  V,  German  Reformed 
Church,  3  E.  D.  Smith  (N.  Y.),  60.  A 
person  who  makes  a  contract  with 
church  trustees  who  are  in  possession 
of  all  the  church  property,  without 
his  having  knowledge  of  any  illegality 
in  their  election,  may  enforce  his  claim 
on  the  contract,  though  the  election 
should  afterward  be  adjudged  illegal. 
And  the  fact  that  he  was  himself  one 
of  the  trustees  de  facto  does  not  alter 
the  case,  in  the  absence  of  bad  faith. 
So  held,  where  the  courts  had  decided 
that  the  trustees  were  legally  in  office, 
and  the  adverse  claimants  had  sub- 
mitted to  this  decision,  and  had  given 
no  notice  of  any  intent  at  that  time  to 
continue  the  litigation.  Ebangh  v, 
German  Reformed  Church,  8  E.  D. 
Smith  (N.  Y.),  60. 

>  Baird  v.  Bank  of  Washington,  11 
Serg.  &R.  (Pa.)  411.  See  also  Bland- 
ford  V.  School  District,  2  Cnsh. 
(Mass.)  39;  Delaware  6c.  Canal  Co.  v, 
Pennsylvania  Coal  Co.,  21  Pa.  St.  181 ; 
Sampson  o.  Bowdoinham  Steam  Mill 
Corp.,  86  Me.  76;  Feaobscoi&c  R.  Co. 
V.  Dunn,  89  Me.  587;  Smith  v.  Bank^ 
18  iBd.  82T. 
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mined  in  an  action  of  ejectment^  brought  in  the  name  of  the 
corporation  by  persons  claiming  to  be  its  legal  trustees;  ^  nor  in 
an  action  of  replevin  for  personalty  of  the  corporation; '  nor 
by  habeas  corpus  granted  to  a  party  who  has  been  arrested  on  a 
warrant  issued  by  such  officer ; '  nor  upon  a  motion  to  vacate 
judicial  proceedings  as  irregular,  where  summons  was  served 
on  persons  claiming  to  be  corporate  officers,  who  were  not  in 
possession  of  the  offices,  —  though  the  court  would  vacate 
the  proceedings,  because  they  were  not  officers  de  facto* 
But,  of  course,  the  rule  does  not  extend  so  far  as  to  validate, 
even  in  respect  of  third  persons,  the  acts  of  naked  trespass- 
ers or  intruders.^  Thus,  it  has  been  held  that,  where  an  action 
has  been  commenced  iu  the  name  of  a  corporation,  by  direction 
of  its  officers  defacto^  no  other  persons  claiming  a  right  to  act  as 
the  officers  of  the  corporation,  the  defendant  cannot  be  permitted 
to  show,  for  the  purpose  of  defeating  the  action,  that  the  officers 
were  illegally  elected.*  It  is  a  necessary  consequence  of  this 
doctrine,  that  the  appointment  and  powers  of  corporate  officers 
may  be  inferred  from  the  continued  acquiesoenoe  of  the  corpora- 
tion in  their  official  acts,  — for  instance,  in  the  case  of  an  insur- 
ance company,  the  recognition  by  the  company  of  the  fact  that 
a  certain  person  has  openly  and  notoriously  transacted  its  busi- 
ness as  its  secretary,  has  had  the  custody  of  its  books,  and  has 
borrowed  money  and  entered  accounts  of  it  therein.^  On  the 
other  hand,  the  neglect  to  be  sworn  into  an  office  for  a  great 
length  of  time,  e.^.,  above  twenty  years  after  the  party  is 


1  Parish  of  BeUport  v.  Tooker,  29 
Barb.  (N.  Y.)  266. 

*  Desmond  v.  McCarthy,  17  Iowa, 
625. 

>  Exp.  Strahl,  16  Iowa,  869. 

*  Berrian  v.  Methodist  Society  in 
New  York,  4  Abb.  Pr.  (N.  Y.)  424. 

*  A  bare  awearing-in  and  acting  does 
not  make  an  officer  de  facto;  there 
must  be,  at  least,  the  form  of  an  elec- 
tion, though  the  election  may  be 
subsequently  set  aside.  Rex  v.  Lisle, 
2  Strange,  1090. 

*  Charitable  ABSociaUon  9.  Baldwin, 
1  Mete.  (Mass.)  869. 

^  Talladega  Ins.  Co.  «.  Peacock,  67 
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Ala.  268.  The  act  of  the  proper  of- 
ficer, in  making  an  appointment  to  an 
office  has  been  said  to  be  in  the  natare 
of  a  judicial  act,  which  is  not 
to  be  questioned  in  any  collateral 
action  between  individuals.  Wood 
f7.  Peake,  8  Johns.  69;  Widdy  v, 
Washburn,  16  Johns.  49;  People  v. 
Seaman,  6  Denio  (N.  Y.},  409, 412.  It 
Is  also  held  that  this  doctrine  is 
equally  applicable  to  the  decision  of  a 
board  of  canvataers  declaring  the  re- 
sult of  an  election  for  office.  Their 
decision  cannot  be  called  in  question 
collaterally,  but  only  in  a  proceeding 
instituted  directly  to  try  the  right  to 
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elected,  may  be  deemed  a  waiver  or  refusal  to  accept  the  elec- 
tion by  the  party  elected.^ 

§  789.  Presumptions  in  Favor  of  Besralarity* — Every  rea- 
sonable intendment  is  to  be  made  in  favor  of  the  regularity  of 
the  proceedings  of  a  private  corporation  in  their  corporate  acts.^ 
This  rule  applies  to  corporate  meetings  and  corporate  elections  ; 
and  also  to  the  meetings  of  directors.*  A  corporate  meeting,  or 
a  meeting  of  corporate  directors,  will  be  presumed  to  be  regular 
aniess  the  contrary  appears.^ 

§  790.  Eligibility  for  the  Office  of  Director. —  Under  most 
of  the  American  statutes,  no  person  is  eligible  for  the  office  of 
director  who  is  not  a  bona  fide  holder  of  shares  in  the  corpora- 
tion, and  this  is  so  under  the  English  joint-stock  companies  act 
of  1862,  and  its  amendments.  The  question  in  that  country 
has  frequently  arisen,  whether  the  mere  transfer  of  the  requisite 
number  of  shares  to  a  person,  in  order  to  qualify  him  to  act  as  a 
director,  makes  him  liable  as  a  contributory  in  the  winding  up  of 
the  company  in  respect  of  such  shares;  in  other  words,  whether 
he  can  be  a  shareholder  for  the  purpose  of  holding  the  office  of 
director,  and  not  a  shareholder  for  the  purpose  of  answering  to 
creditors ;  and  the  courts  of  that  country  hold  that  he  cannot  be 
a  shareholder  and  not  a  shareholder,  according  to  the  end  in 
view.*  A  few  decisions  are  met  with  in  this  country  on  the 
question  of  the  qualifications  necessary  for  the  office  of  director. 
Whether  a  person  is  a  bona  fide  holder  of  shares  so  as  to  qualify 
him,  or  whether   his  tenure  of  them   is  a  sham,  is   of  course 


the  office.  People  v.  Seaman,  supra. 
For  further  Ulustratlons  of  the  text, 
see  Ellis  v.  North  Carolina  Institu- 
tion &c.,  6S  N.  C.  423 ;  Waite  v.  Wind- 
ham County  Mining  Co.,  86  Vt.  18; 
Hastings  v.  Bluehill  Turnpike  Corp., 
9  Pick.  (Mass.)  80;  Hudson  River  &c. 
d.  Co.  V,  Kay,  14  Abb.  Pr.  (n.  s.) 
(N.  Y.)  191. 

^  Rex  V,  Jordan,  Cas.  temp. 
Hardw.  225. 

*  McDanlels  v.  Flower  Brook  Man. 
Co.,  22  Vt.  274. 


<  State  V,  Kupferle,  44  Mo.  154; 
8.  c.  100  Am.  Dec.  265;  Lane  v.  Brain- 
erd,  80  Conn.  565,  577 ;  McDaniels  v. 
Flower  Brook  Man.  Co.,  22  Vt.  274. 

*  Sargent  v.  Webster,  13  Mete. 
(Mass.)  497;  Lockwood  v.  Mechanics 
Nat.  Bank,  9  R.  1.  308;  8,  c.  11  Am. 
Rep.  253,  266;  People  v.  Batchelor,  22 
N.  Y.  128.  Compare  Atlantic  &c.  Ins. 
Co.  V,  Fitzpatrick,  2  Gray  (Mass.), 
279. 

*  Fo$tt  i  1960. 
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a  question  of  fact.  Where  shares  were  parchased  by  a  married 
woman  and  the  certificate  was  accidentally  made  oat  to  her  hus- 
band»  who  afterwards  concluded  to  take  the  shares  himself,  and 
transferred  the  account  from  bis  wife's  name  to  his  own,—  it 
was  held  that  he  was  a  bona  fide  holder  of  shares  and  eligible  as 
director.^  Under  the  statutes  of  Nevada,  there  is  a  doubtful 
holding  that  a  person  who  **  holds  "  shares  of  stock  issued  in  his 
name  is  recognized  as  a  stockholder,  as  well  as  one  who  **  owns^' 
them.*  The  inspectors  of  election  cannot  decide  the  question 
of  eligibility  for  the  office  of  director;  it  can  only  be  decided 
by  the  courts.* 

S  791.  Classification  of  Directors. —  In  sereral  States  there  are 
statutes  providing  that  the  directors  may  be  divided  into  three  classes,— 
one  class  holding  office  for  one  year,  one  for  two  years,  and  (me  for 
three  years, — the  successors  of  each  class  being  elected  for  three 
years.^  In  Illinois,  the  provision  is  that,  by  resolution  of  the  stock- 
holders, the  board  of  directors  may  be  divided  into  three  classes,  the 
first  class  re-elected  at  the  next  annual  election,  the  next  class  at  the 
second  annual  election,  and  the  third  class  at  the  annual  meeting  held 


^  Re  St.  Lawrence  Steamboat  Co., 
44  N.  J.  L.  529. 

*  State  V,  Leete,  16  Nev.  243.  In 
this  case,  A.  owning  certain  shares  of 
stock  in  a  corporation  organized  for 
the  purpose  of  maintaining  a  ditch, 
etc.,  gave  them  to  his  son,  with  the  re- 
quest that  new  certificates  should  be 
Issued  In  the  son^s  name,  and  trans- 
ferred upon  the  books  of  the  com- 
pany. This  request  was  complied 
with.  Tbe  son  paid  nothing  for  the 
shares,  the  transfer  being  made  in 
order  that  he  might  be  eligible  to  the 
office  of  trustee.  It  was  held,  on  a 
review  of  the  statutes  of  Nevada,  that 
such  transaction  constituted  the  son 
a  stockholder,  and  made  him  eligible 
to  snch  office.  (Belknap,  J.,  dissent- 
ing),  hm. 

*  Re  St.  Lawrence  Steamboat  Co., 
44  N.  J.  L.  529.  The  statute  of  Con- 
necticut (Laws  1876,  ch.  65),  pTorid- 
Ing  that  a  director  of  a  corporation 
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owning  stock  in  another  corporation 
may  be  elected  a  director  of  the  latter 
corporation,  is  not  repealed  by  the 
joint-stock  act  of  1880.  Chase  «. 
Tuttle,  55  Conn.  455.  That  a  by-law 
which  would  render  a  class  of  per- 
sons eligible  to  office  who  by  the  char- 
ter, are  ineligible,  is  bad,  —  see  Bex 
V,  Bumstead,  2  Bam.  &  Ad.  699;  Bex 
V,  Spencer,  8  Burr.  1827.  Where  a 
person  has  a  right  to  vote  on  stock  as 
a  stockholder,  he  is  also  eligible  to 
any  office  to  which  a  stockholder  is 
eligible.  State  v.  Ferris,  42  Conn. 
560.  That  courts  will  not  add  by  con- 
struction to  the  causes  specified  in  t 
statute  as  rendering  a  person  in- 
eligible to  office  in  a  mnnieipal  eor- 
poration,  —  see  Bex  v.  Chitty,  5  Ad.  & 
E.  609;  a.  e.  2  Har.  &  W.  899;  1  Net. 
^  P.  78. 

4  Qen.  Stat.  Colo.  1888,  chap.  Ih 
\VH. 


CONTESTING  THE   ELECTION,  ETC.       [1  Thomp.  Corp.  $  792. 

three  years  after  the  first  annual  election ;  each  class  therefore  filled  with 
directors  elected  for  three  years.  All  other  vacancies  are  to  be  filled 
according  to  the  by-laws.^  So  in  Michigan,  the  directors  may  be 
divided  into  three  equal  classes,  one  of  which  shall  hold  office  for  one 
year,  one  for  two  years,  and  one  for  three  years,  and  at  subsequent 
elections  directors  may  be  elected  for  three  years  to  succeed  theuL^ 

§  792.  HoldiD^  Oyer.  —  By  the  principles  of  the  common 
law,  the  failure  to  elect  officers  of  a  corporation,  public  or 
private,  does  not  dissolve  the  corporation,  but  the  old  officers 
hold  over  until  their  successors  are  chosen  and  qualified.^  The 
same  principle  has  been  declared  by  statute  in  several  States,  out 
of  abundant  caution,  as  seen  by  the  next  section.*  Accordingly, 
where  the  cashier  of  a  bank  has  been  appointed  for  a  definite 
term,  enters  upon  the  duties  of  his  office  and  gives  bond,  he  con- 
tinues in  oflSce  until  a  new  cashier  is  qualified  by  giving  a  bond, 
provided  the  State  makes  this  qualification  essential.'  Where, 
however,  the  charter  or  governing  statute  fixes  the  term  of  office 
for  a  year,  the  directors  cannot,  against  the  will  of  the  stock- 


^  Starr  &  Cart.  m.  Stat.,  p.  610, 
cbap.  3),  (  8. 

*  How.  Uioh.  Stat.  1SS2,  §  8817. 

*  Foot  V,  Prowse,  1  Strange,  625; 
Sparks  v.  Farmers'  Bank,  8  Del.  Ch. 
274;  Smith  v.  Natchez  Steamboat  Co., 
IHow.  (MiBS.)  179;  McCall  v.  Bryam 
Manaf.  Co.,  6  Comi.  428;  Congrega- 
tional Soc.  of  Bethany  v.  Sperry,  10 
Conn.  200;  Soath  Bay  Meadow  Dam 
Co.  V.  Gray,  80  Me.  547;  Nashville 
Bank  o.  Fetway,  8  Humph.  (Tenn.) 
522. 

*  People  V.  Jones,  17  Wend.  81; 
People  V.  Vail.  20  Wend.  12. 

'  Sparks  v.  Farmers'  Bank,  8  Del.  Ch. 
274.  The  title  of  the  person  receiving 
the  necessary  votes  to  elect  to  a  cer- 
tain office  is  complete  the  moment  the 
vote  is  declared,  and  the  right  of  the 
fonner  incumbent  to  hold  over  ceases. 
Booker  «.  Young,  12  Gratt.  (Va.)  303. 
U  the  by-laws  of  a  corporation  pro- 
v^ide  that  the  clerk  shall  be  chosen 
yearly,  and  also  that  he  shall  continue 


in  office  till  another  shall  be  chosen 
and  qualifled,  and  the  first  person 
chosen  and  qualified  is  re-elected  the 
next  year,  he  continues  to  be  clerk 
under  the  first  election,  till  he  is  quali- 
fied under  the  second.  Hastings  v. 
Blue  Hill  Turnpike  Corporation,  9 
Pick.  (Mass.)  80.  Under  a  statute 
directing  that  the  clerk  chosen  by  a 
school  district  should  hold  his  office 
until  another  should  be  chosen  and 
sworn  in  his  stead,  where  the  clerk  of 
a  school  district  removed  into  an  ad- 
jointng  district,  but  within  the  same 
town,  and  another  was  chosen  in  his 
place,  but  not  stcorn^ — it  was  held  that 
the  first  continued  competent  to  act  as 
derk.  Williams  v.  School  District  in 
Lunenburg,  21  Pick.  (Mass.)  75. 
Where  a  charter  speaks  of  <<  years  " 
with  reference  to  an  office,  yeare  of 
office,  and  not  calendar  years,  are  in- 
tended. Rex  V.  Swyer,  10  Bam.  &  C. 
486. 
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holders,  enlarge  this  term  by  changing  the  time  of  holding  the 
annual  election,  by  a  by-law  or  otherwise.*  The  above  rule  has 
no  application  to  a  deputy ^  whose  term  of  office  expires  on  the 
death  of  his  principal.^ 

§  793.  Statutory  ProTlsions  that  Directors  shall  Hold  over.— 

Statutes  in  several  of  the  States  provide  that,  in  default  of  an  election, 
the  directors  shall  hold  over  until  their  successors  are  elected  and 
qualified.  3  Some  statutes  provide  that  a  failure  to  elect  officers  shall 
not  dissolve  the  corporation,  but  that  the  incumbents  shall  hold  over.^ 
The  statute  of  Arkansas  is  still  more  explicit.  Failure  to  hold  an  elec- 
tion at  the  time  appointed  does  not  dissolve  the  corporation,  but  the 
election  may  be  held  at  any  time  during  the  year  upon  due  notice  given 
by  the  directors.^  Another  statute  of  Arkansas  provides  that  corpora- 
tions shall  not  be  dissolved,  if  the  election  of  directors,  which  has  not 
taken  place  at  the  appointed  time,  shall  be  held  within  ninety  days  after 
such  time,  in  the  manner  provided  by  the  by-laws.®  In  Texas,  the  pro- 
vision is  that  if  the  election  of  directors  fails  to  come  off  on  an  ap- 
pointed day,  this  does  not  dissolve  the  corporation,  but  it  may  be  held 
on  any  other  day  in  accordance  with  the  mode  prescribed  by  the  by- 
laws."' 

§  704.  Besignatton  of  a  Corporate  Office. — According  to  an 
ancient  strictness,  where  an  office  is  granted  by  deed,  the  resig- 
nation or  surrender  ought  also  to  be  by  deed;  but»  where  an 
officer  is  appointed  by  election,  the  corporation  may  accept  a 
resignation  or  surrender  by  parol.®  Under  provisions  of  a  char- 
terf  which  direct  that  an  alderman  or  other  officer  may  resign  by 
giving  toriiten  notice  to  the  city  clerk,  and  publishing  a  copy  of 
such  notice  in  the  corporation  papers,  —  a  simple  communication 
to  the  mayor  and  common  council,  tendering  a  resignation  has 
been  held  ineffectual.'  An  intent  to  resign  may  be  inferred  from 
the  acceptance  of  an  incompatible  office.^*    But  the  acceptance  of 


1  Curtis  V.  McCallongh,  8  Nev.  202; 
Elkins  9.  Camden  &c.  B.  Co.,  36  N.  J. 
£q.  467. 

'  Bex  o.  Corporation  of  Bedford 
Leye),  6  East,  866. 

'Deer.  Code  CaL,  parti,  §  806; 
Comp.  Stat.  Neb.  1887,  chap.  16,  §  88; 
Bey.  Stat.  Minn.  1881,  S  ^04;  2  Sayle 
Tex.  Stat.  1888,  art.  4125. 
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«  Code  Tenn.  1884,  §  1705. 

*  Arkansas  Dig.  Stat.  1884,  §  965. 

*  Ark.  Dig.  Stat.  1884,  §  5482. 

V  Sayle  Tex.  Stat.  1888,  art.  588. 

*  Bex  V,  Mayor  ac.  of  Blppon,  1 
Ld.  Baym.  563;  2  Salk.  488. 

*  Lewis  9.  OllTer,  4  Abb.  Fr.  (H. 
Y.)  121. 

^  Verier  v.  Sandwich,  1  Sid.  805; 
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office  by  the  members  of  one  of  the  faculties  of  an  old  educa- 
tional corporation,  under  a  new  corporation,  does  not  in  law 
amount  to  a  resignation  of  their  offices  under  the  former,  nor  to 
a  dissolution  or  suspension  of  its  franchises.^  There  is  much 
judicial  authority  to  the  effect  that  a  public  officer  cannot  at 
pleasure  lay  aside  his  office,  —  otherwise  the  wheels  of  govern- 
meot  might  be  thereby  stopped,  which  would  be  against  public 
policy ; '  but  it  is  assumed  that  this  principle  cannot  apply  in 
the  case  of  an  officer  of  a  private  corporation.  It  has  been 
held  that  a  person  who  has  been  elected  to  an  office  cannot 
resign  the  same  before  the  time  has  arrived  when  he  is  en- 
titled by  law  to  possess  it,  and  has  become  invested  with  its 
privileges  by  subscribing  to  the  oaths,  and  giving  the  obligations 
required  by  law.  Hence,  an  attempt  on  the  part  of  one  elected 
to  ao  office  to  resign  before  he  is  made  an  incumbeutt  is  abortive 
and  ineffectual.' 


Bex  V.  Goodwin,  Dougl.  897,  note  22; 
Milward  v,  Thatcher,  2  Dnmf.  &  E. 
87;  Rex  v,  Patemen,  Id.  779. 

'  Begents  of  University  of  Mary- 
land «.  WUliams,  9  Gill  &  J.  865. 

*  It  has  even  been  held  that  an 
oveneer  of  the  highways  cannot,  at  his 
pleasure,  lay  aside  his  office.    A  mere 


notification  of  the  fact  that  he  resigns 
is  not  sufficient  to  discharge  him  from 
his  office;  but  his  resignation,  to  be 
effectual,  must  be  accepted  by  com- 
petent authority.  State  v,  Ferguson, 
31  N.  J.  L.  107. 

<  Miller  V,  Superrisors  of  Sacra* 
mento  County,  25  Cal.  98. 
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CHAPTER    XVI. 


AMOTION  OF  OFFICERS. 


Section 

799.  Difitinction  between  amotton  and 

dUfranchUement. 

800.  Observations  of  Mr.  Willcock  on 

this  qnestion. 

801.  These  observations  applicable  to 

oorporatloBS  other  than  mn- 
nlclpal. 

802.  Power  of  amotion   inherent   in 

corporations. 
808.  Power    resides    in    corporation 
alone. 

804.  Power  resides  in  the   body  at 

large,  not  in  the  trustees. 

805.  Bemoval  of  officers  who  hold  at 

wiU. 
808.  Lord  Mansfield's  classification  of 
grounds  of  amotion. 

807.  In  what  case  there  mnst  be  a 

previous  trial  and  conviction. 

808.  Misappropriating   money:    false 

charges  of  mouey. 

809.  Bribery. 

810.  Misconduct  in  respect  of  duties 

toward  the  corporation. 

811.  Offenses  touching  the  corporate 

record. 

812.  Neglect  of  duty. 

813.  Non-attendance     at      corporate 

meetings. 

814.  Ineligibility:  subsequent  election 

to  another  office. 

815.  Other  grounds  of  removal. 

816.  Statutory  or  charter  power  of  re- 

moval. 

817.  What  corporate  action  necessary. 

818.  Power  must  be  exercised  at  a  cor- 

porate meeting. 
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8X9.  And  by  a  majority  vote. 

820.  Necessity  of  notice  and^a  judicial 
inquiry. 

821*  Exception  in  the  case  of  con- 
tinned  desertion  and  non-resi- 
dence. 

822.  Conduct  of  the   trial:  the  evi- 

dence. 

823.  Assembling  the  meeting  for  the 

trial:  notifying  the  mem- 
bers. 

824.  Instanoes    under  the   foregoing 

rale* 

825.  Review  of  proceedings  by  ear- 

tiorari, 

826.  Extent  of  relief  in  equity. 

827.  Illustration:  dismissal  of  sehool> 

master  under  English  public 
school  act  of  1868. 

828.  Where  the  power  to  remove  is 

discretionary  in  the  due  exer 
else  of  the  powers  of  the  trost- 
ees. 

829.  Mandamus  to  reinstate. 

830.  Several  writs   where  there  are 

several  officers. 

881.  Allegations  of  the  writ. 

882.  What  if   directed   to  the  indi- 

viduals by  name,  and  notto  tlie 

corporation. 
888.  The  return  to  the  mandamuB. 
884.  Betum  may  show  any  number  oi 

causes. 
835.  When    not     necessary    to  aver 

power  of  removal. 
886.  Instances  of  good  returns  in  such 

cases. 
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SicnoK 

837.  Sofficleiit  if  made  by  proper  offi- 
cer until  falsified. 

638.  Whether  the  return  should  be 
under  corporate  seal. 

839.  Variance  between  writ  and  re- 
turn. 


SxcnoK 

840.  Other  points  of  practice  in  pro- 

ceedings by  mandamus. 

841.  Principles  upon  which  the  Judicial 

courts    review    sentence    of 
amotion. 


§  799.  Distinction  between  Amotion  and  Disfranchise- 
ment.—  **  In  a  corporation,"  says  Daly,  F.  J.,  "  there  is  a  dis- 
tinction between  what  is  called  amotion^  or  the  right  to  remove 
ail  officer t  which  is  a  power  inherent  in  every  corporation,  and 
disfranchisement.  The  former  may  be  exercised  without  inter- 
fering with  the  franchise, — as  the  officer,  when  removed,  still 
continues  a  member ;  but  disfranchisement  is  an  actual  expul- 
sion of  the  member  from  the  body  and  the  taking  away  of  his 
franchise,  which  cannot  be  done  unless  the  power  is  given  by 
the  charter  creating  the  corporation ;  or  the  member  has  been 
guilty  of  crime,  a  conviction  of  which  would  work  a  forfeiture  of 
all  civil  rights,  including  the  corporate  franchise,  or  has  com- 
mitted acts  which  tend  to  the  destruction  of  the  corporation, 
SQch  as  the  defacing  of  its  charter,  the  obliteration  or  alteration 
of  its  records,  or  other  acts  tending  to  impair  or  destroy  its  title 
to  its  rights  or  privileges ;  in  which  case,  the  expulsion  of  the 
member  is  but  the  exercise  of  a  power  incident  to  the  right  of  self- 
preservation.*'  ^ 


§  800.  Observations  of  Mr.  Willcoek  on  this  Question. — Al- 
though in  the  leading  case  of  Bagg,^  much  was  said  about  amotion, 
and  the  grievance  of  Bagg  was  that  he  had  been  disfranchised  as 
one  of  the  twelve  burgesses  of  Plymouth,  Mr.  Willcock,  in  his 
treatise  on  corporations,  which  is  regarded  as  a  good  work,  de- 
fines amotion  as  applicable  only  to  officers,  and  says  that  it  causes 
a  cessation  of  the  particular  offices  from  which  they  are  amoved, 
but  in  no  manner  affects  their  right  to  the  freedom  of  the  munic- 


*  White  17.  Brownell,  4  Abb.  Pr. 
(N.  8.)  (N.Y.)  162,  192;  citing  Evans 
«.  Philadelphia  Club,  50  Pa.  St.  107; 
Bagg8*Case,  11  Co.  Bep.  98;  Earle*s 
Case,  Carth.  ITS;  Com.  v.  St  Patrick's 
BeneTOlent  Society,  2  Binn.  (Pa.)  441 ; 


8,  c.  4  Am.  Dec.  463;  Fuller  v.  Trust- 
ees, 6  Conn.  532;  People  v.  Medical 
Society,  24  Barb.  (N.  Y.)  570. 

s  11  Co.  Rep.  93;  stated  at  length, 
posty  §§  654,  855. 
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ipality ;  whilst  disfranchisement  is  applicable  only  to  the  f reedoiBt 
and  cuts  off  the  corporator  from  all  rights  and  privileges  of  the 
corporation.     It  appears,  according  to  that  authority,  that  there 
is  not  an  incidental  right  in  corporations  to  disfranchise  their 
members,  but  that  it  must  be  claimed  by  prescription  or  e3q)re83 
grant  of  the  charter.^     Mr.  Willcock  then  makes  the  following 
among  other  observations  upon  that  celebrated  case :  **  Atihe 
time  when  James  Bagg's  csise  was  before  the  court,  their  attention 
had  been  rarely  attracted  to  the  consideration  of  corporate  causes, 
and  the  distinction  between  the  right  to  the  office:^  and  the  right 
to  the  freedom  of  a  municipality  had  been  little  considered.     The 
particular  case  was  of  amotion  from  office;  the  arguments  were 
in  general  more  applicable  to  disfranchisement,  but  there  is  a 
material  difference  in  principle.     The  enjoyment  of  office  is  not 
for  the  private  benefit   of  the  corporator,  but  an  honorable  dis- 
tinction which  he  holds  for  the  welfare  of  the  corporation;  and 
therefore,  though  it  be  an  office  of  a  freehold  nature,  it  is  entirely 
conditional.     •     •     .     But  the  franchise  of  a  freeman  is  wholly 
for  his  own  benefit,  and  a  private  right;  a  right    in  the  munici- 
pality similar  to  that  of  a  natural  subject  in  the  State,  of  which 
he  ought  not  to  be  deprived  for  any  minor  offense  against  his 
corporate  fealty,  any  more  than  that  for  which,  as  a  subject,  be 
ought  to  be  deprived  of  his  franchise  as  a  liegeman.     For  this 
reason,  all  minor  corporate  offenses,  such  as  improper  behavior 
to  his  fellow  corporators,  where  not  punishable  by  the  general 
law  of  the  land,  as  well  as  violations  of  his  corporate  duties, 
ought  to  be  punished  by  penalties  imposed  by  the  ordinances  of 
the  municipality,  and  not  by  disfranchisement.     But  such  of- 
fenses against  the  general  law  as  occasion  a  forfeiture  of  all  civil 
rights,  import  in  themselves  a  forfeiture  of  the  corporate  fran- 
chise ;  and  offenses  against  the  corporation  which  tend  to  its  de- 
struction, such  as  defacing  the  charters,  altering  the  corporate 
records  so  as  to  destroy  the  evidence  of  their  title  to  privileges, 
or  that  of  the  title  of  his  fellow  corporators  to  their  franchises, 
are  of  course  causes  of  disfranchisement."  ^ 

1  WiUcock  Corp.  270.  118;  and  it  was   said  by  ttie  leuned 

'  WiUcock  Corp.  270;  qaoted  with  judge    that   these    observations  *^ 

approvalbyWoodwardyC.  J.,  inBvans  equally  applicable  to  private  corpo- 

V,  Philadelphia  Club,  50  Pa.  St.  107,  rations.    This  observation  is  perbapa 
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§  801.  These  Observations  Applicable  to  Corporations  other 
than  MonicipaL  —  "These  observations,"  said  Woodward,  C.  J., 
quoting  the  language  of  Mr.  Willcockin  the  preceding  section,  *'  relate 
to  municipal  corporations ;  but  why  are  they  not  equally  applicable  to 
private  corporations  ?  The  interest  or  *  freedom '  which  a  member  has 
in  a  private  corporation  is  as  a  rule  a  '  franchise '  as  that  which  any  of 
the  burgesses  mentioned  in  Bagg's  Case  had  in  the  borough  of  Ply- 
mouth, and  may  often  be  a  much  more  valuable  franchise.  Where  it 
has  been  obtained  by  the  payment  of  a  pecuniary  consideration,  and 
property  is  held  in  connection  with  it,  it  is  a  vested  estate,  and  certainly 
ooght  not  to  be  sacrificed  on  account  of  minor  offenses,  which  would 
not  be  permitted  to  forfeit  individual  interests  in  a  municipal  corpora- 
tion. And  if  a  power  to  disfranchise  in  a  municipal  corporation  does 
not  exist  unless  expressly  granted,  it  is  very  safe  to  conclude  that  it  is 
not  inherent  in  a  private  corporation,  and  must  have  an  express  grant  to 
support  it.^  y 

§  802.  Power  of  Amotion  Inherent  in  Corporations. — By 

Uie  principles  of  the  common  law,  every  corporation  has  an  im- 
plied power,  incident  to  its  existence  as  a  corporation,  and  inde- 
pendent of  charter  provisions,  to  remove  an  officer  for  cause.^ 


true,  with  the  exception  of   private 
corporations  having  a  joint  stock. 

1  Eyans   v.  Philadelphia  Cluh,^  50 
Pa.  St  107,  118. 

*  Fawcett  v.  Charles,  18  Wend.  (N. 
Y.)  478;    State  v.  Trustees  of  Vln- 
cennes  University,  5  Ind.  77;  Lord 
Brace's  Case,  2  Strange,  820;  Rex  v. 
DoDc&ster,  Barnard.  264 ;  Rex  v.  Rich- 
ardson,  1  Burr.  617,  689;  People   v. 
Higgins,  16  ni.  110;  Adamantine  Brick 
Go.  V,  Woodruff,  4  MacArthur  (D.  C), 
318;  Burr  V.  McDonald,  8  Gratt.  (Va.) 
215;    Auhum     Academy  v.    Strong, 
Hopk.  (N.  Y.)  278;  cases  cited,  post, 
§  847.    It  was  said  in  one  case,  in  the 
King's  Bench,  that  there  are  author- 
ities (citing  11  Coke,  99;  1  Roll.  Rep. 
224;   Palm,    461;    Stiles,   477),    that 
the  power  of  amotion  is  not  inherent 
in  a  corporation.    Such  a  power  roust 
exist  by  charter  or  prescription  in  or- 
der to  its  exercise.    Rex  v.  Mayor  of 
Boncaster,  2  Ld.  Baym.   1664,  1666. 


But  the  contrary  is  now  established 
as  stated  in  the  text.  Where  a  corpo- 
ration time  out  of  mind  had  power  to 
remove  an  alderman  for  a  reasonable 
cause,  it  was  held  that,  though  the 
corporation  had  taken  a  new  charter 
wherein  no  such  power  was  expressly 
given,  yet  the  power  still  remained; 
since  the  new  charter  did  not  merge 
or  extinguish  any  of  the  ancient  priv- 
ileges, but  the  corporation  might  use 
them  as  before.  Haddock's  Case,  Sir 
T.  Raym.  486,  489.  «*  The  power  of 
amotion  for  adequate  cause,  is  to  be 
an  inherent  Incident  of  all  corpora- 
tions, whether  municipal  or  private, 
except,  perhaps,  such  as  are  literary 
or  eleemosynary ;  but  the  exercise  of 
this  power  does  not  affect  the  private 
rights  of  the  corporator  in  the  fran- 
chise." Statement  of  Doctrine  by 
Woodward,  C.  J.,  at  nisi  prius^  in 
Evans  v.  Philadelphia  Club,  60  Pa.  St. 
107,  117,  affirmed  by  an  equal  division 
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Speaking  with  reference  to  English  boroughs,  which  are  a  species 
of  municipal  corporation,  it  has  been  held  that,  although  the 
charter  does  not  in  terms  authorize  the  removal  of  an  officer,  jet 
the  power  of  removal  is  implied;  it  is  incidental  for  self-preserv- 
ation.^ It  follows  that  a  by-law  authorizing  the  removal  of 
officers  for  cause  may  be  good,  although  no  power  of  amotion  is 
expressly  given  by  the  charter,  or  is  possessed  by  prescription.' 
On  the  other  hand,  a  by-law  restricting  the  discretionary  power 
of  removing  a  master  or  usher  of  a  grammar  school  vested  in  the 
governors,  as  given  by  the  charter  has  been  held  void,*  The 
directors  of  a  national  bank  have  power  to  remove  the  president, 
both  under  the  act  of  Congress  relative  to  national  banks,  and 
under  the  articles  of  association,  where  such  articles  give  express 
authority  to  remove ;  and  it  makes  no  difference  that  the  bank 
has  never  adopted  any  by-laws> 

§  803.  Power  Besides  In  Corporation  alone,  not  In  Judicial 
Oourts*  —  This  power  belongs  to  the  corporation  alone :  the 
courts  have  no  jurisdiction  to  order  such  removal.*  As  the 
courts  have  no  jurisdiction  to  remove  an  officer  of  a  corporation 
or  to  enjoin  him  from  acting  as  an  officer,  a  portion  of  a  decree 
depriving  such  an  officer  of  his  salary  on  the  ground  of  having 
violated  the  by-laws,  no  fraud  being  shown,  was  reversed  as 
erroneous.*    In  New  York  a  statute  ^  formerly  existed,  author- 


of  the  Supreme  Court  Ibid.,  127. 
There  is  a  short  article  on  the  sub- 
ject of  amotion,  pointing  out  the  dis- 
tinction between  amotion  and  dis- 
franchisement; stating  what  offenses 
will  justify  an  amotion ;  how  the  right 
to  amove  is  affected  by  provisions  of 
the  charter;  and  the  rights  and  liabili- 
ties of  the  officer  amoved,  —  by  W.  E. 
Talcott,  Esq.,  in  24  Cent.  L.  J.  94. 

1  Lord  Bruce's  Case,  2  Str.  819; 
Rex  V.  Richardson,  1  Burr.  517,538; 
Rex  V.  Lyme  Regis,  Doug.  149. 

'  Rex  V.  Richardson,  1  Burr.  517, 
589;  «.  c.  2  Ld.  Ken.  85. 

'  Reg.  f7.  Governors  of  Darlington 
School,  6  Q.  B.  682. 

^  Taylor  v.  Hutton,  48  Barb.   (N. 
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Y.)  195;  «.  6.  IS  Abb.  Pr.  (N.  T.) 
16. 

»  NeaU  V.  Hm,  16  Cal.  145. 

•  Ibid. 

'  2  Rev.  Stat.  N.  T.  (Ist  ed.),  468. 
This  statute  provided:  *<The  chan- 
cellor shall  have  jurisdiction  over  di- 
rectors,  managers  and  other  trustees 
and  officers  of  corporations,  .  .  • 
8.  To  suspend  any  such  trustee  or 
officer  from  exercising  his  office, 
whenever  It  shall  appear,  that  he  has 
abused  his  trust:  4.  To  remove  any 
such  trustee  or  officer  from  his  office, 
upon  proof  or  conviction  of  gross 
misconduct:  5.  To  direct  new  elec- 
tions to  be  held  by  the  body  or  board 
duly  authorized  for  that  purpose,  to 


OROUNDS  OF  REMOVING.     [1  Thomp.  Corp.  §  804. 

izing  the  judicial  coarts  to  suspend  a  director  or  officer  of  a 
corporation  for  certain  causes.  This,  it  was  held,  did  not  au- 
thorize an  action  by  a  stockholder  to  obtain  such  a  removal  or 
suspension.  It  was  also  held  that  if,  in  any  case  a  creditor  could 
maintain  such  an  action  under  the  statute,  be  must  allege  in  his 
complaint  the  nature  of  his  claims,  when  and  how  they  arose, 
and  the  amount  due,  and  he  should  demand  payment  before 
bringing  his  suit.^  The  courts  would  not,  under  this  statute,  in- 
terfere to  suspend  directors  of  a  corporation  on  the  ground  of 
their  having  made  improper  expenditures  touching  the  business 
of  the  corporation,  nor  on  charges  of  personal  immorality.^ 

§  804.  Power  Besides  in  the  Body  at  Liarge,  not  in  the 
Trustees.  —  By  the  principles  of  the  common  law,  the  power  of 
amotion  of  an  officer  of  a  corporation  is  regarded  as  a  constituent 
ad^  —  something  which  affects  the  organization  of  the  corpora- 
tion, — and  therefore  something  which  can  only  be  done  by  the 
corporation  at  large,  and  not  by  the  trustees  or  other  governing 
body.^  In  this  respect  it  stands  on  the  same  footing  as  the 
power  to  elect  officers^  and  the  power  to  establish  by-laws:  ^  it 
must  be  exercised  by  the  corporation  at  large,  or  by  its  most 
namerous  body  or  constituency,  unless  its  charter  or  governing 
statute  vests  it  in  a  smaller  body.  But  it  may  be  very  much 
doubted  to  what  extent  this  principle  inheres  in  the  modern  law. 
In  the  case  of  municipal  corporations,  many  c9rporate  officers 
are  deeted  by  the  votes  of  the  qualified  voters.  But  the  trial  of 
an  officer  before  this  numerous  constituency,  with  the  view  of  re- 
moving him  from  his  office,  is  unheard  of.  It  would  be  a  re- 
vival of  the  trial  before  the  Athenian  Areopagus.  Below  the 
grade  of  director  and  such  other  officers  as  are  elected  by  the 
corporation  at  large,  the  general  rule  is  that  the  officers  of  private 


supply  vacancies  created  by  such  re- 
moval." This  statute  was  repealed  by 
N.T.  Laws  of  1880,  ch.  245,  Rev.  8t.  N. 
Y.  (Banks  &  Bros.  8th  ed.),  p.  2672. 

^  Bamsey  v.  Erie  B.  Co.,  7  Abb.  Pr. 
(n.  8.)  (N.  Y.)  156t  1S4;  «.  e.  88  How. 
Pr.  (N.  Y.)  198. 

*  Ibid.j  190.  The  power  of  a  State 
legislature  to  remoye  trustees  of  an 


eleemosynary  corporation  for  duloyalty 
for  refusal  to  take  a  newly  prescribed 
oath  of  allegiance:  State  v.  Adams,  44 
Mo.  570. 

*  Rex  V.  Mayor  &c.  of  Lyme  Regis, 
1  Dougl.  149. 

*  Antey  §  729. 
<  Poet,  §  966. 
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corporations  hold  their  offices  durante  bene  plaeitOf  and  are  hence 
removable  by  the  directors  without  assigning  any  cause  for  the 
removal,  except  so  far  as  their  power  may  be  restrained  by  con- 
tract with  the  particular  officer,  —  just  as  any  other  employer 
may  discharge  his  employe.  Speaking  generally,  it  may  be  said 
that  the  power  to  appoint  carries  with  it  the  power  to  remove. 
Thus,  a  power  vested  in  the  trustees  of  a  corporation  **  to  ap- 
point a  superintendent,  who  shall  be  subject  to  removal  only  for '' 
certain  causes,  implies  a  power  in  the  trustees  to  remove  him 
for  the  specified  causes.^  On  the  other  hand,  the  power  to  re- 
move resides  only  in  the  body  which  has  the  power  to  appoint, 
unless  it  is  vested,  by  the  charter  or  by  statute,  in  another  body. 
Accordingly,  it  has  been  held  that  the  trustees  of  an  eleemosyn- 
ary corporation  cannot  remove  one  of  their  number,  in  the  ab- 
sence of  an  express  grant  of  power  so  to  do,  because  of  the  in- 
congruity of  their  possessing  the  power  to  remove  ecKh  others 
In  this  respect,  the  distinction  already  pointed  out  ^  between  the 
power  of  amotion  and  the  power  of  expulsion  becomes  very 
important,  for  the  directors  who  appoint  a  ministerial  officer  may 
undoubtedly  remove  him  at  pleasure,  and  he  has  no  remedy 
other  than  an  action  for  damages  against  the  corporation  for  ft 
breach  of  contract.  But,  on  the  otherhand,  where  the  power  of 
expelling  a  member  is  vested  in  the  corporation  by  general  lan- 
guage, as,  for  instance,  by  the  words  ^*  such  corporation  shall 
have  the  right  t9  admit  as  members  such  persons  as  they  may  see 
fit,  and  expel  any  members  as  they  may  see  fit,"  —  this  power 
cannot  be  delegated  by  the  corporation  to  its  directors.^  More- 
over, if  the  power  of  removal  is  vested  in  the  trustees  by 
the  governing  statute,  this  power  is  iu  the  nature  of  a  trust 
reposed  by  the  law  in  them,  to  be  exercised  for  the  good 
of  the  corporation,  and  they  cannot  surrender  it,  or  disable 
themselves  from  exercising  it  by  a  contract  with  the  officer  or 
employe.* 

1  People  V.  Hlg^ns,  15  111.  110.  <  Thus,  itwasheld  that  the  tnisteefl 

<  Fuller  V,  Trustees,  6  Conn.  5S2,  of  the  Anbnm  Acacleniy  have  no  power 
545.  But  see  State  v.  Vlncennes  Uni-  to  make  a  contract  with  a  teacher, 
verslty,  5  Ind.  77.  limiting  their  right  *<  to  remove  him 

*  Ante,  §  799,  et  9eq,  at  pleasure.*'    Anbnm    Academy  «. 

<  State  9.  Chamber  of  Commerce,     Strong,  Hopk.  (N.  T.)  278. 
20  Wis.  63. 
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{  805.  BemoTal  of  Officers  who  Hold  at  Will.  —  Before  pass- 
ing to  the  consideration  of  the  causes  for  which  corporate  officers 
may  be  removed,  we  must  renew  our  attention  to  the  fact  that,  in 
private  corporations,  the  ministerial  officers  who  are  not  elected 
by  the  corporators  at  large  for  stated  terms,  but  who  are  ap- 
pointed by  the  board  of  directors,  and  who  therefore  sustain 
toward  the  corporation  the  relation  of  an  employe  toward  an 
employer,  serving  for  a  compensation,  which  in  general  the 
directors  do  not  receive,  have  no  franchise  in  their  office,  and 
hence  are  removable  at  the  mere  pleasure  of  the  directors,  with- 
out the  assignment  of  any  cause,  without  the  giving  of  any 
notice,  and  without  any  trial  or  investigation  into  the  grounds  of 
the  removal.  They  are  dischargeable,  like  any  other  employe,, 
subject  only  to  their  right  of  action  against  the  corporation  for 
damages  for  a  breach  of  the  contract  of  employment.^  A 
mandamus  will  not  be  granted  to  restore  such  an  officer.^ 


1  Adamantine  Brick  Co.  v.  Wood- 
roil,  4  MacArthur  (D.  C.)i  218;  Burr 
9.  McDonald,  8  Gratt.  (Va.)  215.  Tlie 
board  ol  directors  of  Qirard  College 
have  power  to  remove  an  oiBcer  there- 
of, created  by  an  ordinance  of  the  city 
of  Pliiladelphia,  witliout  assigning 
cause;  and  may,  therefore,  displace 
the  steward  of  the  college  at  their 
pleasure.  See  Field  v.  Directors  of 
Qirard  College,  54  Pa.  St.  233. 

'  Di;;hton  t;.  Stratford-on-Avon,  2 
Keb.  641 ;  «.  c.  Sir  T.  Raym.  188.  Fre- 
quent judicial  expressions  are  met 
with  on  this  subject  in  the  old  cases. 
Thus:  « Where  a  man  is  elected  to 
hold  at  will,  in  which  case  he  may  be 
removed  at  pleasure,  without  cause 
shown ;  yet  if  It  doth  not  appear  that 
the  corporation  hath  declared  their 
will  to  remove  him,  this  court  (the 
King's  Bench)  may  grant  him  restitu- 
tion. Quaere :  If  the  removal  of  the 
corporation  be  not  a  declaration  of 
thebr  will.»*  Bex  v.  Slatford,  Comb. 
419.  In  an  old  case  (Anno,  22  Car.  2) 
in  the  King's  Bench  the  question  was 
whether,  where  a  corporation  has  an 
officer  who  holds    his  office  durante 


benepUidto  of  the  mayor  and  alder- 
men, and  they  turn  him  out,  and  he 
prays  for  a  mandamus  to  be  reinstated, 
they  are  bound  to  show  reasonable 
cause  for  turning  him  out.  This  ques- 
tion was  resolved  in  the  negative,  and 
s,  writ  of  restitution  was  denied,  al- 
though the  officer  had  been  turned  out 
without  notice.  Dighton's  Case,  2 
Keb.  641;  8,  c.  Sir  T.  Rajm,  188.  In 
another  case,  the  plaintiff,  being  one  of 
the  common  council  of  Coventry,  was 
removed,  and  sued  for  a  writ  to  re- 
store him.  The  corporation  returned 
that  they  had  a  custom  to  elect  any 
one  to  be  of  the  common  council  and 
to  remove  him  ad  libUnm,  and  that  the 
plaintiff  was  removed,  etc.  The  court 
held  that  the  return  was  good ;  and 
this  difference  was  taken :  That  where 
a  man  is  a  freeman  or  alderman,  etc., 
they  cannot  remove  him  from  his  free- 
dom or  place  without  cause ;  and  in 
such  case  such  a  custom  is  void,  be- 
cause the  party  hath  a  freehold  there- 
in; but  to  be  of  council  is  a  thing 
collateral  to  the  corporation.  Warren*8 
Ca.se,  Cro.  Jac.  540.  It  was  held  in 
another  old  case  that  where  an  officer 
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$  806.  liOrd  Mansfield's  Olasslfieatloii  &t  CHpotosAi  of 
Amotion.  — The  grounds  of  amotion,  as  stated  by  Lord  Msug* 
field,  were  the  following:  **  1.  Such  as  hare  no  immediate  rela- 
tion to  his  ofSce,  but  are  in  themselves  of  so  infamous  a  naturd 
as  to  render  the  offender  unfit  to  exercise  any  public  fritnchise. 
2.  Such  as  are  only  against  his  oath  and  the  duty  of  his  office  as 
a  corporator,  and  amount  to  a  breach  of  the  tacit  condition  an- 
nexed  to  his  franchise  or  office.  8.  Such  as  are  of  a  mixed  na- 
ture, as  being  an  offense,  not  only  against  the  duty  of  his  office, 
but  also  a  matter  indictable  at  common  law."  ^ 

§  807.  In  what  Case  there  must  be  a  FreTlom  Trtal  and 
Conviction.  — In  the  first  of  the  three  ca<)es  ab<»ve  catalogued  by 
Lord  Mansfield,  offenses  which  have  no  immediate  relation  to  the 
office,  but  are  in  themselves  infamous,  the  officer  cannot  be  re* 
moved  unless  there  has  been  a  previous  indictment  and  convic- 
tion of  the  offense;  "  for,'*  as  was  said  by  that  eminent  judge, 
•**  though  the  corporation  has  the  power  of  amotion  by  charter 


of  a  corporation  was  a  tenant  of  the 
office  at  will,  that  Is,  was  removable  at 
the  will  of  the  corporation,  and  the 
corporation  having  removed  htm,  and  • 
he  having  proceeded  l^  mandarmts  to 
be  restored,  and  they  did  not  rely  upon 
their  mere  power  to  remove  him,  bnt 
in  their  rettira  to  the  mandamus,  al- 
leged a  misdemeanor,  and  that  was 
fotrnd  to  be  fnsnfBclent,  —  a  peremp* 
tory  mandamus  woald  issue,  and  this 
fine  distinction  was  taken :  <*  We  do 
not  determine  whether  there  onght  to 
be  a  good  canse  or  not  for  such  re- 
moval. But  suppose  it  may  be  without 
cause,  yet  still  they  must  determine 
their  will.  Now,  they  do  not  return  a 
determination  of  his  office  by  their 
will,  as  the  reason  why  they  6o  not 
admit  him,  but  the  special  matter  of 
his  not  taking  the  oaths;  therefore, 
since  his  office  continues,  and  this  ex* 
cuse  is  Insufficient,  he  ought  to  be  re- 
stored." Bex  9.  Mayor  of  Oxon,  2 
Salk.  428. 

^  Rex  v.  Richardsoui  1  Burr.  51 7, 
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where  Lord  Mansfield  dfscfussed  the 
whole  subject  at  great  length  and  with 
great  learning.  The  same  grounds  of 
amotion  were  restated  by  Lord  Mans- 
field in  Rex  If.  Town  of  Liverpool,  i 
Burr.  728,  732.  Lord  Mansfleld*8 
statement  has  been  approved  in  na- 
merous  American  cases:  Evans  t. 
Philadelphia  Club,  60  Pa.  St.  107,  lU, 
per  Woodward,  C.  J. ;  Commoawealth 
V.  St.  Patrick's  Benevolent  Soeiety,  2 
Bltttt.  (Pk.)  441 ;  s.  6.  4  Am.  Dec.  458; 
Commonwealth  tr.  duardians  of  tiie 
Poor,  e  Serg.  &  B.  (Pa.)  4Sa;  State  «. 
Chamber  of  Commerce,  20  Wis.  88. 
In  these  and  other  American  cases  it 
has  been  applied  to  the  subject  of  the 
expnUion  of  memben.  Fost,  )  8M| 
et  seq.  In  Rex  v.  Tiddertey,  Sideria, 
14,  it  was  decided  tiuit,  a^  a  corpora- 
tion has  power  to  accept  the  resf^iu- 
tion  of  an  officer,  it  for  that  reasonhas 
power  to  remore  him  from  his  office; 
'*  et  per  cansequmoe  pmr  b<me  eaut 
potent  amoffer.^^ 
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or  prescription 9  yet,  as  to  the  first  kind  of  misbehaviours,  which 
have  no  immediate  relation  to  the  dutj  of  an  office,  but  only 
make  the  party  infamous  and  unfit  to  execute  any  public  fran- 
chise,—  these  ought  to  be  established  by  a  previous  conviction 
by  a  jury,  according  to  the  law  of  the  land;  as  in  cases  of  gen- 
eral perjury,  forgery  or  libelling,  etc."*  In  the  second  and 
third  cases  mentioned  by  Lord  Mansfield,  where  the  matter  con- 
cerns the  relation  of  the  officer  or  member  to  the  corporation 
itiself,  it  is  not  necessary,  in  order  to  the  power  of  amotion,  that 
there  should  first  have  been  an  indictment  and  conviction  in  the 
ordinary  course  of  law;  because,  in  respect  of  these  offenses, 
the  corporation  possesses  the  power  of  trial  as  well  as  the  power 
of  amotion.^ 


1  Bex  V.  Bichardson,  1  Burr.  517, 
538,589. 

*  Ibid,;  orerrallngoa  this  point  the 
dicta  in  Bagg*s  Case,  11  Coke,  99.  In 
the  second  resolntion  in  Bagg*s  Case, 
11  Coke,  93,  it  was  resolyed :  **  Tliat  no 
freeman  of  any  corporation  can  be 
disfranchised  by  the  corporation,  un- 
less they  have  authority  to  do  it,[either 
by  tiie  express  words  of  the  charter, 
or  by  prescription,  bat  if  they  have 
not  anthority,  neither  by  charter  nor  by 
prescription,  then  he  ought  to  be  con- 
victed by  course  of  law  before  he  can 
be  remored,  and  it  appears  by  Magna 
Charta,  cap.  39,  Nullus  liber  homo 
captatur,  vel  tmprisonetur  aut  disseisitwr 
de  libero  teneniento  sua,  vel  ItbertatibuSf 
vel  Hberis  consuetudinibvs  8ui8,  etc,, 
niH  per  legale  judicium  parium  suorum, 
w/  per  legem  terras;  and  if  the  corpo- 
ratlou  hare  power  by  charter  or  pre- 
scription to  remoye  him  for  a  reason- 
able cause,  that  will  be  per  legem  terras. 
Bat  if  they  have  no  such  power,  he 
oaght  to  be  convicted  per  judicium 
parium  ntorumj  etc. ;  as  if  a  citizen,  or 
freeman,  be  attainted  of  forgery  or  per- 
jury, or  conspiracy,  at  the  King's  suit, 
etc.,  or  of  any  other  crime  whereby  he 
is  become  infamous,  upon  which  at- 
tainder they  may  remove  him .  So  if 
lie  become  convicted  of  any  such  of- 


fense which  is  against  the  duty  and 
trust  of  his  freedom  and  to  the  pubUc 
prejudice  of  the  city  or  borough  where- 
of he  is  free,  and  against  his  oath,  as 
if  lie  burned  or  defaced  the  charters 
or  evidences  of  the  city  or  borough,  or 
razed  or  corrupted  them,  and  is  there- 
of convicted  and  attainted ;  these  and 
the  like  are  good  causes  to  remove 
him.**  The  above  language,  like  many 
of  the  other  so-called  resolutions  in 
the  reports  of  Lord  Coke,  appears  to 
consist  of  the  valuable  dicta  of  the 
reporter  in  his  private  capacity,  rather 
than  of  the  delit>erate  resolutions  of 
the  court  upon  the  question  before 
them  in  judgment.  So  it  was  subse- 
quently viewed  by  Lord  Mansfield, 
when  the  question  came  before  the 
King's  Bench  whether  a  previous  con- 
viction of  a  criminal  offense  was  nec- 
essary to  enable  a  corporation  to  re- 
move the  person  guilty  of  such  an 
offense  from  a  corporate  office  or 
franchise.  Lord  Mansfield  said: 
**  Previous  couvictlon  was  not  a  cir- 
cumstance at  all  necessary  to  the 
judgment  iu  that  case;  for  there  was 
no  sufficient  cause  of  amoval  at  all. 
There,  too,  the  actual  removal  was 
by  the  select  body  (the  mayor  and 
nine  of  the  masters)  which  cannot  be, 
except  by  charter,  by-law,  or  prescrlp- 
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§  808.  Misappropriattngr  Money:  False  Charges  of  Money. — 

The  mere  misempIoymeDt  of  the  mouey  of  a  corporation  is  do 


tion.  There  are  three  sorts  of  of- 
fenses for  which  an  officer  or  corpora- 
tor may  be  discharged:  1.  Such  as 
have  no  immediate  relation  to  his 
office,  but  are  in  themselves  of  so  in- 
famous a  nature,  as  to  render  the 
offender  unfit  to  execute  any  public 
francliise.  2.  Such  as  are  only  azainst 
his  oath  and  the  duty  of  his  office  as 
a  corporator;  and  amount  to  breaches 
of  the  tacit  condition  annexed  to  his 
franchise  or  office.  8.  The  third  sort 
of  offense  for  which  an  officer  or  cor- 
porator may  be  displaced  is  of  a  mixed 
nature;  as  being  an  offense  not  only 
against  the  duty  of  his  office,  but  also 
a  matter  indictable  at  common  law. 
The  distinction  here  taken  by  My 
Lord  Coke's  report  of  this  second 
resolution  seems  to  go  to  the  power 
of  trial,  and  not  to  the  power  of 
amotion;  and  he  seems  to  lay 
down  *  that  where  the  corporation 
has  power,  by  charter  or  prescription, 
they  may  try  as  well  as  remove ;  but 
where  they  have  no  such  power,  there 
must  be  a  previous  conviction  upon 
indictment.'  So  that,  after  an  indict- 
ment and  conviction  at  common  law 
this  authority  admits  '  that  the  power 
of  amotion  is  incident  to  every  corpo- 
ration.* But  it  is  now  established 
<  that,  though  a  corporation  has  ex- 
press power  of  amotion,  yet,  for  the 
first  sort  of  offenses,  there  must  be  a 
previous  indictment  and  conviction.* 
And  there  is  no  authority  since  Bagg's 
Case  which  says  that  the  power  of 
trial  as  well  as  amotion  for  the  second 
sort  of  offenses  is  not  incident  to 
every  corporation.  In  Lord  Bruce*s 
Case  (2  Strange,  SI 9),  the  court  says 
*  the  modern  opinion  has  been,  that  a 
power  of  amotion  is  incident  to  the 
corporation.*  We  all  think  this  mod- 
em opinion  is  right.  It  is  necessary 
to  the  good  order  and  government  of 
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corporate  bodies  that  there  should  be 
such  a  -power,  as  much  as  the  power 
to  make  by-laws.  Lord  Coke  says 
*  there  is  a  tacit  condition  annexed  to 
the  franchise,  which,  if  he  breaks,  he 
may  be  disfranchised.*  Bagg*s  Case, 
11  Coke,  98a.  But  where  the  offense 
is  merely  against  his  duty  as  a  corpo- 
rator, he  can  only  be  tried  for  it  by 
the  corporation.  Unless  the  power  is 
incident,  franchises  of  offices  miglit 
be  forfeited  for  offenses;  and  yet 
there  would  be  no  means  to  carry  the 
law  into  execution.  Suppose  a  by- 
law made  '  to  give  power  of  amotion 
for  just  cause,'  such  by-law  would  be 
good.  If  so  a  corporation,  by  virtue 
of  an  incident  power,  may  raise  to 
themselves  authority  to  remove  for 
just  causCf  though  not  expressly 
given  by  charter  or  prescription.  The 
law  of  corporations  was  not  so  well 
understood  and  settled  at  the  time  ol 
Bagg*s  Case  as  it  has  been  since. 
And  'whether  a  power  of  amotion 
was  Incident  to  the  corporation  *  could 
be  no  part  of  the  question  in  judgment 
in  that  case,  or  necessary  to  the  de- 
termination of  it.  The  power  of 
amotion  was  there  exercised  by  the 
select  body,  and  the  cause  was  Insuf- 
ficient; the  offense  not  being  any  of 
the  three  kinds  for  which  a  corpora- 
tor could  be  disfranchised.  And  the 
distinction  there  taken  as  to  the  mode 
of  trial,  is  certainly  not  law.  For 
though  the  corporation  has  a  power 
of  amotion  by  charter  or  prescription, 
yet,  as  to  the  first  kind  of  miBbe- 
haviorsy  which  have  no  immediate  re- 
lation to  the  duty  of  an  office,  but 
only  make  the  par^  infamous  and  un- 
fit to  execute  any  public  franchise; 
these  ought  to  be  established  by  a 
previous  conviction  by  a  jury  accord- 
ing to  the  law  of  the  land ;  as  in  cases 
of  general  perjuiy,  forgery  or  libeling, 
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cause  of  amotion,  when  it  does  not  amount  to  a  breach  of  trust. ^ 
But  charging  the  corporation  with  money  which  the  member 
never  had  paid,  is  a  good  cause  of  disfranchisement.^ 

§  809.  Bribery.  —  Bribing  a  corporator  to  vote  for  a  par- 
ticular candidate  at  the  corporate  election ; '  and  receiving  a  bribe ^ 
iu  the  case  of  a  common  councilman  under  a  charter  conferrinir 
power  to  remove  for  disorderly  conduct/  have  been  held  suffi- 
cient to  warrant  an  amotion. 

§  810.  Misconduct  in  Respect  of  Duties  toward  the  Cor- 
poration.—  Misconduct 9  in  order  to  be  a  ground  of  removal, 
must  be  specially  connected  with  the  execution  of  the  ^office,  and 
the  result  of  improper  motives.^    Under  this  head,  the  act  of 


etc  We  therefore  think  that  the 
conrt  was  weU  warranted  in  Lord 
Brace's  Case,  to  controvert  the 
authority  of  the  proposition,  coilected 
from  what  is  said  in  Bagg's  Case 
'that  thera  can  be  no  power  of 
amotion,  unless  given  by  cliarter  or 
prescription ;'  and  we  think  that,  from 
the  reason  of  the  thing,  from  the 
nature  of  the  corporations,  and  for  the 
sake  of  order  and  government,  this 
power  is  incident,  as  mach  as  the 
power  of  making  by-laws."  Rex  v, 
Richardson,  1  Burr.  517,  538,  539.  In 
an  old  case,  upon  a  mandamus  to  re- 
store to  the  place  of  a  burgess  of 
WiDton,  it  was  returned,  tliat  they 
were  a  corporation  by  prescription, 
and  tliat  power  was  in  the  mayor  and 
burgesses  to  remove  any  burgess  that 
should  do  anything  contrary  to  his 
oath,  or  to  the  detriment  of  the  cor- 
poration upon  proof  of  the  offense, 
that  he  had  put  out  several  officers 
contrary  to  the  custom,  and  had  razed 
the  corporation  book,  putting  out  one 
name  and  putting  in  another.  This 
return  was  excepted  to  on  the  ground 
that  a  corporation  could  not,  without 
special  custom,  disfranchise  a  mem- 
ber without  proof  of  the  offense  by  a 
trial  at  law,  and  this   was   insisted 


upon,  upon  the  authority  of  Bagg's 
Case,  II  Coke,  93.  But  Lord  Holt,  C. 
J.,  seemed  not  to  be  of  this  opinion. 
He  said:  *<  If  a  man  be  guilty  of  per- 
jury, forgery,  etc.,  he  is  not  to  be  re- 
moved before  conviction;  but  here 
the  razing  the  corporation  book,  etc., 
is  not  only  an  offense  at  common  law, 
but  against  the  duty  of  his  place.*' 
But  the  case  was  adjourned  without 
a  decision  of  the  point.  Kex  v. 
Chalk,  Comb.  896. 

^  Bex  V.  Chaike,  1  Ld.  Baym.  226 ; 
Com.  V.  Ouardians  of  the  Poor,  6  Serg. 
&  B.  (Pa.)  469,  473. 

<  Com.  V.  Ouardians  of  the  Poor. 
tupra.  See  also  Bex  v.  Mayor  &c  of 
London,  2  Dumf.  &  E.  177;  post^ 
2863. 

>  Bex  v.  Mayor  &c.  of  Tiverton,  8 
Mod.  186; 

*  State  V.  Jersey  City,  25  N.  J.  L. 
536. 

^  Begina  v.  Mayor  of  Newbury,  1 
Q.  B.  751,  762;  Bagg*s  Case,  11  Coke. 
93.  In  an  old  case  mandamus  was 
awarded  to  restore  the  relator  to  his 
franchise  as  a  capital  burgess,  from 
which  he  had  been  removed  for  al- 
leged failure  to  pay  over  moneys  re- 
ceived for  the  corporation,  in  his 
capacity  of   chamberlain,   etc.     The 
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making  a  riotous  disturbance  at  a  oorporate  election  has  been 
held  a  good  ground  of  amotion.^  A  mere  threat  or  attempt  to 
do  an  improper  act,  no  injmry  actaally  resulting,  has  been  held 
not  sufficient.''  In  numerous  cases  at  common  law,  the  using  of 
opprobrious  or  insulting  language  to  a  fellow-member  or  officer 
of  the  corporation,  has  been  held  not  ground  of  expulsion  or 
amotion.'  But  an  analysis  of  the  cases  shows  a  strong  disincli- 
nation on  the  part  of  the  courts  to  hold  the  speaking  of 
danderous  words  a  ground  of  amotion.  A  custom  of  the  cor- 
poration of  London  to  disfranchise  merely  for  speaking  disre- 
spectful words  to  an  alderman,  at  a  meeting  called  a  wardmote, 
has  been  held  void.  It  was  so  held  with  reference  to  the  follow- 
ing words,  Vhich  were  spoken  to  Sir  Bobert  Jefferyes,  one  of 
the  aldermen  of  London,  at  a  wardmote  which  was  held  in  a 
church :  ^'  If  I  am  church  warden  next  year,  you  shall  ask  my 
leave  to  keep  your  wardmote  here;"  upon  which  Sir  Bobert 
Jefferyes  called  the  person  uttering  the  words  a  rogue  and  a 
rascal  J  to  which  the  latter  replied,  ^^  I  have  as  much  to  do  here 
AS  you;  you  think  sure  you  are  here  among  your  Bridewell 
birds ;  you  are  mistaken.''  The  point  of  the  last  remark  lay  in 
the  fact  that  Sir  Bobert  Jefferyes  was  also  governor  of  the 
Bridewell  prison.  Lord  Holt,  C.  J.,  said  that,^  ^<  since  no  in- 
formation or  indictment  will  lie  for  these  words  at  common  law, 
it  was  a  great  question,  whether  this  custom,  to  proceed  in  an- 


reason  given  was  that  the  allegatloii 
of  the  offenses  in  the  return  was  not 
jrpeeC^  and  that  it  did  not  appear  that 
the  power  of  amotion  lay  in  the  cor- 
poration. Rex  V.  Mayor  of  Doncaster 
2  Ld.  Baym.  1564;  <.  c.  1  Barn.  264. 
It  was  held  no  ground  for  amoving  the 
recorder  of  an  incorporated  town  that, 
acting  in  his  capacity  of  a  voter  and 
not  in  his  capacity  as  justice  of  the 
peace,  he  had  given  an  erroneottt  opin- 
ion that  It  was  not  competent  for  the 
mayor  to  adjourn  the  poll  without  the 
consent  of  the  candidate'^,  it  clearly 
appearing  that  the  opinion  was  sin- 
cerely given.  Rex  v.  Corporation  of 
WeUs,  4  Burr.  1999. 

^  Eaadock's  Case,  T.   Baym.  435; 
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Bex  V.  Mayor  Stc  of  Derby,  Css*  t. 
Hardw.  158. 

>  Bagg*8  Case,  11  Coke,  98. 

<  Bagg's  Case,  11  Coke,  93,  98; 
Clerk's  Case,  Cro.  Jac.  506;  Clark's 
Case,  1  Ventr.  327;  Bex  «.  Guilford,  1 
Lev.  162;  Rex  v.  London,  2  Lev.  201; 
Begina  v,  Bogers,  2  Ld.  Baym.  777; 
Inness  v,  Wylio,  1  Carr.  &  K.  257.  In 
Inness  v.  Wylie,  1  Carr.  &  E.  257,  it 
was  held  that  a  member  of  a  society 
might  be  expelled  for  using  improper 
language  to  a  fellow-member,  though 
no  such  action  is  provided  for  in  Its 
rules,  if  property  rights  are  not  in- 
volved. 

^  Beg.  o.  Bogers,  2  Ld.  Baym.  777. 
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other  manner  than  the  common  law  would  allow  for  words, 
would  be  good.  For  the  common  law  has  provided  a  particular 
method  for  punishment  of  scandalous  words,  viz.,  binding  to  the 
good  behavior;  such  words  being  a  breach  of  the  peace."  ^ 
There  is  other  judicial  authority  for  the  proposition  that,  even 
where  the  power  of  removal  exists,  a  trustee  cannot  be  removed 
for  disrespectful  and  contemptuous  language  toward  his  asso- 
ciates, although  the  language  is  of  such  a  character  as  to  be 
characterized  as  ^<  highly  indecorous  and  deserving  of  the  cen- 
sure of  all  honorable  men;"  and  although  the  language  is  not 
confined  to  a  single  occasion,  but  consists  of  numerous  expressions 
on  various  occasions,  misrepresenting  the  doings  of  the  board, 
charging  its  members  with  being  governed  in  their  official  acts 
by  a  spirit  of  sycophancy^  falsely  charging  them  with  holding 
secret  meetings^  and  calling  them  rasccUs^  scoundrels  and  Turks. '^ 

§  811.  Offenses  Toucliiiifir  the  Corporate  Record* — Alteration 
of  the  corporate  records,  with  2i  fraudulent  intent^  is  ground  for 
amotion;  but  the  fraudulent  intent  is  essential,  and  must  be 
averred;  •  but  the  refusal  to  deliver  over  the  corporation  books 


^  A  mandamus  has  been  nsed  to 
Twtore  a  member  of  the  common 
council  of  a  borough,  who  was  amoved 
from  his  membership  iu  the  common 
council,  though  not  disfranchised  of 
his  freedom  in  the  corporation,  for 
speaking  slanderous  words  of  one  of 
the  aldermen,  namely,  for  saying  that 
he  was  a  knave  and  deserved  to  be 
posted  for  a  knave  all  over  England. 
In  this  case  Twisden  (who  appears  to 
have  been  a  judge)  said:  <<That  his 
place  there  could  no  more  be  forfeited 
^nhls  freedom;  for  he  was  chosen 
thereunto  by  the  custom  of  the  place. 
^d  magna  charta  is,  that  a  man  shall 
not  be  disseized  de  liberis  contuetudini- 
^*  But  he  held  that  words  might  be 
a  cause  to  turn  out  a  freeman,  ~  as  if 
they  were  that  the  mayor  or  the  like 
did  bora  the  charters  of  the  town,  or 
other  words  that  related  to  the  duty 
»t  h^s  place.    But  in  the  case  at  bar 


the  words  do  not  appear  to  have  been 
in  reference  to  thecorporation ;  where- 
fore it  was  ordered  that  he  should  be 
restored.'*  Jay's  Case,  1  Ventris, 
802.  It  has  been  held  not  a  sufficient 
cause  of  disfranchising  a  member  of  a 
corporation  that  he  was  charged  with 
*'  having  assisted,  as  president  of  the 
society,  in  defrauding  the  society  of 
the  sum  of  fifty  cents,"  or  with  **  de- 
faming and  injuring  the  same  in  pub- 
lic taverns."  Com.  ex  rel.  v.  Oesman 
Soc,  15  Pa.  St.  251. 

*  Fuller  V,  Trustees,  6  Conn.  582, 
546.  The  court  said:  **What  these 
trustees  might  have  done  to  one  of 
their  number  who  had  committed  a 
crime  which  would  banish  him  from 
society,  it  is  not  necessary  to  decide." 

<  Kex  V.  Chalke,  5  Hod.  257;  I  Ld. 
Baym.  225;  Mayor  &c.  of  Wigon  «. 
Pilkington,  1  Keb.  597. 
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intrusted  to  his  custody,  as  the  proper  officer,  to  a  person  applying 
for  them  with  an  order  from  the  corporation  is  not  sufficient.^ 

§  812.  Neglect  of  Duty.  —  A  ministerial  officer  of  a  corpora- 
tion,  who  is  under  the  immediate  inspection  of  the  trustees,  is 
removable  by  tbem  from  his  office  for  gross  neglect  of  duty.^ 
But  where  the  neglect  of  duty  on.  which  it  was  sought  to  justify 
the  removal  of  a  trustee  of  an  eleemosynary  corpoi*ation  consisted 
merely  in  not  performing  his  duty  as  one  of  a  committee  of  the 
board,  in  relation  to  an  award  of  prizes  to  school  children  for 
declamations,  it  was  said  that  it  could  not  be  seriously  insisted 
that  such  an  omission  should  subject  him  to  an  amotion.' 

§  813*  Non-attendance     at  Corporate   Meetings.  —  It  may 

be  regarded  as  settled  at  common  law  that  a  prolonged  and 
obstinate  non-attendance  by  the  officer  of  a  corporation  at  the 
corporate  meetings  will  be  good  cause  of  amotion,  though  a 
single  or  casual  non-attendance  will  not  be.*  It  has  been  held, 
in  the  case  of  recorders  of  incorporated  towns,  that  non-attend- 
ance and  failure  to  assist  at  the  sessions  to  direct  the  corporation 
in  the  proceedings  of  justice,  was  a  good  cause  of  forfeiture  of 
the  office  of  recorder.  But  this  decision  rests  on  the  ground  that 
the  duties  of  recorder  are  of  such  a  nature  as  to  require  his  con- 
stant presence.^  It  was  laid  down  by  Lord  Mansfield  that,  in 
order  to  justify  the  amotion  of  a  corporate  officer  for  non-attend- 
ance at  corporate  meetings  which  were  appointed  to  be  held  upon 
other  than  upon  stated  daySj  it  was  necessary  to  show  that  noli(fi 
of  the  particular  business  for  which  the  meeting  had  been  called 
had  been  given  to  them.  An  allegation  that  *<  due  notice  was 
given  of  the  holding  thereof  respectively,''  was  not  sufficient.^ 
The  non-attendance  of  a  single  member  of  a  corporate  board  is 
not  necessarily  a  cause  of  removal,  although  the  office  is  of  a 

•  Anon.,  1  Barnard.  402;  Begina  v,  ^  Bex  v.  WeUs,  4  Burr.  19d9. 

Bailiffs  &c  of  Ipswich,  2  Ld.  Baym.  '  Bex  v.  Bailiffs  of  Ipswich,  2  Salt 

1232;  Bex  v.  Ingram,  1  W.  Bl.  50.  484,  485.    See    also  Bex  v.  Harris,  1 

>  Murdock  v.  Phillips'  Academy,  12  Barn.  &  Ad.  986. 

Pick.  (Mass.)  244  (professor  in  a  theo-  *  Bex  v,  Bichardson,  1  Burr.  517| 

logical  seminary).  527.     See  also   Bex    v.   Carlisle,  1 

'  FaUer  v.  Trustees,  6  Conn.  532,  Strange,  885. 
546. 
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public  natare.  This  has  been  held  in  respect  of  the  non-attend- 
ance of  an  alderman  at  the  couil  of  sessions,  since  the  non-at- 
tendance of  one  member  does  not  prevent  the  holding  of  the 
court.  ^ 

§    814.    Inellsribility :     Subsequent    Election    to    Another 

Office.  —  It  has  been  held  that  the  cause  for  which  an  officer  is 
removed  must  be  something  which  has  arisen  subsequently  to  the 
admission  to  the  exercise  of  his  office,  and  that  the  power  of 
amotion  cannot  be  exercised  for  a  defect  of  original  qualification.' 
On  the  other  hand,  the  election  or  appointment  to  a  second  office 
and  the  acceptance  thereof,  the  holding  of  which  is  inconsistent 
with  the  holding  of  the  former,  operates  as  a  removal  from  the 
former.*  A  by-law  providing  that,  **  when  any  director  shall 
die,  resign,  neglect  to  serve,  or  remove  out  of  the  country,  the 
board  may  proceed  to  supply  the  vacancy,"  does  not  empower 
the  board  to  create  a  vacancy.  They  cannot  oust  a  director  be- 
cause they  differ  from  the  stockholder  as  to  his  eligibility,  nor 
because  he  fails  to  attend  a  called  meeting,  nor  because  he  is  not 
a  citizen  of  the  commonwealth.  Legal  questions  must  be  set- 
tled in  the  courts.  Questions  of  fact,  such  as  the  existence  of 
an  actual  vacancy  by  removal  after  election  or  neglect.of  duty 
by  a  member  of  the  board,  may  be  settled  by  the  directors,  and 
the  resulting  vacancies,  if  any,  may  be  filled  by  them ;  but  this 
is  the  extent  of  their  power  in  the  premises.^ 


§  815.  Other  Groimds  of  Removal.  —  Among  the  causes  for 
which  the  right  of  amotion  has  been  upheld  at  common  law,  may 
be  mentioned  the  non-residence  of  aldermen  of  an  incorporated 
town,^  though  a  temporary  non-attendance  was  held  insufficient ;  * 


1  Queen  v.  Mayor  &c.,  of  Pomfret, 
10  Mod.  107. 

*  Rex  v.  Mayor  &c.  of  Lyme  Regis, 
1  Dongl.  79. 

*  Hex  V.  Pateinan,  2  Dnmf.  &  E. 
777;  Staniland  v.  Hopkins,  9  Mees.  & 
W.  178. 

*  Detwlller  v.  Commonwealth ,  181 
Pa.  St.  614;  a.  e.  18  Atl.  Rep.  990. 

*  Rex  V,  Tmebody,  2  Ld.  Raym. 
1275;  a.  e.  11  Mod.  75;  Holt,  449;  Rex 


V.  Mayor  of  Exeter,  Comb.  197; 
Vanghan  v.  Lewis,  Carth.  227;  Rex  v. 
Mayor  &c.  of  Lyme,  Regis,  1  Dougl. 
144.  That  a  change  In  the  boundaries 
of  wards,  does  not  yacate  the  office  of 
a  councilman,  see  Scoville  v.  City  of 
Cleveland,  1  Ohio  St.  126. 

*  Rex  V.  Leicester,  4  Burr.  2087, 
2089.  Compare  Ex  parte  Butler,  1 
Atk.  215;  Rex  v.  Harris,  1  Bam.  &  Ad. 
936;    Vanghan  v.  Lewis,  Carth.  227; 
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the  omission  to  take  the  oath  of  office;  ^  in  the  case  of  an  dUter- 
marly  being  too  poor  to  pay  his  municipal  taxes?  But  on  the 
other  hand,  the  mere  fact  that  the  member  of  a  common  cooncil 
of  an  incorporated  town  became  bankt^ptf  was  not  ground  of 
removaU  in  the  opinion  of  Lord  Mansfield,  since  it  did  not  dis- 
able him  from  discharging  his  corporate  duties.'    So,  it  has  been 


B6X  V.  Exeter,  Comb.  197;  4  Mod.  88; 
Rex  f7.  Doncaster,  Say.  87. 

1  Where  the  return  to  a  mandamus 
showed  that  the  ground  of  remoyal 
was  that  the  person  entitled  to  hold 
the  office  had  f  aUed  to  take  the  oath  of 
allegiance,  the  question  was  stirred 
whether,  under  such  circumstances, 
the  party  must  talce  the  oaths  at  his 
peril  or  whether  the  magistrate  must 
tender  them  to  him.  It  was  held  that 
he  must  take  them  at  his  peril,  that  the 
Biagistrate  need  not  tender  them  to 
iiim,  but  he  must  tender  himself  to  the 
magistrate  and  demand  them,  and  if 
it  be  refused,  must  sue  out  a  manda^ 
mittSj  and  the  magistrate  is  punishable. 
Bex  V.  Mayor  of  Oxon,  2  Salk.  428. 
Compare  Rex  v.  Master  &c.  of  St. 
John's  College,  Skinn.  546;  Rex  v. 
BUis,  2  Strange,  994.  As  to  a  refined 
distinction  between  swearing  by  and 
before  the  mayor,  see  Rex  o  l&llis,  tu- 
pra. 

'  Rex  V.  Mayor  &c.  of  Andover,  8 
Salk.  229. 

*  Rex  V.  Mayor  &c.  of  Ltrerpool, 
2  Burr.  728.  **  His  mere  being  a  bank- 
rupt,'' said  Lord  Mansfield,  "  is  no 
objection  to  his  continuing  a  corpora- 
tor; it  is  no  offense  against  the  duty 
of  his  office.  He  may  become  a  bank- 
rupt without  his  own  fault.  And 
there  is  no  census  requisite  as  a  quali- 
fication to  be  a  corporator.  Indeed 
some  one  or  more  of  the  consequences 
of  bankruptcy  may  eventually  become 
a  cause  of  amotion:  but  the  bank- 
ruptcy itself  is  not  so.  A  man  may  be 
able  to  pay  above  twenty  shillings  in 
the  pound,  notwithstanding  his  being 
In  strictness  a  bankrupt;  or  he  may 
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very  soon  obtain  a  certificate,  after 
the  commission  is  issued.  It  is  do 
offense  against  the  law  of  the  land. 
Bankrupts  are  not  now  considered 
as  criminals,  whatever  the  old  act 
may  intimate  of  this  kind.  A  man 
may  certainly  be  a  bankrupt,  without 
being  guilty  of  any  crime  whatsoev<^r, 
and  may  really  be  worth  a  large  smr- 
plus  on  a  balance.  Sir  Stephen  Evaas 
and  the  Woodwards  and  many  others 
have  been  instances  of  this.  And  this 
disfranchising  for  becoming  bankrupt 
might  be  made  a  very  bad  use  of,  by 
juntoes  in  corporations,  or  under  par- 
ticular circumstancesi  and  with  par- 
ticular views.  A  run  upon  a  man  of 
great  fortune  and  credit  may  be  art- 
fully managed  so  as  to  reduce  him  to 
bankruptcy.  And  there  is  no  differ- 
ence between  a  common  councilman's 
becoming  a  bankrupt,  and  an  ordinaiv 
freeman's  becoming  so.  As  to  the 
trust  and  power  over  the  revenues  of 
the  corporation  —  this  man  is  only  one 
member  of  the  number  of  one  and 
forty,  who  have  amongst  them  the 
the  power  of  voting  corporate  acts: 
but  he  has  nothing  to  do  with  the  re- 
ceipt, or  trust,  or  management,  or 
fingering  of  the  money;  nor  can  liave 
anything  to  do  with  it,  unless  the  rest 
should,  by  a  corporate  act  of  their 
own,  trust  him  with  it.  Therefore 
the  having  become  a  bankrupt,  and  not 
having  obtained  his  certificate  under 
the  commiision  awarded  against  blm, 
is  not,  of  itself  alone,  sufficient  to  dis- 
qualify him  from  being  a  member  of 
the  common  council  of  this  town; 
whatever  might  have  been  the  case,  if 
certain   eventaal    consequences  bad 
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held  that  old  age  is  not  a  anfficieat  grociid  of  remoring  an  alder- 
man ;  1  Dor  is  intoxication,^  unless  it  reaches  the  grade  of  habitual 
drunkenn^s*  The  fact  that  a  member  of  a  city  common  ooaa- 
cil  has  been  expelled  from  office  does  not  render  him  ineligible 
for  re-election,  and  if  re-elected  he  cannot  be  again  remored  for 
tbesame  cause.*  And  in  general,  Trhere  there  is  afrajushise  in  the 
office,  so  that  it  is  in  the  nature  of  property,  and  heooe  under  the 
protection  of  the  latr,  the  officer  caanot  be  removed  on  grounds 
of  mere  expediency  or  convenience,  or  unless  he  has  forfeited 
his  office  for  one  of  the  causes  mentioned  in  the  statutes  of  the 
institution.* 

§  810.  Statatoty  or  Charter  Power  of  Bemoral.  —  As  al- 
ready stated,  where  the  organic  law  ts  silent,  the  corporation 
poBBesses  the  inherent  power  of  remoring  its  officers.'  But  where 
the  charter  prescribes  the  terms  under  which  the  power  is  to  be 
exercised,  tjiey  must  be  pursued.'  If  the  governing  statute  de- 
fines the  causes  for  which  an  officer  may  be  removed,  he  cannot, 
it  has  been  held,  be  removed  for  any  other  cause,  —  the  statute 
being  interpreted  in  conformity  with  the  principle  esepreseio  unfits 
excJiMtb  alterius*  So,  the  power,  conferred  by  the  charter,  of 
fxp^ing,  has  been  held  not  to  authorize  a  tv»pen«ion?  A  pro- 
vision in  a  governing  statute,  or  in  the  foundation  of  a  private 
charity,  that  visitors  "  shsll  and  may  "  remove  officers,  for  speci- 
fied causes,  is  imperative;  in  such  a  case  "  shall  and  may  "  are 
equivalent  to  mutt.'* 

§  817.  What  Corporate  Action  Necessaiy.  — Some  corporate 
action  is  of  course  necessary  to  remove  a  corporate  officer  — 

bippened  to  follow  Itierefrom."    B«x  *  Ante,  {  SOB. 

t.  Town  of  Liverpool,  3    Barr.   728,  ">  State  v.  Treuorer  of  Tlncennea 

732;  «.  c  3  Esp.  824.  UnlTerslty,  B  Ind.  77. 

*  Huard'8  Case,  2  Bolle,  11.  ■  Shavr  v.  VLayot  ftc.  of  Uacon,  19 
>  Hex  0.  Ta;lor,  B  Salk.  2l\.  Ga.  468. 
*TBylort>.Qlouceet«r,lRoUe,409;  *  State  v.  JeTsey  City,  aS  H.  J.  [.. 

I.  e.  3  Bnlst.  109.  586. 

*  State  o.  Jereer  CItj,  2S  N.  J.  L.         >*  Attomey-Oeiural  v.  Lock,  S  Atfc. 

m.  164. 

*  Hnrdock  ■.  PhlllipB  Acodemj,  12 
Pick.  (Hasa.)  2i4. 
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something  that  distinctly  signifies  the  corporate  toUl  that  he  shall 
no  longer  be  an  officer.^    In  those  cases  where  the  office  is  in  the 
nature  of  a  franchise,  the  officer  cannot  be  removed  without  the 
agency  of  a  tribunal^  competent  to  investigate  the  caase,  and  pro- 
nounce the  sentence  of  the  loss  of  right.     The  office  is  not  ipo 
facto  vacant  by  neglect  or  abuse;  wrongs  do  not  thus  execute 
their  own  punishment ;  but  an  act  done,  or  the  exercise  of  power, 
is  requisite  to  work  the  forfeiture,  and  determine  the  title  to  the 
office.'    Provisions  in  the  articles  of  an  English  banking  com- 
pany, that  if  any  person  chosen  to  act  as  the  public  registered 
officer  of  the  company  should  become  bankrupt,  he  should  be 
disqualified  and  his  office  become  vacant,  have  been  construed  to 
mean  that  his  office  was  to  become  vacant  at  the  election  of  the 
company;  but  if,  after  the  bankruptcy,  they  treated  and  held  him 
out  to  the  world  as  their  public  registered  officer,  they  might  sue 
and  be  sued  in  his  name.*    Under  the  conceptions  of  the  old  law, 
an  officer  appointed  under  the  common  seal  could  only  be  dis- 
charged by  an  instrument  authenticated  in  the  like  manner.^ 
But,  as  we  shall  see  hereafter,  the  necessity  of  a  corporate  seal 
as  an  evidence  of  a  corporate  act,  is  no  longer  required  by  the 
modern  law,  except  in  those  cases  where  an  individual,  acting  in 
the  same  way,  would  be  required  to  act  under  seal.*  Even  under 
old  conceptions,  it  was  not  necessary  that  the  removal  of  a  mere 
ministerial  officer  should  be  made  by  the  corporation  under  its  com- 
mon seal.*    An  officer  appointed  by  resolution  only,  and  holding 
during  pleasure,  might  be  removedby  a  mere  resolution  rescinding 
the  former  one.^    Resolutions  of  a  corporation  suspending  or  re- 
moving an  officer,  in  a  place  at  a  distance,  are  not  to  be  r^arded 
as  taking  effect y  so  as  to  terminate  the  liability  of  his  suretieSf  until 


^  Mnrdock  v.  PhUlips'  Academy,  12 
Pick.  244 ;  Doremus  v.  Dutch  Reformed 
Church,  8N.  J.  £q.  332;  State  v. 
Trustees  of  Vincennes  University,  5 
Ind.  77;  Rex  r.  Ponsonby,  2  Brown  P. 
C.  311;  Rex  v.  Heaven,  2  Domf.  &  E. 
772;  Com.  V.  Peansylvania  &c.  Insti- 
tute, 2  Serg.  &  R.  (Pa.)  141. 

*  State  V.  Trustees  of  Vincennes 
University,  5  Ind.  77. 

*  Steward  «.  Dunu,  12  Mees.  &  W. 
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655  ;^  1  Dowl.  &  L.642 ;  18  Law  J.  (K.  8.) 
£xch.  324;  8  Jur.  218. 

«  Rex  V.  Chalke,  1  Ld.  Raym.  225; 
Rex  V.  Mayor  &c.  Rippon,  1  Ld.  Raym- 
568. 

*  FoBt,  §  Ch.  106,  Art.  I. 

<  Dighton  o.  Stratford-on-ATOD,  i 
Keb.  641. 

'  Regina  o.  Thomas,  8  Ad.  &  £• 
188;  8  Nev.  &  P.  288;  2  Jur.  347;  Bes 
V.  Chalke,  1  Ld.  Raym.  225. 
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the  neoesaary  time  for  comtnaaicating  them  baa  elapsed.'  If  an 
officer  be  liable  to  removal  at  the  pleasure  of  the  corporatioo,  the 
cboosing  another  person  to  fill  the  office  is  a  declaration  of  the 
pleasure  of  the  corporation.* 

$  818.  Power  must  be  Exercised  at  a  Corporate  Meeting.  — 

The  power  to  amove  an  officer,  whether  poasessed  as  incident  to 
the  corporation  at  large,  or  vested  in  a  particular  body,  muat  ap- 
pear to  be  exercised  at  a  meeting  duly  assembled  and  holden  in 
the  corporate  character,  or  at  least  holdea  in  the  character  by 
rirtoe  of  which  they  are  empowered  to  amove.  Thus,  where  it 
appeared,  by  the  return  to  a  mandamus  that  the  common  council 
bad  the  power  of  amotion,  and  it  was  alleged  as  a  fact  that  the 
party  complaining  was  removed  by  thirty  of  the  common  council- 
men,  in  the  council  chamber  assembled,  the  court  held  this  to  be 
insafScient,  because  it  did  not  appear  "  that  the  thirty  council- 
meo,  in  the  council  were  then  uid  there  assembled  as  a  common 
council  —  as  they  might  be  there  to  feast,  or  for  other  purposes 
Dot  connected  with  their  corporate  character."  ' 

$  81d.  And  by  a  Majorlly  Tote.  —  As  already  seen  in  re- 
spect of  corporate  elections,'  the  general  rule,  in  the  absence  of 
diSerent  provisions  in  the  charter,  governing  statute  or  valid 
by-taws,  is  that,  where  a  quorum  is  duly  assembled,  a  majority 
of  the  quorum  may  decide  any  question  which  comes  before  the 
meeting.  Accordingly,  it  has  been  held,  under  a  charter  which 
requires  corporate  acts  in  general  to  be  done  by  a  majority  of 
thecorporation,thatan  officer,  if  a  member,  can  only  be  removed 
bj  a  majority  of  all  members,  coitTUing  himself.  Amotion  being 
to.  act  of  an  odious  nature,  all  clauses  of  the  charter  concern- 
ing it  must  receive  n  strict  interpretation.  The  officer  is  not  ex- 
daded  from  voting,  as  a  member,  upon  the  question,  by  his 
personal  interest.' 

■  UcGill  t>.  BftDk  ol  United  States,  *  Ante,  $  726,  et  leg. 

laWheat.  (U.  S.J  611.  '  Reg.  o.  Sutton,  10  Mod.  74.    The 

*  Bex  V.  Mayor  of  Caaterbnr;,  11  retnrn  to  &  mandamat  to  restore  ma 
Hod.  MS;  1  StraDfie,  674;  Attornej'  alderroan  wbo  bad  been  amoved  npon 
General  v.  CorporaHon  of  Poole,  B  divers  charges,  alleged  that  the  power 
BeiT.  TS.  had   been  executed  per  majorein  *t 

*  Bex  o.  Taylor,  6  Salk.  281.  btrgentet    (by    the  mayor  and   bnr- 
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§  820.  NeoMsity  of  Kotiee  and  a  Jadiclal  Inqnify.  —  If  the 

officer  has  no  franchise  ia  the  office,  —  if,  in  other  words,  the 
nature  of  the  office  is  a  mere  employment,  so  that  he  is  remoYable 
at  pleasure,  — then,  in  conformity  with  principles  already  stated,^ 
he  is  not  entitled  to  notice  of  any  investigation  into  his  condact 
with  the  view  to  his  removal,  or  of  any  proceeding  to  remove 
him.  ^  But  the  corporation  may  discharge  him,  as  any  other  em- 
ployer may  discharge  his  employ6,  without  assigning  any  cause, 
but  subject  to  the  liability  of  an  action  for  damages  for  breach 
of  contract,  if  by  discharging  him  its  contract  with  him  is  broken. 
But  where  there  is  s,  franchise  in  the  office  —  where  the  right  to 
hold  it  1^  analogous  to  the  right  of  a  member  to  hold  his  mem- 
bership, —  then,  by  analogy  to  principles  hereafter  stated  in  re- 
gard to  the  expulsion  of  members  of  corporations,'  the  officer  is 
entitled  to  notice  of  any  proceeding  to  investigate  his  conduct, 
with  a  view  to  his  removal,  and  of  the  grounds  of  complaint,  and 
to  a  fair  opportunity  to  be  heard  in  the  defense ;  otherwise  hii 
removal  will  be  void.^  It  is,  in  general,  absolutely  necessary, 
not  only  that  he  should  be  summoned  generally  to  attend,  but; 
that  he  should  have  a  particular  summons  to  attend  and  answer 
the  particular  charge  alleged  against  him ;  for  it  would  be  highly 
unjust,  upon  a  general  summons,  to  remove  a  man  for  particular 
offenses,  which  he  may  have  had  no  opportunity  of  preparing  to 
answer.'  He  is  entitled  to  have  the  offense  with  which  he  is 
charged  •*  fully  and  plainly,  substantially  and  formally,  de- 
scribed to  him."  '  In  a  case  carrying  with  it  the  great  authority 
of  the  name  of  Lord  Coke,  it  is  said :  <<  And  although  they  have 


gesses)  generaUy,  and  it  was  held 
that  this  was  sufficient;  but  the  case 
is  obscure   and  not  of  much  value. 
Bex  V.  Brayfleld,  2  Keb.  4SS. 
1  Ante,  §  805. 

*  Rex  V,  Mayor  Ac.  of  Coventry,  1 
Ld.  Raym.  891;  2  8alk.  480;  Rex  v. 
Mayor  &c.  of  Ozon,  2  Salk.  428;  Rex 
V.  Mayor  &c.  of  Canterbury,  Stra.  €74; 
Dighton  V.  Stratford-on-Avon,  2  Keb. 
641;  Rex  v.  Deighton,  2  Keb.  656. 

*  Postf  §  881,  et  seq. 

*  Rex  «.  Richardson,  1  Burr.  517; 
Rex  o.  Biayor  &c.  of  Liyerpool,  2  Burr. 
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728;  Rex  o.  Mayor  &c.  of  DoneaBter, 
Id.  788.  Janris  v.  Mayor  &c.  of  N.  Y.} 
2  N.  Y.  Leg.  Obs.  896. 

^  Delacy  v.  Neuse  Navigation  Com- 
pany, 1  Hawks  (N.  C),  274;  $,  c9 
Am.  Dec.  ^86 ;  Commonwealth  v,  Penn- 
sylvania Beneficial  Institution,  2  Serg. 
&  R.  141;  Black  &c.  Society  «.  Van- 
dyke, 2  Whart.  (Pa.)  809 ;  City  of  Bze- 
ter  V.  Glide,  4  Mod.  88 ;  Bagg's  Case, 

11  Coke,  98. 

«  Murdock   v.  Phillips'   Academy, 

12  Pick.  (Blass.)  244;  Murdock'8  Ap- 
peal, 7  Pick.  (Mass.)  808. 
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lawfdl  authority,  either  by  charter  or  preBcription,  to  remove  any 
one  from  the  freedom,  and  that  they  have  just  cause  to  remove 
him;  yet  if  it  appears  by  the  return,  that  tbey  have  proceeded 
against  him  without  hearing  him  answer  to  what  was  objected, 
or  that  he  was  not  reasonably  warned,  such  removal  id  void  and 
shall  not  bind  the  party ;  quia  qnicunque  aliquid  atatueril  parte 
iaaudita  altera,  ceqaam  licet  statuerit,  haud  tequus  fueril,  and 
such  removal  ia  against  justice  and  right."  '  In  considering  the 
legality  of  the  removal  of  a  professor  in  an  inoorporated  inatitu- 
tioD  of  learning,  the  Supreme  Judicial  Court  of  Massachusetts 
held  that  the  prooeeding  to  remove  such  corporate  officer  is  ajudi- 
cial  proceeding,  and  that  to  render  it  legal,  there  should  be :  ( 1 ) 
a  monition  or  citation  to  him  to  appear ;  ( 2)  a  charge  given  to 
him,  which  he  is  to  answer;  (3)  a  competent  time  assigned  for 
proofs  and  answers;  (4)  liberty  of  coonsel  to  defend  him,  and 
to  except  to  proofs  and  witnesses;  and  (5)  a  solemn  sentence 
after  a  hearing  of  proofs  and  answers.'  The  notice  seems  to  be 
in  the  nature  of  an  indictment,  in  so  far  that,  if  an  officer,  after 
being  notified  tbat  he  will  be  tried  npon  a  certain  charge,  is 
triedupon  a  diff'erent  charge  and  removed  apon  such  charge,  the 
Tariaoce  will  be  fatal,  and  he  will  be  restored  by  mandamva.* 
Thoogh  the  summons  to  the  officer,  against  whom  the  prooeeding 
to  remove  him  from  the  office  is  taken,  be  defective,  as  where 
it  fails  to  set  a  time  when  he  shoold  ^pear,  yet  if  he  did  appear 

'  BiKg's  Case,  11  C<d[e  Bep.  99.  moned  «t  n  meettng,  and  tlutt  lie  was 

'  Mordock  v.  FMlllpe'  AcAdenj,  13  removed  on  the  same  day  on  whicb 

Flek.  S4i,     Inanoldcaaeotmandamu*  this  meeting  took  place,  to  wit,  on  tbe 

lo  restore  an  alderman  wbo  had  been  I8th  of  December,  166S.    Rezo.  Braj- 

renoved   from  his  office    on  dUers  field,  2  Eeb.  188. 
chaigee.    It   was  r«tDrued    that  tha  ■  It  was  so  held,  where  the  notice 

Beetii^  to  which  tLe  alderman  had  to   the  recorder  of  an  Incorporated 

heen  SDromoned  and  the  amotino  were  town  "  was  to  answer  as  to  bis  non- 

on  Its  MRM  dag,  and  It  was  argned  attendance  at  a  session  of  ojer  and 

tot  this  was  not  reaeonable  notice,  terminer,    and     therewith    he    was 

For  tiie  corporaUOD,  the  craitentlon  charged;  whereas  he  was  tnmed  oot 

ns  that  the  notice  was  sufficient,  the  for  noO'&ttendanM  at  a  seeslons  of 

Pendant  beingintownand  not  reqolr-  thepeace,  andanaweredtothat,  thongh 

higlongertlme.  Theconrtbeldthattbe  not  chained   therewith;    which    the 

BammmB  was  enfflclentl;  allied,  bat  court  held  incarable   and  fatal,  and 

the  cue  Is  somewhat  obscure  npon  ordered    a   peremptory   mandaana." 

Uil«  point.    It  would  eeem  from  the  Beg.  v.  BallUTs  of  Ipswich,  S  Salk.  tti, 

lepon  that  the  alderman  was  siun-  485;  t.  c.  S  Ld.  Barm.  1332. 
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and  answer  this  will  cure  the  informality  of  the  notice;  <<for 
though  a  man  ought  to  be  prepared  and  have  convenient  time  for 
that,  yet  he  may  waive  its  benefit  if  he  will."  ^  Courts  of  equity 
proceed  on  the  same  principles,  where  they  acquire  jurisdiction 
on  the  ground  of  Crust.  Where  the  power  to  remove  is  not  alh 
solute^  at  the  mere  will  and  pleasure  of  the  trustees,  such  as  the 
power  which  the  master  exercises  over  his  servant,  but  is  a  dis- 
creiionary  power,  to  be  exercised  in  the  due  execution  of  the 
powers  and  trusts  reposed  in  them,  so  that  it  is  under  the  con- 
trol of  the  court  of  chancery,  a  removal  upon  an  ex  parte  hear- 
ing,  without  giving  the  officer  an  opportunity  of  being  heard  or 
of  making  a  defense,  will  be  set  aside.^ 

§  821.  Exception  in  the  Case  of  Continued  Desertion  and 
Xon-Residence. —  The  old  cases,  or  at  least  some  of  them,  went 
upon  the  doctrine  that,  where  the  officer  of  a  corporation  was 
removed  by  reason  of  continued  non-residence,  no  notice  to  show 
cause  why  he  should  not  be  removed  was  necessary.'  In  one 
case  it  was  strongly  pressed  upon  the  court,  that  the  officer  had 
not  received  any  such  notice  or  summons  to  attend  and  show 
cause,  that  it  was  contrary  lo  natural  justice  that  a  man  should 
be  disfranchised  without  being  heard  what  he  had  to  say  for  him- 
self; but  the  court  disallowed  this  objection,  saying:  <*  If  a  cap- 
ital burgess  quite  leaves  the  borough,  and  goes  and  resides  alto- 
gether in  another  place,  there  is  no  need  of  summoning  him 
before  he  is  removed ;  and  it  is  sufficient  ground  for  turning  him 
out ;  otherwise,  if  he  only  left  the  borough  for  a  while  for  his 
health's  sake."* 


1  Reg.  V.  BaUifls  of  Ipswich,  2  Salk. 
484,  435;  Rex  v.  Mayor  ftc.  of  WUton, 
2  Salk.  428;  Rex  v.  Chalke,  1  Ld. 
Raym.  225. 

>  WUUs  V.  ChUd,  18  Beav.  117;  poat, 

§828. 

s  Re!x  V.  Leicester,  4  BiuT.  2087, 
2089. 

^  Rex  9.  Trnebody,  2  Ld.  Raym. 
1275;  B.  c.  11  Mod.  75;  Holt,  449.  Ac- 
cordiagto  the  report  in  11  Modem, 
and  in  Holt,  Traebody  had  been  sum- 
moned to  attend  and  did  not;  but  in 
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11  Modem  Mr.  Justice  PoweU  is  made 
to  doubt  whether  it  was  necessary  to 
summon  him.  In  another  old  case, 
three  of  the  judges  held  that,  where  an 
alderman  had  been  removed  from  his 
office  because  he  had  left  the  city  and 
continued  to  reside  elsewhere,  it  was 
not  necessary  for  the  mandamM  saed 
out  to  restore  him,  to  show,  in  order 
to  be  good,  that  he  had  been  sam- 
moned  to  answer  those  matters  which 
were  alleged  against  him  in  the  return; 
it  was  sufficient  that  it  showed  that 


COKPORATE  PBOCEBDiNQS  TO  BEHOVE.     [1  Tbomp.  Corp.  f  823. 

$  822.  Conduct  of  tbe  Trial :  The  EMdence.  —  It  does  not 
follow  from  the  preceding,  that  tbe  corporate  judicatory  is 
obliged  tu  conduct  the  trial  with  all  the  formality  and  nnder  the 
rales  prescribed  for  a  trial  in  a  court  of  law.'  For  instance, 
where  the  trial  took  place  before  the  visitors  of  a  charitable  cor- 
poration, it  was  held  that  they  were  not  required  to  conduct  it 
with  open  doors,  nor  to  admit  more  than  one  witness  at  a  time.' 
Kor  were  they  obliged  to  admit  the  declarations  of  the  accused 
\a  explanation  of  hia  conduct,  though  they  might  do  so  if  they 
should  think  proper.' 

§  823.  AflseinbUnv  a  Meetlnfir  for  the  Trial :  NotffrbiK  the 
Uembera. — As  hereafter  pointed  out,  when  speaking  of  a 
meeting  assembled  to  try  a  member  with  the  view  to  his  expuU 
lion,  it  most  be  kept  in  mind  that,  by  the  principles  of  the 
common  law,  aU  who  are  entitled  to  participate  in  the  trial  must 
be  summoned.  As  already  seen  with  reference  to  corporate 
elections,  if  the  body  is  not  composed  of  any  definite  number,  a 
majority  of  those  who  actually  attend  may  usually  act ;  *  where* 
IS  if  it  is  composed  of  a  definite  number,  such  as  a  bourd  of 
directors  or  trustees,  or  a  defined  corporate  judicatory,  it  is  not 
only  neceitsary  that  all  should  be  summoned,  but  a  vote  of  a 
majority  of  all  is  necessary  to  pass  the  sentence.^  In  respect  of 
the  manner  of  notifying  the  members  who  are  entitled  to  partici- 
pate in  the  trial,  in  the  absence  of  a  rule  prescribed  by  a  gorern- 
iog  statute  or  by-law,  the  cuUomary  method  employed  by  the 
Corporation  will  be  sufficient.  Thus,  where  it  had  been  for  many 
yearp  the  custom  of  an  incorporated  medical  college  to  notify 
the  members  of  its  board  of  trustees  of  meetings  of  the  board,  by 
mailing  to.each  member  a  postal  card,  it  was  held  that  such  a 

he  wu  summoned  generally.    Loid  other  judges  beld  that  the  general  al- 

Holc  expresaed  the  opinion  that  U  bla  legatlonof  a  snmmoas  In  tbe  return 

deaerUon  be  a  canse  of  removal,  yet  was  safflcient,  and  a  mandamui  was 

It  he  returned  before  his  removal  and  refused.    Bex    v.  Mayor  of  Exeter, 

resided  In  the  city,   then  he  ought  to  Comb.  19T,  198. 

be  snmmoned;  but  he  admitted  that  >  Pott,  §  893,  et  leq. 

Ibe  enmmons  waenot  necessary  whera  ■  Murdoch's  Appeal,  7  Flcb.  (Uass.) 

the  party  Is   always  out  ol  the  ctty.  303. 

"And  here,"  said  be,  "certainty  Is  *  Piid, 

reqaired   to  every  Intent,  because  tbe  *  AnU,   £  725. 

party   hatb   not  answered."     But  the  '  Ante,  §  736. 
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notice  was  sufficient,  for  the  purpose  of  assembling  the  board  to 
remove  a  person  who  held  the  office  of  professor  in  the  college, 
and  that  it  would  be  presumed  that  notices  so  mailed  had  been 
received.^ 

§  824.  Instances  under  the  Foregoing  Boles.  — A  committee 
of  the  trustees  of  an  incorporated  institution  of  learning,  appointed  to 
inquire  into  its  affairs,  examined  the  profeMors  and  others,  and  made  a 
report  respecting  one  of  the  professors,  founded  on  statements  made  by 
himself,  and  by  others  who  were  not  examined  in  his  presence.  The 
trustees,  without  notice  to  him,  voted  that,  in  view  of  the  report,  etc., 
his  connection  with  the  institution  ought  to  be  dissolved.  After  failing 
to  induce  him  to  resign,  a  committee  of  the  trustees  made  a  report 
recommending  his  removal,  and  sent  a  copy  of  it  to  him,  informing  him 
that  he  might  make  any  conmiunication  in  regard  to  it,  and  might  have 
the  aid  of  counsel  in  prepanng  testimony  or  arguments,  but  that  he 
could  not  be  heard  by  counsel ;  and  did  not  offer  to  file  specific  charges 
and  maintain  them  by  proof  in  his  presence,  and  refused  him  access  to 
the  documents  on  which  their  report  was  (in  part,  at  least)  founded, 
and  which  related  to  the  charges  intended  to  be  relied  on ;  and,  upon 
his  refusing  to  appear  before  them,  they  voted  on  the  reasons  and  facts 
stated  in  the  report,  and  without  other  evidence  or  hearing,  that  the 
report  be  accepted,  and  that  he  be  removed  from  office.  It  was  held 
(independently  of  the  first  vote  of  the  trustees,  by  which  they  disquali- 
fied themselves  to  act  judicially  on  the  question  of  removal)  that  the 
professor  had  not  had  the  benefit  of  a  trial,  and  that  the  vote  of  the 
trustees  was  ineffectual  to  remove  him  from  his  office.'  ....  An 
act  of  the  legislature  of  Illinois,  establishing  the  ^'  Illinois  State  Hos* 
pital  for  the  Insane,"  incorporated  certain  individuals  and  their  suo* 
cessors  in  office,  as  trustees,  constituting  them  a  body  politic,  and  it 
also  created  the  office  of  medical  mipervntendent  of  that  Institution,  and 
provided  that  the  trustees  should  have  charge  of  the  general  interests 
thereof ;  that  they  should  appoint  the  superintendent,  assistant  physi- 
cian and  steward,  and  fix  the  amount  of  their  salaries ;  that  the  super- 
intendent should  be  a  skillful  physician,  and  be  appointed  for  the  term 
of  ten  years,  and  that  he  should  be  subject  to  removal  only  for  infidel- 
ity, or  on  account  of  incompetency.  It  was  held  that  the  trustees  had 
the  right  to  remove  the  superintendent  for  the  causes  specified,  ^en- 

^  People  V.  Albany  Medical  College,  *  Murdock  v.  PhUUps  Acadenqri  1^ 

26  Hon  (N.  Y.),  34S;   (reversing  «.  c.     Pick.  (Mass.)  344. 
10  Abb.  N.  C.  (N.  Y.)  122;  62  How. 
Pr.  (N.  Y.)  220.) 
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ever  ^ther  of  them  existed ;  that,  had  the  law  been  silent  aa  to  the  ten- 
ure of  the  <^Ge,  and  on  the  subject  of  removal,  the  court  vroold  not 
hesitate  to  hold  that  the  power  of  amotioQ  was  incidental  to  that  of  ap- 
pcHDtmeiit,  and  that  the  truatees  might  remove  the  Boperiatendent  with- 
out assigning  a  apeciSo  cause,  whenever,  in  their  judgment,  the  best 
interests  of  the  inatitutioa  should  require  it.  The  court  took  the  \'iew 
that,  in  cases  of  this  sort,  where  the  law  is  sOent  as  to  the  mode  of  pro- 
ceeding, reference  must  be  had  to  the  nature  of  the  case,  to  determine 
what  course  justice  requires  the  removing  power  to  pursue  in  exercising 
its  jurisdiction.  It  is  not  necessary  that  the  cause  assigned  for  removal 
dioald  be  stated  in  the  precise  language  of  tlid  statute ;  it  it  embraces 
it,  that  is  sufficient.^  ....  The  distinction  between  these  two 
cases  grows  out  of  the  different  conceptions  which  the  two  courts  en- 
tertained of  the  rights  of  the  corporate  officer,  under  the  piinciples  of 
the  oommoD  law  and  the  provisions  of  the  charter.  The  Massachusetts 
court  proceeded  upon  the  ancient  common-law  conception  that  such  an 
office  is  in  the  nature  of  property,  and  that  the  incumbent  of  it  cannot 
be  deprived  of  the  property  right  which  he  possesses  in  it  without  d"e 
procem  of  law.  But  the  Uhuois  court  regarded  it  as  amere  emptoj/nent, 
under  which  the  officer  held  under  the  tmstees  of  the  institution  dttrante 
b«iia  plaeito,  and  was  hence  removable  without  notice  or  a  trial.^ 

§  825^  Bevlew  of  Proceedings  hy  Certiorart.  —  In  the  case 
of  ptAlie  municipal  boards,  the  writ  of  certiorarif  as  it  existed  ut 
common  law,  ia  used  to  review  their  proceedings.  la  strict- 
ness, it  ia  supposed  tbat  the  office  of  this  writ,  when  so  used,  is 
limited  to  keeping  the  inferior  board  within  its  jurisdictioD, 
which  it  effects  by  quashing  its  proceedings,  when  they  are  bad 
in  excess  of  its  jurisdiction.  But  the  reviewing  courts  proceed 
on  grounds  so  Inose,  tbat  some  of  their  decisions  amount  to  an 
■iffirmation  of  the  view  tbat  whenever  the  board  acts  Giegally,  ia 
a  sense  violative  of  the  rights  of  the  petitioner,  they  act  beyond 


1  People  V.  HlgglDs,  IS  111.  110.  the  common  law  at  England,  as  to  the 

■  The  law  of  Massachusetts  In  re-  visitation  of  eleemosynary  corpora- 

lard    to    the   purtlcalar   iastlttition  tioo'i,  was  the  law  ol  Massachosetts, 

seems  to  liave  been  peculiar  tn  tliU,  except  so  far  as  It  had  been  repealed, 

UiAt  the  vtBitors  were  empowered  to  as  to  the  vialtors  of  the  particular  In- 

tiear  Appeals  from  the  decisions  of  the  stltntloa,  by  the  statnt«  of  1823,  ch. 

troBtees,  and  to  review  and  reverse  CO,  §  3,  which  gave  an  appeal  to  Ib« 

iny  censun  passed  by  the  tmetees  Supreme  Court  from  their  decrees  or 

apoD  any  professor,  and  to  admonbb  sentences.    Hnrdock's  Appeal,  T  Ftck. 

or  remove  a  professor  for  neglect  of  (Mass.)  801. 
du^,  etc.    The  conrt  also  held  that 
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their  jurisdiction.  In  New  York  it  is  said  that  only  errors  of 
law  affecting  materially  the  rights  of  parties  may  be  corrected  in 
this  proceeding,  and  that  the  evidence  may  be  examined,  in  order 
to  determine  whether  there  is  any  competent  proof  to  justify  the 
adjudication  which  has  been  made.^  On  the  other  hand,  it  has 
been  decided  that  **  if  the  inferior  tribunal  had  jurisdiction,  and  if 
there  was  evidence  legitimately  tending  to  support  its  decision,  and 
if  no  rule  of  law  was  violated,  its  adjudication  was  final." '  Ithas 
been  added,  in  respect  of  a  proceeding  by  certiorari  to  review  the 
act  of  a  board  of  police  commissioners  in  dismissing  the  petitioner 
from  the  police  force :  <  *  As  the  board  of  commissioners  do  not  con- 
stitute a  court,  its  proceedings  are  not  to  be  controlled  or  decided 
by  the  same  degree  of  formality  that  would  be  required  upon  a 
charge  of  a  criminal  offense  before  ordinary  tribunals  of  justice. 
A  general  charge  made,  such  as  is  here  presented  [a  charge  of 
neglect  of  duty,  specifying  it]  would  seem  to  be  sufficient  to 
answer  the  purpose  intended,  and  within  the  requirement  of  the 
law  under  which  the  proceeding  was  conducted."*  From  the 
foregoing  observations  and  quotations,  it  would  seem  that  this 
writ  is  used  in  New  York  as  largely  as  a  writ  of  error^  on  a 
record  containing  a  bill  of  exceptions,  would  be  employed.*  It 
should  be  added  that  no  precedent  has  come  to  t^e  attention  of 
the  writer  for  the  use  of  the  writ  of  certiorari  for  the  pur- 
pose of  reviewing  the  proceedings  of  the  judicatories  of  strictly 
private  corporations  or  societies,  in  removing  their  officers  or 
expelling  their  members. 

§  826.  Extent  of  Belief  in  B3qiiity.  —  The  jurisdiction  of 
equity  over  corporations  is  generally  confined  to  the  two  heads  of 
trust  and  fraud.    It  has  no  power  to  declare  a  forfeiture  of  a 


^  People  17.  Board  of  Police,  69  N.  Y. 
408. 

*  People  V.  Board  of  Fire  Commis- 
sioners, 82  N.  Y.  858.  These  princi- 
ples were  reaffirmed  in  People  «. 
Board,  of  Police  Commissioners,  98  N. 
Y.  97. 

*  People  o.  Board  of  Police,  93  N. 
Y.  97.  See  also  People  »,  Police  Com- 
missioners, 23  Hun  (N.  Y.),  858;  Peo- 
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pie  o.  Police  Commissioners,  20  Hon 
(N.  Y.),  402. 

^  See  generaUy  as  to  the  office  of 
this  writ,  Jordan  o.  Hajne,  86  Iowa, 
9,  15;  Hannibal  &c.  R.  Co.  v.  Board  of 
Equalization,  64  Mo.  294;  House  v. 
Clinton  County  Court,  67  Mo.  628; 
State  V.  Chicago  &c.  B.  Co.,  89  Mo. 
84;  Chicago  &c.  B.  Co.  9.  Young,  96 
Mo.  89. 
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charter.'  Nor  can  it  wind  up  a  corporation,  except  where  the 
power  is  given  bj  statute,  or  where  it  comes  to  it  as  an  incident 
of  some  of  the  heada  of  its  jurisdiction.  It  has  no  enperintend- 
ence  over  the  officers  of  a  corporation,  except  to  hold  them 
answerable,  and  to  restrain  them,  in  cases  of  frauds  and  breaches 
of  trust,  and  to  compel  them  to  account  as  trustees.'  It  has  no 
power  to  award  an  injunction,  indefinitely  suspending  an  officer 
of  a  corporation  from  the  exercise  of  his  functions;  for  this  is 
an  indirect  mode  of  removing  him  from  office,  and  the  power  of 
amotion  does  not  reside  in  the  judicial  courts,  and  especially  not 
iQthe  courts  of  equity.'  But,  as  hereafter  seen,  this  jurisdiction 
is  constantly  involred  in  the  case  of  expuhiotis  from  umncorpo- 
raled  societies,*  in  the  case  of  schisms  in  religious  corporations,'* 
aod  in  even  the  case  of  other  corporations.*  But  it  has  been 
refused,  to  reinstate  directors  who  have  been  removed  by  a  vote 
of  the  shareholders.^  Where,  under  the  statute  or  other  instru- 
ment which  governs  the  execution  of  a  tiitsC,  the  trustees  have 
the  power  of  removing  an  officer  at  will,  an  officer  removed  by 
them  will  be  reinstated  by  a  court,  if  it  appear  that  they  have 
exercised  their  power  dishonestly  or  corrupHi/;  otherwise  not.* 

>  pMt,  ]  Ciia.  Bl,  16S.  traT7  lies  upon  those  wbo  object  to 

'  See  Setl  o-  Hill,  16  C&l.  IIG.  the  manner  tn  which  the  power  has 

*  Grlffln  e.  St.  Lools  &c.  Asso.,  4  been  exercised.  No  reasons  need  ba 
Ho.  App.  695.  glren;  but  Lt  the;  are  given,  the  coort 

*  PoMt,  §  910.  win  look  at  their  eufflclency.     ,     .     . 

*  Pott,  §  911.  The  real  question  Is,  whether  this  reso- 
'  Po»t,  §  Cb.  80.  Intton  [of  dHralesal]  Is  valid ;  and  it 
<  Inderwlck  v.   Snell,  3  Hall  &  T.      must  be  so  It   It  Is  the  result  of  the 

(I);  14  Jar.  737;  19  Law  J.  Oh.  G42;  fair  and  honest  opinion  of  thogov- 

i  U acD.  &  G.  3ie.  erolng  body.    .    .    .    With  them  tbe 

*  "I  think,"  said  Sir  B.  Hallns,  V.  legislature  has  left  the  decision  of 
C,  "the  clear  result  of  the  numerons  that  question;  and  so  It  mnst  be 
uthoTltlea  cited  on  both  sides  In  the  left  b;  thfa  court,  unlesB  I  can  see  that 
argament  In  this  case,  Is,  that  all  ar-  a  decision  has  been  arrived  at  for 
bitrar;  powers,  such  as  the  power  of  some  corrupt,  improper  or  coltatera! 
•Usmissal,  by  exercising  their  pleas-  object.  .  .  .  It  la  impossible  for 
ue,wblch  Is  given  to  thlSKovemlng  this  court,  when  Parliament  has  pat 
body,  may  be  eierclsed  without  as-  It  so  absolutely  In  the  power  of  the 
signing  an;  reason,  provided  thi-y  are  governing  body,  to   Interfere.    I  re- 


tah'ly  and  honestly  exercised,  which  peat  that,  according  U 
they  tU  mnst  be  presumed  to  have  tlon  of  the  act  of  Parliament,  my 
been  nnUl  the  contrary  Is  shown,  anil  opinion  is,  that  every  head-master  of 
tut  the  burthen  of  ehowlng  the  coo-      a  pobltc  Khool,  that  Is  of  tbe  great 
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i  827.  lUustration :  Diraiissal  of  SchoolmasteF  under  En* 
gUBh  Public  School  Act  of  1868*  —  The  plaintiff,  who  was  appmted 
head  master  of  Rugby  School,  in  November,  1869,  by  the  old  trustees  oi 
the  school,  who  were  then  the  governing  body,  was  dismissed  by  the  new 
governing  body,  appointed  under  the  Public  School  Act  of  1868,  in  De- 
cember, 1873.  He  filed  his  bill  in  equity  against  the  governing  body,  al- 
leging that  his  dismissal  was  due  to  the  influence  of  certain  members  of 
the  governing  body  who,  prior  to  their  election,  had  shown  hostility  to  the 
plaintiff's  appointment,  and  had  formed  a  scheme  to  procure  its  annul- 
ment ;  and  praying  that  the  resolution  of  dismissal  might  be  declared  io- 
vahd.  It  was  held,  on  demurrer,  by  Sir  R.  Malins,  V.  C. ,  that  the  court 
was  not  justified  in  interfering.  It  was  also  held  that,  although  the 
plaintiff  was  appointed  by  ihe  old  trustees  in  1869,  the  new  governing  body 
were  not  bound  by  the  rules  and  regulations  in  force  previously  to  their 
appointment,  but  had  a  power  of  dismissal  unfettered  by  those  restric- 
tions. The  Vice  Chancellor  proceeded  on  the  ground  that,  under  section 
13  of  the  above  statute,  the  new  governing  body  had  power  to  dismiss  the 
plaintiff  without  notice  and  without  assigning  any  reason ;  and  that,  as 
they  had  exercised  their  power  of  dismissal  fairly  and  honestly  and  not 
corruptly,  or  for  the  purpose  of  effecting  some  collateral  object,  their 
decision  was  not  subject  to  be  re-tried  by  the  court.^ 

§  828.  Where  the  Power  to  Remove  is  Discretionary  in  the 
Due  Exercise  of  the  Powers  of  the  Trustees.  —  A  conclusion 
somewhat  different  from  the  foregoing  was  reached  by  Liord  Romilly, 
M.  R.,  in  a  case  where  the  power  was  given  to  the  trustees  to  remove 
the  schoolmaster,  ^^  upon  such  grounds  as  they  should  at  their  discre- 
tion, in  the  due  exercise  and  execution  of  the  powers  and  trust  reposed 
in  them,  deem  just."  It  was  held  that  this  was  not  a  mere  arbitrary 
discretion  of  removal,  but  that  it  was  a  discretion  subject  to  the  control 
of  the  Court  of  Chancery ;  and  further,  that  it  was  not  competent,  in  the 
exercise  of  such  discretion,  for  the  trustees  to  remove  the  echoolmaster 
upon  an  ex  parte  examination  of  charges  against  him,  without  giving 
him  an  opportunity  of  being  heard  and  of  making  a  defense.'    In  so 


public  schools,  —  for  I  believe  every 
one  of  them  is  subject  to  this  act,  — 
(referring to  the  Pabllc  Schools  act  of 
1868,81  &-82 Vict.  c.  118)  —that  every 
head-master  is  as  much  at  the  mercy 
of  the  governing  body  as  a  coachman 
is  at  the  mercy  of  his  master,  and  can 
be  dismissed  with  or  without  reason ; 
they  are  not  obliged  to  give  any  reason 
whatever,  and  the  court  must  presnme 
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that  they  exercise  their  discretion 
properly  unless  the  contrary  Is 
shown/'  Hay  man  v.  Governors  of 
Rngby  School,  L.  R.  18  Eq.  28,68, 85, 
87;  «.  c.  80  L.  T.  (n.  s.)  S17.  See 
post,  §  917. 

^  Hayman  v.  Governors  of  Sugbj 
School,  L.  R.  18  Sq.  28;  s,  e.  SOL. 
T.  (N.  s.)  217. 

s  Willis  9.  Child,  18  Beav.  117. 
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bedding,  Lord  Komilly,  M.  R.  said;  "  The  powers  which  are  given  in 
mch  a  cose  as  this,  like  all  powers  to  be  exercieed  for  the  benefit  of 
others,  or  for  pnrpoBes  more  or  less  public,  must,  in  one  sense,  be  deemed 
to  be  held  in  trust.  There  are  many  powers,  in  that  sense,  held  to  be 
tnist.s,  which  cannot  be  enforced  or  controlled  in  this  court.  But 
here  la  a  power  defined  by  this  court  for  the  purpose  of  carrying  into 
execution  a  charitable  trust,  and,  it  must,  I  think,  be  considered,  that 
the  word  '  trusts '  was  added  to  the  word  '  powers '  for  the  purpose  of 
keeping  in  view  that  it  was  a  trust  for  the  execution  of  which  the  court 
wu  pronding ;  and  the  employment  of  the  word  '  trust,'  especially  when 
considered  with  reference  to  the  direction  to  preserve  a  statement  of  the 
groondfl  of  removal,  appears  to  me  to  have  the  effect  of  restricting  the 
luge  meaning  of  the  word  'discretion,'  contained  in  the  earlier  part 
of  the  clause.  I  am,  therefore,  of  opinion,  that  the  regulation  does  not 
wafer  upon  the  trustees  an  arbitrary  power  to  dismiss  the  master,  upon 
«ny  grounds  which  they  may  deem  just,  free  from  any  control  of  this 
court.  Considering  that  the  trustees  are  not  the  only  and  absolute  judges 
of  the  snfficiency  of  the  grounds  of  removal  upon  which  they  have  acted, 
ud  that  they  are  subject  to  the  jurisdiction  and  control  of  this  court  in 
the  execution  of  the  trusts  reposed  in  them,  it  becomes  necessary  to  it^ 
quire  into  the  manner  in  which  they  have  acted  in  the  present  case." 
And  being  satisfled  that  they  had  acted  improperiy,  his  lordship  granted 
u  injunction  to  restrain  them  from  removing  the  schoohnaster.' 

f  8a9.  Sfandamiu  to  Beinstate.  — ■Mandamus  is  the  ancient 
remedy  at  common  luw  to  restore  an  officer  of  a  corporation 
who  has  been  unlawfully  amoved.*  The  use  of  this  writ  in  the 
English  King's  Bench  extended  only  to  matters  of  public  rigbt, 
sod  therefore  it  was  not  granted  to  restore  an  officer  of  a 
strictly  private  corporatioo.'    Bat  the  ancient  corporations  in 

1  Wnils  B.  Gblld,  IS  Bear.  117, 139.  Uon  of   Caoterbmy,  though  a  traa- 

'Puller    v.    Plalnfleld    Academic  cliise  tor  lUe,  being  ouij private;  eo 

School,  e  Conn.  5S2.  of  solicitor;  contra  ol  tcwD   clerk." 

'  Hence,  an  application  for  a  writ  Burst's  Case,    1  Eeb.    Si9.     Where 

to  be  directed  to  a  company  of  gan-  the  corporation   was  a  private  one, 

■ukng,  commanding  them  to  restore  such  as  the  corporation   of  Lincoln 

U  approver  of  guns  who  had  been  de-  College  in   Oxford,  a  ■mimdanua  was 

prtied  of  his    place,    was   refused,  refused  to  restore  a  ftUoui  who  had 

Tmghkn  v.  Company  of  Onnmakere,  R  been  expelled,  on  the  ground  that  Ills 

Mod.  83;  t,  «.  3  Ld.  Bajm.  989.     The  remedy  was  an  appeal  to  the  visitors. 

report  of    an  old  case  mM  thas:  Lord  Holt,  C.  }.,  said:  "Here  is  a 

"The  conrt  rctosed  to  grant  a  man-  visitor,  to    whom  an  appeal  may  be, 

lianu  to  restore  oHomcf  of  corpora-  the  matter  fa  OD)y   exBrnioable  before 
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England,  whether  municipal  or  otherwise,  were  mostly  regarded 
as  public  in  their  character,  and  wonld  be  classed  as  public  cor- 
porations in  our  day ;  the  joint-stock  corporation  being  a  modern 
invention.  Running  through  the  old  precedents,  we  find  that  a 
mandamua  has  been  granted  to  restore  ajuraty  turned  out  upon 
a  claim  that  the  corporation  held  power  to  amove  him  at  pleas- 
ure, —  the  court  finding  that  no  such  power  existed ;  ^  to 
admit  a  fellow  to  a  scholarship,  who  had  been  nominated 
by  the  City  of  Bristol,  which  city  had»  under  the  foundation, 
the  right  to  nominate  two  fellows ;  ^  to  restore  a  person  to  the 
office  of  derk  of  the  company  of  masons  of  London ;  '  to  restore 
to  his  office  the  high  bailif  of  Westminster ;  ^  to  restore  common 
councilmen ;  ^  and  to  enfranchise  an  apprentice  of  a  corpora- 
tion at  the  end  of  his  apprenticeship  according  to  the  custom;  * 


him,  and  no  where  else*  Such  a  col- 
lege l8  a  lay  corporation,  and  if  no 
particular  visitor  be  appointed,  the 
founder  and  his  heirs  are  visitors. 
Hit  be  in  case  of  an  ecclesiastical  or 
spiritual  corporation,  and  no  visitor 
appointed,  the  bishop  of  the  diocese 
is  visitor.  This  is  a  private  corpora- 
tion ;  it  in  no  vray  concerns  the  pub- 
lick;  and  we  will  not  grant  any  manda- 
mtw,  and  so  it  was  ruled  in  this  court 
in  Ailoff's  Case,  who  was  fellow  of 
All  Souls."  Dolben,  J.,  also  said: 
'<  I  remember  Dr.  Robert's  Case,  who 
was  a  poor  man,  and  the  court  was 
very  willing  to  have  helped  him,  but 
my  Lord  Hale  said  he  could  by  no 
means  grant  a  mandamus,  for  that  he 
had  taken  his  place  subject  to  those 
terms,  and  as  it  were  secret  condi- 
tions ;  and  he  could  no  more  complain 
of  his  ill  usage,  than  a  man  could  do 
of  an  Ul  award,  to  which  he  had  sub- 
mitted." The  court  therefore  re- 
fused to  put  the  coUege  to  the  expense 
of  making  return  to  an  alternative 
mandamuB,  Parkinson's  Case,  Comb. 
148. 

1  Crips  V.  Mayor  of  ICaldstone,  1 
Keb.  S12. 

*  Bex  V.  St.  John's  College,  Comb. 
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288.  Lord  Holt,  C.  J.,  said:  "The 
visitor  shall  determine  aU  that  relates 
to  persons  who  are  of  the  foundation; 
but  here  is  a  collateral  interest  in 
Bistol;  there  is  no  part  of  the  col- 
lege ;  the  visitor  hath  no  power  before 
a  person  be  made  a  member."  8ee 
note,  infra, 

*  Stamp's  Case,  Comb.  348. 

^  Bex  0.  Westminster,  Comb.  244. 

0  Brett  and  Johnson's  Case,  Comb. 
214;  WiUlams'  Case,  2  Keb.  558;  SUte 
17.  Common  CouncU  of  Jersey  City, 
26  N.  J.  L.  636. 

*  Weber  v.  Zimmerman,  22  Md.  156. 
'<  Serjeant  HoUoway  prayed  a  ima- 
damaa  to  enfranchise  an  apprentice 
presented  by  his  master,  according  to 
the  custom,  at  the  end  of  the  seven 
years  at  court  day,  before  mayor  and 
bailiffs  of  Oxon,  they  having  refused 
to  make  him  free,  which  the  court  con- 
ceived without  precedent;  for  hereby 
they  might  engross  the  freedom;  as 
barrister,  if  the  bench  refuse  to  call 
him,  in  Inn  of  Court,  hath  no  remedy; 
so  there  is  no  remedy  to  elect  mayor, 
etc.;  contra  to  swear  one  elected  sec- 
ondary to  the  clerk  of  the  crown." 
Townsend'8  Case,  1  Keb.  458.  On  a 
later  day,  "  the  ooort  conceived  that  a 
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to  restore  a  person  to  the  ofBce  of  sexton ; '  at  the  sait  of  a  school 
diitriet  to  compel  the  committee  of  the  district  to  reinstate  a 


vandaauu  ongtit  to  Issue  to  sweAr  blm 
according  to  tbe  precedent  13  Cur.  1. 
In  Norwich,  where  every  one  b;  cns- 
lom  la  K  Uwlal  freeman,  that  hath 
Knred  serea  Tears ;  andnotwlthstand- 
iojt  they  refased  to  swear  him,  for 
which  canee  s  mandamut  was 
gnated."  Townsend'a  Case,  1  Eeb. 
(70j  Bex  V.  Townseod,  1  Keb.  859. 
U  was  l»ld  down,  aa  earl;  as  tbe  ;ear 
IfiTO,  by  I^rd  Bale  and  hla  colleagues 
itut  tnumdomu*  teovldnot  Ue(or«ifore 
'h /allow  0/ a  eollega  who  had  been 
ileprlTed  ol  his  fellowship  by  the  sen- 
UDceofthB  visitor.  The  jndgment  In 
this  case  ia  paiticnlarly  valnable  for 
ilw  obserrations  of  Lord  Hale.  He 
uid:  "There  Is  a  reason  given  In 
D;«r  why  a  mattdamitt  will  not  lie  In 
^hecasetbere,  namely,  because  It  was 
pnjed  to  be  nwarded  to  a  temporal 
corporation."  Farther  on  be  said: 
"  That  a  mandamut  lies,  I  will  not 
IxisfHvely  deny;  but  whether  It  is  fit 
lor  ns  to  proceed  after  this  return?  It 
mnstbe  taken  for  granted,  that  It  1b 
nota  spiritual  corporatlou;  If  It  were 
;oa  onght  to  appeal  to  the  visitor,  and 
itien  lo  the  delegates.  It  Is  a  private 
society,  as  an  Inn  of  Court;  and  I 
cDBtesB,  that  mandamwet  do  gener- 
"lly  respect  natters  of  public  concern. 
1  never  beard  of  a  mandamus  for  a 
monk.  U  there  be  a  jorlsdlctlon  In 
iii«  visitor,  and  he  hatb  determined 
tbe  matter,  bow  will  yon  get  over  that 
MDtencer  The  chancellor  is  visitor 
at  all  the  king's  free  cbapeln,  and  3 
H.  S  dotb  make  him  bo  of  all  colleges 
at  Uke  king's  foandation.  Suppose  a 
temporal  court,  over  which  we  liave 
ivisdlction,  doth  give  jndgment  in 
usIm  to  recover  an  office;  so  long  as 
tiitt  judgment  stands  in  force,  do  yon 
"ibikwewlU  grant  a  mandontti*  to 
nstorebim  against  whom  the  Jndg- 
1  Ita'B  CaM,  Tentr.  US,  I6S ;  Bex  i 


ment  Is  given?  ...  At  tills  rate 
we  should  examine  all  deprivations, 
Buspensious,  elections,  etc.,  and  by 
the  13th  of  tbe  queen,  tbe  laws  of  the 
unlversltr  are  conBrmed.  Wo  ought 
not  to  grant  a  mandanuu  where  there 
Isa  visitor;  but  In  this  case  the  visitor 
hatb  given  senteoce."  Appleford's 
Case,  as  reported  in  1  Mod.  82,  84,  8G; 
>.  c.  3  Keb.  T99;  1  Lev.  33,  65;  2  Lev. 
U;  Sir  T.  Baym.  66,  9*,  100;  Bid.  91, 
1S2,  816.  The  report  In  Rebte  Is 
very  brief  and  appears  even  less  ac- 
curate; it  Is  as  follows:  "Turner 
showed  cause  against  a  mandarMu  to 
restore  to  a  fellowship  in  New  College 
In  Oxford,  because  he  bad  appealed 
to  Bvesqae  Winchester,  the  local 
visitor,  and  thereof  prodnced  the 
bishop's  cerLlQcato.  Hale,  C,  J.,  said 
36  ed.  3.  in  chancery  a  mondamua  was 
granted,  and  so  of  latter  time ;  and 
albeit  these  are  no  such  public  officers, 
for  which  a  mandainui  lleth;  yet  hav- 
Inj;  been  granted,  this  matter  ought  to 
come  In  by  retnm,  and  certificate  Is 
not  sufficient ;  which  tbe  court  granted, 
notwithstanding  Dr.  Eobert's  Case, 
and  a  mandamus  wbb  granted."  In 
Dr.  Robert's  Case,  just  cited,  "Crooks 
prayed  a  mandamui  to  restore  him  to 
the  fellowship  In  Jesus  College  In 
Oxon ;  on  afBdavlt  that  he  had  applied 
to  the  visitor,  and  be  would  not  med- 
dle. 1.  Keeling,  C.  J.,  conceived  a 
iTiandamut  ought  to  be  granted,  this 
having  t>een  ruled  an  estate  of  free- 
hold; and  that  such  gave  voice  in 
choosing  tbe  knight  of  the  shire;  and 
though  the  thing  were  spiritual,  yet 
tbe  means  are  temporal  to  It,  as  qttare 
imptdit  of  a  church.  2,  Wlndom  op- 
posed It  because  Bvesque  hatb  a,  free- 
bold,  yet  no  mandamus  lleth  to 
consecrate;  also  tbe  appeal  to  tbe 
ordinary  is  the  proper  remedy,  and  he 
'.  Guardians  of  Tliame,  1  Stra.  IIB. 
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teacher  rexnoyed  by  them ;  ^  to  compel  the  trustees  of  mn  endowed 
dissenting  meeting  hot^se^  to  admit  a  minister  who  was  daly 
elected  ;  ^  to  reatore  directors  of  a  banking  corporation^  who  have 
been  refused  the  exercise  of  their  rights  as  directors  by  a  major- 
ity of  the  board ; '  to  restore  €l  pastor^  constituted  by  the  charter 
of  the  church  a  corporator,  who  was  removed  without  notice  being 
given  to  the  congregation,  as  prescribed  by  the  constitution  of  the 
society.  But  such  a  majidamus  would  not  be  granted  where  there 
was  any  other  plain  legal  remedy.^  It  was  refused  by  the  King's 
Bench  where  it  was  applied  for  to  restore  one  of  the  proctors  of 
doctor's  commons,  the  court  proceeding  on  the  ground  that  con- 
usance of  such  matters  was  vested  in  the  ecclesiastical^  and  not 
in  the  temporal  courts.'  In  an  American  case  the  idea  has  been 
put  forward  that  the  right  to  the  remedy  by  mandamus  rests  on 
clearer  grounds  where  the  office  from  which  the  relator  has  been 


is  of  right  bound  to  act  in  it.  And  by 
Twisden.  8.  There  is  no  remedy,  bat 
by  assise,  if  be  be  ousted;  and  action 
BUT  case,  if  he  be  not  admitted ;  which 
4.  Horeton  agreed,  and  the  way  of 
restitution  being  chalked  out,  he  can 
have  no  other.  Keeling,  C.  J.,  said,  a 
maadamiM  liethto  £yesque,  to  admit 
a  clerk,  where  two  patrons  differ,  and 
to  consecrate,  and  to  induct,  else  there 
would  be  a  wrong  without  a  remedy; 
and  the  act  of  parliament  that  Car.  1. 
establisheth  the  jurisdiction  of  the 
Archbishop  in  several  colleges  in 
Oxford,  doth  expressly  distinguish 
between  his  visitation  in  matters  of 
faith,  and  his  visitation  of  colleges, 
which  are  lay;  and  the  court  being 
thus  against  the  Chief  Justice,  there 
was  no  mandamus  granted;  but  they 
would  advise."  Dr.  Robertas  Case, 
2  Eeb.  102.  Compare  Bex  v,  Patrick, 
1  Ivcb.  610  and  188 ;«.  c  2  Keb.  65,  68. 
The  same  rule  was  made  in  a  case  de- 
termined some  years  before,  in  the 
14th  year  of  Charles  II.  The  court 
proceeded  on  the  same  ground, 
namely,  that  the  power  of  removal 
lay  in  the  visitor,—  <<  Car  le  visitor  est 
fidei  Gommissiarius,  etc.     Nota   que 
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ooiaent  plosora  del  colledge  sont  lay  le 
corporation  poit  estre  spiriuial,  ei  ne 
poit  estre  monstre  que  oest  court  oaqne 
graunt  restitution  al  monke  ou  prior 
dat,  etc.,  uncore  plusors  dee  nonks 
in  Angleterre  fueront  lay,  car  com- 
ent  fueront  notaries  uncore  ne  fuer- 
ont in  orders.*'  Witherington's  Case, 
Sid.  71.  That  a  mamiamuB  woold  not 
lie  to  restore  a  fellow  of  a  college,  see 
also  Parkinson's  Case,  Carth.  92;  s.  c. 
3  Mod.  265;  1  Show.  74;  1  Comb.  143; 
Prohurst's  Case,  Carth.  16S. 

1  Gilman  v.  Bassett,  S8  Conn.  298. 

>  Bex  V.  Barker,  3  Burr.  IStt;  1 
Wm.  BUck.  800,  852. 

*  Prieur  v.  Commercial  Bank,  7  La. 
509. 

*■  HighBtr.  Bern.,  $16. 

'  *^  Because  this  was  an  ecclesias- 
tical office,  and  a  matter  properly  aad 
only  cognizable  in  that  court;  and 
that  the  temporal  courts  are  not  to  in- 
termeddle or  inquire  into  this  sen- 
tence, or  into  the  proceedings  Is  any 
matter  whereof  they  have  a  proper 
jurisdiction,  but  are  to  give  tndi^ 
thereunto.'*  Lee's  Case,  Cartk  U9; 
8.  c.  8  Mod.  882;  8  Lev.  809;  SUa. 
290;  1  Show.  217,  251,  261. 
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remoredis  Jtot  attended  with peeumary  profit,  —  the  reasoD  being 
that,  having  eastained  no  pecaaiary  loss,  he  cannot  redress  the 
injury  which  has  been  put  upon  him  by  an  action  for  damages.' 

§  830.  Several  WrlM  where  there  are  Several  OSoers. — Where 
several  officers,  standing  in  the  same  grade  of  office,  hare  been 
removed,  and  proceed  by  mandamua  to  be  restored,  each  might 
Id  proceed  separately.*  "  Five  persona  cannot  have  one  writ  o£ 
mandamm  to  be  restored;  for  though  the  end  of  the  writ  ia  to 
do  jmtice,  yet  the  foundation  ia  the  wrong  in  turning  them  out, 
and  the  tarning  out  of  one  ia  not  the  turning  out  of  another ; 
Qor  eao  several  persona  join  in  an  action  on  the  case  for  a  falie 
retorn."  ' 

S  881.  AUecatloii  of  the  Wrtt.  —  Where  the  wdtotpumdarnvt  to 
rettofc  ao  officer,  did  not  allege,  ia  direct  teraa,  that  the  corporatiou 
waBtbeuin  existeDce,  batalleged  that,  in  October,  182&,  ayear  bet<»« 
the  ctxnmencemeBt  of  the  {Mroceeding  there  was,  and  for  more  than  thirtj 
yeicH  antecedeut  thereto  had  been,  abodypolitioacd  corporate,  created 
lad  established  by  the  legislature  of  the  State  (naming  it), — it  was 
held  tliat  this  was  a  sufflcient  allegation  of  the  existence  of  the  corpora- 
tion ;  for, ' '  as  one  of  the  attributes  of  a  corporation  aggregate  is  un- 
nwrtiBty,  it  is  a  snfficient  averment  of  its  continuauee."^  -  -  .  . 
Wbere  tbe  object  of  tiie  proceeding  by  mandamus  was  to  restore  the 
petitioner,  who  had  been  removed  from  the  ofBcc  ol  tnutce,  it  was  ob- 
jected that  the  writ  did  not  show  the  existence  of  suck  an  office,  or  that 
it  SBch  aa  office  existed,  any  rights,  dotiea  or  privikgea  appertained  to 
it.  The  writ  averred  that  Uie  c<»porati<»i  oc  body  politic  was  estab- 
liiked  by  the  name  of  the  Trustees  of  the  Academic  School,  etc. ;  that 
the  pluatiS  wae  one  of  the  trustees  duly  elected,  and  in  the  exercise  of 
the  office  and  enjoying  the  rights  and  privileges  belonging  to  him  as 
trustees ;  that  nine  of  the  trustees,  being  a  majority,  were  present  at  a 
meeting,  on  the  14th  of  February,  1826,  and  removed  and  expelled  the 
I'liintiFI  from  the  office  of  trustee.  It  was  held  that  these  sll^iatlonB 
were  sufficieut,  on  a  trial  on  the  writ  and  return.'  .  -  -  .  Where 
t^e  writ  of  mandamua  averred  that  the  corporation  was  established  by 

'  rnllsr  t.  Tnistees,  6  Conn.  689,  *  Andover'a  CMe,  S  Balk.  4SS,  per 

*U.  Coa^an  Bex  t>.  Barker,  2  Burr.     Holt,C.J.;   i.  e.  Holt  411. 
UK.  *  FDUer    tr.    Aeadwnlc   ScbMl,    t 

'  Bex  ».  UKfOi  at  CAuMm,  Comb.      Coma,  MS,  fiia. 
3W-  '  Ibid. 
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the  name  of  the  Trustees,  etc. ;.  that  the  plaintiff  was  one  of  the  trustees, 
duly  elected  and  enjoying  the  rights  and  privileges  belonging  to  him  as 
trustee ;  and  that  he  continued  to  hold  and  exercise  such  office,  until 
he  was  removed  therefrom, — it  was  held  that  the  oj^ce  of  trustee,  its 
tenure  and  duration^  and  the  privileges  pertaining  thereto,  were  suffi- 
ciently alleged.^ 

§  832.  What  if  Directed  to  the  Individaals  by  Name,  and 
not  to  the  Corporation.  —  It  is  not  a  fatal  objection  to  the  writ 
of  mandamus  to  restore  an  officer  of  a  corporation  who  has  been 
removed  from  his  office,  that  it  is  directed  to  the  members  of  the 
corporation  by  name,  instead  of  being  directed  to  the  corporation 
by  its  corporate  name.^  The  old  practice  seems  to  have  been  to 
quash  the  writ,  where  it  was  directed  to  the  corporation  by  a 
wrong  name.  Thus,  in  one  case,  *<  the  court  held  the  writ 
naught  because  it  was  directed  to  the  corporation  by  a  wrong 
name."  But  the  writ  of  mandamus^  need  not  be  directed  to  the 
whole  corporation;  it  will  be  sufficient  if  it  is  directed  to  those 
members  who  are  to  do  the  act  commanded.  *<  Though  it  should 
be  true,"  said  Lord  Holt,  C.  J,  <*  that  a  mandatory  writ  might 
be  directed  to  the  whole  corporation,  yet  it  could  not  be  neces- 
sary it  should  be  directed  to  more  than  those,  or  that  part  of  the 
corpration  that  was  summoned  in  the  execution  of  the  thing  re- 
quired ;  for  it  is  not  in  the  power  of  others  to  put  the  command 
of  the  writ  in  execution."  ^ 

§  833.  The  Return  to  the  Mandamus. —  Mandamus  wa& 
never  allowed  to  restore  an  officer,  removed  for  adequate  cause, 
on  the  ground  of  mere  irregulaHtiea  in  the  mode  of  removal ;  * 
and  anciently  the  adequacy  of  the  cause  was  judged  of  exclu- 
sively by  the  return  which  the  corporation  made  to  the  man-^ 
damns;  for,  as  is  well  known,  until  the  rule  of  the  common  law 
was  changed  by  statute,*  the  return  was   conclusive  and  not 

1  Ibid.  ^  Rex  V.  Griffiths,  5  Bam.  &  Aid.  78U 

s  Fuller   v.    Academic    School,    6  <  By  Stat.  Anne,  chap.  20,  the  per- 

Conn.  533,  543.  son  suing  oat  a   writ  of  taandamnt 

*  Rex  0.  Mayor  of  Rippon,  2  Salk.  might  plead  to  or  traverse  all  or  any 

482.  of  the  material  facts  contained  in  tbe^ 

^  Bex  V,   Mayor   of   Abingdon,  2  return,  to  which  plea  or  trayerse  the 

Balk.  699;  «.    e.  1   Ld.   Baym.   569  i>er8on  making  the  return  may  ple^d 

(overruling  Holt's  Case,  2  Jones,  52).  take  issue,  or  demur. 
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the  name  of  the  Trustees,  etc. ;,  that  the  plaintiff  was  one  of  the  trustees^ 
duly  elected  and  enjoying  the  rights  and  privileges  belonging  to  him  as 
trustee ;  and  that  he  continued  to  hold  and  exercise  such  office,  until 
he  was  removed  therefrom, — it  was  held  that  the  oj^ce  of  trustee,  its 
tenure  and  duration,  and  the  privileges  pertaining  thereto,  were  suffi- 
ciently alleged.! 

§  832.  What  if  Directed  to  the  Individiials  by  Name,  and 
not  to  the  Corporation.  —  It  is  not  a  fatal  objection  to  the  writ 
of  mandamus  to  restore  an  ofEcer  of  a  corporation  who  has  been 
removed  from  his  office,  that  it  is  directed  to  the  members  of  the 
corporation  by  name,  instead  of  being  directed  to  the  corporation 
by  its  corporate  name.^  The  old  practice  seems  to  have  been  to 
quash  the  writ,  where  it  was  directed  to  the  corporation  by  a 
wrong  name.  Thus,  in  one  case,  <<  the  court  held  the  writ 
naught  because  it  was  directed  to  the  corporation  by  a  wrong 
nume."  But  the  writ  of  mandamus  '  need  not  be  directed  to  the 
whole  corporation ;  it  will  be  sufficient  if  it  is  directed  to  those 
members  who  are  to  do  the  act  commanded.  **  Though  it  should 
be  true,''  said  Lord  Holt,  C.  J,  <*  that  a  mandatory  writ  might 
be  directed  to  the  whole  corporation,  yet  it  could  not  be  neces- 
sary it  should  be  directed  to  more  than  those,  or  that  part  of  the 
corpration  that  was  summoned  in  the  execution  of  the  thing  re- 
quired ;  for  it  is  not  in  the  power  of  others  to  put  the  command 
of  the  writ  in  execution."  * 

§  833.  The  Betorn  to  the  Mandamus. —  Mandamus  was 
never  allowed  to  restore  an  officer,  removed  for  adequate  cause, 
on  the  ground  of  mere  irregulaHties  in  the  mode  of  removal ;  ^ 
and  anciently  the  adequacy  of  the  cause  was  judged  of  exclu- 
sively by  the  return  which  the  corporation  made  to  the  man-- 
damus;  for,  as  is  well  known,  until  the  rule  of  the  common  law 
was   changed   by  statute,*  the  return   was   conclusive  and  not 

1  Ibid.  ^  Bex  V.  Griffiths,  5  6am.  &  Aid.  78U 

s  Fuller   v.    Academic   School,    6  <  By  Stat.  Anne,  chap.  20,  the  i>er- 

Conn.  533,  543.  son  suing  out  a   writ  of  mandamus 

*  Rex  0.  Mayor  of  Rippon,  2  Salk.  might  plead  to  or  traverse  all  or  any 

482.  of  the  material  facts  contained  in  the 

^  Bex  V,   Mayor   of   Abingdon,  2  return,  to  which  plea  or  trayerse  the 

Balk.  699;  «.    e.   1   Ld.    Raym.    559  i>erson  making  the  return  may  plead^ 

(overruling  Holt's  Case,  2  Jones,  52).  take  issue,  or  demur. 
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traversable;  bat  the  only  remedy  of  the  party  aggrieved,  in 
case  the  return  falsified  the  facts ,  was  an  action  for  damages  for 
a  false  retorn.^  If  the  plaintiff  was  not  satisfied  with  the  re- 
tam»  it  was  the  practice  for  him  to  bring  an  action  on  the  case 
for  a  faUe  return  ^  and  if,  in  such  action,  the  return  should  be 
falsified  by  the  verdict  of  a  jury,  the  court  would  then  award 
him  a  peremptory  mandamus.^  As  the  return  could  not  be 
traversed  in  the  particular  proceeding,  the  court  fell  into  great 
strictness  in  construing  it,  and  in  requiring  it  to  set  out  the  facts 
with  exactness  and  precision.  It  was  held  that  it  must  be  cer- 
tain to  every  intent ;  and  accordingly  the  old  books  abound  in 
decisions  which  now  seem  to  us  to  involve  an  absurd  strictness 
in  construing  the  words  of  such  returns.  This  strictness  con- 
tinued long  after  the  reason  on  which  it  was  founded  had  ceased 
to  exist.  Notwithstanding  the  statute  of  Anne  already  quoted, 
Lord  Mansfield  in  one  case  said  that  he  took  it  to  be  settled  that 
the  same  certainty  was  still  required  in  the  return  as  before  the 
statute;  though  at  first  it  might  have  been  otherwise  deter- 
mined, because  the  reason  was  not  the  same.  But  BuUer,  J., 
said  that  the  certainty  to  a  certain  intent  in  general  was  all  that 
was  requisite ;  which  meant  what,  upon  a  fair  and  reasonable 
construction,  might  be  called  certain  without  regarding  the 
possible  facts  which  did  not  appear.^  In  the  severity  of  the 
old  rule  the  relator  had  some  advantages.  If  the  return  was  in- 
sufficient, it  seems  that  it  could  not  be  amended.  Where  it  was 
held  bad  for  repugnancy^  a  peremptory  writ  was  granted.^ 


1  Andley's  Case,  Latch.  128,  124; 
Anon.,  2  Salk.  428;  8.  e.  1  Ld.  Raym. 
125,  «u&  nom.  Green  v.  Pope. 

s  «  When  the  action  Is  brought  for 
a  false  retam,"  said  Lord  Holt,  C.  J., 
'<  and  If  St  is  falsified,  we  cannot  re- 
fuse a  peremptory  mandamus,** 
Buckley  v.  Palmer,  2  Salk.  480;  Bex 
V,  Mayor  of  Abingdon,  2  Salk.  481, 
per  Lord  Holt,  C.  J. 

*  Bex  V.  Lyme  Begis,  Dong.  148. 

Compare  Bex  v.  Mayor  of  Liverpool,  2 

Burr.  781 ;  Rex  v.  Bailiffs  of  Morpeth, 
1  Strange,  58. 

^  Accordingly,  where  the  return  at 

first  admitted  that  there  had  been  an 


election  of  the  relator  to  the  ofllce, 
and  then  avoided  the  election  by  set* 
ting  up  that  he  had  procured  his  elec- 
tion by  bribery,  **et  quod  non  fuU 
eZectttt,"—  it  was  held  that  here  was  a 
repugnancy,  and  that  a  peremptory 
writ  ought  to  go.  Beg.  v.  Mayor  of 
Norwich,  Holt,  444.  So  also  when 
the  return  stated  that  the  relator  was 
on  such  a  day  electae  etperfectue;  then 
showed  for  cause  of  removing  him, 
his  non-attendance  at  the  session; 
then  stated  that  he  had  not  taken  the 
sacrament  within  a  year  before  his 
election,  and  that  therefore  his  elec- 
tion was  null  and  void, —  the   court 
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the  name  of  the  Trustees,  etc. ;.  that  the  plaintiff  was  one  of  the  trustees^ 
duly  elected  and  enjoying  the  rights  and  privileges  belonging  to  him  as 
trustee ;  and  that  he  continued  to  hold  and  exercise  such  office,  until 
he  was  removed  therefrom, — it  was  held  that  the  oj^ce  of  trustee,  its 
tenure  and  duration,  and  the  privileges  pertaining  thereto,  were  suffi- 
ciently alleged.^ 

§  832.  What  if  Directed  to  the  Indlvidiials  by  Name,  and 
not  to  the  Corporation.  —  It  is  not  a  fatal  objection  to  the  writ 
of  mandamus  to  restore  an  officer  of  a  corporation  who  has  been 
removed  from  his  office,  that  it  is  directed  to  the  members  of  the 
corporation  by  name,  instead  of  being  directed  to  the  corporation 
by  its  corporate  name.^  The  old  practice  seems  to  have  been  to 
quash  the  writ,  where  it  was  directed  to  the  corporation  by  a 
wrong  name.  Thus,  in  one  case,  *^  the  court  held  the  writ 
naught  because  it  was  directed  to  the  corporation  by  a  wrong 
name."  But  the  writ  of  mandamus^  need  not  be  directed  to  the 
whole  corporation;  it  will  be  sufficient  if  it  is  directed  to  those 
members  who  are  to  do  the  act  commanded.  <*  Though  it  should 
be  true,"  said  Lord  Holt,  C.  J,  **  that  a  mandatory  writ  might 
be  directed  to  the  whole  corporation,  yet  it  could  not  be  neces- 
sary it  should  be  directed  to  more  than  those,  or  that  part  of  the 
corpration  that  was  summoned  in  the  execution  of  the  thing  re- 
quired ;  for  it  is  not  in  the  power  of  others  to  put  the  command 
of  the  writ  in  execution."  * 

§  833.  The  Return  to  the  Mandamus. —  Mandamtis  was 
never  allowed  to  restore  an  officer,  removed  for  adequate  cause, 
on  the  ground  of  mere  irregulanties  in  the  mode  of  removal;*^ 
and  anciently  the  adequacy  of  the  cause  was  judged  of  exclu- 
sively by  the  return  which  the  corporation  made  to  the  man-- 
damns;  for,  as  is  well  known,  until  the  rule  of  the  common  law 
was   changed   by  statute,*  the   return  was   conclusive  and  not 

1  Ihid,  ^  Rex  V.  Griffiths,  5  Bam.  k  Aid.  78U 

s  Fuller   v.    Academic    School,    6  <  By  Stat.  Anne,  chap.  20,  the  per- 

Conn.  533,  543.  son  suing  out  a  writ  of  fncmdawMS 

*  Rex  0.  Mayor  of  Rippon,  2  Salk.  might  plead  to  or  traverse  all  or  any 

482.  of  the  material  facts  contained  in  the 

^  Bex  V,   Mayor   of   Abingdon,  2  return,  to  which  plea  or  traverse  the 

Balk.  699;  «.    e.  1   Ld.   Raym.   559  i>er6on  making  the  return  may  plead^ 

(overruling  Holt's  Case,  2  Jones,  52).  take  issue,  or  demur. 
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traversable;  bat  the  only  remedy  of  the  party  aggrieved,  in 
case  the  return  falsified  the  facts ,  was  an  action  for  damages  for 
a  false  return.^  If  the  plaintiff  was  not  satisfied  with  the  re- 
tam»  it  was  the  practice  for  him  to  bring  an  action  on  the  case 
for  a  false  return^  and  if,  in  such  action,  the  return  should  be 
falsified  by  the  verdict  of  a  jury,  the  court  would  then  award 
him  a  peremptory  mandamus.^  As  the  return  could  not  be 
traversed  in  the  particular  proceeding,  the  court  fell  into  great 
strictness  in  construing  it,  and  in  requiring  it  to  set  out  the  facts 
with  exactness  and  precision.  It  was  held  that  it  must  be  cer- 
tain to  every  intent ;  and  accordingly  the  old  books  abound  in 
decisions  which  now  seem  to  us  to  involve  an  absurd  strictness 
in  construing  the  words  of  such  returns.  This  strictness  con- 
tinued long  after  the  reason  on  which  it  was  founded  had  ceased 
to  exist.  Notwithstanding  the  statute  of  Anne  already  quoted. 
Lord  Mansfield  in  one  case  said  that  he  took  it  to  be  settled  that 
the  same  certainty  was  still  required  in  the  return  as  before  the 
statute ;  though  at  first  it  might  have  been  otherwise  deter- 
mined, because  the  reason  was  not  the  same.  But  BuUer,  J., 
said  that  the  certainty  to  a  certain  intent  in  general  was  all  that 
was  requisite;  which  meant  what,  upon  a  fair  and  reasonable 
construction,  might  be  called  certain  without  regarding  the 
possible  facts  which  did  not  appear.^  In  the  severity  of  the 
old  rule  the  relator  had  some  advantages.  If  the  return  was  in- 
sufficient, it  seems  that  it  could  not  be  amended.  Where  it  was 
held  bad  for  repugnancy^  a  peremptory  writ  was  granted.^ 


1  Andley's  Case,  Latcli.  128,  124; 
Anon.,  2  Salk.  428;  8,  e.  I  Ld.  Raym. 
125,  nib  nom.  Green  v.  Pope. 

s  «  When  the  action  is  brought  for 
a  false  retom,"  said  Lord  Holt,  C.  J., 
'<  and  if  it  is  falsified,  we  cannot  re- 
fuse a  peremptory  mandamui,** 
Bnckley  v.  Palmer,  2  Salk.  480;  Bex 
o.  liayor  of  Abingdon,  2  Salk.  481, 
per  Lord  Holt,  C.  J. 

*  Bex  V.  Lyme  Begis,  Doug.  148. 

Compare  Bex  v.  Mayor  of  Liverpool,  2 

Burr.  781 ;  Bex  v.  Bailiffs  of  Morpeth, 
1  Strange,  58. 

^  Accordingly,  where  the  return  at 

first  admitted  that  there  had  been  an 


election  of  the  relator  to  the  ofllce, 
and  then  avoided  the  election  by  set* 
ting  up  that  he  had  procured  his  elec- 
tion by  bribery,  **et  quod  non  fuU 
eZec^ttt,"—  it  was  held  that  here  was  a 
repugnancy,  and  that  a  peremptory 
writ  ought  to  go.  Beg.  v.  Mayor  of 
Norwich,  Holt,  444.  So  also  when 
the  return  stated  that  the  relator  was 
on  such  a  day  electus  etperfectue^  then 
showed  for  cause  of  removing  him, 
his  non-attendance  at  the  session; 
then  stated  that  he  had  not  taken  the 
sacrament  within  a  year  before  his 
election,  and  that  therefore  his  elec- 
tion was  null  and  void,— the   court 
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the  name  of  the  Trustees,  etc. ;.  that  the  plaintiff  was  one  of  the  trustees^ 
duly  elected  and  enjoying  the  rights  and  privileges  belonging  to  him  as 
trustee ;  and  that  he  continued  to  hold  and  exercise  such  office,  until 
he  was  removed  therefrom,  — it  was  held  that  the  office  of  trustee,  its 
tenure  and  duration^  and  the  privileges  pertaining  thereto,  were  suffi- 
ciently alleged.^ 

§  832.  What  if  Directed  to  the  IndividiiaLi  by  Name,  and 
not  to  the  Corporation.  —  It  is  not  a  fatal  objection  to  the  writ 
of  mandamus  to  restore  an  officer  of  a  corporation  who  has  been 
removed  from  his  office,  that  it  is  directed  to  the  members  of  the 
corporation  by  name,  instead  of  being  directed  to  the  corporation 
by  its  corporate  name.^  The  old  practice  seems  to  have  been  to 
quash  the  writ,  where  it  was  directed  to  the  corporation  by  a 
wrong  name.  Thus,  in  one  case,  <^  the  court  held  the  writ 
naught  because  it  was  directed  to  the  corporation  by  a  wrong 
name.''  But  the  writ  of  mandamxis^  need  not  be  directed  to  the 
whole  corporation ;  it  will  be  sufficient  if  it  is  directed  to  those 
members  who  are  to  do  the  act  commanded.  **  Though  it  should 
be  true,"  said  Lord  Holt,  C.  J,  ^^  that  a  mandatory  writ  might 
be  directed  to  the  whole  corporation,  yet  it  could  not  be  neces- 
sary it  should  be  directed  to  more  than  those,  or  that  part  of  the 
corpration  that  was  summoned  in  the  execution  of  the  thing  re- 
quired ;  for  it  is  not  in  the  power  of  others  to  put  the  command 
of  the  writ  in  execution."  * 

§  833.  The  Return  to  the  Mandamus. —  Mandamus  was 
never  allowed  to  restore  an  officer,  removed  for  adequate  canse, 
on  the  ground  of  mere  irregulaHties  in  the  mode  of  removal;^ 
and  anciently  the  adequacy  of  the  cause  was  judged  of  exclu- 
sively by  the  return  which  the  corporation  made  to  the  man- 
damus; for,  as  is  well  known,  until  the  rule  of  the  commonlaw 
was  changed  by  statute,*  the   return  was   conclusive  and  not 

1  Ibid.  ^  Rex  o.  GrifDths,  5  Bam.  &  Aid.  78U 

s  Fuller   v.    Academic    School^    6  *  By  Stat.  Anne,  chap.  20,  the  per* 

Conn.  533,  543.  son  suing  out  a   writ  of  mandaoM 

*  Rex  0.  Mayor  of  Rippon,  2  Salk.  might  plead  to  or  traverse  aU  or  any 

482.  of  the  material  facts  contained  in  the 

^  Bex   V,   Mayor   of   Abingdon,  2  return,  to  which  plea  or  traverse  the 

Salk.  699;  «.    e.   1   Ld.    Raym.    559  person  making  the  retom  may  pleid, 

(oTerruling  Holt's  Case,  2  Jones,  52).  take  issue,  or  demur. 
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traversable;  bat  tbe  only  remedy  of  the  party  aggrieved,  in 
case  the  return  falsified  the  facts,  was  an  action  for  dam^es  for 
a  false  return.*  If  the  plaintiff  was  not  satisfied  with  the  re- 
turn, it  was  the  practice  for  him  to  bring  an  action  on  the  case 
for  a  false  return,  and  if,  in  such  action,  the  retam  should  be 
falsified  by  the  verdict  of  a  jury,  the  court  would  then  award 
him  a  peremptory  mandamua.^  As  the  return  could  not  be 
trarersed  in  the  particular  proceeding,  the  court  fell  into  great 
etrictaess  in  construing  it,  and  in  requiring  it  to  set  out  the  facts 
with  exactness  and  precision.  It  was  held  that  it  must  be  cer- 
tain to  every  intent ;  and  accordingly  the  old  books  abound  in 
decisions  which  now  seem  to  us  to  involve  an  absurd  strictness 
in  construing  the  words  of  such  returns.  This  strictness  con- 
tinned  long  after  the  reason  on  which  it  was  founded  had  ceased 
to  exist.  Notwithstanding  the  statnte  of  Anne  already  quoted, 
Lord  Mansfield  in  one  case  said  that  he  took  it  to  be  settled  that 
the  same  certainty  was  still  required  in  the  return  as  before  the 
Btatnte;  though  at  first  it  might  have  been  otherwise  deter- 
mined, because  the  reason  was  not  the  same.  But  Bnller,  J., 
Btud  that  the  certainty  to  a  certain  intent  in  general  was  all  that 
was  requisite;  which  meant  what,  upon  a  fair  and  reasonable 
coDstmotion,  might  be  called  certain  without  regarding  the 
possible  facts  which  did  not  appear.*  In  the  severity  of  the 
old  rule  the  relator  bad  some  advantages.  If  the  return  was  in- 
eofficient,  it  seems  that  it  could  not  be  amended.  Where  it  was 
held  bad  for  repugnanetf,  a  peremptory  writ  was  granted.* 

>  Aadley's  Case,    lAtch.  138,  124;  election  of  the  ral&tor  to  the  office, 

Adod.,  S  B«lk.  428;  *.  e.  1  Ld.  RaTin.  and  then  avoided  the  election  by  eot- 

135,  nb  nom.  Oreen  v.  Fop«.  ting  up  that  be  bad  procuTed  his  elec- 

*  "When  the  action  Is  brought  for  tlon  by  briberg,  "et  quod  non  fiUt 
liaise  retom,"  asldLord  Holt,  C.  J.,  eJecttu,"— U  was  held  that  here  was  a 
"ud  U  It  is  falsified,  we  cannot  re-  repngnancy,  and  that  a  peremptory 
fnu  a  peremptory  mandamut."  writ  ought  to  go.  Reg.  o.  Mayor  of 
Backley  «.  Palmer,  3  Salk.  480;  Bex  Nurwlch,  Holt,  444.  Bo  also  when 
v-  Mayor  at  Abingdon,  2  Balk.  4S1,  the  return  stated  that  the  relator  was 
per  Lord  Bolt,  C.  J.  on  such  a  day  electiu  etperfectaa;  then 

*  Bex  D.  Lyme  Begis,  Dong.  148.  showed  for  canse  of  removing  him, 
CompareBezc.  Mayor  of  Liverpool,  3  hts  non-attendance  at  the  sesalon; 
Borr.  TBI;  Rex  v.  BallifFe  of  Horpetb,  then  etated  that  he  had  not  taken  the 
1  Strange,  68.  sacrament  within  a  year   before  his 

*  Accordingly,  where  the  return  at  election,  and  that  therefore  his  eloc- 
arat  idntttMl  that  there  had  been  an  tlon  was  nail  and  TOld,— the   conrt 
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That  the  prosecutor  has  in  due  manner  resigned  his  office,  is,  of 
course,  a  good  return  to  a  mandamus  to  restore.^  So,  it  is  good 
ground  for  quashing  a  writ  of  mandamtiSf  granted  to  restore  a 
person  to  the  office  and  functions  of  pastor  under  the  charter  of 
a  religious  society,  that  the  petitioner  was  subsequently  disquali- 
fied from  holding  such  office  under  the  charter.^  **  Hon  fuit 
electus  "  is  a  good  return  to  a  mandamus  to  induct  into  an  office.' 
The  same  consequence  followed  where  it  contained  a  negative 
pregnant,^  Moreover,  in  order  to  be  a  good  return,  it  wag 
necessary  that  it  should  traverse  the  facts  alleged  in  the  writ,  and 
not  the  conclusions J^  Where  the  relator  founded  his  right  to  the 
office  upon  an  election,  it  was  necessary  for  the  return  to  set 
forth  the  manner  of  the  election,  in  order  to  support  its  allega- 
tion  that  the  relator  was  not  duly  elected.*  It  was  required  to 
traverse  the  essential  allegations  of  the  writ,  concerning  the 
charter  of  the  corporation,  or  else  show  that  the  defendants  had 
complied  with  the  provisions  of  the  charter  as  described  in  the 
writ.  When,  therefore,  the  writ  described  the  constitution  of  the 
corporation  in  certain  terms,  it  was  not  a  good  return  to  de- 


was  of  opinion  that  the  retnm  was  bad, 
by  reason  of  the  repugnant  and  con- 
tradictory matter  (citing  Holt,  444) ; 
and  that  the  returns  to  mandamusea 
were  to  be  kept  to  the  same  strict- 
ness, since  the  mandamus  act,  nono 
anwBy  as  before;  and  a  peremptory 
writ  was  granted.  Beg.  v.  Mayor  of 
Pomfret,  10  Mod.  Bep.  107. 

^  Rex  V.  Mayor  of  Rippon,  1  Ld« 
Baym.  668;  2  Salk.  483. 

s  Weber  v.  Zimmerman,  28  Md.  45. 

s  Reg  V.  Twitty,  7  Mod.  83;  Beg. 
V.  Corp.  of  Cornwall,  11  Mod.  174. 
And  see  Beg.  v.  Aldborough,  10  Mod. 
101,  199. 

<  Where  the  object  of  the  mandamu$ 
was  to  compel  the  defendants  to 
certify  the  election  of  a  person  as  re- 
corder of  York,  the  writ  saying  that 
the  corporation  being  duly  assembled 
proceeded  to  the  election  of  a  recorder 
and  the  return  '*  that  the  corporation 
were  not  duly  assembled  to  proceed  to 

664 


the  election  of  a  recorder,"— it  wis 
lield  that  this  was  bad,  because  it  wu 
a  negative  pregnant.  Bex  v.  Mayor  of 
York,  6T.R  66. 

•  Accordingly  where  the  writ  set 
forth  aU  the  proceedings  touchiug  the 
election  to  a  corporation  office  and 
concluded  with  the  words  '^  by  reason 
whereof,  A.  was  elected;**  it  was  held 
a  bad  return  to  say  that  ''  he  was  not 
elected.**  The  defendants  should 
traverse  one  of  the  facts  alleged 
which  went  to  show  ttiat  he  was 
elected.  Bex  o.  Mayor  of  York,  5  T. 
B.  66. 

*  The  report  of  an  old  case  rons 
thus:  '*  Nota,  that  four  several  re- 
toms  on  four  several  ma.ndaiMu'i  to 
restore  to  places  of  aldermen,  etd 
within  that  corporation,  were  qua»hU 
per  curiam^  for  saying  they  were  not 
duly  elected  generally,  without  setting 
forth  the  manner,  etc.'*  Bex  «.  Major 
of  Stafford,  2  Keb.  264. 


JUDIQIAI.  PBOGEEDIKS8  TO  BEiHmrATE.    [1  Thomp.  Corp.  §  83^ 

scribe  the  cmstitutHH]  Id  olker  terms  ttnd  ^tow  oompliaDoe  wit 
itasthaa  described.'  Where  it  set  up  the  existence  of  a  euaton 
by  which  it  whs  competent  to  the  deFendaats  to  remove  tt 
officer  at  will,  it  was  necessary  that  the  eziatanoe  of  the  costoi 
ehoald  be  positiv^y  alleged.' 

{  884.  Retam  may  Show  aiir  Kamber  of  Oaasee.  —  Hie  n 

tnrnto  a  tnandamua,  saed  out  to  admit  a  person  to  a  corporal 
franchise,  may  show  any  number  of  caoses  npon  which  his  am« 
tioQ  is  justified,  provided  they  be  consistent  with  each  other 
Bat  where  the  matters  returned  are  repugnant,  the  mle  is  othe 
wise,  because  then  the  court  cannot  tell  what  to  believe.*  S( 
where  the  defendants  first  returned  an  election,  and  theo  r 
tamed  circumstances  avoiding  it,  and  finally  returned  that  thei 
was  no  election  at  all,  a  peremptory  mandamtts  was  granted 
But  where  several  independent  causes  are  returned,  and  althoug 
not  incoDsisteot  with  each  other,  some  are  good  and  others  ai 
bad,  the  court  may,  it  has  been  held,  quash  the  bnd  and  sei 
the  good  to  the  prosecutor  to  plend  to  or  traverse  the  rest.'  Si 
where  the  return  was  that  the  party  was  not  duly  elected,  an 
also  that  there  was  a  custom  to  remove  ad  libitum,  according  I 
which  he  was  removed,  it  was  held  a  good  return  ;  for  he  migl 
be  in  possession  de  facto,  and  either  ground  would  justify  h 
lemoval.^    Where  it  was  returned  that  B.  was  not  a  bnrgesf 

■  B«x  V.  Bttffiib  at  HaldoB,  3  Balk.  acA  appear  tbat  Um  tsorpixaMaa  bi 

Ul;  f.  c  1  Ld.  Raym.  481.  any  sncb  power,  bat  011I7  bj  the  r 

*  Thtts,  to  a  ntandoMiM  to  restore  dtal;  whereas  the;  should  have  i 

J.  8.,  to  be  one  of  the  conHDon  conn-  tornedthej  bad  each  a  power  poaltlv 

cU-honseof  the  corporation  of  Coven-  If."    Bex  v.    Mayor  of   Coventrr, 

trr,  it  was  returned  Uiat  they  were  an  Salk.  430;  *. «.  1  lA.  Baym.  891. 
UKieot  corporation,  and  that  the  king,  *  Wright  v.  Fawcett,  4  Bnrr.  304 

by  his  letters-patent,  recltlog  their  3046;  Beg.  e.  Norwich,  2  SaJk.  43S. 
cQBtoaiB,  amongst  which  was  that  of  *  Rex  v.  Mayor  of  Cambridge,  3  ' 

electing  perscms  to  be  of  the  common  R.  4SS,  46L. 

coBDcU-hoase,    and    removing    them  *  Beg.  o.  Norwich,  2  Salk.  4SG;  ■. 

ad  UbitMA,  did  grant  and  permit  all  2  Ld.  Baym.  1244;  Holt,  444. 
»iielr liberties,  customs,  etc,  and  that  •  Bex  o,  Mayorot  Cambridge,  2  ' 

they,  by  force    ol  the    said    cnstom,  R.  466;    Compare  Bex  v.    Ma/w  < 

time  out  of  mind,  used   et  teeuHdvm  I0A,  6  T.  B.  66. 
formanltterarumpattntiampriediel.,dld  *  Rext).   Chiu^    Wardens,  Cow 

removebtm,— It  was    be  Id  that  this  418. 
return  was  nanght,    "  because  It  did 
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that  he  was  not  eligible  to  the  office  of  common  cooncilman ;  and 
that  he  was  not  elected ;  —  it  was  held  that  these  were  not  in- 
consistent returns.^  So,  where  it  was  returned,  first,  that  the 
person  was  not  duly  elected  sexton ;  and  secondly,  that  there 
was  a  custom  to  remove  and  that  he  was  removed  pursuant  to 
such  custom,  —  these  were  not  inconsistent  returns,  because  the 
person  might  have  been  elected  in  fact,  and  afterwards  removed.^ 
*<  Where,'*  said  Lord  Mansfield,  *'  is  the  repugnancy  in  this  re- 
turn? If  he  was  not  duly  elected,  he  certainly  has  no  right  to  be 
restored.  But  whether  duly  elected  or  not,  they  show  a  right  by 
custom  to  remove  him  at  pleasure,  and  they  have  done  so.  Theve 
is  no  repugnancy  in  saying  that  he  was  not  duly  elected,  but  that, 
being  in  fact  elected,  they,  according  to  an  ancient  custom,  re- 
moved him  from  the  office.  In  either  case  they  were  equally 
entitled  to  exercise  that  right."  ^  But  where  the  object  of  the 
mandamus  was  to  compel  the  defendants  to  certify  the  election 
of  a  person  as  recorder  of  York,  which  election  was  stated  in  the 
writ  to  have  taken  place  on  the  15th  of  January,  and  it  was  re- 
turned that  the  corporation  were  not  then  duly  assembled,  and 
also  that  afterwards,  to  wit,  on  the  15th  day  of  January,  1789, 
the  corporation  did  assemble,  and  elected  another  person,  —  it 
was  held  that  this  was  an  inconsistent  return.  The  day  was  ma- 
terial, and  therefore  the  laying  it  under  a  videUcet  did  not  signify.* 

§  835.  When  not  Necessary  to  Aver  Power  of  BemovaL  — 

It  was  held  that,  in  a  return  to  a  mandamus  to  restore  a  corpora- 
tor to  his  membership,  where  it  was  stated  that  the  party  was 
removed  by  the  corporate  body  at  large,  it  was  not  necessary  to 
aver  that  the  power  of  removal  was  vested  in  them,  because  that 
was  incidental  to  them,  unless  it  had  been  given  by  their  charter, 
or  by  some  by-law  or  regulation,  to  a  select  portion  of  them.^ 
It  is  one  of  the  first  principles  of  pleading,"  said  BuUer,  J., 
that  you  have  only  occasion  to  state  facts ;  which  must  be 
done,  for  the  purpose  of  informing  the  court,  whose  duty  it  is  to 

1  Bex  V.  Mayor  ot  Cambridge,  2  T.  *  Bex  v.  Church  Wardens,  Cowp. 

R.  456.  418,  414. 

s  Bex  V.  Church  Wardens,  Cowp.  ^  Bex  v.  Mayor  of  York,  5  T.  B.  66. 

418.  *  Bex   V.  Mayor   of  Lyme   BegiB, 

Dong.  144. 
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declare  the  law  arising  upon  those  facts,  and  to  apprise  the  oppo- 
site party  of  what  is  meant  to  be  prored,  in  order  to  give  him  an 
opportanitj  to  answer  or  trsverae  it.  It  is  now  settled  to  be 
matter  of  law,  that,  prima  Jade,  the  power  of  amotion  is  io  the 
body  at  large.  Being  matter  of  law,  it  is  not  traversable.  But 
the  present  prosecutor  may  now  reply,  that  the  power  is  not  ac- 
cording to  the  general  law  in  this  case,  but  in  a  select  body,  which 
may  then  be  tried  by  a  jury.  If  the  return  be  certain  on  the 
face  of  it,  that  is  sufficient,  and  the  court  cannot  intend  facts  in- 
consisteDt  with  it,  for  the  purpose  of  making  it  bad.  We  must 
consider  the  charter  as  truly  stated,  because  nothing  appears  to 
contradict  it;  and,  if  so,  the  hiw  says,  that,  bysach  a  charter, 
the  corporation  at  large  have  the  power  of  amotion.  If  presump- 
tions were  to  be  allowed,  certainty  in  every  particular  would  be 
necessary,  and  no  man  could  draw  a  valid  and  sufficient  return. 
If  the  power  of  amotion  is,  in  this  place,  in  a  select  part,  and  the 
present  return  is  bad  on  that  account,  I  am  clear  that  an  action 
will  lie."  ^ 

i  836.  Instaoces  of  Oood  Retunis  in  anch  Cases.  —  It  is  snffl- 
tieat,  Id  the  retnm  to  a  mandamus  which  sets  up  a  corporate  act,  that 
itbesTerred  that  the  act  was  done  by  the  corporation,  naming  it;  it  is  not 
necessary  to  be  bo  explicit  as  to  etate  that  the  act  was  done  by  the  factor 
part  of  the  corporation.'  -  -  -  .  The  power  of  holding  a  corporate 
tneeting  for  amotion  being  incident  to  the  power  of  amotion,  it  need  not 
be  set  out  in  a  return  to  a  mandamua.^  -  .  .  .  The  nice  diatinc- 
tioDs  taken  concerning  the  return  to  the  writ  of  mandamru,  as  thus  used, 
unwell  illustrated  by  a  case  where  it  was  returned  nunquainfuit  rfebite 
^ctva  —  that  he  never  was  duly  elected.  The  return  was  held  to  be  good, 
tboughit  would  have  been  better  to  havemade  a  general  return,  namely, 
aunguam  fitit  electut  in  offidvm,  without  saying  debite.*    -    -    •    • 

1  Ibid.,  151.  be    Intended    to   h&ve  been  made  b7 

*  Thus,    where    s   mandamua   was  them  all.     Bex  v.  Town  of  Rippon,  3 

pnjed  for  to  restore  an  alderman  who  Keb.  IE. 

had  been  tamed  oat  of  his  place  tor  ■  Rex  v.  Mayor  &c.  of  Lyme  B^s, 

Kfnslag  payment  of  the  tax  aaaessed  1  Dongl,  119. 

b;  the  bnrgeBees  and  aldermeQ  in  his  *  Lambert's  Case,  Carth.  170.  "  On 

pr»etice,  nnder  a  by-law,  It  was  ob-  mandamua  to  restore  htm  to  the  town 

Jected  that  the  assessment  was  not  clerk's  offlce,  tbey  retoro'd,   that  be 

laid  to  have  been  made  by  the  major  was    uerer  debite    odmunu,    and    so 

part;  bat  the  court  laid  that  It  would  they   coald   not  restore,    which  per 
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It  is  of  coime  a  snffleient  retam  to  a  mandaimis  to  restore  an  officer  of  a 
corporation  that  he  has  never  been  removed  by  the  corporation,  or  bj  any 
of  the  corporation.^  -  -  •  It  has  been  laid  down  that  a  retam  by  a 
corpcMration,  in  its  right  name^  to  a  writ  of  mandamus  directed  to  it  ina 
norong  name^  is  well  enough.' 

§  837.  Sufficient  if  Made  by  Proper  Officer    until    Falsi- 
fied. —  Where  the  mandamus  was  directed  to  the  mayor,  baillfb, 
and  burgesses  of  a  municipal  corporation,  and  the  return  was 
made  by  the  mayor  alone,  and  a  motion  was  made  to  stay  the 
filing  of  it,  upon  suggestion  that  it  had  been  made  by  the  mayor 
and  a  minor  part  of  the  bailiffs  and  burgesses,  and  against  the 
consent  of  the  greater  number,  who  would  have  obeyed  the  writ, 
wherefore  the  greater  number  prayed  that  they  might  falsify 
this  return  and  put  in   another,  —  the  motion    was  overruled, 
Lord  Eldon,  C.  J.,  saying:  *' Where   a   writ  is  directed  to  a 
single  officer,  as  sheriff,  and  a  return  is  made  by  a  stranger, 
without  any  privity,  he  may  any  time  that  term  wherein  the  writ 
is  returned,  come  in  and  disavow  it,  but  not  after  the  term. 
But  in  this  case,  where  the  writ  is  directed  to  several,  and  the 
mayor,  who  is  the  most  principal  and  proper  person,  returns  and 
brings  in  the  writ,  it  is  not  fit  that  we  should  examine,  upon  af- 
fidavit,  whether  there  was  the  consent  of  the  majority.    We 
will  take  it,  and  leave  you  to  punish  the  mayor  for  this  misde- 
meanor, if  he  be  guilty;  for  it  is  a  great  crime  which  will  not 
.only  merit  a  heavy  fine,  but  a  peremptory  mandamus  will  be 
granted,  if    the  return  be    falsified.     If   they  are  all  equally 
parties,  this  might  be  another  case."     The  return  was  accord- 
ingly filed,  and  at  the  same  time  leave  was  given  to  file  an  infor- 


curiam  is  valid  groand  of  action  npoa 
the  case  [for  a  false  return] ;  contra 
if  it  had  been  nunqwtm  debito  modo  ad* 
missus,  by  Twisden.  But  the  rest 
agreed  it  also  well  enough.'*  Rex  v. 
Hereford,  1  Keb.  655.  In  one  case,  to 
a  mandamus  to  restore  an  alderman, 
it  was  returned  **  that,  contrary  to  his 
oath,  spoliavit  et  dilaceravit  qucedam 
recorda  of  such  a  court,  which  was 
after  presented,  without  showing  the 
presentment;  which,  per  curiamf  is 
well  enough  on  mandamus,  In  that  the 
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record  being  spoiled,  the  town  caaaot 
certainly  show  it.  Also  belnsc  said 
contra  offidum  et  juramentumy  it  shall 
be  intended  in  a  retom  to  be  volun- 
tary, and  the  retom  was  confirmed; 
although  it's  not  said,  that  the  de- 
fendant was  a  resident  within  the  pre- 
cinct of  the  leet,  to  which  he  was 
summoned."  Town  of  Wlgon  v.  PU- 
kington,  1  Keb.  597. 

^  Rex  V.  Colchester,  2  Keb.  188. 

s      Bex  V.  MUIs,  1  Keb.  628. 
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mation  agalnBt  tbe  mayor.*  In  aDOtber  case,  **  the  mandamut 
was  granted  to  the  mayor,  etc.,  of  Norwich.  It  waa  moved  that 
the  sense  of  tbe  ntayor  differed  from  the  majority  of  the  cor- 
poration, and  that  he  would  execute  the  writ,  whereas  tbe  cor- 
poration were  for  returning  an  excuse,  etc.,  and  they  prayed 
that  the  mayor  might  be  ordered  to  deliver  the  writ  to  the  rest 
of  tbe  corporation.  Sed  non  allocatur;  for  he  is  the  head  and 
principal,  and  take  your  course  against  him.'" 

f  S88.  Whether  the  Betaxn  Shonld  be  Under  Corporate 
Seal. — It  seems  to  have  been  held  sufficient,  in  the  case  of  s 
mandamus  to  the  mayor  aod  burgesses  of  an  incorporated  bor- 
ough, for  tbe  return  to  be  under  the  hand  and  seal  of  the  mayor, 
without  being  under  the  common  seal  of  the  corporation.*  "The 
seal,"  said  Lord  Holt,  C.  J.,  referringto  the  common  seal  of  the 
corporation,  '*  is  not  necessary  to  a  record.  In  Bagg's  Case  the 
mayor  did  subscribe.  It  is  directed  to  Dr.  Gower  byname."  * 
Id  another  case  the  corporation  made  a  return  to  a  matidamus, 
which  was  neither  signed  nor  under  the  common  seal.  It  was 
moved  that  it  might  be  signed.  Lord  Holt,  C.  J., said:  "  It  is 
nsiul  for  the  mayor  to  sign  it,  though  not  legally  necessary; 
therefore  let  him  sign  it."  "  In  another  case  of  the  same  nature, 
there  was  neither  hand  nor  seal  to  the  return.  Lord  Holt,  C.  J., 
said:  "  It  needs  not;  it  is  received  as  a  record;  ithathbeenso 
ordered,  but  never  by  me ;  I  know  when  it  began,  and  when  they 
began  to  put  the  common  seal  to  it,  which  was  not  necessary. 
Before  the  statute  of  York  the  sheriff  needed  not  to  have  put  his 
name.  You  may  bring  an  action  for  the  false  return,  either 
against  the  corporation  or  against  the  particular  person  that  pro- 
cured it."* 

(  839.  Variance  between  Writ  and  Betam.  —  An  instance  of 
Hu  absord  strictness  to  which  pleadings  were  carried  in  cases  of  manda- 

'  Baz  ».    ICa?oi    of  Abblogdon,  3  '  Sex  v.  St.  John's  College,  Comb. 

Silk.  431 ;  *.  C.   Carth.  199 ;  Cases  B.  279. 
ft-  Ul.  '  Bex     V.    Mayor    of   Colchester, 

■  Bex  V.  Ha^ror  of  Norwich,  S  Salk.  Comb.  S34. 
ISa;  I.  e.  Holt,  M.  *  Lidleston  «>.    Mayor    of    Bxeter,. 

*  Powell  B.  Price,  Comb.  41.  Comb.  422. 
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mu3^  before  the  statute  of  9  Anne,^  will  be  found  in  a  case  of  this  kind^ 
which  arose  in  the  Queen's  Bench  in  the  fourth  year  of  Anne.  At  th&t 
time  legal  proceedings  were  recorded  in  the  Latin  language.  The  writwas 
intended  to  be  directed  to  the  bailifls,  burgesses,  and  commonalty  of  the 
town  of  Ipswich.  It  was  directed,  ballivis^  burgensibua^  et  communitaL 
viU(B  de  Oippo,  The  return  was,  reaponsio  bdUivarum^  burgensiunty  et 
commun.  viUm  de  Oipvoico^  aive  burgi  Oipwid patet^  etc  noa  baUMj  etc., 
return  the  constitution  so  and  so.  After  showing  the  ground  upon  which 
they  had  turned  Sergeant  Whiteacre  out  of  his  office,  they  condnded 
thus:  ^^EtuUerius  ceHiflcamvs  qtiod inhabitantes viUce prcedict.  nunquam 
nuncupatifueruntper  ruymen  baUivorum,  burgens.,  et  cam.  vUJUb  de  OippOy 
etc.*'  The  report  goes  on  to  recite:  ''  This  case  pended  long,  and  was 
often  argued  upon  several  objections ;  and  first  the  chief  justice  held^ 
tiiat  Gippus  and  Gipwicus  were  different  names,  so  that  the  writ  was 
misdirected ;  but  then  they  should  have  returned  the  special  matter  ac- 
cordingly, and  relied  upon  it ;  for  now  they  had  admitted  themselyes  to 
be  the  corporation  to  whom  the  writ  was  directed,  by  returning  executio, 
etc.  And  a  corporation  may  have  several  names ;  ^  and  here,  it  being 
started,  whether  a  corporation  should  lose  its  old  name  by  a  new 
charter '  the  chief  justice  said,  it  would,  where  the  new  charter  altered 
the  very  constitution  in  the  integral  parts  of  it ;  as  if  bailiffs  and  bur- 
gesses are  made  mayor  and  aldermen,  or  mayor  or  burgesses,  or  where 
an  abbott  and  convent  are  translated  into  a  dean  and  chapter ;  but  if  the 
bailiffs  and  burgesses  vilUe  de  Qippo  accept  a  charter,  constituting  them 
bailiffs  and  burgesses  vUliB  de  Oipwid^  and  giving  them  further  privi- 
leges, and  that  they  shall  be  so  called ;  tMs  is  a  new  name  only,  for  the 
old  corporation  remains  in  the  integral  parts  of  it.  Powell  (a  justice), 
being  not  satisfied  in  the  first  point,  it  finished  without  resolution,  by 
discovering  that  Gippo  in  the  latter  end  of  the  return  was  with  a  dash, 
and  in  the  writ  without,  so  that  then  it  was  not  ad  idem.*'  The  court, 
after  considering  various  other  objections,  ''  ordered  a  peremptory 
mandamus,  and  that  it  should  be  directed  according  to  the  first  writ, 
viz.,  viUoe  de  Gippo,  and  must  not  differ.''  ^ 

§  840.  Other  Points  of  Practiee  in  Proceedings  by  Manda- 
mus. — In  such  a  proceeding,  objections  to  a  writ  of  mandamus 
which  are  merely  technical^  must  be  taken  in  limine  on  a  motion 
to  quash,  and  cannot  prevail  after  the  return.'    The  end  of  the 

1  Ante,  §  888.  «  Beg.  v  BaUifEs  of  Ipswich,  S  Salk. 

>  Ante,  §  291,  et  $eq.  484;  ».  c.  2  Ld.  Bsym.  1288. 

*  Ante  f  289.  *  Fuller  v.    Academic    School,   6 
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summons  is  that  the  party  agaiuat  whom  the  writ  is  directed  may 
be  heard  for  himself ;  aod  therefore,  as  in  other  cases  where  he 
h&a  ToluDtarily  appeared  and  has  been  heard  upon  the  merits  of 
the  controversy,  the  want  of  a  summoua  \»  no  objection.'  Ad 
action  will  lie  for  a  suppresaio  veri,  in  a  retarn  to  a  mandamus, 
aa  well  as  for  an  aUegatio  falsi.* 

j  841.  Principles  upon  Wblcta  the  Jadtclal  Oonrts  Bevlew 
Sentonces  of  Amotion.  —  As  already  stated,  and  as  hereafter 
more  fully  stated  when  treating  of  the  expulsion  of  members  of 
corporations  aad  societies,  the  judicial  courts  do  not,  when  applied 
to  to  reinstate  the  member  or  to  restrain  the  corporation,  or 
society,  or  its  managers,  from  interfering  with  his  rights  of 
membership,  asaume  to  retry  the  merits  or  to  rejudge  what  has 
passed  in  rem  judicatam  before  the  corporate  judicatory.'  This 
was  the  rule  on  which  the  Supreme  Judicial  Court  of  Massachu- 
setts proceeded,  when  reviewiug  the  sentence  of  amotion  under 
a  statutory  appeal,  given  to  the  court  from  the  judgment  of  the 
visitors  of  an  educational  corporation.  The  statutes  of  that  cor- 
poration (the  Aodover  Theological  Seminary)  gave  an  appeal  to 
visitors  from  nets  of  the  trustees,  and  made  it  the  duty  of  the 
Tisitors  to  hear  the  whole  case  anew.  The  trustees  having  re- 
moved a  professor,  he  appealed  to  the  visitors,  by  whom  the  re- 
moval was  confirmed ;  and  he  then,  under  a  statute  of  the  Stat«, 
appealed  to  the  Supreme  Court.  The  court  held,  that  any  ii-reg- 
vlarity  or  injustice  in  the  proceedings  before  the  trustees,  could 
not  be  taken  into  cousideration  ;  their  senteuce  being  vacated  by 
the  appeal  to  the  visitors.*  The  court  also  intimated  that  if  a 
party  would  impeach  the  judgment  of  the  visitors  on  the  ground 
of  partiality  or  corruption,  unlawful  admission  or  rejection  of 
evidence,  or  any  other  decision  not  apparent  on  the  record,  he 
should  make  seasonable  demand  that  the  evidence  be  reduced  to 
writing,  so  that  it  may  come  up  to  the  court  with  the  record  ;  or 
tfloder  a  bill  of  exceptions."    It  was  also  ruled  that  the  court  has 

Conn.  S8S,  644;  Bex  v.  U&yorof  York,  *  JnU,  S  SSS;  poii,  }9U. 

i  T.  B.  86,  74.  *  Unrdock'B  Appeal,  T  Pick.  Mue. 

■  B«xe.  H&7or  of  Wilton,!  8aIk.4SS.     SOS,  S2T. 

'  Bex  «.    Major  of    Lyme  Begis,  ■  Ibid. 

Doug.  144. 
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no  authority,  on  such  appeal,  to  examine  the  evidence  by  way 
of  a  rehearing,  bat  must  determine  the  questionB  upon  the  re- 
cord of  the  visitors ;  and  therefore  merely  incorrect  judgment  of 
the  visitors  was  not  a  ground  for  the  interference  of  the  court.' 
The  court  is  restricted  to  the  decision  of  the  questions  whether 
the  visitors  have  acted  contrary  to  the  statutes,  and  whether  they 
have  exceeded  their  jurisdiction.^  The  court  would  not  reverse 
the  decision  of  such  a  board  of  visitors  removing  such  an  offioer 
for  cause,  on  the  ground  that  they  had  refused  to  conduct  the 
trial  with  open  doors^  or  to  admit  persons  not  engaged  in  the 
proceeding,  although  their  course  in  so  doing  may  have  been  un- 
wise ;  but  the  reviewing  court  would  presume  that  they  had  sat- 
isfactory reasons  for  conducting  the  trial  in  this  way ;  and  al- 
though the  tenure  of  such  an  offioer  was  during  good  behavior, 
yet  it  was  subject  to  forfeiture  upon  the  honest  judgment  of  the 
proper  tribunal  that  the  officer  had  ceased  to  behave  well,  in  tiie 
sense  attached  to  that  phrase  by  the  founders  of  the  charity.' 
In  Connecticut,  the  ruling  of  the  court,  in  a  leading  case,  was 
that  the  courts  of  justice  had  a  supervising  jurisdiction  over  the 
proceedings  of  the  trustees  of  a  charitable  corporation,  inde- 
pendent of  any  power  of  visitation ;  and  that  they  would  exercise 
this  jurisdiction  by  mandamus^  to  the  end  of  reinstating  an 
officer  removed  by  the  other  officers,  where  the  causes  assigned 
for  the  removal  were  insufficient,^  The  modem  English  doctrine 
is  that  where  it  appears  from  the  showing  of  an  officer  that  the 
corporation  justly  though  irregularly  removed  him  from  his 
office,  a  mandamus  to  restore  will  not  be  granted.*  Thou£;h  a 
oorporation  may  have,  by  statute,  a  power  to  remove  an  officer 
holding  a  freehold  office,  yet  the  court  of  Queen's  Bench  will  in- 
terfere if  the  power  is  exercised  in  an  unlawful  manner;  but  if 
exercised  in  a  lawful  manner,  the  fact  that  it  was  not  unsely  or 
discreetly  put  in  force  in  the  particular  case,  will  not  induce  the 

1  Ibid,  *  Rex  o.  Mayor  &c.  of  Azbridge, 

*  Ibid.;  S.  P.,  Mnrdock  «.  FhlUips  Cowp.  523;  Rex  «.  Mayor  &c  of  Lon- 

Acaderay,  12  Pick.  (Mass)  244.  don,  2  T.  R.  177;  Rex  v.  Mayor  &c  of 

'  Murdock's  Appeal,  7  Pick. (Mass.)  Bristol,  1  DowL  &  R.  889;  iti6  mm* 

803.  Rex  V.  GrifDtlis,  5  Barn,  ft  AM.  781. 

^  FuUer    «.    Plainfleld     Academic 
School,  6  Conn.  582. 
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court  to  interfere.  Therefore,  where,  in  a  proceeding  by  a  cor- 
poration to  remore  an  officer  upon  an  accusation  of  inability  or 
neglect  of  duty,  there  has  been  such  evidence  giren  as,  in  an 
ordinary  trial,  would  justify  the  judge  in  leaving  it  to  ike  jury, 
ns  matter  of  fact,  whether  the  accusation  waa  made  out,  the 
court  will  not  interfere  with  the  decision  arrived  at  by  the  cor- 
poration.* 

■  Osgood   V.  NelSOD,  L.  B.  6  H.  L.  686. 
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SBCnOM  SiCTIOK 

B7S.  Bzpnlslon  of  members  of  Incor*  875.  Enlisting  la  the  rolonUer  army 

porated  medical  socletlea.  In  time  of  war. 

m,  Hembers  of  trades  notua  work-  676.  Trial  under  an  act  of  the  legtsla- 

Ing  for  parties  against  whom  torepMSedsabseqnently  to  the 

a  strike  bad  been  ordered.  offense. 

{  846.    Preltmlaary    Obserratlona  —  Distinctions.  —  The 

subject  of  wbioh  it  is  intended  to  treat  ia  this  chapter  relates  ex- 
cliuirelj  to  corporations  and  aasociations  not  baring  a  joint  stock. 
It  ii  assumed  that  no  such  body,  having  a  joint  stock  in  which  its 
members  are  severally  interested  as  proprietors,  can  deprive  them 
of  their  property  rights  by  expelling  them  from  the  corpora- 
tion or  society  unless  such  power  has  been  expressly  oonferred 
by  the  charter.^  Another  distinotioo,  which  must  be  taken  in 
respect  of  this  question,  is  the  distinotioa  between  what  is  called 
dufranehisement  and  what  ia  called  amotion,  in  the  books  of  the 
common  law.  Disfranchisement  is  the  term  applied  to  the  ez- 
pulsion  of  a  memder  of  a  corporation,  whereby  hia  fraochiae,  or 
freedom,  to  use  the  language  of  old  books,  employed  chiefly  with 
reference  to  municipal  corporations  created  by  royal  charter  or 
existing  by  prescription, —  was  taken  away.  The  term  amotion 
is  applied  merely  to  the  removal  of  an  officer  of  a  corporation, 
and  most  of  the  old  taw  upon  this  subject  ia  an  outgrowth  of  the 
ancient  common-law  principle  that  an  office  waa  property.'  An- 
other distinction,  which  must  be  kept  ia^mind  in  respect  of  this 
question,  is  the  distinction  between  rights  in  a  corporation  and 
rights  in  an  unincorporated  society.  In  the  former  case  the  mem- 
ber has  rights  granted  by  the  legislature,  which  cannot  be  taken 

'  Ang.  &  A.  Corp.,  S  410;  Wood-  *  See     as    to    these     dlsUactlons 

wud,  C.  J.,  In  Evans  n.  FblladelphU  Bagg's  Case,  11  Co.    Bep.  93;  Earle'a 

nub,  60    Pa.    St.  107,  117;    Pulford  Case,  Carthew,  ITS;  White  d,  Btowd- 

«.  Fire   Dep't   of  Detroit,  81    Hlch.  eU,  4  Abb.  Pr.  (n.  s.)  <N.  T.)    162, 

IM,  *6B.    The  Btatnte  of  Wisconsin  182;  ».  c.  2  Daly  (N.  T.),   829,   867; 

(Wts.    Rev.    St.    1878,    §    1772),  re.  Com.  d.  St.  Patrick's  Benevolent  So- 

qalrlng   that   the   articles    of    asso-  ctet;,  2  BInn.   (Pa.)  441;   j.   e.  4  Am. 

ditlon  by  persons  desiring  to  form  Dec.  46S;  Fuller  v.  Trasteee,  6  Conn. 

«  cotporallon   shall  state  the  meth-  632;  People  v.  Hedtcal    Bodet;,    84 

odB    and    conditions    upon     which  Barb.  (N.  T.)  670;  Evans  v.  Phlladel- 

neiiibeis    shall     be    accepted,    dls-  phia   Clnb,  SO  Pa.  St.  107;  Wlllcock 

cliarged,  or  expelled,  does  not  appl;  to  Corp.  270, 
1  tloei  corporation.     Edgerton  To- 
buoo  Haaf.  Co.  v.  Croft,  6B  Wis.  236. 
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away  by  the  society  unless  authorized  by  the  governing  statote 
or  charter,  or  unless,  under  the  principles  of  the  common  law» 
in  the  extreme  cases  hereafter  spoken  of.  But  in  the  latter  case 
the  member  has  no  rights  of  a  higher  dignity  than  those  springing 
out  of  a  voluntary  contract  between  himself  and  his  fellow  mem- 
bers. Such  contracts  are  upheld  when  not  contrary  to  law  or  to 
public  policy,  and  the  member  may  thereby  voluntarily  subject 
himself  to  summary  expulsion  for  causes  and  in  modes  which 
would  not  be  justified  in  the  case  of  a  corporation  existing  under 
a  charter  or  act  of  the  legislature.^ 


1  See  80  to  thiB  dlstlnokioii  the 
dlscasaioos  In  White  v.  Brownell, 
4  Abb.  Pr.  (w.  8.)  CN.  T.)  162,  1»; 
«.  «.  3  Dftlj  (N.  T0>  ffi9»  8iS;  In- 
MS  ».  W^Ue,  1  Gar.  &  VL  957,  282; 
Branokertr.  Boberts,  7  Jar.  (ir.  s.)  11S5*, 
Hopkins  9.  Exeter,  L.  R.  5  Eq.  68; 
Blleset  ts  Daniel,  10  Have,  i8d. 
TtxiB  dlatteetloft  haa  been  learaedly 
pointed  oat  by  that  exceptionally  able 
jadge,  Charles  F.  Daly,  In  a  well  con- 
sidered case,  tn  which  he  said:  *<A 
member  of  a  oorporatton,  whf  ther  It 
be  moaielpalt  eleemosynary  or  pri- 
vate, is  in  the  enjoyment  of  ^franchise 
the  right  to  which  is  not  dertred  from 
the  body,  bat  is  created  by  statmte  or 
exists  \xf  presoription,  and  therefore 
cannot  be  taken  away  by  the  act  of  the 
corporation,  except,  as  I  have  said, 
in  certain  extreme  eases.  As  It  is  a 
right  conferred  by  statute,  or  de- 
riTed  from  tomemorial  costom 
whieh  implieathe  eixistence  of  a  graiKt» 
it  ean  neither  be  taken  away  t^  the  act 
of  the  coiporatloa,  nor  withheld  by 
the  ael  of  the  eorpoiaitiea»  from  any  oae 
eUgibleta  the  enjoyment  of  It.  .  .  . 
Bst  la  an  notneoiporated  volantary 
assQclatLco^  like  the  one  now  onder 
eoQSJUlM&tiioa  [an  exchange  called 
t^e  Open  Board  of  Brokers],  the  prlvi- 
leCjQ  pi  membership  is  not  given  by 
statute,  or  derived  through  prescrip- 
tion, as  in  a  corporation,  but  is  cre- 
ated and  conferred  by  the  organization 
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itself.  It  is  not  a  franchise — a  fran- 
chise being  a  particular  privilege  vest- 
ed In  tndivldaals,  which  Is  conieerrd 
by  a  grant  from  a  sovereign  or  gov- 
ernment [citing  Finch  Sum.  C.  L.  164: 
8  Kent  Com.  458] ;  while,  on  the  con- 
trary, the  privilege  of  membership  in 
a  voluntary  association  is  derived  ex- 
doaively  from  the  body  that  bestows 
it,  and  may  be  conferred  or  withheld 
at  its  pleasure.  The  law  cannot  con- 
p^  STtch  an  orgaalzatioa  to  admitan 
iadividaal  to  a  membership*  as  may  be 
done  in  the  case  of  a  corporation,  nor 
can  it  interfere  to  restore  a  member 
who  haa  been  deprived  of  tiie  privi- 
legn  lor  not  oomplying  with  the  eoa<U* 
ttoBS  upon  whioh  the  enjoyment  of  ii 
waamade  to  depend,  k  member  of  a 
body  of  this  description,  has,  as  sach, 
undoubtedly  rt^yhts  which  the  law  will 
protect;  but  they  do  not  rest  upon  the 
same  ground,  and  are  by  no  means  co- 
extensive with  the  franchise  enjoyed 
by  a  member  of  a  corporation.  T^ey 
depend  upon  the  nature  of  the  organ- 
ization^  upon  the  object  for  which  it 
was  formed,  and  upon  the  rules,  reg- 
ulations, constitution  or  by-laws 
which  are  explanatory  of  Its  p<ir- 
pose,  and  which  the  body  has  adopt- 
ed for  its  government.  Indfvidn- 
als  who  form  themselves  into  a  vol- 
untaiy  association  for  a  common 
object  may  agree  to  be  governed  by 
suclL  rules  as  they  tUnk  proper  to 
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j  847.  Power  of  Bxpnlalon  IiuAdent  to  OorporaUoa.  — The 

power  to  (Jinfranohiee  a  member  for  sufficient  oauae,  as  hereafter 
staled,'  existed  and  exieta  at  common  lair,  as  an  incident  to  every 
corporatioD,  except  tboae  baring  a  joint  stock.^  The  inberent 
power  of  a  corporation  other  than  » joint-stock  corporation  to 
expel  a  member  for  enfficient  oanee  rests  on  aabstantiaUy  the 
same  ground  as  its  powers  to  amove  an  officer,"  and  the  decisions 
supporting  the  power  in  the  two  oasos  are  often  cited  interchange- 
ably.    Beasoniog  on  this  subject,  it  has  been  said:  "  There  is  a 


adopt,  U  there  Is  nothln((  Id  them  Id 
conflict  wltb  tlie  law  of  the  luid;  oDd 
those  who  become  nembera  of  tha 
body  m  praeum«d  to  kaow  them  — 
to  hare  oeaentsd  to  them  —  and  the; 
are  bound  by  them.  [Citing  Imiee  v, 
Vflte,  I  Car.  &  K.  t62;  Bntukar  «. 
JEnberto,  T  Jni.  (n.  a.)  ItSS;  HopUn- 
90D  t.  Bister,  I»  R.  S  Eq.  63.]  8noh 
4c  DTganlzBtloD  may  prescribe  the  cOD- 
dltlons  apan  which  persoas  win  be 
■daiMid  tfr  memba^Up,  m  wall  m 
the  conditloDB  upoD  which  tlie  coDtln- 
nitlon  of  membership  will  depend;  and 
where  they  hBve  no  regulation  npon 
the  subject,  tbey  Diay  expel  a  member 
hj  a  TOte  of  the  nufority,  H  be  Iws 
1w«a  ■otlBeJ  of  the  charge  against 
k)ii,RDd  afforded  an  opportuniCy  of 
being  beard  in  his  dfltense.  [Cltii^ 
Innes  v.  WjHe,  Mpra.J  Tolnntarr 
bodies  of  this  ktnd  will  be  held  to  the 
Utr  ud  honest  admlnistran<Hi  of  the 
niles  which  are  in  force  when  any  pro- 
ceedlDgis  Instituted  against  a  member; 
butwhereamemberlB  expelled  In  con- 
tonnlty  with  the  rules,  and  the  pro- 
ceedings are  regtilar  and  in  good  faith, 
It  is  flnal,  and  no  Judicial  tribunal  con 
loteifeie."  Whiten.  Brovniell,  i  Abb. 
ft.  (M.  Y.)  162,192-4  $.  e.  2  Daly 
(N.T.),  S39,  BBS;  citing  to  the  last 
point  Com.  0.  Pike  BeDeficlai  Society, 
i  WatU  4  8.  (Pa.)  350. 
'  Poit,  i  8U. 

*  Rex.  v-  Blchardson,  1  Burr.  617; 
Fwrcett  ».  Charles,  18  Wend.  (N.  Y.) 


473;  Com.  o.  Gnordlan  of  the  Poor,  A 
Serg.  A  B.  (Pa.)  469, 178,  per  Duncan, 
J. ;  Smith  g.  Smith, SDeean.  (S. C.) 667, 
C31.  To  thU  extent  Bagg's  Case  (11 
Co.  Bep,  93)  ts  overmled  by  the  later 
BngilahdeclaloDsabcrreelled.  Bagg'a 
CiM,  although  dlseOMlng  largely  the 
power  of  ditft-attchiitment,  was  really 
a  case  of  amotion,  the  relator  in  the 
numdamtts  proceeding  being  otM  of  tha 
twelve  trargeases  of  Plymouth.  That 
the  same  principle  applies  to  the  amo- 
Uon  of  an  officer,  is  equally  clear  of 
doubt.  Woodward,  C.  J.,  in  Evans  e. 
Philadelphia  Club,  CO  Pa.  St.  107,  117. 
It  waR  also  reasoned  by  ^»  aame 
learned  jadge  In  Ifae  same  case  that 
"  The  power  of  dUfranoblsement 
which  does  destroythe  member'afran^ 
chise,  most,  in  general,  be  conferred 
by  statute,  and  Is  never  sustatowd  u 
an  iacldontal  power,  wllhont  statute 
grant,  except  In  two  cases:  First,  on 
conviction  of  the  member  in  a  court  of 
justice  of  an  infamous  offense.  And, 
second,  where  he  has  committed  some 
act  againgt  the  toetetv  which  tends  to 
Its  destntctloa  oriojury."  Statement 
of  doctrine  liy  Woodward,  C.  J.,  at 
nixt  priM,  in  Bvans  v.  Philadelphia 
Club,  JID  Pa.  St.  107,  117,  affirmed  by 
an  equal  division  of  the  Suprema 
Court.  Ibid.  127.  Contrary  to  the 
doctrine  of  the  text,  see  Peoplen.  New 
Tork  Cotton  Exchange,  0  Hun  (S.  T.), 
316 ;  more  fully  stated,  poit,  {  8BI. 
*  AnU,  t  soa. 

677 


1  Tliomp.  Corp.  §  849.]     expulsion  of  members. 

tacit  condition  annexed  to  this  franchise,  which,  if  the  member 
break,  he  may  be  disfranchised ;  and  where  the- offense  is  merely 
against  his  duty  as  a  corporator,  he  can  be  tried  only  for  it  by 
the  corporation.  Unless  this  power  were  incident  to  the  corpo- 
ration, offices  might  be  forfeited  for  offenses,  and  yet  there  would 
be  no  means  to  carry  the  law  into  execution."  ^ 

§  848.  This  Power  Exercised  by  the  Corporation — Not  by 
the  Directors.  —  The  power  of  expelling  a  member  from  a  eor- 
poralion  exists  only  in  the  society  at  large,  unless  the  charter, 
governing  statute,  or  some  by-law  thereby  expressly  authorized, 
vests  this  power  in  a  smaller  number,  as  in  the  board  of  directors^ 
the  trastees,  or  the  managing  committee.'  The  reason  is,  that 
it  is  the  ordinary  office  of  such  managing  boards  or  committees 
to  conduct  the  biMness  of  the  corporation,  and  not  to  determiDe 
matters  touching  its  constituent  character.  But  expulsions  of 
members  by  the  directors  are,  of  course,  upheld  where  tiiere  is 
a  statute  vesting  this  power  in  them ;'  and  in  the  case  of  volun- 
tary associations,  where  this  power  is  vested  in  the  board  of 
managers  or  other  judicatory,  by  the  articles  of  assodatioD, 
which  form  a  contract  among  the  members.^ 

§  840.  By-laws  Authorizing  the  Expulsion  of  Memben. — 

It  has  been  said:  *<  When  a  corporation  is  duly  organized,  it  has 
power  to  make  by-laws  and  expel  members,  though  the  charter 
is  silent  upon  the  subject.  If  the  power  is  expressly  granted  in 
general  terms,  it  is  conferred  to  enable  the  corporation  to  accom- 
plish the  object  of  its  creation,  and  is  limited  to  such  objects  or 
purposes . "  ^    Where  the  authority  to  expel  a  member  of  a  corpora- 


1  Dttncan,  J.,  in  Com.  v.  Gaardians 
of  the  Poor,  6  Serg.  &  R.  (Pa.)  469, 
478. 

*  Hassler  v.  Philadelphia  Mnsical 
Assoc.,  14  Phila.  (Pa.)  288;  State  v. 
Chamber  of  Commerce,  20  Wis.  68. 

'  State  9.  Milwaukee  Chamber  of 
Commerce,  47  Wis.  670,  686.  The 
cliarter  of  the  Chicago  Board  of  Trade 
provided  that  the  corporation  *^  shall 
have  the  power  to  admit  or  expel  such 
persons  as  they  may  see  fit,  in  the 
manner  prescribed  by  the  rules,  regn- 
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lations,  and  by-laws  thereof."  A 
rule  providing  for  expulsion  by  the 
board  of  directors  was  held  valid  on 
the  ground  that  it  was  not  essential 
that  the  power  should  be  exercised  by 
the  body  of  the  corporators.  Pitcher 
V.  Chicago  Board  of  Trade,  121  111. 
412;  13  N.  £.  Rep.  187;  11  West.  Bep. 
88;  2  R.  &  Corp.  L.  J.  89. 

*  Compare  People  v.  New  Yoric  Com  • 
mercial  Assn.,  18  Abb.  Pr.  (N.  Y.)  271. 

*  State  ex  rel.  v.  Chamber  of  Com- 
merce, 20  Wis*  68,  71;   reaffirmed  in 
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tion  is  sought  for  in  a  by-law,  certain  prerequisites  must  exist. 
Unless  the  power  to  enact  by-laws  is,  by  the  charter  or  goTerning 
statute  or  by  immemorial  usage,  conferred  on  tbe  directors*  trust- 
ees, or  other  body  smaller  than  the  corporation  at  lai^e,  a  by-law 
in  order  to  be  valid,  must  be  enacted  by  the  coTUftYuen^  body. ^ 
Moreover,  the  validity  of  auch  by-laws  depends  upon  the  well 
koowD  rule  that  they  must  be  reasonable.'  They  must  not  be 
contrary  to  law,  to  good  morals  or  to  public  policy,'  They 
must  not  operate  as  ex  post  facto  laws ; '  they  must  not  authorize 
the  expulsion  of  members  for  trivial  or  minor  offens&t;  **  they 
must  not  impose  excessive  Jines,  nor  more  than  one  fine  for  the 
same  delinquency.*  They  may  annex  to  their  prohibitions  tesi- 
KiathXs penalties^  in  the  form  of  pecuniary ^nes;'  but  such  fines 


TXckenson  «.  Chamber  of  Commerce, 
29  Wis.  46;  a.  e.  9  Am.  Bep.  544. 

'Poit,  SeSBi  Carroll  v.  MuUaDphy 
SsTiDgs  Bank,  8  Mo.  App.  249,  263; 
Slate  Savings  Abso.  v.  Nlzou-Joaes 
PrlQtlngCo.,  26Mo.  App.SiZi  Morton 
OraTelRoad  v.  WyBODR,  61  lod.  4,  13; 
DuloD  Bank  c.  Bldgley,  1  Barr.  &  G. 
CUd.)  824;  Bex  n.  Westwood,  S  Dow 
t  CI.  21,  86.  Cbarters  and  gorernlng 
BtsCates  extat  In  some  coses  contemn); 
lUe  power  on  tiie  directors.  Mechan- 
ics' Bank  p.  Merchants'  Bank,  4S  Mo. 
ilS;poi(,g  978.  Bat  where  the  power 
Is  not  so  conferred.  It  Is  at  common 
Uw  iiwHtnt  to  the  corporation  (Bex  e. 
Westwooa,  3  Dow.  A  CI.  21,  86),  and 
not  lo  the  directors. 

'  That  corporate  bj-laws  and  or- 
dlnaQces  will  be  set  aside  bj  tbe  judlc- 
li]  conrta  when  deemed  nnreasonable, 
Mepojl,  §1021;  Morris  &c.  K.  Co.  v. 
ATres,a9N,  J.  L.  393;  State  o.  Over- 
U">,  24  N.  J.  L.  436;  i.  e.  61  Am. 
D«c.  871;  Neler  v.  Missouri  Facltlc  B. 
Co.,  IS  Mo.  App.  26;  Merz  p.  Mlssonri 
Pulflc  B.  Co.,  14  Mo.  App.  469;  Ijt. 
Lonlav.  Weber, 44 Mo. 647 ;  St. Lontsn. 
Et.  LoalB  B.  Co.,  14  Mo.  App.  321 ;  Me- 
chinlcs'  Bank  v.  Merchants'  Bank,  46 
Uo.  E13;  1.  c.  100  Am.  Dec.  88S;  cited 
Ud  approved  in  Spnrlock  o.  Pacific  B. 
Co.,  ei  Ho.   326;  Beronjoha  d.    Mo- 


bile, 37  Ala.  68.  A  bj-law  antkorlE- 
iDft  the  expulsion  of  a,  member  of  a 
mercantile  tvodj  for  dishonest  conduct 
as  a  mercliant  is  not  unreasonable. 
People  o.  New  York  Commercial  Asso., 
ISAbb.  Pr.  (N.  Y.)271j  Hnrste.Kew 
York  Produce  Exchange,  100  N.  Y. 
60S,  mem.  *.  c.  In  (nil,  1  Cent.  Bep. 
260,  BeasonablenesB  of  a  bf  •law  pro- 
hibiting members  of  au  exchange 
from  gathering  and  trading  In  public 
places  In  the  rlcinlty  of  the  exchange 
room  before  or  after  exchange  bonrs: 
State  V.  Milwaukee  Chamber  of  Com- 
merce, 47  Wis.  670,  688. 

■  Sayre  v.  LoalSTille  &c.  ABSO.,  1 
Duv.  (Ky.)  148 ;  «.  c.  S5  Am.  Dec.  618; 
pon,  §  1010. 

*  People  e.  Fire  Department,  81 
Mich.  468,  466;  pott,  %  1019. 

'  Woodward,  C.  J.,  In  Bvans  V. 
Philadelphia  Club,  60  Fa.  St.  107, 117; 
Com.  D.  St.  Patrick's  Benevolent  Soci- 
ety, 2  Binn.  441;  s.  c.  4  Am.  Dec.  458. 

*  Hagerman  v.  Ohio  &c.  Asso.,  25 
Oh.  St.  1S6;  Lyun  t>.  Preemansburg 
&c.  Asso.,  117Pa.  St.1;*.  cSAm.  St. 
Bep.  689.  See  also  Ocmulgee&c.  Asso. 
t>. Thomson, 69 Ga.  427;  Endllcb Bnlld. 
Abbo.,  %  413. 

'  Cahill  V.  Kalamazoo  Mut.  Ins.  Co., 
2  Dong.  (HIch.)  IS4;>.  e.48Am.De& 
467;  poit,  $1086. 
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must  be  certain ;  ^  though  the  modern  doctrine  is,  oontrary  to 
the  oases  just  cited,  tiiat  it  is  sufficientlj  certain  if  the  by-Jaw 
names  the  highest  limit  of  the  fine,  learing  to  the  corporatioD 
the  power  of  mitigation.^  They  cannot  be  enforced  by  a  for- 
feiture of  goods,  for  forfeitures  are  against  vuigna  eharta;  ^  dot 
by  impHsonmoUf  unless  authorized  by  charter,  statute  or  cus- 
tom according  to  old  views ;  ^  and  it  would  seem  not,  according 
to  modern  conceptions,  except  iu  the  cases  of  the  by-laws  or  or- 
dinances of  municipal  corporations. 


§  850.  Illustratioas  of  €kM»d  and  Bad  By-Liaws  Providing 
for  the  Bxpnlaion  of  Members. —  A  benevolent  society  incorporated 
for  the  purpose  of  providing  a  fund  for  sick  and  indigent  members,  the 
articles  of  association  of  which  do  not  fix  any  qualification  in  respect  of 
reUgiouB  opimona,  cannot  make  a  by-law  which  will  authorize  the  expul- 
sion of  members  on  grounds  of  religious  belief.*  -  -  -  -  A  volaih 
teer  fire  company,  upon  the  creation  of  a  paid  fire  department,  ceased 
to  run  to  fires,  and  converted  its  effects  into  cash,  and  leased  its  engine 
house.  Some  months  afterwards  it  amended  its  by-laws,  changing  (he 
rate  of  dues  from  twelve  and  one-half  cents  to  two  dollars  a  month.  A 
member,  did  not  assent  to  the  increase  of  dues,  and  did  not  pay  them, 
for  which  reaeon  his  name  was  erased  from  the  books.  In  a  proceeding 
by  mandamus  to  restore  him,  it  was  held  tiiat  the  amendment  to  (he 
by-laws  was  unreasonable^  and  that,  upon  a  dissolution  of  the  company 


1  Aug.  &  A.  Corp.,  §  860;  Wood  v. 
Searle,  J.  Bridg.  141;  «.  e.  S  Leon.  8; 
MbbUet?.  ToiUe,  SAlA.  137;  Master 
Stevedore  Asso.  «.  Walsh,  2  Daly, 
1,  14;  po8t^  §1010. 

*  Piper  «.  Chappell,  14  Mees.  &  W. 
624  (overraling  to  this  extent  Wood  9. 
Searle,  supra)  \  HuntsvUle  e.  Phelps, 
27  Ala.  58  (overraling  to  this  extent 
MobUe  V.  T^Ule,  8  Ala.  137). 

*  Master  Stevedore  Association  v, 
Walsh,  2  Daly  (N.  Y.),  1, 14.  See  Bos- 
worth  V.Bergen,  7  Mod.  459;  «.  c 
Lutw.  1324 ;  Kirk  o.  Nowill,  1  T.  R.  118. 
See  in  lUastration  of  the  text,  Hart  o. 
Mayor  of  Albany,  9  Wend.  (N.  Y.)  571. 
In  Re  Long  Island  R.  Co.,  19  Wend. 
(N.  Y.)  37 ;  9.  c.  32  Am.  Dec.  429,  it 
was  held  that  a  by-law  was  y old  which 
forfeited  the  shares  of  the  members 
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in  a  joint-8to(&  company  for  noi- 
payment  of  calls,  such  measure  not 
being  authorized  by  the  legislature. 
Bat,  of  coarse,  this  holding  has  no 
application  to  the  nnmeroos  cases 
where  such  a  power  or  forfeiture  ifl 
conferred  by  charter  or  statute. 

4  See  Chamberlain  of  London*^ 
Case,  5  Co.  Rep.  63b,  where  it  was 
held  that  the  City  of  London  miglit 
imprison  for  a  breach  of  its  by-laws; 
also  City  of  London's  Case,  8  Co. 
Rep.  241, 253,  where  a  similar  doctrine 
is  laid  down.  Compare  Bex  v.  Newdi- 
gate,  Comb.  10. 

*  People  «•  St.  Franciscus  Benero* 
lent  Soc.,  24  How.  Pr.  (N.  Y.)  216. 
And  see  People  o.  Farrington,  28  Id. 
2!>4. 
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and  a  distribution  of  its  property  among  its  members,  the  relator  was 
entitled  to  his  Btuure  as  a  member.'  •  -  -  •  By-laws  which  pre- 
scribe a  trial  of  the  members  of  the  corporation  for  any  delinquencies 
before  a  select  number  of  members  appointed  by  the  president,  and 
presided  over  by  him,  without  the  right  of  appeal,  and  coaflne  the 
endeoce  to  aaoh  as  may  be  brought  by  members  only,  and  prescribe 
that  members  shall  be  dropped  without  trial,  if  fities  imposed  by  said 
b;<laws  are  not  piud,  are  not  so  unreasonable  aa  to  be  declared  null  and 
Ttud  by  a  court  of  equity,  and  the  officers  restrained  from  enforcing 
tbem.'  ....  The  defendant  was  a  member  of  a  corporation, 
created  under  the  laws  of  Kew  York,^  membership  in  which  was  re- 
stricted to  the  members  of  certun  "  local  assemblies  "  of  the  "  KnighU 
of  Labor"  under  thejurisdiction  of  "  District  Assembly  49."  Section 
three  of  the  statute  referred  to  provided  for  the  termination  of  member- 
ship in  tbe  corporation  by  death,  voluntary  withdrawal,  and  expul^on. 
It  was  held,  that  a  by-law  which  declared  that  the  removal  of  a  local 
lasembly  from  the  jurisdiction  of  District  Assembly  49  should  be 
equivalent  to  a  voluntary  withdrawal  of  all  membership  in  the  corpora 
tioo,  was  in  conflict  with  the  statute,  and  that  the  removal  for  iosubor- 
dhiatioo,  in  which  defendant  took  do  part,  from  the  jurisdiction  of 
District  Assembly  49,  of  the  local  assembly  of  which  be  was  a  member, 
would  not  deprive  him  of  his  membership  on  that  ground.*     .... 

S  SSI.  Validity  of  By-Laws  ProTtdingr  for  Bxpolsioii  for 
the  Sop-f  g  M I  lioent  of  CommeTclal  Contracts.  —  An  inoorpo- 
rated  merchant's  exchange  or  chamber  of  commerce  empowered  by  its 
charter  to  expel  its  members  in  the  manner  to  be  prescribed  by  its  rules 
and  by-laws,  may  make  aby-law  providing  for  the  expulsion  of  a  member 
lof  Ute  non-fulfillment  of  any  contract,  whether  written  or  verbal,  and 
such  a  by-law  will  not  be  held  unreasonable  because  it  authorizes  the 
czpul^n  of  a  member  for  refusing  to  perform  a  contract  which  is  void 
by  the  statate  of  frauds,  since  there  ia  no  reason  founded  in  morality  or 
eonuuerci^  integrity  why  such  a  contract  should  not  be  performed,  nor 
■rill  it  be  held  unreasonable  in  its  application  to  a  contract  such  as  passes 
under  the  ordinary  name  of  an  '*  option  deal."  ^  It  has  been  reasoned 
upoa  this  question  that  "  one  of  the  principal  objects  of  the  corporation 
undoubtedly  is  '  to  establish  a  high  moral  standard  in  conducting  bnsi- 

'  Rlbemla  Plre  Engine  Co.  n.  Com-  *  New    York    ProtecHve    Ase'o   v, 

nionwealth,  9S  Fa.  St.  261.     Compare  McGnitli,  B  N.  T.  Sopp.  B. 

Mlgent  Hire  Co.   v.  Common  wealth,  *  Dickenson    e.  Chamber  of   Com- 

»Pt.  St291.  merce,  29    Wis.  «6;  s.   c.   9  Am.  Rep. 

*  Hnssey  c.  Gallagher,  ei  Ga.  S6.  '   fi44. 

■Laws  N.  Y.  1876,  c.  267. 
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ness  transactions,  and  to  exercise  somewhat  of  a  control  over  those  who 
belonged  to  it  in  their  trade  with  each  other,  and  with  strangers.  It 
reaches  a  little  beyond  the  precise  legal  rights  of  its  members  in  thdr 
business  conduct,  subjecting  them  to  a  supervisory  care,  so  far  as  fair 
dealing  is  concerned,  to  which  they  would  not  be  ordinarily  amenable 
in  any  tribunal  known  to  the  land. '  "  *  Contrary  to  the  generally  under- 
stood rule  of  the  conmion  law,  we  find  an  opinion  in  the  Supreme  Court 
of  New  York  by  Brady,  J.,*  which  proceeds  upon  the  view  that  the  doc- 
trine in  regard  to  forfeitures,  whereby  forfeitures  are  not  favored, 
applies  to  the  question  under  consideration,  so  as  to  result  in  the  ood- 
clusion  that  the  power  to  forfeit  the  seat  of  a  member  does  not  exist, 
unless  it  is  conferred  upon  the  corporation  or  upon  the  judicatory  of  the 
corporation  which  attempts  to  make  the  forfeiture,  in  express  terms. 
The  case  was  that  of  a  member  of  the  New  York  Cotton  Exchange,  and 
the  learned  judge  said:  ''  There  is  neither  in  the  charter  of  the  appel- 
lants, nor  the  by-laws,  ho«fever,  any  express  authority  to  consider  and 
determine  who  is  the  owner  of  a  right  of  membership,  which  is  in  dispute. 
Whatever  may  be  their  power  over  matters  directly  connected  with  the 
business  which  prompted  their  organization,  or  with  the  adjustment  of 
controversies  between  its  members,  or  the  establishment  of  just  and 
equitable  principles  in  the  cotton  trade,  or  acquired  by  voluntary 
submission  to  them  or  their  committees  under  the  charter  and  by-laws, 
there  is  no  express  authority  conferred  upon  them  to  pass  upon  the  title 
to  a  seat  among  them ;  nor  is  there  anything  in  the  by-laws  to  which 
our  attention  has  been  called  authorizing  it  incidentally  or  by  implicatioQ. 
They  could  not,  therefore,  usurp  the  power  absolutely,  to  pass  upon  the 
relator's  claim,  and  when  he  resorted  to  the  courts  to  prevent  them  from 
disposing  of  his  property,  he  was  not  only  not  guilty  of  improper  con- 
duct, but  asserting  a  right  secured  to  him  by  the  fundamental  law  of 
the  land.  It  may  be  that  a  member  would  be  bound  by  the  decision  of 
the  appellants  in  specified  cases,  which  being  properly  the  subject  of 
a  reasonable  by-law,  duly  authorized,  would  be  recognized  as  lawful 
within  the  principles  governing  them.  The  appellant,  however,  on  such 
subjects,  can  take  nothing  by  implication.  Forfeitures  depend  upon 
clear  and  explicit  language,  and  are  even  looked  upon  with  disfavor. 
Expulsions  from  a  corporation  should  not  be  accomplished  by  hurried 
and  incomplete  investigations.  A  member  of  a  corporation  may  so 
hedge  himself  in  by  agreement  as  to  yield  the  protection  which  one  seeks  in 

1  Ibid.,  qnoting  from  People  ex  rel.  *  Davis,  P.  J.,  and  Daniels,  J.,  con- 

V.  New  York  Commercial  Asso.,  18  Abb.      currlng  in  the  result. 
Pr.  (N.  Y.)  271,  279.     See  also  People 
V.  Chicago  Board  of  Trade,  40  111.  112. 
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the  ordinary  affaira  of  life,  and  enlai^e  the  aathorit}'  that  may  be  used 
Bgunat  hixn,  bat  when  it  ia  said  he  has  done  so,  it  should  appear  beyond 
ill  reasonable  donbt.  The  presumption  should  be  against  the  power  to 
expel  except  for  the  causes  recognized  by  the  adjudged  cases,  because 
it  is  in  the  nature  of  a  forfeiture,  which  the  law  does  not  favor.  The 
right  to  appeal  to  another  tribunal,  if  to  be  foreclosed,  should  be  so 
l)y  contract  or  agreement,  not  by  mere  construction  of  language  em- 
ployed in  a  by-law,  or  by  implication  from  something  contained  in  it ; 
when  this  power  is  assumed,  and  upon  either  of  these  elements,  and 
there  is  any  doubt  of  its  existence,  it  should  be  rejected  in  the  adminis- 
tration of  the  law.  This  aeems  to  be  a  just  doctrine.  The  power 
should  be  unquestionable."^  The  by-laws  of  the  New  York  Produce 
Exchange,  creating  an  "arbitration  committee  "  to  hear  and  decide 
controversies  between  members,  etc.,  and  a  "  complaint  committee  "  to 
entertain  accusations  i^ainst  any  member  of  willful  violation  of  the 
charter  or  by-laws,  of  fraudulent  breach  of  contract,  of  conduct  incon- 
ustent  with  just  and  equitable  principles  of  trade,  or  of  other  miscon- 
duct, and  authorizing  the  further  proceedings  of  summoning  and 
hearing  a  member  su  accused,  before  the  complaint  committee  and  i^sjo 
before  the  board  of  managers  and,  if  the  accusation  is  finally  substan- 
tiated, of  suspending  or  expelling  him  by  a  two-thirds  vote  of  the 
board,  hare  been  held  just  and  reasonable,  and  fully  authorized  by  the 
charter.^ 

S  852.  By-law  ProMbitlng  Members  from  Oatherln^  In  Pub- 
lic Places  to  Boy  and  Sell  "Fatores"  ontstde  the  Ezctaanire 
Boom. — The  Supreme  Court  of  Wisconsin  has  npheld  the  following 
bj-law  of  the  Milwaukee  Chamber  of  Commerce:  "Members  of  the 
Chamber  of  Commeroe  are  hereby  prohibited  from  gathering  in  any 
poblio  place,  in  the  vicinity  of  the  exchange  room,  and  forming  a  market 
lor  the  purpose  of  making  any  trade  or  contract  for  the  future  delivery 
of  grain  or  provisions,  before  the  lime  fixed  for  opening  the  exchange 
room  for  general  trading,  or  after  the  time  fixed  for  closing  the  same 
d^y ;  and  any  member  who  shall  make  any  trade  or  contract  in  the 

'  People  V.  New  York  Cotton  Bi-  o(  Appeais   three    judges  (DaDlortb, 

cbuge,  8  UiiQ(K.  T.),  216,219.  Rapallo   and    Finch,  JJ.)    dissented. 

*  Baret  o.  New  York  Produce  Ex-  As  the  Commoa  Fleas  la  composed  of 

cbiDgG,100N.   T.  606,  mem.;  >.c.  In  three  judges,  it  would  appear  that  a 

foil,  I  Central   Rep.   2C0.     This  case  mlooritj  succeeded   In   reversing    an 

KTersed  an  order  of  the  Hew  York  agcregate  majority  of  judges  on  the 

ComiDon  Fleas  at  general  term  afflrm-  question    here  decided,  and  that  the 

lag  the  orders  of  the   special   term  case  Is  therefore  not  of  the  best  an- 

fimnting  an  Injunction.    In  the  Court  thorit;. 
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manner  herein  prohibited,  shall  be  deemed  to  hare  Tiolated  this  nile, 
and  he  may,  therefor,  be  fined  bj  the  president  in  a  sam  not  exceeding 
$5.00  for  each  and  every  snch  offense,  and  shall  be  liable  to  snch  addi- 
tional discipline  as  the  board  of  directors  may  determine;  and  any 
member  i*efusing  or  neglecting  to  pay  any  such  fine  shall  be  suspended 
by  the  board  of  directors  from  all  privileges  of  the  association  during 
the  time  that  such  fine  shall  remain  unpaid/'  The  court  regarded  the 
rule  as  a  mere  police  regulation,  enacted  for  the  purpose  of  affording 
the  members  of  the  chamber  free  and  convenient  ingress  to  and  ^ress 
from  the  chamber  and  to  prevent  confusion  and  disturbance  in  the  public 
places  near  its  exchange  room,  which  might  result  from  the  unlimited 
right  of  the  members  to  trade  in  those  places.  They  therefore  regarded 
it  as  proper  for  the  good  government  of  the  chamber,  and  did  not  see 
that  it  imposed  an  unlawful  resti'aint  upon  trade,  or  that  it  was  unreas(»i- 
able  or  unnecessary.  But  the  court  saw  in  it  another  ground  on  which  it 
might  be  upheld :  ^^  It  may  be  that  experience  had  shown  that  the  un- 
restricted right  of  the  members  to  form  a  market  at  tdie  time  and  in  the 
places  specified  in  the  rule,  for  the  purpose  of  making  the  dass  of  con- 
tracts therein  mentioned,  tended  to  promote  irregular  transactions  by 
persons  not  members  of  the  chamber  and  not  amenable  to  its  rules." 
The  court  further  observed  that  if  it  was  true  as  the  relator  had  given 
evidence  tending  to  show,  that  nearly  all  of  the  time  eontracts  men- 
tioned in  the  rule  were  wagering  or  gambling  contracts,  and  therefore 
void,  —  ^^  it  would  be  difficult  to  hold  that  a  rule  which  operates  as  a 
restraint  upon  the  making  of  such  contracts  is  an  unlawful  restraint 
upon  trade.  In  that  case,  if  it  is  a  restraint,  the  rule  and  the  statute 
are  in  entire  harmony."  ^  It  was  further  held  that  the  above  by-law 
was  not  void  for  uncertainty  in  not  defining  what  was  meant  by  '^  a 
public  place  in  the  vicinity  of  the  exchange  room  **  or  what  acts  ahonld 
constitute  *'  forming  a  market "  there.  ^ 

§  853.  By-Laws  when  not  Bnfordble  by  Forfeiture  of 
Membership.  — Unless  authority  to  this  end  is  granted  by  the 
legislature,  a  corporation  cannot  establish  a  by-law  and  annex 
thereto  the  sanction  of  a  forfeiture  of  the  membership  of  the 
members  who  violate  it.  "There  can  be  no  power  to  impose 
forfeitures  unless  granted  by  clear  legislative  enactment.  No 
such  power  is  consistent  with  common  law  or  ancient  right,  and 
it  cannot  be  obtained  from  anything  but  the  sovereignty.     The 

1  State  V.  MUwankee  Chamber  of  >  Ibid.  687. 

Comineree,  47  Wis.  670,  683,  686. 
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oqI  J  implied  means  for  the  enforcement  of  corporate  charges  re 
peoaltiea  is  bj  action.  Summary  means  and  methods  unknown  I 
the  common  law  must  be  aathorized  by  express  authority.  Ad 
it  would  not  be  reasonable  to  enforce  a  pecuniary  obligation  < 
penalty  by  means  disproportionate  to  its  importance.  The  la 
nf  the  land  is  made  tbe  test  for  analogies  in  cases  where  it  afforc 
analogiea."  > 

j  854:.    Gromids   of   Expolsfon   at   Common  Law ;    Bagg< 

Case.  —  The  leading  case  on  this  branch  of  the  law  is  that  c 
James  Bagg,' decided  in  thereign  of  Jamesthe  First,  anno  161f 
Bagg  was  one  of  the  twelve  chief  burgesses  of  the  borough  o 
Plymouth,  in  England,  and  having  been  guilty  of  the  mo! 
BcaDdolous  and  disorderly  speeches  to  the  mayor  and  fello' 
burgesses  was  expelled;  but  the  King's  Bench,  then  preside 
over  by  Sir  Edward  Coke,  restored  him  by  mandamus,  A< 
cording  to  tbe  report  of  Lord  Coke,  two  questions  were  coi 
sidered :  1.  What  were  sufficient  causes  to  disfranchise 
citizen,  freeman  or  bui^ss  of  any  city  or  borough  iiicorporatE 
and  to  discharge  him  of  his  freedom  and  liberty,  and  what  nol 
i.  How  and  by  whom,  and  in  what  manner  such  citizen  or  bui 
geas  shall  be  disfranchised.  "  As  to  the  firat,  it  was  resolved  tha 
the  cause  of  disfranchisement  ought  to  be  grounded  upon  an  ac 
which  is  against  tbe  duty  of  a  citizen  or  burgess,  and  to  the  preju 
dice  of  the  public  good  of  the  city  or  borough  whereof  he  is 
citizen  or  burgess,  and  against  his  oath  which  he  took  when  he  ws 
aworn  a  freeman  of  the  city  or  borough ;  for,  although  one  shal 
not  be  charged  in  any  judicial  court  for  the  breach  of  a  genera 
oath,  which  he  took  when  he  became  officer,  minister,  citizen 
ha^ess,  &c.,yetif  the  act  which  he  doth  be  against  the  said  dut; 
and  trust  of  his  freedom  and  to  the  prejudice  of  the  city  o 
borough,  and  also  against  his  oath,  it  enforces  much  the  canS' 
of  bis  removal,  and  there  is  a  condition  in  law  lacite  and  an 
nexed  to  bis  freedom  or  liberty;  which  if  he  breaks,  he  may  b 
disfranchised;  but   words  of  contempt,  or  contra  bonos  morea 

^  People   n.    Ftre   I>eputmeiit,  81     Co.,  28  Ulch.  146;  People  e.  New  Tor 
Mich.  lU,  46t,  opinion  of  tbe  court  by     Cotton  Szchuife,    8   Hon    (N.  T.] 
CunpbeU,    J.    Bee   also   BUtter    of      216,  219;  more  full;   stated    In   th 
Long  Island  B.  Co.,  19  Wend.  (N.  T.)      preceding  eectlon. 
17;   VToBtcott  V.    HlnoesoU    HialnK  >  Bag^s  Case,  II  Co.  Rep.  98. 
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although  they  be  against  the  chief  officer,  or  his  brethren,  are 
good  causes  to  punish  him,  as  to  commit  till  he  has  found  good 
sureties  of  his  good  behavior,  but  not  to  disfranchise  him.     So, 
if  he  intends,  or  endeavors  of  himself,  or  conspires  with  others, 
to  do  a  thing  against  the  duty  or  trust  of  his  freedom,  and  to 
the  prejudice  of  the  public  good  of  the  city  or  borough,  but  he 
doth  not  execute  it,  it  is  a  good  cause  to  punish  him,  as  is  afore- 
said, but  not  to  disfranchise  him  ;  for  non  officii  conatxiSy  nisi  se- 
quatur  eff^ecttis  ;  and  non  oficit  afectus  nisi  sequatur  efectua.    And 
the  reason  and  cause  thereof  is,  that  when  a  man  is  a  freeman  of 
a  city  or  borough,  he  has  a  freehold  in  his  freedom  for  life,  and 
to  others,  in  their  politic  capacity,  has  an  inheritance  in  the  lands 
of  the  said  corporation,  an  interest  in  their  goods,  and  perhaps 
it  concerns  his  trade  and  means  of  living,  and   his  credit  and 
estimation ;  and  therefore  the  matter  which  shall  be  a  cause  of 
his  disfranchisement  ought  to  be  an  act  or  deed,  and  not  a  co- 
nation or  an  endeavor,  which  he  may  repent  of  before  the  execa- 
tion  of  it,  and  from  whence  no  prejudice  ensues;  and  they  who 
have  offices  of  trust  and  confidence  shall  not  forfeit  them  by  en- 
deavors and  intentions  to  do  acts,  although  they  declare  them 
by  express  words,  unless  the  act  itself  shall  ensue,  —  as  if  one 
who  has  the  keeping  of  a  park  should  say  that  he  will  kill  all  the 
game  within  his  custody,  or  will  cut  down  so  many  trees  within 
the  park,  but  doth  not  kill  any  of  the  game,  nor  cut  down  any 
trees,  — it  is  not  any  forfeiture;  and  &ic  de  similibtis^  for  in  all 
such  cases,  either  there  ought  to  be  an  act,  or  such  a  negligence 
as  tantamounts,  ^ce7.  when  destruction  of  the  game  &c.,  ensues. 
If  a  bishop,  archdeacon,  parson  &c.,  fells  all   the  trees,  it  is  a 
good  cause  of  deprivation.^     So,  if  a  Prior  aliens  the  land  which 
he  has  injure  domus  sucb^  it  is  a  cause  of  deprivation,  as  appears 
in  9  E.  4.  34.  a.     If  a  Prior  makes  dilapidation,  it  is  a  good  cause 
to  deprive  him,  as  it  is  held  in  29  E.  3.  16.  a.,  28  H.  6.  46.  a.    But 
if  it  be  but  a  conation,  or  endeavor,  without  any  act  done,  in  none 
of  those  cases  is  it  any  cause  of  deprivation ;  for  in  those  cases, 
voluntas  non  reputatur  pro  facto.     And  if  a  contempt  (be  it  of 
omission  or  commission)  should  be  a  good  cause  to  disfranchise, 
the  best  citizen  or  burgess  might  be,  at  one  time  or  other  dis- 

^  Citing  Tcarb.  2  Henry  4,  8b. 
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franchised,  which  would  be  a  great  cause  of  fuctiou  and  coDteotion 
in  cities  and  boroughs."  ' 

j  8S5.  Further  of  B^^b  Case :  How,  by  Wbom  and  In  What 
Manner  DUfranchlaed. —  "As  to  the  second,  it  was  resolved 
that  DO  freeman  of  any  corporation  can  be  disfranchised  by  the 
corporation,  unlesa  they  have  authority  to  do  it  either  by  the  ex- 
press words  of  the  charter  or  by  prescription,  but  if  they  have 
not  authority,  neither  by  charter  nor  by  prescription,  then  he 
ought  to  be  convicted  by  course  of  law  before  he  can  be  removed ; 
and  it  appears  by  Magna  Charta,cap.  29,  Jiuilu8  liber  homo  capia~ 
lur,  vel  impriaonetur,  aut  disseisitur  de  libero  tenemento  atio  vel 
liherlatibuB,  vel  liberis  consuetudinibus  auis  <6c.,  nin  per  legale 
judicium  parium  suorum,  vel  per  legem  ierrce,  and  if  the  corpo- 
ration have  power,  by  charter  or  prescription,  to  remove  him  for 
a  reasonable  cause,  that  will  he  per  legem  terrce;  but  if  they 
have  no  such  power,  heonghtto  he coavicted per Judicum parium 
tuorum,etc.,  aa  if  acitizen,  or  freeman,  be  attainted  of  forgery  or 
perjury  or  conspiracy,  at  the  King's  suit,  etc.,  or  of  any  other 
crime  whereby  he  is  become  infamous,  upon  such  attainder  they 
may  remove  him.  So,  if  he  be  convictedof  any  such  offense  which 
is  against  the  duty  and  trust  of  hisfreedom,  and  to  tbepubUc  prej- 
udice of  the  city  or  borough  whereof  he  is  free,  and  against  his 
oath, —  as  if  he  has  burnt  or  defaced  the  charters,  or  evidences  of 
the  city  or  borough  or  razed  or  corrupted  them,  and  is  thereof 
convicted  and  attainted,  these  and  the  like  are  good  causea  to  re- 
muve  him."  * 

$  856.  Grounds  ot  Dlsfranchtsement  under  Bole  of  Iiord 
Mansfield. —  The  statement  given  by  Lord  Mansfield  of  the 
three  grounds  upon  which  an  officer  of  a  corporation  may  be 
amoved,'  has  been  adopted  by  several  American  courts,  as  fur- 
Dishing  grounds  on  which  alone  a  corporation  has  the  inherent 

1  Bagg'fl  Case,  11  Co.  Bep.  08,  98.  469,  4T3;  People  n.  Medical  Society, 

■  Bagg'B  Case,  1 1  Co.  Rep.  98,99.  83  N.  Y.  187,194;  Com.  n.  St.  Patrick's 

■  Jnto,  $806.  Bee  Bex  o.  Richard-  Beoevolent  Society,  3  Blaaey  (Pa), 
soo,  1  Burr.  517;  Lord  Manstleld  In  441,  448;  •.  e.  4  Am.  Dec.  453.  Com- 
Bei  e.  Town  ot  Liverpool,  3  Bnrr.  pare  lUddell  e.  Harmony  Fire  Co.,  8 
728,  TS3;  reafOrmed  In  Com.  r.  Guard-  Phil.  (Pa.)  810;  Harmstcadtr.  Washing- 
Una  of  the  Poor,  6  Serg.  k  R.  (Pa.)  ton  Fire  Co.,  8  PblL  (At.)  S3t. 
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• 

power  to  expel  one  of  its  members.^  The  fact  that  the  ehcnier 
of  an  incorporated  society  enamerates  certain  grounds  of  ex- 
pulsion does  not  necessarily  exclude  the  right  of  the  society  to 
create  other  grounds  by  by-laws,  the  same  being  consistent  with 
the  law  of  the  land  and  with  the  general  purposes  of  the  society. 
"In  the  nature  of  the  thing,"  said  Tilghman,  C.  J.,  "  it  is  per- 
fectly consistent  that  expulsion  should  take  place  in  the  case 
provided  for,  and  also  in  such  other  cases  as  the  good  govern- 
ment of  the  society  might  require."  ^ 

§  857.  Oases  within  these  Principles.  —  Stating  conclusions 
and  not  details,  it  has  been  held  that  a  member  of  an  incorpo- 
rated mercantile  body  may  be  rightfully  ex]:)elled  for  obtaining 
goods  under  false  pretenses ;  ^  that  a  member  of  a  benevolent 
society  may  be  expelled  for  fraudulently  altering  an  account 
against  the  society;  *  that  a  member  of  a  charitable  society  mar 
be  expelled  for  feigning  sickness  in  order  to  obtain  relief  from 
the  society ;  ^  that  an  inmate  of  a  home  for  aged  seamen  may  be 
expelled  for  misbehavior  at  the  table ;  *  that  a  member  of  an  in- 
corporated board  of  underwriters  may  be  expelled  for  issuing 
policies  of  insurance  for  smaller  amounts  than  those  established 
by  the  rules  of  the  corporation ;  ^  that  a  member  of  a  matual 
benefit  society  may  be  expelled  for  receiving  the  fee  of  an  ap- 


1  People  V.  Medical  Society,  24 
Barb.  (N.  Y.)  571,  678;  People  v.  New 
Tork  Commercial  Association,  18  Abb. 
Pr.  (N.  Y.)  271,  278;  Leech  v,  Harris, 
2  Brewst.  (Pa.)  671,  577  (unincorpo- 
rated association) ;  Com.  v.  St.  Patrick 
Benevolent  Society, 2  Binn.  (Pa.)  441, 
448 ;  Com.  v.  Guardians  of  the  Poor,  6 
Serg.  &  R.  (Pa.)  469, 478 ;  Downer,  J. ,  in 
State  ex  rel.  v.  Chamber  of  Commerce, 
20  Wis.  63,  71 ;  reaffirmed  in  Dicken- 
son V.  Chamber  of  Commerce,  29  Wis. 
45;  8,  e.  9  Am.  Rep.  644.  In  a  recent 
case  the  grounds  of  expulsion  from 
Toluntary  societies  were  said  to  be: 
'*  I.  A  Tiolation  of  such  of  the  estab- 
lished rules  of  the  association  as  have 
been  subscribed  to  or  assented  to  by 
the  member,  and  as  provide  for  expul- 
sion for  such  violation;  2.  For  such 
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conduct  as  clearly  violates  the  fonda- 
mental  objects  of  the  association  and* 
if  persisted  in,  and  allowed,  would 
thwart  those  objects  or  bring  the 
association  into  disrepute.'*  Otto  v. 
Tailors'  &c.  Union,  76  Cal.  808,  814, 
opinion  by  Searle,  C.  J. 

'  Com.  V.  St.  Patrick  Benevolent 
8oc.,  2  Binn.  (Pa.)  441  448;  s.  e.4 
Am.  Dec  468. 

'  People  9.  New  York  Commercial 
Association,  18  Abb.   Pr.  (N.  Y.)  271. 

*  Com.  V,  Philanthropic  Society,  5 
Binn.  (Pa.)  486. 

^  Society  of  the  Visitation  «.  Com., 
62  Pa.  St.  125. 

*  People  V.  Sailors'  Snug  Harbor,  5 
Abb.  Pr.  (ir.  s.)  (N.  Y.)  119  {$embU). 

'  People  V.  Board  of  ;nre  Under- 
writers, 14  N.  Y.  Supr.  Ct.  248. 
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plicant  for  admission  and  failing  to  pay  it  over,  and  for  taking 
from  the  cheat  tlie  original  roll  of  the  society  and  refusing  to 
return  it;  ^  that  a  member  of  a  medical  society  may  be  expelled 
for  violating  a  contract  with  another  member,  to  whom  he  has 
sold  his  practice,  not  to  practice  medicine  within  certain  limits.' 

§  858.  Ciues  not  within  these  Principles.  — On  the  other 
hand,  a  member  of  an  incorporated  benevolent  society  cannot  be 
expelled  under  a  by-law  for  "vilifying"  another  member;'  and 
generally  the  use  of  contemptuous,  insulting  or  disrespectful 
language  by  one  member  of  a  corporation  to  another  member,  or 
even  to  an  officer,  is  not  sufficient  ground  of  cxpubtion;  *  nor  ia 
absence  from  its  stated  meetings ;  ^  nor  insulting  or  striking  an- 
other member  of  an  incorporated  [club  within  the  club-house,  it 
being  a  corporation  possessing  property ;  *  nor  for  a  member  of 
an  incorporated  mutual  benefit  society  to  enlist  in  a  volunteer 
army  in  time  of  war,  the  prohibition  of  its  by-laws  extending 
auly  to  entermg  a,  standing  army ;  ^  nor  for  refusing  to  submit 
differences  to  arbitration."  Again,  in  regard  to  unincorporated 
clubs,  there  is  English  authority  to  the  efiect  that  it  will  be  left 
to  the  judicatories  of  such  clubs  to  determine  what  conduct  in  a 
memlier  will  justify  bis  expulsion.* 

j  8S0.  Bxpulalon  for  Infamoas  Crimes :  Whether  a  Prevlona 
Conviction  Necessary.  —  Contrary  to  what  was  said  in  Bagg's 
Case,^"  it  seems  to  be  settled  that  where  the  expulsion  Is  for  an 

•People   ti,  St  George's    Society,  afllrmed  on  appeal  by  an  equally  dMd- 

ISUlch.  261.  ed  canrt.     The  learned  Chiel  Justice 

■  Barrow  v.    Hassacbasetts  Medi-  made  the  case  torn  on  the  ground  stat- 

c«l  Society,  12  Cush.  (Maes.)  402,  i09  ed  in  the  text. 

'  Com.  D.  St.  Patrick's  Benevolent  '  Franklin  Benevolent  Association 

Suciety,  a  BIna.  (Pa.}Ul,M9;  a.  e.  v.  Com.,  10  Pa.  St.  357.    ICwascoDced- 

1  Aid.  Dec.  453.  ed  that  such  a  society  has  potoer   to 

1  Rex  V.  University  of   Cambridge  withhold   Its  benefits  Irom  members 

(Dr.   Bentlcy's  Case),  1  Str.  657;  g.  c.  who,  contrary  to   Its   regniations,  as- 

1LA.  Haym.  133*;  Fort.  202;  Barle's  sumo  the  perils  of  war. 

Cise,  Csrthew,  173.  '  Green  v.  African  Methodist  Epls- 

•  Eei  D.  Richardson,  1  Borr.  S17.  copal  Society,  I  Serg.  i  K.  (Pa,)  2M. 
Ml.  »  Lyttleton  v.  Blackburn,  33  L.  T. 

•  Evans  0.  Philadelphia  Club,  60  Pa.  (n.  s.)  6*1;  a.  c.  45  L.  J.  (n.  s.)  218. 
Bt.  107.    The  decision  In  this  case,  of  "  II  Co.  Rep.  93,  90. 
Woodward,  C.  J.,    at  ntti  prtu*  was 
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infamous  offense  not  immediately  connected  with  the  duty  of 
the  accused  as  a  corporator,  it  is  not  necessary  that  there  should 
first  have  been  a  tnal  and  conviction  upon  an  indictments 

§  860.  Offenses  against  the  Member's  Duty  as  a  Corpora- 
tor. —  Within  the  meaning  of  the  rule  of  Lord  Mansfield  and 
other  subsequent  cases,  offenses  against  the  corporators*  duty  as  a 
corporator,  consist  of  <<  things  done  that  work  the  destruction  of 
the  body  corporate,  or  the  destruction  of  the  liberties  or  privi- 
leges thereof."  ^  In  the  case  of  corporations  these  grounds  of 
expulsion  may  be,  oT  course,  extended  by  the  legislature,  iu  the 
charter  or  governing  statute,  subject  only  to  constitutional  limit- 
ations; and  iu  the  case  of  voluntary  associations,  by  compact 
among  the  members  in  the  form  of  their  articles  of  association, 
constitutions,  or  by-laws,  subject  only  to  the  principle  that 
they  shall  not  be  contrary  to  law  or  public  policy.  It  is  said  to 
be  a  tacit  condition  of  membership  in  an  incorporated  associa- 
tion of  underwHtet'8  formed  for  the  purpose  of  establishing  uni- 
formity in  insurance  policies  and  contracts  of  the  associates,  that 
a  member  will  not  oppose  or  injure  the  interests  of  the  corpo- 
rate body.  Accordingly,  it  has  been  held  that  if  a  member  in- 
sures for  a  smaller  amount  than  thus  established  by  the  rules  of 


1  Rex  V,  Blchardson,  1  Burr.  517, 
5aS,  630;  overruling  on  this  point 
Bagg*s  Case,  11  Co.  Bep.  98.  See, 
however,  Leech  v,  Harris,  2  Brewst. 
(Pa.)  671 ;  People  r.  New  York  Com- 
mercial Association,  18  Abb.  Pr.  (N. 
Y.)  271. 

>  Ang.  &  A.  Corp.,  §§  349,  368;  2 
Kent  Com.  297,  299;  Earle's  Case, 
Cart  hew,  173.  Upon  mandamus  to  re- 
store Sir  Thomas  Earle  to  the  office  of 
common  councilman  of  the  city  of 
Bristol:  **lt  was  Insisted  that  there 
cannot  be  any  cause  to  disfranchise  a 
member  of  a  corporation  unless  it  be 
for  such  a  thing  done  which  works  to 
the  destruction  of  the  body  corporate 
or  the  destruction  of  the  liberties 
and  privileges  thereof,  and  not  any 
personal  offense  of  one  member  there- 
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of.  And  of  the  same  opinion  was  the 
whole  court ;  whereupon  Sir  Ttiomas 
Earle  had  a  peremptory  mandamus  to 
restore  him,  the  causes  returned  beiug 
altogether  insufficient  to  remove  him.*' 
The  causes  in  the  particular  case  were 
writing  a  false  and  contumelious  letter 
tathe  Secretary  of  State  conceruing 
the  mayor  of  the  town  and  cerUiin 
citizens  thereof;  riotously  and  in- 
solently threatening  the  mayor  at  & 
meeting  of  the  mayor  and  aldermen; 
causing  the  common  couucil  books  to 
be  brought  before  the  Lord  Lieuten- 
ant of  the  city,  with  the  Intention  to 
make  an  accusation  against  the  mayor 
and  to  betray  the  secrets  of  the  city, 
etc.  Sir  Thomas  Earless  Case,  Carth. 
178. 
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the  corporation,  be  breaks  this  tacit  coDdition  and  may  be  ex- 
pelled by  the  corporatioD  on  a  due  trial  and  coovtction.' 

i  861.  Acts  Injorloas  to  the  Society  or  to  its  Reputation.  — 

Wbere  tbe  articles  of  association  of  a  society  autborized  the  ex- 
pubion  of  a  member  for   being  concerned   in  Bcandaloaa  or  im- 
proper proceedings,  which   might  injure  the  repatatioD  of  the 
!<ociety,  —  it  was  held  to  be  a  good  cause  of  expulsion  under  these 
articles  that  a  member  had  altered  aphynciaii'a  bill  from  $4  to 
$40,  and  had  presented  that  bill  to  the  corporation  os  the  ground 
of  his  claim.'    Under  articles  of  association  authorizing  the  ex- 
liulsioD  of  members  guilty  of  improper  conduct  calculated  to  bring 
the  society  into  disrepute,  it  has  been  held  that  it  cannot  be  said 
that  charges  of  ( 1 )  receiving  of  an  applicant  for  admission  his 
proposed  initiation  fee   and  failing  to  pay  it  over  to  the  society 
or  to  return  it  to  the  applicant,  who  bad  complained  thereof  to 
variou!)  persons ;  and  (2)  having  been  entrusted  by  the  secretary 
with  the  keys  of  the  society  chest  to  obtain  a  receipt  book  there- 
from ;  and  of  having,  at  the  same  time,  and  without  leave,  taken 
irom  such   chest  the  original  roll  of  the  society,  and  refused  to 
Ktum  it,  —  are  insufficient  to  warrant  an  expulsion.     The  court 
further  observed  that  proceedings  for  the  expulsion  of  a  mem- 
ber, under  articles  of  association  agreed  to  by  all  the  members, 
are  to  be  considered  without  too  much  regard  to  technicalities, 
and  that   sabstantial  justice   is  to  be  kept  in  view,  rather  than 
mere  form."    But  where  the  members  of  an  intended  corpora- 
tion presented   their  so-called  charter  to  the  Supreme  Court  of 
Pennsylvania  for  approval,  under  the  statute  of  that  State,*  and 
it  was  found  that  it  allowed  the  association  to  expel  any  member 
who  should  be  "  guilty  of  actions  which  may  injure  the  associa- 
tion," the   court  refused   to  approve  this,  for  ttie  reason  that  it 
gave  to  the  corporation  an  indefinite  power  of  expulsion  over  its 
members.     Lowrie,  C.  J.,  said :  "  For  any  action  which  may  in- 
jure them,  they  may  expel;  and  therefore,  they  may   expel  a 
member  for  becoming  insolvent.     It  is  totally  incompatible  with 

'  People  V.  Board  of  Fire  Under-  *  People  v.  St.  Qeorga's  Soclet;,  2{ 

witters,  B  Him  (N.  T.),  S48.  Mich.  S61. 

'Com.  V.  Phltantbroptc  Society,  S  *  Ante,  ^  l\\,  ^  »»q. 
Blsn.  (F^)  18S. 
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the  whole  spirit  of  our  institatioiiB,  to  clothe  any  body  with  such 
indefinite  power  over  its  members ;  for  it  is  equiyalent  to  social- 
ism, and  is  a  rejection  of  all  individual  rights  within  the  associa- 
tion. It  is  common  in  such  charters  to  found  the  right  of 
expulsion  on  the  fact  that  the  member  has  been  found  guilty 
of  some  crime,  on  a  trial  in  court;  and  this  is  quite  proper."^ 

§  862.  Illustrations :  <<  Conduct  Injurious  to  the  Character 
and  Interests  of  the  Club."  —  In  several  cases  which  have  been  be- 
fore the  courts,  members  were  expelled,  either  by  a  general  meetiag  of 
the  club,  or  by  a  quorum  of  its  governing  committee,  under  a  by-law  or 
rule  of  the  club  providing  for  the  expulsion  of  a  member  for  "  condact. 
injurious  to  the  interests  of  the  club."  It  will  now  be  considered  under 
what  circumstances  the  courts  have  refused  to  interfere  in  behalf  of  the 
expelled  member,  when  expelled  under  the  operation  of  such  a  rule. 
The  rules  of  the  Conservative  Club  authorized  the  committee  to  call  a 
general  meeting  ^^  in  case  any  circumstances  should  occur  likely  to  in- 
jure the  welfare  and  good  order  of  the  club,"  and  provided  that  any 
member  might  be  removed  by  the  votes  of  two-thirds  of  the  persons 
present  at  such  meeting.  One  of  the  members  of  the  club  had  given  a 
pledge  to  support  certain  ^'  Liberal "  candidates  at  an  election.  Upon 
this  a  general  meeting  was  called,  under  the  rule  in  question,  and  be 
was  expelled  by  a  vote  of  the  requisite  majority.  It  was  held  by  Lord 
Romilly,  M.  R.,  that  as  the  club  was  a  club  of  a  political  character,  a 
court  of  justice  could  not  say  that  the  member  had  not  been  expelled 
because  of  something  '^  hkely  to  injure  the  welfare  and  good  order  of 
the  club."  He  read  the  by-law  by  interjecting  the  words  **  likely  tn 
their^  the  committee*8  opif»ion,  to  injure,*'  etc.  "That  rule,"  said  he, 
"  amounts  to  this,  that  if  such  circumstances  as  are  there  referred  to 
should  arise,  it  would  be  the  duty  of  the  committee  to  call  a  meeting  and 
submit  the  matter  for  the  judicial  decision  of  the  members  of  the  club 
at  that  meeting,  and  then  it  would  be  for  them  to  deteimine  whether 
any  '  circumstances  hkely  to  endanger  the  welfare  and  good  order  of  the 
club  '  had  taken  place."  And  he  held  that,  where  such  a  meeting  had 
been  called  and  a  vote  of  expulsion  by  the  requisite  majority  had  taken 
place,  there  was  no  appeal  from  the  decision  thus  arrived  at,  to  the 
judicial  courts,  so  long  as  it  appeared  that  the  members  of  the  club  had 
arrived  at  the  result  bojia  fide^  and  without  any  caprice  or  improper 
motive.  *'  None  but  the  members  of  the  club,"  said  he,  "  can  know 
the  little  details  which  are  essential  to  the  social  well-being  of  such  a 

1  Butchers'  Beneficial  Association,  35  Pa.  St.  151. 
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•oeie^  of  geattenMH,  and  it  mnat  be  a  very  rtrong  case  that  ironld  in- 
dD««  ttais  court  to  interfere. "  ^  ....  Id  snoUter  case  a  member  of 
aefabeaosedtobepFiiited  aodctrcmlaited  a  pamphlet  entitled,  '^  A  Farm 
and  a  Tillany  —  Headi  I  win,  Taib  You  Lose," — in  which  the  con- 
duct of  Lien  tenant-General  Stepiiemon,  who  wa»  also  a  member  of  the 
e)ib,  wse  severely  reflected  on.  A  copy  of  this  pampfdet  was  enclosed 
in  a  wn^>per  on  the  outsfde  of  wfaich  was  printed  "  Diahononible  con- 
duet  of  Ccdoael  (now  LieirtenaDt-Oeneral)  Stephenson,"  aiid  vas  sent 
by  the  pladnUff,  by  poaS,  toLientenant-General  i^tephenson  at  his  otffcial 
address,  Uw  Guards'  orderly  room,  at  the  Horse  Guards.  This  having 
been  brought  to  the  notice  of  the  committee  of  the  club,  am]  the 
Bonber  lu  qaegtkm,  not  having  disavowed  the  act  upon  being 
chained  therewith,  was  expelled  from  the  cinb,  at  a  meeting  calletl 
by  the  gienerat  commHtee  in  pnrsuanee  of  its  rules,  of  which  meet- 
ing plainlitr  was  notified,  by  a  vote  of  108  in  favor  of  expulsion 
(»  W  against  expulsion.  It  was  held  by  the  Conrt  of  Appeal,  affirm- 
ing tbe  decision  of  Jessel,  M.  R.,  that  a  jiididal  eourt  could  not 
say  Aat  t^  expulsi<Mi  had  taken  plaee  malajldea,  and  consequently  the 
eonrtrefueed  to  reinstate  the  expeOedmembeF.*  -  -  -  .  In  another 
eaM  aa  eld  and  gallant  offloer,  a  member  of  the  Army  and  Navy  Club, 
ihUt  intcoioated,  used  tbe  expression  to  the  gnest  of  a  member  of  the 

eh;6"ltis  a  d d  Be."     OnbecomTDgsoberheapologlffld  in  writing, 

befh  ts  1h«  guest  and  to  the  member  of  the  cInb  whose  guest  he  bad  in- 
■olted.  For  this  offense  he  waa  expelled  without  notice  and  teithoict  cat 
eppiMtm^Hy  (>f  htin^  Itetrrd  by  the  eommrttee  of  the  elnb.  It  was  held  by 
Iiord  IBsmSly,  H.  R. ,  that  the  res^ution  of  the  committee  vns  voiri,  he- 
eon*  they  had  acted  withont  notice  and  contrary  to  natnral  jostice.  He 
dfeoMraed  the  power  of  sittii^  as  court  of  appeal  upon  tiie  action  of  Ote 
elsb^  in  a  case  wher«  they  proceeded  upon  notice,  such  as  they  were 
bcnitd  to  give  in  a  qhcwi- judicial  proceeding.  Bat,  at  the  same  time,  he 
took  tbe  liberty  of  tendering  this  advice  to  the  committee  of  the  club : 
"  I  hope  tiiey  will  oarefully  consider  whether  such  an  offense  aa  this  Is 
of  so  grave  s  eharaeter  as,  in  the  interests  of  the  club,  to  warrant  the 
imiMdiate  ezpfUsion  of  an  old  and  gallant  officer,  who  has  been  for 
many  years  a  member  of  the  club.  It  is  not  for  me  to  express  any 
opinion  upon  this  part  of  the  cose,  but  I  hope,  when  the  committee  come 
to  TCconnder  it,  as  they  will  undoubtedly,  that  they  will  consider  it  with 
u  iraparlial  mind,  aad  without  any  reference  to  the  eircumst:u)ceB  that 
iBve  sioce  occurred.  Be  that  as  it  may,  in  my  opinion  a  committee,, 
actdng  under  such  a  rule  as  this,  are  bound  to  act,  as  Lord  Hatberly 

1  Hopklnson  v.  Marquis  ot  Exatsr,  *  Dawklns  v.  Antrobus,  IT  Ch.  Dtr. 

L  B.  6  Bq.  es,  68.  61 S. 
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said,  acoording  to  the  ordinary  priaoiples  of  justice,  and  are  not  to  con- 
vict a  man  of  a  grave  offense,  which  shall  warrant  his  expulsion  from  the 
club,  without  fair,  adequate  and  sufficient  notice,  and  an  opportunity  of 
meeting  the  accusations  brought  against  him.     They  ought  not,  as  I  un- 
derstand it,  according  to  the  ordinary  rules  by  which  justice  should  be 
administered  by  committees  of  clubs,  or  by  another  body  of  persons  who 
decide  upon  the  conduct  of  others,  to  blast  a  man's  reputation  forever  — 
perhaps  to  ruin  his  prospects  for  life,  without  giving  him  an  oppor* 
tunity  of  either  defending  or  palliating  his  conduct.^"     .... 
It   has  been    held    that    it  is    competent   for    the   managing   com- 
mittee of  a  club,   by  the  requisite  majority  under  its  rules,  to  expel 
a  member  of  the  club  for  making  disparaging  remarks  in  criticism 
of    the    action  of  the  committee  of  the  club  and  the  character  of 
the  committee.     A  rule  empowered  a  majority  of  two-thirds  of  the 
committee  to  expel  any  member,  whose  conduct  they  deemed  injurious 
to  the  character  and  interests  of  the  club.     The  plaintiff,  a  member, 
had  at  a  club  meeting  protested  against  6.*s  re-admission  as  a  member 
of  the  club,  as  being  contrary  to  the  rules,  and  designated  the  com- 
mittee as  a  '^  pocket  borough,"  and  on  another  evening  (November  SO, 
1881),  he  had  used  the  same  term  in  the  club-house,  stating  also  that 
the  ^^  conmiittee  could  pass  and  alter  any  rules  they  deemed  fit."  Some 
of  the  plaintiff's  remarks  were  made  at  the  bar  of  the  club.     The  com- 
mittee,   by    a  majority  of  two-thirds,   passed  a  resolution  ibaX  the 
plaintiff's  conduct  November  30,  1881,  and  in  the  club  generally,  in 
publicly  disparaging  the  committee  before  strangers  and  the  club  serv- 
ants, was  injurious  to  the  character  and  interests  of  the  club,  and  that 
the  plaintiff  be  requested  to  resign.     The  majority  included  6.  withoat 
whose  vote  it  would  not  have  been  complete.     The  plaintiff  moved  to 
restrain  the  committee  from  expelling  him,  alleging  that  the  resolution 
was  solely  the  result  of  malice  towards  him  on  the  part  of  some  of  the 
committee  and  particularly  of  G. ,  and  not  of  a  bona  fide  regard  for  tiie 
interests  of  the  club.     The  court  declined  to  interfere,  holding  that 
there  was  nothing  to  show  that  the  resolution  of  the  committee  was  not 
horvoL  fide,  the  reason  given  for  demanding  the  resignation  of  the  mem- 
ber not  being  of  itself  evidence  of  malice.^ 

§  863.  Frauds  upon  the  Society. —  As  suggested  by  a  pas- 
sage in  a  previous  section/  frauds  committed  upon  the  society  to 
the   prejudice   of  its  funds,   as  by  charging  the  society  with 

1  Fisher  v.  Kean,  11  Ch.  Dlv.  863,  ^  Lambert  v,  Addison,  46  L.  T.  (x- 

862.  8.)  20. 

•  AnU,  §  861. 
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money  which  the  member  haa  never  paid,  furniBh  good 
groands  of  expulaioa.*  If,  therefore,  a  member  of  a  matual 
benefit  Bociety  "  feigns  himaelf  aick  without  being  so,  or  con- 
tinues to  draw  relief  after  hia  recovery,"  he  may  be  expelled,' 

i  804.  Bxpalalon  from  Kerchants*  Sxohan^a  forDlahoDeat 
CoDdnct. — An  incorporated  mercantile  association,  formed  among 
other  thioga,  "to  inculcate  just  and  equitable  principles  in  trade," 
may,  it  has  been  beld,  expel  a  member  for  obtaining  goods  under 
false  pretenses,  though  the  offense  is  not  committed  within  the  local 
jurisdiction  of  the  corporation,  nor  against  any  member  thereof. 
The  theory  of  the  court  ia  that,  when  a  member  of  a  corporation 
performs  an  act  in  direct  contravention  of  the  pnrposea  for 
which  the  charter  was  obtained,  he  may,  under  Lord  Mansfield'a 
role  above  stated,'  be  expelled.*  On  like  grounds,  a  by-law  of  a 
chamber  of  commerce,  providing  for  the  expulsion  of  a  member 
for  non-compliance  with  the  terms  of  any  contract,  whether  ver- 
bal or  written,  has  been  held  reasonable  and  valid,  even  though 
the  contract  which  was  violated  in  the  particular  case  was  void 
under  the  statute  of  frauds,  and  not  made  during  a  session  of  the 
exchange.'  But  it  has  been  held  that,  where  it  appeara  from  the 
regulatiooa  of  a  board  of  brokers  that  their  rulea  are  intended  ex- 
clusively to  enforce  compliance  with  contracts  relating  to  deal- 
ings in  stocks,  a  member  cannot  be  expelled  by  reason  of  his 
non-compliance  with  a  contract  relating  to  oil  leases,  that  being 
a  contract  not  relating  to  8tocA:«,  but  to  lands.  The  court  said: 
"  The  purchase  of  a  tract  of  land  is  not  a  stock  contract.  The 
renting  of  a  house,  a  store  or  an  oil  well  or  the  privilege  of  tak- 
ing oil  from  land  ia  not  a  stock  contract.  To  so  hold  would  be 
&n  utter  perversion  of  terms ;  and,  under  the  term  stock  eoniract, 
would  enable  the  board  of  brokers  to  assume  jurisdiction  over 
their  members  in  contracts  touching  realty  or  personal  property, 
however  remote  they  might  be  from  shares,  stocks,  and  loans 
sodi  as  the  board  operates  in.    What  the  plaintiff  really  aubmit- 

'  Com.  ■.  Ooordians  of  the  Poor,  <  People  v.  N.  Y.  Commercial  As- 

8  Serf!.  *  B.  (Pa.)  409.  »ocl*tlon,  18  Abb.  Pr.  (N.  Y.)  271. 

'  Society  tor  VIoitatloD  of  the  Btck  *  Dickenson  o.  Chamber   of  Com- 

kc.  t.  CommoDwealth,  E2  Ptt.  St.  195.     inerce,  29  Wis.  46. 

'  AnU,  f  B06. 
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ted  to  when  he  became  a  member  of  the  board  of  brokers  was 
that  the  board  should  take  jurisdiction  if  he  should  refuse  to 
comply  with  his  stock  contracts,  not  that  they  should  have  joris- 
dietion  of  his  contracts  touching  lauds,  houses  or  leasehold  es- 
tates or  farming  interests."  ^ 

§  865.  Snspension  for  Bankraptcy  or  Insolvency.  —  As  al- 
ready seen,  we  have  the  great  authority  of  Lord  Mansfield  for 
the  proposition  that  bankruptcy,  being  in  many  cases  a  misfor- 
tune rather  than  a  crime,  is  not  sufficient  ground  for  removing  a 
member  of  the  common  council  of  a  municipal  corporation.  This 
rule  obviously  does  not  apply  in  the  case  of  incorporated  mer- 
chants' exchanges,  or  brokers'  boards,  which  are  established  with 
the  primary  object  of  affording  a  place  where,  and  establishing 
rules  under  which,  its  members  may  meet  and  trade  with  each 
other.  It  is  essential  to  the  purpose  of  such  a  corporation,  that 
its  members  should  keep  the  contracts  thus  made  with  each  other, 
and  where  a  member  becomes  disabled  from  keeping  his  con- 
tracts by  reason  of  insolvency,  there  is  no  just  ground  why  this 
should  not  be  made  a  cause  of  suspension  from  the  society, 
especially  where  this  is  in  accordance  with  its  rules  by  which  he 
agreed  to  be  governed  when  he  became  a  member.^ 

§  866.  Contempt  agralnst  Corporate  Officer.  —  The  mere  fact 
that  a  member  of  a  corporation  has  conmiitted  a  grass  contempt  against 
the  judicial  process  of  the  corporation,  it  having  power  to  issue  sach 
process,  and  against  an  officer  of  the  corporation  possessing  under  such 
process  the  power  of  a  judge,  has  been  thought  an  insufficient  ground 
of  depriving  him  of  his  privileges  in  the  corporation.  This  was  the 
opinion  of  the  judges  in  the  case  of  the  celebrated  Doctor  Richard 
Bentley.^  The  university  had  issued  against  Dr.  Bentley  process  in  an 
action  of  debt  for  the  sum  of  four  pounds  and  six  shillings,  and  caused 
it  to  be  served  upon  him  by  its  beadle,  to  appear  at  the  next  court  of 
the  university.  The  beadle  waited  upon  the  learned  Doctor,  at  his 
lodgings  within  the  jurisdiction,  and  showed  him  the  process,  and  served 
him  with  it.     '^  And,  upon  discourse  between  them  concerning  the  pro- 

1  Leech  v.  Harris,  2  Brewst.  (Pa.)  •  Rex  ».  University  of  Cambridge. 

571,579.  5  Str.   157;   s.  e.  2  Ld.  Baym.  1884; 

*  Moxey  o.  Philadelphia  Stock  Ex-  Fort.  202. 
change,  14  Phila.  (Pa.)  185. 
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cese  and  the  Tice^ancellor,  Bentley  contemptnooaly  said,  the  proceas 
»as  illegal  »nd  unstatutable,  and  he  wonld  not  obey  it."  He  also  "  took 
the  process  ont  of  the  hands  of  the  beadle,  saying  the  Yioe-cbanceUor 
was  not  his  jndge,  et  quod  prted'  procanceUarius  stuUe  egit."  For 
which  contempt  the  university,  at  its  next  court,  on  the  deposition  of  the 
beadle,  saspeoded  Dr.  Bentley  ab  omni  gradn  suBcepto.  The  Doctor 
applied  to  the  King'  Bench  for  a  mandamus,  and  got  his  writ.  The 
chancellor,  masters,  and  scholars  of  the  university  discovered  that  they 
were  not  the  highest  judicatory  in  England,  but  that  they  could  be  com- 
pelled to  appear  at  Westminster  Hall,  according  to  the  ancient  formula, 
"  before  the  King  himself."  They  also  discovered  that,  whea  they  got 
there,  although  the  King  himself  was  not  on  the  bench,  Sir  Peter  Parker 
H-as  there  in  his  stead,  with  the  puisne  judges  at  his  elbows.  "  The 
university,"  said  the  Chief  Justice,  "  onght  not  to  think  it  any  condem- 
nation of  their  honour  that  their  proceedings  are  examinable  in  asuperior 
court.  I  am  sure  that  this  court,  which  is  superior  to  the  university, 
thinks  it  none.  For  my  own  part,  I  can  say,  it  is  a  consideration  of 
^at  comfort  to  rae,  that  if  I  do  err,  my  judgment  is  not  conclusive  to 
the  party,  but  my  mistake  will  be  rectified,  and  so  injustice  not  be 
done."  The  learned  Chief  Justice  then  proceeded  to  belabor  Dr. 
Bentley  as  follows;  "  Aa  to  the  procecdingB  against  Dr.  Bentley,  it 
most  be  i^reed  that  the  vice-chancellor  had  conusance  of  the  cause,  and 
so  the  suit  was  well  institat«d  against  him.  I  must  likewise  take  the 
process  to  compel  an  appearance  to  be  regular,  being  averred  to  be  ac- 
cording to  the  coarse  of  that  court.  As  to  Dr.  Bentley's  behavior  npon 
being  served  with  the  process,  I  must  say  it  was  very  indecent,  and  I 
can  tell  him,  if  he  had  said  as  much  of  our  process,  we  would  have  liud 
Mm  by  the  heels  for  it.  He  is  not  to  arraign  the  justice  of  the  pro- 
ceedings ont  of  court  before  an  officer,  who  has  no  power  to  examine 
it.  When  he  said  the  vice-chancellor  '  itvUe  egit,'  it  was  what  he  might 
bave  been  bound  over  to  bis  good  behavior  for ;  but  I  believe  it  is  also 
established  that  such  a  behavior  will  not  warrant  a  suspension  or  depri- 
vatJon.  He  said  he  would  not  obey,  but  non  eonstai,  but  he  thought 
better  of  it  afterwards  and  did  appear.  I  cannot  think  the  evidence  of  tliis 
contempt  was  sufficient.  It  does  not  appear  to  have  been  on  oath,  aa  it 
should  have  been."  Powys,  J.,  concurred  fn  omnUma.  EjTe,  J.,  was 
of  the  same  opinion.  He  said :  "  But  surely  for  a  contempt  they  can 
not  deprive.  We  punish  our  oflicers,  but  we  do  not  turn  them  ont." 
Fortescue,  J, ,  also  said :  "  A  deprivation  can  never  be  the  proper  pun- 
ishment for  a  contempt,  because  it  cannot  hold  in  the  case  of  under- 
graduates." ' 

'  Rei  V.  Unlrereltj  of  Cambridge,  1  Str.OST;  SLd.  Ravm.  1S34;  Fort. 303. 
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I  867.  Orittcicilngr  the  Managrement.  —  The  roles  of  a  proprU- 
tary  dub  provided  '^  that  if  in  the  opinion  of  the  committee,  or  twenty 
members,  who  shall  certify  the  same  in  writing,  the  conduct  of  a  mem- 
ber is  injurious  to  the  character  and  interests  of  the  club,  the  commit- 
tee by  a  majority  of  two-thirds  present  at  a  meeting  summoned  for  that 
purpose,  may  recommend  such  member  to  retire,  or  expel  him."  The 
plaintiff  wrote  a  long  letter  to  the  committee,  calling  their  attention  to 
certain  matters  which,  in  his  opinion,  required  explanation,  and  sag- 
gested  certain  alterations  in  the  administration  of  the  club,  and  gave 
notice  that,  unless  one  of  the  rules  was  at  once  altered  by  the  commit- 
tee, he  should  himself  move  for  its  alteration  at  the  next  annual  general 
meeting  of  the  club.  The  committee  simply  acknowledged  the  receipt 
of  this  letter,  and  informed  the  plaintiff  that  his  proposals  could  be 
made  and  attended  to  at  the  next  annual  general  meeting.  Whereupon 
the  plaintiff  wrote  in  a  tone  which  the  committee  considered  very  dis- 
courteous, and  accordingly  requested  him  to  withdraw  the  objectionable 
letter.  On  his  refusing  to  do  so,  the  committee,  in  the  exercise  of  the 
powers  given  them  by  the  rules  of  the  club,  called  a  committee  meetiiig 
to  consider  the  plaintiff's  conduct,  and  expelled  him  from  the  club,  on 
the  grounds  that  such  conduct  on  the  part  of  a  member,  if  unchecked, 
would  weaken  and  paralyze  their  authority  to  maintain  the  discipline 
of  the  club.  The  plaintiff  filed  his  bill  to  restrain  the  committee  from 
expelling  him,  charging  that  the  power  vested  in  the  committee  had 
been  exercised  capriciously  and  maliciously.  It  was  held  by  Vice-Chan- 
cellor  Bacon  that  the  court  was  not  justified  in  interfering  between  mem- 
bers and  the  committee,  because  the  power  given  by  the  rules  had  been 
exercised  bona  Jtde^  for  the  welfare  of  the  club,  in  the  opinion  of  the 
committee,  and  there  had  been  no  fraud  or  bad  faith  in  their  ex- 
ercise.^ 

§  868.  Offenses  against  Other  Members. —  From  what  has 
already  been  seen,'  it  will  be  inferred  that  oflFenses  against  other 
members  of  the  society  will  afford  no  ground  of  suspension,  un- 
less they  are  of  such  a  character  as  to  amount  to  violation  of  the 
duty  of  the  member  toward  the  society  ;  and  this  must,  of  course, 
depend  upon  the  nature  of  the  society,  the  nature  of  the  offense, 
and  the  time  when  and  place  where  it  is  committed.  In  a  mutual 
benefit  society,  the  fact  of  one  member  making  charges  against 
another,    that    he    had    <*  assisted    as    president   of  the  soci- 

1  Littleton  v.  Blackburn,  88  L.  T.  >  JnU^  {  868. 

(N.  8.)   641;  8.  e.  46  L.  J.  (if.  8.)  219. 
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ely  in  defrauding  the  society  of  the  snm  of  fifty  ceDte ;" 
aad  cliargiDg  him  with  "  defaming  and  injoriDg  the  Bame 
in  public  taverns,"  have  been  held  not  a  sufficient  ground 
of  expulsion.'  In  a  leading  case  in  Pennsylvania,  the  char- 
ter of  an  incorporated  benevolent  society  provided  that,  in 
order  to  observe  decorum  in  the  society  while  sitting,  there  should 
be  no  insulting  or  disrespectful  behavior  to  any  of  the  society  ; 
and  any  member  so  transgressing,  should  for  the  first  offense,  be 
fiaed  in  the  sum  of  one  dollar,  for  the  second,  in  double  that  sum, 
aad  for  the  third,  be  expelled  the  society.  A  by-law  of  the 
same  society  provided  that  "vilifying  any  ofil*  members" 
should  be  a  crime  against  the  society,  for  which  the  member 
guilty  of  it  should  be  punished  by  removal  from  office,  fine,  or 
expulsion,  etc.  It  was  held  that  the  by-law  was  not  invalid,  be- 
cause of  the  existence  of  the  charter  provision,  though  it  was  in- 
herently invalid.  "  My  opinion,"  saidTilghman,  G.  J.,  "  will  be 
founded  on  the  great  and  single  point  on  which  the  cause  turns. 
Is  this  by-law  necessary  for  the  good  government  and  support  of 
(be  affairs  of  the  corporation?  I  cannot  think  that  it  is.  I  have 
considered  the  case  with  a  mind  strongly  disposed  to  give  a  liberal 
construction  to  the  power  of  making  by-laws.  It  is  my  wish  to 
give  all  necessary  powers  for  carrying  into  effect  the  benevolent 
purposes  of  this  society,  and  many  others  which  have  lately 
been  incorporated  on  similar  principles.  But  these  powers  must 
not  be  constrained,  or  the  societies,  instead  of  being  protected, 
will  be  dissolved.  The  right  of  membership  is  valuable,  and  not  to 
be  taken  away  without  an  authority  fairly  derived  either  from  the 
charter,  or  the  natnre  of  corporate  bodies.  Every  man  who  be- 
comes a  member  looks  to  the  charter ;  in  that  he  puts  his  faith,  and 
not  inthe  uncertain  will  of  a  majority  of  the  members.  The  offense 
of  vilifying  a  member,  if  in  private  quarrel,  is  totally  uncon- 
nected with  the  affairs  of  the  society,  and  therefore  its  punish- 
ment cannot  be  necessary  for  the  good  government  of  the  corpora- 
tion. So  far  from  it,  that  it  appears  to  me  that  taking  cognizance 
of  Bach  offenses,  will  have  the  pernicious  efi'ect  of  introducing  pri- 
vate feuds  into  the  bosom  of  the  society  and  interrupting  the 
transaction  of  business.     I  consider  it  as  a  point  of  very  great 

>  Com.  V.  G«riiuD  Society,  lu  Fa.  St.  2fil. 
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importance,  in  which  thousands  of  persons  are,  orrery  aoon  will 
be,  interested;  for  the  members  of  these  corporations  areincreftB- 
ing  rapidly  and  daily.  On  mature  reflection,  it  appears  to  me 
that,  without  an  express  power  in  the  charter,  no  man  can  be 
disfranchised,  unless  he  has  been  guilty  of  some  offense,  which 
either  affects  the  interests  or  good  government  of  the  corpo- 
ration, or  is  indictable  by  the  law  of  the  land. ' '  It  was  accordingly 
held  that  the  by-law  was  void^  and  a  peremptory  mandamxi^  was 
issued  to  restore  the  member  to  his  franchise.^  In  another  ease 
in  the  same  State,  it  appeared  that  two  members  of  an  incorpo- 
rated dub  were  sitting  together  in  conversation  in  the  bar-room 
of  the  club-house ;  that  a  third  member  came  in  and  used  insulting 
language,  understood  by  one  of  the  two  to  be  applied  to  himself , 
who  thereupon  strncJc  the  offender; — yet  the  act  was  held  not 
such  as  would  justify  his  expulsion  from  the  club  by  the  mem- 
bers thereof.'  Mr.  Justice  Woodward  made  his  decision  in  tbia 
case  turn  upon  the  fact  that  the  corporaUon  was  the  owner  of 
property.  He  said:  **  But  what  is  conclusive  of  this  case  is,  that 
the  corporation  possesses  property,  real  and  personal,  and  is  at 
liberty  to  accumulate  more  until  an  annual  revenue  of  $3,000, 
comes  to  be  enjoyed ;  and  the  relator  has  purchased  and  paid  for 
the  right  to  participate  in  that  franchise.  It  is  not  a  joiat-ttock 
company  at  present,  for,  under  its  by-laws,  no  pecnniary  profits 
are  divisible  among  the  members ;  but  it  may  become  so,  and 
whether  it  does  or  not,  the  relator  has  a  vested  interest  in  its 
estate,  and  cannot  be  deprived  of  it  by  the  proceedings  that  were 
had  against  him.  On  this  point  the  authorities  are  clear,  and 
without  conflict.  Nothing  but  an  express  pow^  in  the  charter 
can  authorize  a  money  corporation  to  throw  overboard  one  of  its 
members.  I  have  shown  that  the  act  of  incorporation  contained 
no  such  power.  On  the  contrary,  it  excluded  it;  for  the  pro- 
viso reads  that  *  nothing  herein  contained  shall  be  so  construed 
as  to  authorize  said  Philadelphia  Association  and  Beading  Boom 
to  do  any  other  act  or  acts  in  their  corporate  capacity  than  are 
herein  expressed.'''  The  decision  is  believed  to  be  unaoond. 
Not  only  most  incorporated  clubs,  but  also  religious,  b«aevoleat 

^  Com.  V.  St.  Patrick's  Benevolent  >  Evans    v.  FhUadelphia  Club,  00 

Soc,  2  Blnn.  (Pa.)  441,  449;  ».c,  4  Am.      Pa.  St.  107. 
Dec.  453.  <  iMd.  lis. 
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'  '1  for  ideal  purposes,  generally  owd  more 
-^  ^-e  rights  of  the  members  are  usufruc- 

.  <^  .6,  according  to  the  entire  current  of 

'  ,-y  M,  corporations  stand  upon  an  entirely  dif- 

^  ,    '^  joint-stock  corporations,  organized  for  mere 

^  respect  of  the  power  of  expulsion  over  their 

'1}  the  coH^  of  a  club  organized  for  eocial  purposes, 

.rst  duties  of  the  member  toward  the  club  would  aeem 
keep  the  peace  with  his  fellow-members.  While  the 
might  not  exercise  the  power  of  expulsion  over  him  for  a 
reach  of  the  peace  against  another  member,  committed,  so  to 
Bpeak,  in  pais,  yet  it  should  seem  that  it  might  clearly  do  so,  for 
a  bread)  of  tiie  peace  against  saoh  a  member  committed  in  the 
cli^house  itself.  It  should  further  be  added  that  upon  an  ap- 
peal to  the  ODurt  io  bank  the  judgmmit  waa  affirmed  by  an  equal 
diviiion  of  the  court. 

f  8<IO.  Ketnaal  to  Submit  to  ArMtration  cw  to  Oomplr  with 
A.inrd. — As  suggested  in  the  previous  chapter,  the  judicial 
tatris  have  always  been  jealous  of  the  establishment  of  private 
niles  or  engagements  by  which  persons  surrender  their  right  to 
tppeal  for  justice  to  the  courts  of  their  country;  and,  as  here- 
after seea,^  the  Supreme  Court  of  the  United  States  has  held  that 
a  statute  of  a  State  requiring  a  foreign  corporation,  as  a  condi- 
tion of  doing  business  within  the  State,  to  enter  into  an  agree- 
ment not  to  remove  suits  against  it  from  the  State  to  the  Federal 
conrts,  has  been  held  bad.  Upon  similar  lines  of  reasoning, 
courts  have  refused  to  uphold  an  expulsion  of  a  member  of  a 
corporation  because  of  bis  refusal  to  comply  witb  a  regulation 
requiring  differences  to  be  submitted  to  arbitration,  and  also  be- 
cause of  his  refusal  to  comply  with  an  award  made  by  arbitrators 
"ppointed  in  conformity  with  the  regulations  of  the  corporation. 
According  to  the  discipUne  of  the  Methodist  Episcopal  Church, 
ttywhicha  society  of  tbat  ehurck  called  the  African  Methodist 
Episcopal  Society  was  governed,  disputes  between  members  were 
to  be  settled  by  arbitration,  and  any  member,  who  should  com- 
mence an  action  at  law  against  another  member,  was  liable  to 

'  Pott,  s  Cb.  196. 
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expuIsioDy  *'  except  the  case  be  of  such  a  nature  as  required  and 
justified  a  process  at  law."  A  member  was  tried  upon  a  charge 
of  havingy  contrary  to  the  rules  and  discipline  of  the  society, 
entered  a  lawsuit  against  another  member,  was  found  guilty  and 
expelled.  In  a  proceeding  by  mandamits  to  compel  the  society 
to  restore  him  to  his  membership,  the  return  set  forth  that  the 
relator  had  brought  suit  against  one  Howell,  a  member  of  the  so- 
ciety, in  violation  of  its  rules,  but  did  not  aver  that  the  case  was 
not  of  such  a  nature  as  required  and  justified  a  process  at  law. 
It  was  held  that,  because  of  this  omission  the  case  was  not  brought 
within  the  exception  to  the  rule,  and  that  the  return  failed  to 
show  lawful  grounds  for  the  expulsion  of  the  member.  A  per- 
emptory writ  to  restore  him  to  his  membership  was  accordingly 
awarded.^  So,  the  mere  fact  of  a  non-compliance  with  an  award 
made  by  arbitrators,  appointed  in  conformity  with  the  articles  of 
association  of  a  mercantile  exchange j  has  been  held  insufficient 
ground  to  warrant  the  expulsion  of  the  member,  —  the  view  of 
the  court  being  that  <■  if  the  defendant  [the  corporation]  has  the 
power  and  authority  to  act  as  an  arbitration  court  under  its 
charter,  in  relation  to  all  claims  of  one  of  its  members  against 
another,  arising  from  cotton  transactions,  its  decisions  and  awards  • 
are  subject  to  be  reviewed  and  examined,  so  far  as  the  legal 
rights  of  the  parties  are  concerned,  by  the  judicial  tribunals  of 
the  State,  in  the  same  manner  as  the  awards  to  other  arbitrators 
are  reviewed  and  examined.' 

§  870.  Illustration. —  The  articles  of  association  of  a  cotton  ex* 
change,  coutained  the  followiug  provision:  '^  Any  member  who  shall  be 
accused  of  willfully  violating  the  constitution  and  by-laws,  or  of 
fraudulent  breach  of  contract,  or  of  any  proceeding  inconsistent  with 
the  just  and  equitable  principles  of  trade,  or  of  other  misconduct,  maj. 
on  complaint,  be  summoned  before  the  full  board  of  directors ;  and  if 
the  charges  against  him  be,  in  the  opinion  of  the  board,  substantiated, 
he  may,  by  a  vote  of  not  less  than  two-thirds  of  the  members  of  the 
board,  be  suspended  or  expelled  from  the  exchange."  Another  article 
provided  that  all  claims  of  one  member  against  another,  arising  from 
cotton  transactions,  should  be  subject  to  arbitration,  specified  the 
manner  in  which  the  arbitration  should  be  had,  and  established  a  board 

1  Green  o.  African  Methodist  Epis-  *  Savannah    Cotton    Exchange  v. 

copal  Soc,  1  Serg.  &  K.  (Pa.)  254.  State,  54  Ga.  ncs,  CTO. 
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ot  appeals.  It  was  held  that  the  failure  of  a  member  to  comply  with 
an  award  reDdered  upon  Buch  an  arbitration,  against  bis  protest  that 
the  exchange  had  no  jurisdiction  of  the  matter  in  issue,  was  not  suofa 
miscoDdact  as  would  authorize  his  expulsion.'  The  opinion  in  this  case 
iloes  not  seem  to  rest  upon  any  sound  foundation.  The  articles  ot 
association  appear  to  have  been  the  fundamental  law  of  the  corporation, 
its  charter.  They  constituted  the  compact  between  its  members,  into 
wbich  every  member  entered  when  he  became  a  member,  and  the  ex- 
pulsion appears  to  have  talcen  place  strictly  in  accordance  with  that 
compact.     No  sound  reason  is  given  by  the  court  for  its  conclusion. 

§  871.  Appeallngr  to  the  Judicial  Oonrta. —  Where  tbd  char- 
ter of  a  corporation  declared  its  purpose,  among  other  things, 
to  be  "  to  adjust  controversies  between  its  members,  and  to  es- 
tablish just  and  equitable  priuciples  iu  the  cotton  trade ; "  and 
gave  it  power  to  make  all  proper  and  need£ul  by-laws,  not  con- 
trary to  the  constitution  and  laws  of  the  State  of  New  York  or 
of  the  United  States  ;"  and  "  to  admit  new  members  and  expel 
any  member,  in  such  manner  as  may  be  provided  by  tho  by- 
laws;" and  the  by-laws  provided  for  the  expulsion  of  members 
for  improper  conduct,  but  did  not  state  what  should  be  considered 
■  as  such ;  and  there  was  in  the  charter  or  by-laws  no  express 
authority  to  determine  who  was  the  owner  of  a  right  to  a  mem- 
bership in  dispute, —  it  was  held  that,  in  tho  case  of  a  dispute 
as  to  the  right  to  a  membership,  one  who  had  been  a  member 
claiming  the  right  to  retain  his  membership  against  iinother  party 
claiming  to  have  acquired  it,  was  not  guilty  o*  improper  con- 
tract in  appealing  to  the  judicial  courts  for  an  injunction  upon 
the  corporation  to  prevent  a  sale  of  his  seat.  The  case  was  that 
the  relator  was  in  default  upon  a  contract,  and  the  by-laws  pro- 
vided that  in  such  a  ca^e  hia  membership  should  bo  disposed  of 
by  sale,  .ind  it  was  so  disposed  of,  and  he  sued  out  a  writ  of  in- 
junction  restraining  the  sale,  and  because  of  bis  thus  appealing 
to  the  judicial  courts  his  membership  was  declared  forfeited; 
and  it  was  held  that  he  was  entitled  to  be  reinstated  by  man- 
damus.' 

■  SsTaonah    Cotton     Eichange    t>.      change,  S   Hun    (N.    Y.),     216,    219. 
Stale,  64  Ga.  668.  Compare  Belton  v.  HUch,    109  M.  Y. 

*  People  n    New  York  Cotton  Ex-      19S. 
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§  872.  Negligrence,  Mlscondact  in  Office,  or  any  Other  Rea- 
sonable Cause.  —  The  foregoing  decisions,  with  relation  to  social 
ohtbs,  are  based  upon  the  analogy  of  a  decision  rendered  in  1850  by 
Lord  Langdale,  M.  R. ,  in  a  case  where  the  court  was  applied  to  to  re- 
instate certain  directors  of  a  joint-stock  partnership,  who  had  been  ex- 
pelled under  the  following  circumstances :  The  expulsion  took  place  at  a 
meeting  of  the  company  regularly  convened.  Resolutions  were  passed, 
removing  the  directors  in  question  for  misconduct.  The  resolutions 
were  based  upon  a  provision  of  a  deed  of  settlement  of  the  company,  to 
the  effect  that  such  a  meeting  might  remove  any  directed  ''  for  negli- 
gence, misconduct  in  office,  or  any  other  reasonable  cause."  It  was 
held,  on  a  motion  to  set  aside  the  proceedings  of  expulsion,  and  also  for 
the  election  of  new  directors  and  for  an  injunction  to  restrsun  the  new 
directors  from  acting,  —  that  the  expression  '' reasonable  cause,*' in 
the  deed  of  settlement  did  not  refer  to  such  cause  as,  in  a  court  of  jus- 
tice, would  be  held  reasonable,  but  only  to  such  a  cause  as  should  be 
deemed  reasonable  to  the  shareholders  assembled  at  a  meeting  duly  con- 
vened, and  therefore  that  the  court  had  no  jurisdiction  to  interfere. 
Nor,  where  no  case  of  direct  fraud  was  proved,  to  determine  whether  the 
decision  of  the  meeting  had  or  had  not  been  unduly  influenced  by  xm- 
f  ounded  statements  made  by  persons  taking  an  active  part  in  the  pro- 
ceedings. As  this  may  be  deemed  in  some  sense  a  leading  case  by 
reason  of  its  being  the  foundation  of  the  law  relating  to  the  expulsion 
of  the  members  of  social  clubs,  it  will  be  profitable  to  set  out  the  rear 
soning  of  Lord  Langdale  in  his  opinion.  He  said:  ^' Now  the  27th 
clause  of  the  deed  provides  ^  that  an  extraordinary  general  meeting 
specially  called  for  the  purpose  may  remove  from  his  office  any  director 
or  auditor  for  negligence,  misconduct  in  office  or  any  other  reasonable 
cause.'  The  argument  for  the  plaintiffs  rested  on  the  all^ation  that 
the  general  cause  of  removal  referred  to  in  the  clause,  being  expressed 
to  be  reasonable,  prevents  the  power  referred  to  from  being  a  power  to 
remove  at  pleasure  arbitrarily  or  capriciously,  and  made  it  requisite 
that  the  proceedings  for  exercising  the  power  should  be  in  its  nature 
judicial,  and  that  the  reasonable  cause  should  be  such  as  a  court  of  jus- 
tice would  consider  good  and  sufficient.  If  this  argument  could  be  sus- 
tained, all  proceedings  at  such  meeting  would  be  subject  to  the  review 
of  the  courts  of  justice,  which  would  have  to  inquire  whether  the  cause 
of  removal  which  was  charged  was  in  their  view  reasonable,  whether  the 
charges  were  bona  fide  brought  forward,  whether  they  were  substan- 
tiated by  such  evidence  as  the  nature  of  the  case  required,  and  whether 
the  conclusion  was  come  to  upon  a  due  consideration  of  the  charge  and 
evidence.  But  the  deed  is  silent  as  to  these  matters,  and  the  question 
is  whether  any  such  power  of  control  in  the  courts  of  justice  is  to  be 
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inferred  from  the  words  '  reasoDKble  caose  *  cootuned  in  Oie   27Ui 
clftnse ;    wfaetlier  the  expression  *  reasonable  caase '  contained  in  each 
a  deed  of   k  trading  partnership  can  be  held  to  be  Buch  a  caase,  as 
npoD   investigation  in  a  coart  of  justice  must  be  held  to  be  bona  JIde 
founded  on  Bafflcient  evidence    and  jnst ;    or  whether  it  onght  not  to 
be  held  to  mean  such  cauae  as,  in  the  opinion  of  the  shareholders  duly 
uaembled,  ehall  be  deemed  reasonable.     We  tbink  the  latt«ri9  the  true 
oonstructioQ  and  effect  of  the  deed.     In  a  moral  point  of  view,  no 
doabt,  every  chai^  of  a  cause  of  removal  ought  to  be  made  b&nafide, 
substantiated  by  suOicient  evidence,  and  determined  on  a  due  consider' 
■tion  of  the  charge  and  evidence ;  and  those  who  act  on  other  principles 
may  be  guilty  of  a  moral  offense ;    they  may  be  very  unjust,  and  those 
who  (being  present  at  the  meeting)  are  innocently  misled  by  the  state- 
ments made  to  them,  have  no  doubt  a  jost  right  to  complain  that  they 
have  been  led  to  conciir  in  an  unjust  act.     But  the  question  is,  whether 
bj  this  deed  the  shareholders  duly  assembled  at  a  general  meeting  might 
cot,  or  had    not  a  right  to,  remove   ft  director  for   a  cause  wbich  they 
thought  reasonable,  without  its  being  incumbent  upon  them  to  prove 
to  this  or  any  other   court  of  justice   that   the   charge  was  true  and 
the  decision  just,  and  that  the  case  was  substantiated  after  a  due  eon- 
iideration  of  the  evidence  and  charge.     We  cannot  take  npon  ourselves 
to  say  that  in  the  case  of  a  trading  partnership  like  this,  this  court  has, 
upon  such  a  clause  in  the  deed  of  partnership,  jurisdiction  or  authority 
to  determine  idiether,  by  the  unf  oonded  speech  of  any  sapporter  of  the 
cturge,  the  shareholders  present  may  not  have  been  misled  or  unduly  in- 
flueaced.     All  such  meetings  are  liable  to  be  misled  by  false  or  erroneous 
statements,  and  ttie  anwunt  of  error  or  injustice  thereby  occasioned 
can  rarely,  it  ever,  be  ^predated.     This  court  might  inquire  whether  the 
meeting  was  regularly  held,  and  in  oases  of  fraud  clearly  proved,  might 
pei^ps  interfere  with  the  actsdone ;  but  supposing  the  meeting  to  be  reg- 
Qlarly  convened  and  held,  the  shareholders  assembled  at  such  meeting  may 
exercise  the  powers  given  them  by  the  deed.     The  eflect  of  speeches  and 
representations  cannot  be  estimated,  and  for  those  who  think  themselves 
■egrieved  by  such  representations,  or  think  the  conclusion  unreasonable, 
it  would  seem  th^  the  only  remedy  is  present  defence  by  stating  the 
truth  sod  demaitding  time  for  investigation  and  proof,  ot  the  calling  of 
aootber  meeting  at  which  the  whole  matter  may  be  reconsidered.     The 
plaiatilTs  objecting  to  this  meeting  and  considering  it  illE^ol,  protested 
^nst  it,  but  abstained  from  attending,  and  tJierefore  made  no  answer 
or  defense  to  and  required  no  proof  of  the  charges  made  against  them. 
The  sdoptioQ  at  this  coarse  was  unfortunate,  but  does  not  aSarA  any 
grounds  for  the  interferenoe  of  this  court.     We  are  far  from  thinkiBg 
that  the  chaises  made  by  Hr.  Snell  against  the  plaintiffs  and  Mr.  John- 
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son  were  well  founded.  He  appears  to  have  made  a  very  exaggerated, 
and  in  some  respects  an  unfounded  statement ;  and  in  the  present  state 
of  the  evidence,  if  the  question  were,  whether  the  charges  were  well 
founded,  we  might  think  it  our  duty  to  say  that  they  are  not.  But  as 
the  real  question  is  whether  the  shareholders  at  the  meeting  had  not  a 
right  to  remove  directors  for  such  causes  as  to  them  seemed  reasonable, 
and  as  we  think  that  on  the  true  construction  of  the  deed,  they  had  such 
right,  we  are  of  opinion  that  the  order  granting  an  injunction  ought  to 
be  discharged.''  ^ 

§  873.  BSxpnlsion  of  Members  of  Incorporated  Medical 
Societies.  — Following  the  decision  of  Lord  Mansfield  in  Bex  v. 
Mayor  of  Liverpool,^  it  has  been  held  by  the  New  York  Court 
of  Appeals,  that  the  only  common  law  grounds  of  expulsion 
on  which  a  medical  society,  incorporated  under  the  statutes  of 
that  State,  can  expel  a  member,  are  these:  1.  A  violation  of 
duty  to  the  society,  as  a  member  of  the  corporation.  2.  Offenses 
as  a  citizen  against  the  laws  of  the  country.  3.  A  breach  of 
duty  in  respect  alike  to  the  corporation  and  the  laws.  And  that 
the  only  statutory  ground  of  expulsion  was  the  presentment  of 
a  formal  charge  by  a  two-thirds  vote  of  the  society,  and  a  con- 
viction by  the  county  court  **  of  gross  ignorance  or  misconduct 
in  his  profession,  or  of  immoral  conduct  or  habits."  It  was 
further  held  that  the  code  of  medical  ethics,  adopted  by  the  by- 
laws of  a  county  society,  is  obligatory  on  the  members  alone, 
and  its  non-observance,  previous  to  membership,  furnishes  no 
legal  cause  for  expulsion.^  A  member  of  the  Massachusetts 
Medical  Society  was  tried  and  unanimously  expelled  upon  a 
charge  of  **  gross  immorality^'**  the  grounds  of  the  case  being 
that  for  a  large  sum  of  money  he  had  relinquished  bis  practice  to 
another  member  of  the  society,  had  gone  out  of  the  State  for  a 
year  or  more,  and  then  had  returned  and  broken  his  con/rac^  with 
such  member  by  resuming  his  practice.  This  fact  was  substan- 
tially admitted,  and  the  accused  had  full  opportunity  of  being 
heard  in  his  defense.  The  society,  under  its  by-laws,  the 
validity  of  which  were  not  challenged,  had  power  to  expel  a 
member  for  (among  other  things)  <<  any  gross  and  notorious  im- 

1  Inderwlck  v.  Snell,  2  Mac.  AG.  '  People  o.  Medical  Soc.,  82  N.  T. 

216,  221.  187,  194. 

«  2  Burr.  732. 
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morality."  The  court  refused  to  restore  him  by  mandamua, 
proceediDg  upon  the  view  that  such  a  case  had  cot  been  shown 
as  to  warrant  the  exercise  of  that  extraordinary  power.  Mr. 
Chief  Justice  Shaw  said;  "The  medical  society,  both  by  its 
charter  and  by-laws,  had  jurisdiction  to  inquire  into  and  paas 
judgment  upon  the  conduct  of  its  members,  and,  in  a  proper 
case,  to  expel  a  member;  and,  'gross  immorality'  in  a  pro- 
fessional transaction,  having  a  tendency  to  bring  the  profession 
into  diBbonor  before  the  community,  if  distinctly  charged  and 
proved,  may  be  of  such  character  as  to  justify  the  exercise  of 
their  power.  The  proceedings  appear  to  have  been  conducted 
with  deliberation,  and  several  opportunities  were  given  to  the 
petitioner  to  be  heard  before  the  committee  and  the  counsel- 
ors, and  the  vote  of  expulsion  was  unanimous.  Without  saying 
thst'the  court  would  in  no  case  afford  its  authority  by  writ  of 
mandarnvs  to  restore  a  member  wrongfully  expelled  from  such 
society,  we  cannot  perceive,  upon  examination  of  the  proceed- 
ings, any  evidence  of  haste  or  prejudice  against  the  petitioner, 
or  that  the  society  came  to  a  wrong  decision,  or  acted  in  vio- 
ktion  of  the  petitioner's  rights."*  It  seems  that  the  doctrine 
of  twice-in-jeopardi/  does  not  apply  to  a  proceeding  to  expel 
a  member  from  a  medical  society.  Accordingly,  it  has  been 
held  that  such  a  society  is  not  precluded  from  preferring 
chaises  against  one  of  its  members  by  the  fact  of  having 
once  refused  to  prefer  the  same  charges.^  The  mere  fact 
that  the  member  has  been  tried  upon  an  indictment  for  the 
charge  in  a  court  of  criminal  jurisdiction  and  acquitted,  does 
not  deprive  the  medical  society  of  jurisdiction  to  try  him  upon 
a  charge  of  having  committed  the  same  offense,  in  so  far  as 
it  affects  his  right  of  membership  in  the  society,  and  affords 
Qo  bar  to  an  inquiry  under  the  statute  for  the  purpose  of 
depriving  him  of  his  right  to  practice  physic  and  surgery."  A 
alalule  which  undertakes  to  regulate,  by  some  general  provision, 
the  practice  of  physic  and  surgery  within  the  State,  and  which, 
with  a  view  to  the  moral  character  as  well  as  the  learning  and 
skill  of  the  members,  gives  to  county  medical  societies  the  right 

■  BoiTOW  v.  MassftchiiBette   Ued.  '  Be  Sialtb,   10  Wend.   (K.  T)  i». 

Boc.,  13  Cash.  (BfMS.)  i02,  409.  *  Ibid. 
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to  try  any  of  thmr  members  against  whom  specific  ohacgefi  of 
gross  ignoranoe  or  professional  misoondnet  or  of  immond  oon- 
duct  or  habits  may  be  broaght,  —  has  been  hold  nci  unconsiitu- 
tionalt  as  being  prohibited  by  tbat  clause  of  the  bill  of  rights  of 
the  constitution  of  the  State  which  declares  thast  no  person  shall 
be  held  to  answer  for  a  capital  or  otherwise  infamoas  crime, 
with  certain  exceptioois,  unless  on  presenlment  or  indictment  by 
a  grand  jury.  Nor  does  it  conflict  with  those  provisions  of  the 
State  and  Federal  constitution  which  secure  to  the  ciUsen  the 
right  of  trial  by  jury ;  nor  to  a  provision  of  the  State  coastuu- 
tion  prohibiting  the  establishment  of  any  new  court,  except  such 
as  shall  proceed  according  to  the  course  of  the  common  law.^  The 
•ooort  reasoned  thus:  <*  When  the  constitution  speaks  of  a  person 
not  being  held  to  answer  for  a  capital  or  otherwise  infamous  crime, 
unless  on  presentment  or  indiGtnient,  etc.,  it  means,  to  answer  in 
a  oourse  of  criminal  proceedings ;  to  answer  criminaUter^  with 
a  view  to  pnmshment  under  the  criminal  laws,  and  has  no  refer- 
^enoe  whatever  to  those  collateral  or  incidental  proceedings  which 
are  disciplinary  in  their  character  or  have  exclusive  regard  to 
some  special  character  or  relation  which  belongs  to  the  indivkittal. 
The  provision  in  the  oonstitution  of  the  United  States  in  relation 
to  the  trial  by  jury,  applies  only  to  the  Federal  courts;  and  our 
State  constitution  secures  the  right  in  all  cases  in  which  it  has 
heretofore  been  used.  Now,  it  never  was  in  use,  before  <»r  since 
the  adoption  of  the  constitutioda,  in  eases  like  this.  It  appliesonly 
to  cases  of  trials  of  issues  of  fact  in  civil  and  criminal  proceed- 
ings in  courts  of  justice.  The  proceedings  under  this  statute  are 
not  a  trial  as  for  an  offense  with  a  view  to  puoishment,  but  a 
mere  summary  inquiry  to  ascertain  fax^ts  for  a  collateral  pur- 
pose. Nor  is  this  a  court  proceeding  differently  from  the  course 
of  the  coonmcm  law.  The  provision  of  oor  oonstitution  which 
forbids  the  creation  of  such  courts,  refers,  as  was  correctly 
urged  in  argument,  to  courts  exercising  the  usual  jurisdictien  of 
courts  of  law,  bat  pax>ceeding  by  modea  unknown  to  the  common 
law ;  but  it  does  not  prohibit,  and  never  has  been  considered  as 
prohibiting  the  organization  of  various  tribunals,  as  eommis- 
sioners,  etc.,  for  other  purposes  than  the  administration  of  civil 

1  mdy  449,  4M. 
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nr  crimiDal  justice*  The  power  oonferred  by  this  BtaUiUte  is- 
similar  in  its  character  and  consequences  to  that  which  is  pos- 
seaeeil  by  the  ooorte  of  record  of  tiiis  State  over  coiinseUors, 
solicitors  and  attorneys."  ^ 

§  874.  Member  af  Trades  XTBiOB  W<MPkiii^  for  Partlee 
airaiiMt  Whom  a  Strike  had  been  Ovdeved.  —  Where  an  anin- 
corporated  trades  u,nion  consisting  of  journeymen  tailors  had  a 
constitution  which  provided  for  no  other  ground  of  expulsion 
than  that  *'  if  any  member  defrauds  thie  union*  he  shall  be  dealt 
with  as  the  central  body  may  decide,"  —  it  was  held  that  a  mem- 
ber of  an  association  having  a  benefit  fund  could  not  be  lawfully 
expelled  when  he  was  guilty  of  no  other  offenee  than  that  of 
working  for  parties  against  whom  a  strike  had  been  ordered; 
such  an  offense  under  the  laws  being  punishable  by  a  fine  only; 
that  an  expulsion  for  such  a  cause  was  not  in  good  faith,  was 
not  fair,  and  was  contrary  to  natural  justice ;  and  that  the  charge 
that  •*  conspiracy  to  injure  and  destroy  the  union  "  was  in  sub- 
stance but  a  pretext  to  punish  him  for  an  offense  subjecting  him 
to  a  fine  only,  in  a  manner  wholly  different  from  the  imposition 
of  the  penalty  provided  therefor.  The  trial  and  conviction  of 
the  member  was  described  as  *^  a  travesty  upon  justice,  and  lack- 
ing in  the  essential  elelments  of  fairness,  good  faith  and  candor, 
which  should  characterize  the  actions  of  men  in  passing  upon  the 
rights  of  their  fellowmen."  * 

{  875.  EnUating'  te  the  TofBBteer  Army  in  Time  of  War.  — 

The  by-laws  of  an  incorporated  beneficial  association  provided 
that  "  no  soldier  of  a  standing  army,  seaman,  or  mariner  shall 
be  capable  of  admission ;  and  any  member  who  shall  voluntarily 
enlist  as  a  soldier,  or  enter  on  board  of  any  vessel  aa  a  seaman 
or  mariner  shall  thenceforth  lose  his  membership."  A  member 
joined  a  volunteer  corps,  raised  in  another  State,  who  tendered 
their  services  to  the  United  States  under  the  act  of  1846,  and 
were  accepted  and  mustered  into  the  service.  The  relator  con- 
tinued in  such  service  in  the  war  with  Mexico,  until  the  expiration 

1  Ibid,,  467.  Mutual  Protectiye  Union,  S  N.  T.  Supp. 

*  otto  V.  Tailors'  &c.  Union,  75  Cal.      702. 
308}  315, 316.     Compare  Merscheim  v, 
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of  his  term.  It  was  held  that  this  act  did  not  authorize  his  ex- 
pulsion from  the  association,  and  he  was  restored  by  mandamus. 
As  he  joined  a  volunteer  corps  and  as  the  prohibition  was  against 
becoming  a  soldier  of  <<  a  standing  army,"  the  act  which  he  had 
done  was  not  strictly  within  the  prohibition.  The  court  con- 
ceded to  such  a  society  the  power  of  limiting  its  benefits,  so  as 
to  exclude  members  who  should  become  sick  or  disabled  in  con- 
sequence of  the  perils  of  war,  leaving  such  to  be  provided  for 
by  the  government.  The  court  also  suggested  that  it  might 
have  been  the  duty  of  the  court  in  the  first  instance,  to  withhold 
its  certificate  to  a  society  having  such  a  constitution,  on  the 
ground  that  the  provision  deterred  its  members  from  serving 
their  country  in  time  of  peril.* 

§  876.  Trial  Under  an  Act  of  the  Liesrislatnre  Passed  Sab- 
seqnently  to  the  Offense.  —  It  has  been  held  that  where  rights 
are  conferred  by  an  act  of  the  legislature  subject  to  determina- 
tion in  a  certain  manner,  and  the  power  to  modify,  alter  or  re- 
peal such  act  is  reserved,  the  legislature  may  prescribe  a  new 
and  different  mode  in  which  the  rights  may  be  put  an  end  to; 
and  that  under  such  modification  of  the  law  a  forfeiture  of  rights 
may  be  declared  although  the  acts  which  are  the  cause  of  the 
forfeiture,  happened  previous  to  such  modification  •  It  was  so 
held  where  the  subject  of  the  inquiry  was  the  validity  of  the  ex- 
pulsion by  a  medical  society  of  one  of  its  members  under  an  act 
of  the  legislature  changing  the  mode  of  procedure,  which  act 
was  passed  subsequently  to  the  commission  of  the  offense 
charged.' 

1  Franklin  Ben.  Asao.  o.  Com.,  10         *  Be  Smith,  10  Wend.  (N.  T.)  449. 
Fa.  St  S57. 
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AbTICLE   II.       COBPOBATE   PbOCEXDINGS   TO   EXPBL. 


SicnoN 

881.  Most  proceed  upon  notice,    in- 

quiry and  hearing. 

882.  What  this  principle  includes. 

883.  Right  to  notice  exists  although 

the  evidence  against   the  ac- 
cused may  be  very  cogent. 

884.  iDStances  showing  the  right  to 

notice. 

885.  Analogous  principle  that  a  public 

officer  is  not  remoyable  with- 
out notice. 

886.  Denying  the  privilege  of  cross- 

examination. 

887.  Bight  to  an  opportunity  to  be 

heard    on     an     ecclesiastical 
appeal. 

888.  Expulsion  after  an  acquittal  and 

without  a  second  trial. 

889.  Expulsion  after  first  trial  which 

is  a  nullity. 


Section 

890.  When   second  notice  not  neces- 

sary. 

891.  Incidents  of  the  notice  and  its 

service. 

892.  Effect  of  change  of  residence  in 

connection  with  by-law  re- 
quiring members  to  notify 
their  residence  to  the  so- 
ciety. 

898.  Of  the  corporate  tribunal  and  its 
constitution. 

894.  Illustrations:  expulsion  by  a 
two- thirds  vote. 

896.  Jurisdiction  of  standing  com- 
mittee of  brokers'  board. 

896.  Illustration. 

897.  Of  the  trial  and  the  evidence. 

898.  Necessity  of  a  sentence  of  expul- 

sion. 

899.  Right  of  appeal. 


§  881.  Mast  Proceed  upon  Notice^  Inqairy  and  Hearing.  — 

It  is  absolutely  essential  to  the  validity  of  the  amotion  of  an  of- 
ficer of  a  corporation,^  or  of  the  suspension  or  expulsion  of  a 
member  of  an  incorporated  or  unincorporated  society,  that  the 
accused  should  be  notified  of  the  charges  against  him,  and  of 
the  time  and  place  set  for  their  hearing ;  that  the  accusing  body 
should  proceed  upon  inquiry,  and  consequently  upon  evidence; 
and  that  the  accused  should  have  a  fair  opportunity  of  being 
heard  in  his  defense.^    This  rule,  it  is  said,  is  not  confined  to 


>  AnU,  §  820. 

<  Bagg'8  Case,  11  Co.  Bep.  93,  99; 
Fisher  9.  Eeane,  11  Ch.  Div.  853;  Hop- 
kUiBon  V,  Marquis  of  Exeter,  L.  R.  5 
Sq.  68;  Labouchere  o.  Earl  of  Wham- 
cUffe,  13  Ch.  Div.  846;  Wood  v. 
Woad,  L.  R.  9.  Exch.  190 ;  Inness  v, 
WyUe,  1  Car.  ft  K.  257;  Willis  v. 
Childe,  18  Beay.  117;  Murdock  v. 
Phillips  Academy,  12  Pick.  (Mass.) 
M4;  Hutchinson  v.  Lawrence,  67 
How.  Pr.  (N.  Y.)  88;  Re  Hammersmith, 


4  Exch.  87,  97;  Capell  v.  ChUd,  2 
Cromp.  &  J.  558,  579;  People  v.  Fire 
Department,  81  Mich.  458, 465 ;  Roehler 
V.  Mechanics*  Aid  Society,  22  Mich.  86 ; 
Com.  V.  German  Society,  15  Pa.  St.  251 ; 
Reg.  V.  Saddler's  Company,  10  H.  L. 
Cas.  404 ;  Com.  v,  Pennsylvania  Asso.  2 
Serg.  &  R.  CPa.)  141 ;  White  v,  BrowneU, 
4  Abb.  Pr.  (n.  S.)  (N.  Y.)  152,  199;  $. 
c.  2  Daly  (N.  Y.),  829;  Loubat  v,  Leroy, 
40  Hun  (N.  Y.),  546,  552;  Fritz  v.  Muck, 
62  How.  Pr.  (N.  Y.)  69;  Rex  v.  IJniver- 
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the  conduct  of  strictly  legal  tribunals,  but  is  applicable  to  every 
tribunal  or  body  of  persons  invested  with  authority  to  adjudicate 
upon  matters  involving  civil  consequences  to  individuals.^  So 
far  as  the  writer  knows^  there  are  but  two  ez;ceptions  to  this 
rule:  1.  In  cases  of  amotion  from  corporations,  where  the 
member  becomes  a  non-resident,  so  that  it  is  impracticable  to  give 
him  notice.^  2.  In  cases  of  certain  mutual  benefit  societies, 
whose  rules  provide  that  the  non-payment  of  an  assessment  after 
notice  shall,  ipso  facto y  work  a  forfeiture  of  membership,  or  of 
the  member's  benefit  certificate.  These  rules  are  upheld,  on  the 
principle  that  the  right  to  notice  and  a  hearing  is  not  a  right  of 
so  high  a  nature  that  it  may  not  be  waived  by  a  person  who  is 
9ui  jurisy  and  that  a  member  of  such  a  society  may  therefore 
part  with  it  by  contract^  in  agreeing  to  become  a  member  of  the 
society,  subject  to  its  rules  and  regulationsy  among  which  is  the 
regulation  in  question.'  But  where  there  is  no  rule  providing  for 
an  ipso  facio  forfeiture,  the  general  principle  obtains  that  the 
member's  right  of  membership  is  not  forfeited,  unless  an  adjadi- 
cation  of  forfeiture  has  been  made  by  the  society  or  its  preseribed 
judicatory,  in  a  proceeding  which  has  taken  place  upon  inquiry, 


sity  of  Cambridge  (Dr.  Bentley's  Case), 
1  Str.  557;  9,  c.2Ld.  Bsym.  1834;  Fort. 
202;  Ex  parte  Bunshay*  IS  Ad.  &  Bl. 
(K.  8.)  178,  189;  Bex  v.  Town  of  Llver- 
pool,  2  Ban.  728,  781 ;  Wachtel  v.  Noah 
Widows*  Ac.  Society,  84  N.  Y.  28;  8, 
c.  88  Anu  Bepi.  478 ;  Soathem  Flank 
Boad  Company  o.  Hlxon^5  lod.  165; 
People  V.  St.  Franciscofl  Benevolent 
Society,  24  How.  Pt.  (N.  T.)  216;  De- 
lacy  V.  Neuse  Blver  Nav.  Co.,  1  Hawks 
(N.  C),  274 ;  Bartlett  «.  Medical  So- 
ciety, 82  N.  T.  187;  Washington  Be- 
nevolent Society  V.  Bacher,  20  Pa.  8L 
425;  State  9.  MUwaakee  Chamber  of 
Commerce,  47  Wis.  670;  People  9. 
Yonng  Men's  Society,  65  Barb.  (N.  T.) 
367;  Beg.  «.  Archbishop  of  Cantor- 
bnry,  1  Bl.  ft  £L  545,  559;  Beaarain 
V.  Seo«t,  3  Camp.  388.  Medical  &  Sar- 
gkal  Society  «.  Weatherly,  76  Ala.  248 ; 
Lambert  •.  Addiaon,  46  L.  T.  (N.  s.) 
20^  24.  The  following  language  of 
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Seneca  has  been  quoted  In  several  jvdi> 
eial  opinions  as  an  expression  of  this 
mle:  •^^  vUOxlU  alUpM  jmrk 
inaudUa  altera^  cBquwn  lioeL  sAtf- 
uetUy  haud  (squus  fuU^  Sen.  Med. 
199,  200;  Bagg:*8  Case,  11  Co.  Bep. 
98,  99;  Wood  v.  Woad,  L.  B.  9 
Bxch.  190,  196,  perKelley,  C.  B.;  Be 
Hammu'smith^  4  Exch.  87,  97;  Beg. 
9.  Archbishop  of  Canterbury,  1  BI.  6 
El.  545,  569,  per  Ld.  Campbell,  C.  J. 

1  Wood  V.  Woad,  L.  B.  9  Exch.  190, 
196»  per  Keliey,  C.  B. 

>  jlate»  §  821. 

s  For  a  striking  Ulnatration  of  tbU 
see  Blisset  «.  Daniel,  10  Hare,  49S, 
where  a  member  of  a  nnmeioet 
partnership  was  expelled  without 
a  formal  meeting,  and  without  haviag 
an  opportunity  of  making  hit  defease, 
there  being  no  fraud  or  want  ol  good 
fsith. 
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in  accordance  with  the  provisions  of  its  statutes.^  This  right  to 
be  heard  is  not  at  all  affected  by  the  strength  or  cogency  of  the 
evidmice  against  the  accused.'  Unless  the  accused  has  voluntarily 
parted  with  it,  there  is  no  discretion  to  deny  it»  either  in  the  cor- 
porate judicatory^  or  in  the  judicial  courts,  in  a  proceeding  for 
reinstatement.^  The  right  does  not  depend  upon  the  circumstance 
of  the  accused  being  able  to  present  evidence  in  his  defense ;  he  has 
a  right  to  appear  before  the  tribunal  which  tries  him  for  the 
mere  purpose  of  arguing  in  his  own  behalf.^  Where,  however, 
an  appeal  to  a  higher  judicatory  is  taken  in  writing  and  the  ap- 
peal is  answered  by  the  persons  appealed  against,  and  the  ap- 
pellant replies  in  writing  to  that  answer,  and  makes  no  request 
for  a  further  hearing,  it  will  be  presumed,  in  a  proceeding  for 
his  reinstatement,  that  the  appeal  has  been  sufficiently  heard.^ 

$  882.  Wkat  thlA  Principle  Indndea.  —  What  this  principle 
includes  has  already  been  discussed  in  respect  of  the  amotion  of 
officers.*  It  may  be  doubted  whether  the  five  distinct  elements 
of  such  a  proceeding,  which  were  held  necessary  in  a  leading 
case^  are  in  strictness  required,  in  order  to  the  validity  of  a  sen- 
tence of  expulsion,  according  to  the  current  of  modern  authority. 
But  it  has  been  held  thai  the  return  to  an  alternate  mandamus 
sued  out  to  restore  a  member  who  has  been  expelled  from  a 
corporation,  must  show  that  the  relator  had  notice  to  appear  and 
defend  himself  at  the  meeting  at  which  the  charges  against  him 
were  appointed  to  be  investigated;  that  an  assembly  of  the 
proper  persons  was  duly  held;  what  proceeding  took  place 
before  them ;  that  the  relator  was  convicted  of  the  offense 
charged ;  and  that  there  was  an  actual  amotion  by  the  assembly.® 
The  right  to  notice  and  an  opportunity  to  defend  necessarily 
implies    that   the  accused    is    entitled    to  be  informed   of  the 

^  See  lUlaols  Ae.  8oc.  v.  Baldwin,  475,  as  ezplained  in  Beg.  v.  Arch- 
Be  m.  479;  Olmstead  v.  Fanners'  bishop  of  Canterbnry,  1  £1.  &  £1.  546, 
Hntnal  Fire  Ins.  Co.,  50  Mich.  200.  560,  561.    See  also  Beg.  o.  ArchbiBhop 

'  Loobat  o.  Leroy,  40  Han  (N.  Y.),  of  Canfcerbnrr,  6  £1.  &  Bl.  546. 
546,  551.  <  AnlBj  $$  820,  821. 

*  Beg.    V.  ArehbAshop   of   Canter-  ^  Mordock  •.  PhlUlps'  Academy,  12 

bQiy,  1  £1.  ft  Bl.  645,  558.  Pick.  (M|W8.>  224 ;  stated  anU^  $  820. 

« Ibid.  545,  559.  •  ConL  v.  Qermaa  Soc.,  15  Pa.  St. 

^  Bex  V.    Bishop  of  Bly,  5  T.  B.  251. 
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charges  against  him.  Accordingly,  2i  formal  complaint  is,  in 
general,  necessary  to  the  validity  of  a  sentence  of  expulsion;^ 
but  this  may  be  dispensed  with  in  the  case  of  a  voluntary 
association  or  partnership,  by  the  regulations  of  the  society, 
which  are  in  the  nature  of  a  contract  among  the  members.^ 
Moreover,  the  statement  that  the  society,  or  its  judicial  body, 
which  passes  the  sentence  of  expulsion,  must  proceed  upon  in- 
quiry, necessarily  implies  that  it  cannot  expel  the  member  in 
case  of  his  failure  to  appear  after  notice,  by  a  mere  sentence  in 
the  nature  of  a  judgment  by  default ^  without  hearing  any  evidence 
in  substantiation  of  the  charges  against  him.^  It  has  been  further 
held,  on  grounds  which  are  undoubtedly  sound,  that  this  right  in- 
cludes a  fair  opportunity  to  the  accused  to  cross-examine  the  wit^ 
nesses  which  are  adduced  against  him.*  It  is  scarcely  necessary 
to  add  that,  where  this  principle  governs,  there  can  be  no  suspen- 
sion or  expulsion  by  the  mere  ministerial  act  of  an  officer  of  the  so- 
ciety, —  as,  for  instance,  its  secretary  \^  nor  by  the  society  itself » 
upon  the  mere  report  of  a  committee  of  investigation,  for  this  is 
not  evidence,  and  in  a  proceeding  thereupon  the  society  does  not 
proceed  upon  inquiry  ;•  and  finally  that  a  corporate  by-law  which 
authorizes  a  suspension  or  expulsion  without  notice  and  a  hearing, 
is  void.'  It  also  follows  from  the  foregoing,  that,  where  there 
has  been  one  trial  and  a  vote  of  expulsion  has  failed  to  carry  bj 
reason  of  not  receiving  the  two-thirds  majority  required  by  the 
by-laws,  the  accused  member  cannot  be  expelled  at  a  subseqaent 
meeting,  even  by  a  two-thirds  majority,  without  anew  notice  and 
a  new  hearing,  if  he  can  be  expelled  at  all.  The  reason  is  that 
the  first  trial  operates  as  an  acquittal.^    But  if  the  first  trial  is, 


1  State  V.  Milwaukee  Chamber  of 
Commerce,  47  Wis.  670. 

s  See,  for  iUustration,  Bllsset  v. 
Daniel,  10  Hare,  498,  which  was  the 
case  of  a  Dumerous  partnership. 

*  People  V,  Tonng  Men's  Ac.  So- 
ciety, 66  Barb.  (N.  Y.)  857.  In  every 
case  of  judgment  by  defaalt,  before  a 
final  judgment  can  be  rendered,  there 
must  be  an  Inquiry  of  damages,  or,  ac- 
cording to  the  old  common-law  form  of 
speech,  a  writ  of  inquiry,  and  this  neces- 
sarily implies  the  hearing  of  evidence. 
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*  Hutchinson  o.  Lawrence,  67  How. 
Pr.  (N.  Y.)  88. 

'^  People  V,  Fire  Department,  81 
Mich.  458,  466. 

*  Com.  17.  German  Society,  15  F*. 
St.  251. 

'  People  «t.  Fire  Department,  81 
Mich.  458;  Fritz  «.  Muck,  62  How. 
Pr.  CN.  Y.)  69. 

*  Com.  V.  Guardians  of  the  Poor,  C 
Seig.  ft  B.  (Pa.)  469,  478. 
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for  any  reason,  a  mere  nullity,  —  as  where  it  has  taken  place 
without  notice,  without  a  formal  complaint,  and  in  the  absence 
of  the  accused,  — the  judicatory  of  the  society  may,  when  ad- 
vised of  that  fact,  treat  it  as  a  nullity,  restore  the  accused  to 
membersliip,  and  proceed  to  try  and  expel  him  in  the  regular 
way,  in  which  ease  his  expulsion  will  be  valid.*  Moreover, 
where  the  accused  has  had  one  hearing  before  the  judicatory 
vested  with  power  to  remove  him,  and  the  evidence  raises  a  fair 
inference  that  the  inquiry  was  known  to  all  parties  to  be  finally 
closed,  he  will  not  bo  reinstated  by  a  judicial  court  because  there 
was  not  a  second  notice  before  the  sentence  of  removal  was  passed 
upon  him,  where  the  judicial  officer  merely  took  time  after  the 
hearing  to  consider  of  his  judgment.' 

§  883.  Risrbt  to  Notice  Exists  Althongrb  the  Evidence  agrainst 
the  Accused  may  bo  very  Cogent.  —  The  fact  that  the  evidence 
against  the  accused  member  may  be  very  cogent,  does  not  take  the  case 
out  of  the  rule,  and  excuse  the  committee  or  judicatory  of  the  society  or 
club  from  giving  him  notice  of  the  proceeilings  by  which  it  intends  to  take 
action.  Speaking  of  such  a  case,  it  was  said  by  Daniel,  J. :  *  ^  He  had  no 
opportunity  to  appear  before  the  governing  committee,  or  to  be  heard  con- 
cerning the  action  which  it  might  be  considered  proper  to  take.  If  he 
had  been,  notwithstanding  the  cogency  of  the  evidence  against  him,  he 
might  have  submitted  some  reasons,  or  some  considerations,  which 
would  have  mitigated  the  action  of  the  members  of  the  committee  in  at- 
tendance, and  resulted  in  a  punishment  short  of  that  which  was  provided 
for  by  the  resolution.  This  probability,  or  even  though  it  may  only  be 
possibility,  has,  in  all  investigations  of  this  description,  been  considered 
sufficient  to  require,  as  a  demand  of  justice,  that  the  pai*ty  proceeded 
against  shall,  in  all  cases,  have  notice  of  the  hearing  intended  to  be  had, 
and  an  opportunity  to  exculpate  himself  as  far  as  that  may  be  done, 
cither  in  the  vindication  or  palliation  of  the  misconduct  forming  the 
foundation  of  the  complaint.  The  legal  principle  is  a  general  one,  af- 
fecting all  proceedings  which  may  result  in  loss  of  property,  position  or 
character,  or  any  disaster  to  another,  — that  he  shall  be  first  heard  by 
the  board  or  tribunal  considering  his  case  before  that  body  will  be  le- 
gally permitted  to  pronounce  his  condemnation."  ^ 

'  State  V.  Milwaukee  Chamber  of  '  Loubat  v.  Le  Roy,40  Hun(N.  T.), 

Commerce,  47  Witt.  670,  683.  546,  551.    Reversing  a.  e.  15  Abb.  N. 

*  Ex  parte  Ramsbay,  18  Ad.  &  £1.  C.  (n.  a.)  p.  1. 

(if.  8.)  172. 
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I  884.  Instance  Showinir  the  Riglit  to  Notice.  —  Where  by 
the  by-laws  personal  notice  was  required  to  be  given  in  Febraary  of  each 
year  to  defaulting  members,  without  which  notice  there  could  be  no  for- 
feiture of  their  membership,  it  was  held  that  an  amendment  leaving  the 
declaration  of  the  forfeiture  to  the  secretary,  who  acts  as  witness  and 
judge  on  his  own  assertion,  and  without  either  hearing  or  appeal,  and  in 
a  matter  made  to  depend  on  his  own  performance  of  a  prior  duty,  —  is 
void.^  -  -  -  -  The  constitution  of  a  voluntary  medical  society  pro- 
vided that  if  the  annual  dues  were  not  paid  by  a  certain  time  '^  the  de- 
faulter shall  forfeit  his  membership,  .  .  .  and  of  this  he  shall  be 
duly  notified  by  the  secretary,"  and  that  notice  of  the  requirement 
should  be  served  each  year,  and  that  on  reading  the  roll  of  members 
any  such  defaulter  ^^  shall  be  immediately  stricken  from  the  roll."  It 
was  held,  that  the  non-payment  of  the  dues  at  the  speoifled  time  was 
not,  ipso  factOj  a  forfeiture  of  membership.*  -  -  -  -  When  the 
statute  requires  that  charges  shall  be  preferred  before  a  member  of  an 
incorporated  association  can  be  expelled,  this  is  not  dcme  by  serving  a 
notice  to  appear  to  show  cause  against  expulsion  **  f(Hr  disobedience  of 
the  order  of  the  board  of  directors."  Nor  does  appearance  in  response 
to  such  a  notice  confer  jurisdiction,  the  member  denying  the  power  to 
proceed.'  -  -  -  -  An  expulsion  of  a  member  without  notice  to  hhn, 
and  without  a  vote  of  the  corporation,  —  has  been  held  unlawful,  though 
the  charter  provided  that  if  any  member  should  neglect,  for  three 
months,  to  pay  his  arrearages,  he  should  be  expelled.^  «...  A 
leading  case  on  this  subject  is  BerUley's  Case^  more  properly  cited  as 
Bex  V.  The  University  of  Cambridge,^  which  was  a  mandamuM  by  the  cele- 
brated Doctor  Bentley  to  restore  him  to  his  degrees  in  the  University  of 
Cambridge,  of  which  he  had  been  deprived  by  a  court  of  that  Univenity 
called  the  Congregation.  The  return  showed  that  the  University  was,  by 
certain  ancient  statutes,  a  court  of  record,  and  had  conusance  of  oertaia 
matters  where  one  of  its  members  was  a  party ;  that  Dr.  Bentley  had  be^ 
served  with  a  summons  in  debt  for  the  small  sum  of  four  pounds  six 
afaiUings ;  that  he  had  thereupon  acted  oontemptuously  by  saying  that 
the  process  was  illegal ;  that  the  vice-chancellor  was  not  his  judge ;  that 
the  vice-chancellor  had  acted  rashly,  — MuUe  egit;  and  that  he  had  takes 
away  the  process  from  the  beadle.     The  court  of  King's  Benoh  held, 

1  People  V.    Fire    Department,  81  ^  Commonwealth   e.  PennaylvsaU 

Mich.  458,  466.  Benf .  Inst.,  2  Serg.  &  B.  (Pa.)  141. 

*  Medical  &  Sargical  Society  v.  *  1  Str.  557;  8.  e.  2  Ld.  Baym.  18S4; 
Weatherlj,  75  Ala.  248  (Brickell,  C.  Port.  202.  Stated  at  large  onder  aa- 
J.  dissenting) .  other  head,  ante,  §  866. 

*  People  V.  Musical  &c.  Union,  47 
Hun  (N.  Y.),  278. 
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after  two  srguments,  that  Doctor  Bentley  was  entitled  to  be  restored, 
beeauae  it  did  not  appear  from  the  return  that  the  Congregation  had 
giveii  the  reiat<Mr  notice  that  it  had  met  for  the  purpose  of  considering 
the  question  of  depriving  him  of  his  degrees,  or  that  he  had  had  any 
opportunity  to  make  defense  before  that  court.     All  the  Judges  con- 
curred in  this,  and  Mr.  Justice  Fortescue  used  the  following  remarkable 
language:  ^^The  laws  of  God  and  man  both  give  the  party  an  oppor- 
tunity to  make  defense,  if  he  has  any.     I  remember  to  have  heard  it 
observed  by  a  very  learned  man  upon  such  an  action,  that  even  Grod 
himself  did  not  pass  sentence  upon  Adam  before  he  was  called  upon  to 
make  his  defense.     *  Adam,'  says  G-od, '  where  art  thou  ?    Hast  thou  not 
eaten  of  the  tree  whereof  I  commanded  thee  that  thou  shouldst  not  eat  ?' 
Andthesamequestion  was  putto  Evealso."     ....    The  rules  of 
the  Beef  Steak  Club  {»x>vided  that  in  case  the  conduct  of  any  member 
ahoold,  in  the  opinion  of  the  committee,  after  inquiry^  be  injurious  to 
tbe  welfare  and  interests  of  the  club,  the  committee  should  call  upon  him 
to  resign,  and  in  the  event  of  his  refusal  to  do  so,  should  coll  a  general 
meeting,  which  was  to  be  called  on  giving  a  fortnight's  notice,  at  which  it 
ahoold  be  competent  for  the  votes  of  two-tiurds  of  those  present  to  ex- 
pel Baoh  member.     The  committee  having  called  on  the  plaintiff,  a 
member  of  the  club,  to  resign  on  the  alleged  ground  that  his  conduct 
was  injurious  to  its  interests,  and  the  plaintiff  having  refused  to  do  so,  & 
general  meeting  was  summoned  by  notices  issued  on  the  first  of  Novem- 
ber for  the  14th  of  November.     Only  117  members  were  present,  of  whom 
115  voted —  77  in  favor  of  a  resolution  for  expelling  the  plaintiff,  and  38 
against  it.    Tbe  resolation  was  declared  carried.     On  a  motion  to  re- 
atrain  the  committee  from  interfering  with  the  enjoyment  by  the  plaintiff 
of  the  benefit  and  use  of  tbe  club,  it  was  held  oo  the  facts  of  the  case 
that  the  committee  had  acted  without  full  inquiry  and  without  giving  the 
plaintiff  notice  of  any  definite  charge;  that  the  general  meeting  was 
Bununoned  without  proper  notice ;  that  the  resolution  was  carried  by  an 
hsuffioittit  majority;  «nd  that  the  plaintifi  was  entitled  to  an  injunction.^ 

f  885.  AnaloiTons  Principle  that  a  Public  Ofilcer  is  not  Re- 
movable 'wiliioiit  Notice. — In  Lord  Campbell's  time  the  Queen's 
Bench  had  oocmsion  to  consider  the  legality  of  the  act  of  the  chancellor 
of  Use  Duchy  of  Lancaster,  in  removing  a  county  judge  under  a  statute 
irhieh  provided  that  '^  it  shall  be  lawful  for  the  said  Lord  Chancel- 
lor, •  •  .  if  he  shall  think  fit,  to  remove,  for  inability  or  misbe- 
havior, any  such  judge."  ^    It  appeared  that,  on  a  memorial  addressed 

>  Labonchere   v.  Barl   of   Wham-  *  Stat  9  &  10  Vict.,  chap.  95,  §  18» 

clifl«,  IS  Ch.  DIv.  gn. 
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to  the  chancellor,  charging  the  relator  with  general  misbehavior,  and 
particolarizing  one  instance  more  strongly,  and  praying  for  his  dis- 
missal, —  the  chancellor  had  held  an  inquiry  which  had  been  attended 
by  the  relator  and  his  counsel,  and  had  heard  evidence  on  the  charg;es, 
not  on  oath  or  affirmation,  and,  within  a  few  days  after  the  close  of  the 
inquiry,  had  dismissed  the  relator,  by  an  instrument  finding  inability 
and  misbehavior,  but  not  specifying  any  particular  instances.  Affida- 
vits denying  the  inability  and  misbehavior  in  the  cases  adduced  on  the 
inquiry,  and  generally,  were  put  in.  The  court  refused  the  rule,  on  the 
ground  that  it  did  not  appear  that  the  relator  had  not  been  fully  heard, 
or  that  the  charges,  if  true,  did  not  show  inability  and  misbehavior,  and 
on  the  further  ground  that  the  decision  of  the  chancellor  was  final,  no 
appeal  therefrom  having  been  provided  for.  On  the  subject  of  the 
right  to  notice  and  an  opportunity  of  being  heard,  Lord  Campbell  reaf- 
firmed the  rule  of  many  other  cases  in  the  following  strong  language: 
'^  We  think  that  it  would  have  been  open  to  Mr.  Ramshay  to  show  that  he 
was  removed  without  notice  of  any  charges  against  him,  or  without  an 
opportunity  of  being  heard  in  his  defense,  or  that  no  evidence  was  ad- 
duced to  support  the  charges,  or  that  the  complaints  against  him  were 
not  for  inability  or  misbehavior  in  his  office,  and  were  of  such  a  nature 
that,  if  proved  or  admitted,  they  could  not  disqualify  him  for  his  office, 
or  amount  to  inability  or  misbehavior^  within  the  meaning  of  the  Act  of 
Parliament.  Upon  such  affidavits,  we  think  that  we  should  have  been 
bound  to  grant  a  rule  to  show  cause  for  a  qtu>  warranto^  with  a  view  to 
his  being  afterwards  restored  to  his  office,  from  which  he  had  been  il- 
legally removed.  We  are  to  see  that  judges  and  functionaries  vested 
with  judicial  authority  do  not  exceed  their  jurisdiction.  The  chancel- 
lor has  authority  to  remove  a  judge  of  a  county  court  only  on  the 
implied  condition  prescribed  by  the  principle  of  eternal  justice,  that  he 
hears  the  party  accused ;  he  cannot  legally  act  upon  such  an  occasion 
without  some  evidence  being  adduced  to  support  the  charges ;  and  he 
has  no  authority  to  remove  for  matters  unconnected  with  inability  or 
misbehavior  in  the  office  of  county  court  judge.  Where  the  party  com- 
plained against  has  had  a  fair  opportunity  of  being  heard ;  where  the 
charges,  if  true,  amount  to  inability  or  misbehavior,  and  where  evidence 
has  been  given  in  support  of  them,  we  think  we  cannot  inquire  into  the 
amount  of  evidence  or  the  balance  of  evidence,  the  chancellor,  acting 
within  his  jurisdiction,  being  the  constituted  judge  upon  this  subject"  * 

§  886.  Denying  the  Privilege  of  Cross-Examination.  —  The 
plaintiff,  a  member  of  the  New  York  Stock  Exchange,  an  unincorpo- 

^  Sx  parte  Ramshay,  IS  Ad.  &  El.  (n.  s.)  ITS,  1S9. 
718 


OORPORATE   PBOCBEDINOS   TO   EXPEL.      [1  TbODip.  Corp.   §  887. 

rated  voluntary  association,  having  been  charged  by  a  sub-committee 
of  investigation,  after  taking  voluminous  testimony,  with  being  guilty  of 
improper  practices,  —  the  governing  committee  of  the  Exchange,  who 
were  empowered  by  its  constitution  to  expel  members  adjudged  to  have 
been  guilty  of  obvious  fraud,  preferred  charges  against  him  based  upon 
the  testimony  thus  taken.  He  was  permitted  to  make  statements  and 
explanations  before  the  investigating  committee,  and  to  cross-examine 
the  witnesses  produced.  He  then  appeared  before  the  governing  com- 
mittee and  read  his  defense  at  great  length.  At  a  subsequent  meeting, 
which  took  place  in  his  absence,  two  accusing  witnesses  were  examined 
by  the  governing  committee.  The  accused  member  thereafter  applied 
to  have  these  witnesses  again  brought  before  the  committee,  to  the  end 
that  they  might  be  cross-examined  by  him,  which  application  the  com- 
mittee denied.  It  was  held  that  the  action  of  the  conmiittee,  in  allow- 
ing witnesses  to  testify  without  giving  the  accused  an  opportunity  of 
cross-examination,  was  not  just  or  fair  to  him,  either  in  a  legal  or  an 
equitable  sense,  and  that  the  defendants  should  be  restrained^  pending 
the  action,  from  asserting  against  the  plaintiff  the  resolution  of  expul- 
sion which  they  had  passed  upon  him.^ 

!  887.  Bigrbt  to  an  Opportunity  to  be  Heard  on  an  Ec- 
clesiastical Appeal.  —  The  Court  of  Queen's  Bench  has  affirmed  in 
strong  language,  the  four  judges  being  unanimous  on  the  question,  the 
proposition  that,  on  an  appeal  to  the  Archbishop  of  Canterbury  from  a 
sentence  of  an  ecclesiastical  court,  revoking  the  license  of  a  curate,  the 
appeUant  has  a  right  to  a  fresh  hearing,  to  the  opportunity  of  tendering 
evidence  in  his  own  behalf,  and  of  arguing  the  question  of  the  propriety 
of  the  sentence  which  has  been  passed  upon  him.  The  judges  concurred 
in  the  opinion  that  the  archbishop  might  regulate  the  mode  in  which 
the  proceeding  at  the  hearing  was  to  be  taken ;  but  they  held  that  he 
could  not,  if  sotrequested  to  hear,  affirm  or  annul  the  revocation,  merely 
upon  the  statements  made  by  the  curate  in  his  petition  of  appeal,  and 
the  written  documents  referred  to  in  such  petition,  —  and  they  directed 
a  mandarmie  to  him,  '^to  hear  the  said  appeal  and  decide  the  merits 
thereof."  Thus,  the  man  of  God  found  himself  obliged  to  bow  to  the 
men  of  the  law.  Lord  Campbell,  C.  J. ,  said :  ' '  We  have  no  discretion. 
^0  doubt  the  archbishop  acted  most  conscientiously,  and  with  a  sincere 
desire  to  promote  the  interests  of  the  church.  But  we  all  think  that  he 
has  taken  an  erroneous  view  of  the  law.  He  was  bound  to  hear  the  ap- 
pellant, and  he  has  not  heard  him.  It  is  one  of  the  first  principles  of 
justice,  that  no  man  shall  be  condemned  without  being  heard.     We  do 

1  Hutchinson  v,  Lawreuce,  67  How.  Pr.  (N.  Y.)  88. 
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not  say  whether  the  archbishop's  decision  was  right  or  wrong.  We 
say  only  that  he  has  not  heard  the  petitioner.  '  Qui  staihiU  aUquidparU 
inaudUa  altera^  cegtmrn  licit  atatuerU^  OBguwa  hand  fuHJ*  The  l^ula- 
tnre  here  gives  an  appeal  from  the  bishop  to  the  archbishop :  that  im- 
plies that  the  appellant  is  entitled  to  an  opportunity  of  being  beard. 
The  appellant  here  has  not  been  heard.  In  his  petition  he  denies  almost 
eyerything  charged  against  him,  specifically,  and  asks  the  archbishop  to 
appoint  a  time  and  place  at  which  be  may  be  heard  and  addaoe  evidence 
in  his  behfjf .  Withoat  any  eommnnication  with  him,  his  judge  decides 
against  him.  There  was  not  a  hearing.  The  appellant  should  have  had 
an  opportunity  of  arguing,  before  the  archbishop,  that  the  bishop's  de- 
cision was  not  correct  upon  tiie  facts."  The  other  judges  expressed 
the  same  opinion,  in  language  equally  strong.^  Where,  however,  in 
such  a  case,  the  Appeal  is  in  writi$ig,  and  it  is  axiswered  in  writing  by 
ttie  persons  appealed  against,  and  the  appellant  replies  in  writing  to 
that  answer,  and  makes  no  request  for  a  further  hearing,  it  will  be  pre- 
sumed that  the  appeal  has  been  sufficiently  heard.' 

§  888.  Expulsion  after  an  A/evitt^a^  Mid  Witbout  a  Seeond 
Trial.  —  In  an  early  case  in  Pennsylvania,  it  was  provided  by  one  of 
tiie  by-laws  of  a  corporation  known  as  the  Guardians  of  the  Poor  ai  the 
City  of  Philadelphia,  that  '^  no  member  to  be  expelled  by  a  less  number 
than  Ufoo-tkirda  of  tlis  m^mben  present,  the  vote  to  be  by  ballot;  pro- 
vided, however,  that  no  expulsion  shall  take  place  without  giving  the 
accused  person  notice  in  writing  to  attend  the  board,  and  answo:  the 
charges  preferred  against  him,  a  copy  of  wtdch  shall  be  transmitted  to 
him,  which  notice  must  be  at  least  six  days  before  the  time  appointed 
for  the  hearing."  A  number  of  charges,  some  of  which,  if  made  oat, 
were  sufficient  to  authorize  an  expulsion,  were  preferred  against  a  mem- 
ber of  the  board.  He  was  furnished  with  a  copy  of  thiem,  and  was  fully 
heard  in  his  defense,  at  a  special  meeting  called  at  his  own  request. 
Thereupon,  a  resolution,  declaring  that  he  had  violated  his  duty  as  i 
guardian  of  the  poor,  was  adopted  by  a  le$9  fnnnberthan  iaoo-tftsrcb  of 
the  members  present  This,  it  was  held,  amowiUed  to  an  acquittal^  under 
this  by-law ;  and  tiie  board  having  afterwards,  at  a  stated  meeting, 
passed  a  vote  of  expulsion  by  the  constitutional  majority,  but  without 
Miy  new  accusatUm  or  further  hearing,  —  it  was  held  to  be  illegal,  and 
the  eaq^efled  member  was  restored  by  mcMdamns.     **^  There  was  no  new 

^  Beg.v.Ardibishop  of  Canterbury,  On   the  question  of  notice  la  other 

1  El.  it  £1.  ft45y  ^9.  special   cases,  see  Be  Hammersmith 

>  Rex  V.  Bishop  of  Ely,  5  T.  R.  475,  Rent-Charge,    4    Exch.    87:    Reg.  v. 

as  explained  In  Reg.  v.  Archbishop  of  Archbishop  of  Canterbury,  6  El.  &  Bl. 

Canterbury,  1  £1.  &  Bi.  545,  560,  $61.  546. 
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charge/'  said  Duncaii,  J.,  ^^no  new  specification;  agreeable  to  the 
spedficatioiis  preferred  against  him,  no  hearing  of  the  cause  de  novo; 
no  new  defense,  nor  was  the  accused  called  in  to  make  one.  Thus  he 
was  twice  put  in  jeopardy  for  the  same  offenses ;  condemned  after  he  had 
been  acquitted.  It  is  very  evident  that  new  members  attended  and 
pronounced  sentence,  who  had  neither  heard  the  evidence  to  supxx)rt 
the  charges,  nor  the  defense  of  the  accused,  and  whose  votes  produced 
a  conviction.  The  accused  was  not  apprised  that  he  was  again  to  be 
pat  on  his  trial.  An  opportunity  might  have  been  taken  of  a  thin  meet- 
ing, when  his  friends  were  absent,  who  would,  perhaps,  have  been 
present  had  any  notice  been  given  of  an  intention  to  renew  the  inquiry. 
His  enemies  might  have  been  notified,  and  attended  with  all  their  force, 
while  his  friends  remained  in  total  ignorance  of  so  extraordinary  and 
unprecedented  a  procedure.  .  .  .  Fairness  and  Justice,  due  to  all 
men,  would  have  required,  if  he  had  been  legally  subject  to  a  future 
trial,  that,  as  he  been  acquitted  of  every  violation  of  duty,  at  an 
assembly  to  which  all  the  members  of  the  corporation  had  been  sum- 
moned, and  a  reconsideration  was  to  take  place,  that  all  should  have 
had  an  opportunity  of  attending  and  of  voting."  ^ 

{  889.  Expulsion  after  First  Trial  Whicli  is  a  Nullity.— But 

where  the  accused  has  been  expelled  by  a  judicature  of  a  society,  but 
onder  such  circumstances  as  to  make  the  expulsion  a  nullity,  as  where 
they  proceeded  against  him  without  notice,  without  a  formal  complaint, 
without  a  trial,  and  in  his  absence,  and  when  advised  of  the  fact  that 
it  was  a  nullity,  they  annulled  the  proceeding  and  restored  him  to  mem- 
hership, — it  was  held  that  the  first  expulsion  did  not  stand  in  the  way 
of  a  second  trial  and  expulsion  for  the  same  offense.  The  court,  speak- 
ing through  Lyon,  J.,  reasoned  thus :  *^  Should  a  magistrate,  on  being 
told  that  a  person  had  committed  an  assault  and  battery,  enter  in  Ins 
docket  a  judgment  convicting  such  person  of  that  offense,  and  imposing 
a  fine  upon  him  therefor,  without  formal  complaint,  process,  arrest,  ap- 
pearance or  trial,  such  judgment  would  be  a  nullity,  and  would  con- 
stitute no  bar  to  a  regular  prosecution  for  the  offense.  The  same 
principle  applies  here.  The  first  void  proceeding  against  the  relator  is  no 
bar  to  a  subsequent  regular  proceeding  for  the  same  offense. ' '  The  court 
summarized  what  would  be  necessary  to  support  the  second  conviction 
in  such  a  case,  thus :  '^  If  it  appears  from  the  relation  that  the  relator 
was  duly  notified  of  the  charge  preferred  against  him,  and  had  a  fair 
trial  before  the  board  of  directors  ;  if  the  testimony  tended  to  prove  the 
charge ;  if  the  former  proceeding  against  him  for  the  same  offense  is  a 

>  Com.  V.  Goardians  of  the  Poor,  6  Serg.  &  R.  (Fa.)  469,  475. 
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nullity ;  and  if  the  rule  or  by-law  under  which  he  was  prosecuted,  oon- 
victed  and  suspended  from  membership,  is  a  valid  regulation  of  the 
chamber, —  then  the  relation  fails  to  show  that  the  relator  is  entitled  to 
be  reinstated."  ^ 

§  890.  When  Second  Notice  not  Necessary. — Where  a  com- 
plaint had  been  made  against  a  county  court  judge,  to  the  chancellor  of 
the  Duchy  of  Lancaster  by  whom  the  judge  had  been  appointed,  and 
who,  under  a  statute,  possessed  the  power  of  removing  him,  and  the 
complaint  had  been  heard  at  a  place  appointed,  and  the  judge  had  ap- 
peared personally  by  counsel,  and  had  had  an  opportunity  to  make  his 
defense,  and  did  make  a  defense  by  affidavits,  it  was  held  that  he  was 
not  entitled  to  a  second  notice  before  the  sentence  of  removal  was  passed 
upon  him.  The  fair  inference  which  the  court  drew  from  the  affidavits 
was  that  the  inquiry  was  known  to  all  parties  to  be  finally  closed,  and 
that  the  chancellor  only  took  time  to  deliberately  review  the  evidence, 
and  to  consider  of  his  judgment.^ 

§  891.  Incidents  of  the  Notice  and  Its  Service. — If  the 

rules  of  the  society  require  notice  for  a  given  number  of  days,  a 
notice  for  a  less  number  will  not  support  the  sentence,  —  as  where 
the  rules  required  fourteen  days'  notice  and  the  notice  was  posted 
on  the  first  of  November,  for  a  trial  to  be  held  on  the  fourteenth 
of  November.®  In  the  absence  of  any  agreement  by  the  mem- 
ber, or  of  any  provision  in  the  charter  or  by-laws,  for  a  different 
mode  of  service,  the  notice  should  be  served  personaUyy  or,  if 
that  can  be  dispensed  with,  then  in  such  other  mode  as  will  be 
most  likely  to  effect  its  object.*  Where  there  is  uo  statute  pro- 
hibiting the  business  meetings  of  a  society  from  bein^  held  on 
Sunday^  a  notice  served  on  Sunday,  warning  the  accused  mem- 
ber to  attend  a  trial  appointed  for  the  succeeding  Sunday,  is  a 
good  notice  ;  for  the  rule  of  the  common  law  which  makes  Sun- 
day dies  non  in  respect  of  judicial  proceedings  does  not  apply, 
and  he  cannot  complain  that  he  is  cited  and  tried  in  conformity 
with  rules  by  which  he  has  agreed  to  abide.^ 

1  State  0.  Milwaukee  Chamber  of  «  Wachtel  v.  Noah    Widows'  &c. 

Commerce,  47  Wis.  670,  682.  Society,  84  N.  Y.  2S,  31;  9.  c.  88  Am. 

*  Ex  parte  Bamshay,  18,^Ad.  &  El.     Bep.  478. 

(n.  8.)  172.  *  People  o.  Toung  Men's  4c  So- 

*  Labonchere  o.  Earl  of    Wham-     ciety,  65  Barb.  (N.  Y.)  357.    At  com- 
cliffe,  13  Ch.  DIt.  846, 356.  mon  law,  Jodicial  proceedlnss  only, 
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f  892.  Effect  of  Chansre  of  Residence  in  Connection  with 
By-Law  Requiringr  Members  to  Notify  their  Residence  to  the 
Society*  —  One  of  the  by-laws  of  a  benevolent  society  provided  for 
giving  written  notice  to  any  member  in  arrears  six  months  for  dues, 
calling  his  attention  to  the  fact  that  he  would  be  stricken  from  the  roll, 
in  case  he  did  not  pay  his  dues.  Another  by-law  imposed  a  fine  for  an 
omission,  by  a  member,  to  give  notice  to  the  association  of  a  change  of 
residence.  At  the  time  of  joining,  plaintiff's  intestate  gave  notice  of 
his  then  place  of  residence ;  he  subsequently  changed  his  residence,  bnt 
did  not  give  notice  of  the  change.  Because  of  failure  to  pay  his  dues, 
he  was  stricken  from  the  rolls.  No  notice  was  given  to  him  of  an  inten- 
tion to  strike  him  from  the  rolls,  as  provided  by  the  by-laws.  After- 
wards the  member  died,  and  an  action  was  brought  by  his  administra- 
trix to  recover  the  sum  provided  by  the  defendant's  by-laws  to  be  paid 
on  the  death  of  a  member.  It  was  held  that  the  plaintiff  was  entitled 
to  recover ;  that  the  omission  of  the  deceased  to  give  notice  of  change  of 
residence  was  no  excuse  for  a  failure  to  give  him  the  prescribed  notice. ' 
The  court  said :  '^  There  is  nothing  to  show  that  the  object  of  the  in- 
formation as  to  residence  was  to  enable  the  defendant  to  serve  its  notice 
at  that  place,  or  that  the  deceased  agreed  that  they  might  leave  it  at  his 
honse.  There  are  many  other  reasons  why  it  would  be  well  for  such  an 
association  to  know  the  residence  of  its  members ;  but  however  that 
may  be,  the  defendant,  by  another  by-law,  defined  the  penalty  for 
neglect  in  giving  notice  of  a  change  of  residence.  It  declares  that,  for 
8Qch  omission,  the  member  in  default  shall  incur  a  fine  of  twenty-five  cents. 
It  would  lead  to  a  most  unjust  result,  if  there  should  be  added  a  for- 
feiture of  the  whole  benefit  to  which  his  representatives  are,  in  case  of 
his  death,  entitled.  Such  consequence  is  not  declared,  and  cannot  be 
implied  for  any  legal  construction."  ^ 

§  808.  Of  the  Corporate  Tribunal  and  its  Constitution.  — 

As  already  seen  with  reference  to  corporations  and  to  proceed- 
ings for  the  amotion  of  officers,^  where  the  trial  takes  place  be- 
fore the  corporation  in  its  constituent  character,  or  before  a 
numerous  tribunal,  in  the  absence  of  a  valid  regulation  otherwise 

were  prohibited  on  Sunday.    Hence,  >  Wachtel   v.  Noah   Widows'  &c. 

JQdicSal  proceedings   on  Sunday  are  Soc.,  84N.  Y.  28;  s.  e.  38Am.  Rep.  47S. 

roid,  at  common  law.    Bat  all  other  *  Wachtel  v.   Noah  Widows*  Ac. 

business  transactions  are  valid,  except  Soc,  84  N.  Y.  28,  80 ;  a,  e,  88  Am.  Bep. 

io  teas  prohibited  by  statute.  Emott,  478. 

/.,  in  Herritt «.  Earle,  81  Barb.  (N.  Y.)  *  Ante,  §  726  et  teg. 

38,41. 
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prescribing,  afi  the  members  of  the  corporation,  or  the  tribanal, 
muBt  be  notified  to  attend  the  meeting  at  which  the  trial  is  to  be 
had.^  It  is  therefore  a  good  objection  to  the  validity  of  the  sus- 
pension, that  a  single  membei^  was  not  summoned  and  did  not  at- 
tend.* It  is  not  necessary  that  all  the  members  of  the  judicial  body 
which  hears  the  accusation  should  be  legales  homines^  as  in  the  case 
of  a  jury.  It  is  not  a  good  objection  to  a  resolution  of  expulsion 
that  one  of  them  was  related  to  a  party  to  the  controversy,  nor 
that  he  had  become  familiar  with  the  matter  to  bo  investigated, 
through  conversations  with  the  members  or  otherwise ;  since  the 
rules  of  the  common  and  statute  law  relating  to  judicial  proceed- 
ings have  but  a  limited  application  to  voluntary  societies.'  It 
has  been  held  that,  while  the  body  in  its  constituent  capacity 
can  not  delegate  the  power  of  expelling  a  member  to  the  board 
of  directors,  unless  the  power  is  conferred  by  charter  or  statute/ 
yet  such  power  may  be  well  exercised  by  the  directors  where 
there  is  a  statute  reposing  it  in  them.^    But  this  should,  it  seems, 


^  Bex  o.  Town  of  Liverpool,  2  Burr. 
728,  781 ;  Com.  o.  Guardians  of  the 
Foot,  6  Serg.  &  R.  (Pa.)  469,  475; 
Lonbat  «.  Le  Boy,  15  Abb.  N.  C.  (N. 
T.)  14;  Smyth  o.  Darley,  2  H.  L.  Cas. 
789.  See  also  People  v.  Batchelor, 
22  N.  L.  128. 

*  Lonbat  v.  LeBoy,  15  Abb.  N.  C. 
(N.  Y.)  14.  In  the  same  case,  Van 
Yorst,  J.,  at  special  term  of  the  Su- 
preme Court,  rendered  a  very  long 
opinion,  in  which  he  held  that  when 
the  constitution  of  a  yoluntary  asso- 
ciation provides  that  expulsion  or 
suspension  must  be  by  a  two-thirds 
vote  of  its  governing  committee,  the 
provision  is  satisfied  by  a  two-third 
vote  of  a  quorum  as  it  existed  at  the 
time  of  the  vote,  although  several  of 
Its  members  were  not  present.  From 
this  decision  an  appeal  was  taken  to 
the  general  term.  In  rendering  an 
opinion  reversing  the  decision  of  the 
special  term,  Daniel,  J.,  held,  amongst 
other  things,  that  as  the  governing 
committee  was  to  consist  of  twenty- 
four  members  it  would  talce  sixteen 
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affirmatlre  votes  to  make  the  reiiiiired 
two-thirds,  and  this  although  there 
were  four  vacancies  on  the  conunit- 
tee.  Davis,  P.  J.,  concurred  in  the 
reversal  for  other  reasous,  and  did 
not  express  himself  on  this  point 
Brady,  J.,  concurred  in  the  result. 
40  Hun  (N.  T.),  546.  And  it  has 
been  said  in  a  case  where  a  mem- 
ber was  tried  and  acquitted  for  want 
of  a  mlable  two-thirds  vote  against 
him,  that  « a  decent  respect  for  the 
members  who  had  voted  for  his  ac- 
quittal, as  well  as  a  regard  to 
impartial  Justice,  required  a  general 
summons  **  to  another  meeting  to  re- 
consider the  matter,  even  if  a  reeon- 
sideration  could  be  lawfully  had 
except  on  his  motion  or  petition. 
Com.  V.  Guardians  of  the  Poor,  6 
Serg.  A  R.  (Pa.)  469,  476. 
<  Loutet  V.  Le  Boy,  mpra* 
4  State  o.  Chamber  of  Oommefce,  SO 
Wis.  68, 73 ;  Haseler  v.  PhiladelpldaAe. 
Assoc.,  14  Phlla.  (Pa. )  283.  ^iKe,  {  SOI 
*  Stote  «.  Milwaakee  Chaniber  of 
Commerce,  47  Wis.  670,  686. 
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be  confined  to  business  corporations,  in  which  the  directors  are 
merely  a  committee  of  members  elected  for  the  transaction  of 
the  corporate  business.    It  is  plain  that  in  many  corporations 
members  may  be  expelled  without  a  trial  before  the  whole  cor- 
poration, but  upon  a  trial  before  some  judicatory  to  which  cog- 
nizance of  offenses  by  members  is  committed.     This  will  be  seen 
especially  in  the  case  of  religious  corporations^  —  the  well  set- 
tled doctrine  in  respect  of  such  corporations  being,  that  where 
the  judicatory  appointed  in  accordance  with  the  laws  and  usages 
of  the  corporation  have  acted  upon  a  case  within  their  jurisdic- 
tion, the  judicial  courts  will  not  interfere.^    The  same  rule  ap- 
plies in  the  case  of  social  dubsy  as  seen  from  several  instances  in 
this  chapter,  and  also  in  the  case  of  merchants  exchanges?    Thus, 
in  a  case  in  New  York,  which  has  been  frequently  cited,  a  member 
of  an  incorporated  body  of  merchants,  organized,  among  other 
things,  **to  inculcate  just  and  equitable  principles  in  trade,'* 
was  expelled,  in  pursuance  of  a  by-law,  by  the  board  ofman- 
agersy  for  obtaining  goods  of  a  person  not  a  member  of  the 
corporation  under  false  pretenses;  and  it  was  held  that  he 
was  rightly  expelled.'    It  is  not  a  good  objection  in  a  col- 
lateral attack,  that  two  of  the  directors ,  by  whom  the  mem- 
ber was    tried,   were   not  citizens   of  the   United  States,   or 
that  two  of  them  were  prejudiced  and  not  impartial  triers*^ 
Where  the  society  has  no  rules    prescribing  by  what    judi- 
catory or  by  what  vote  an  accused    member  may  be  tried 
and  expelled,  the  rule  is,  that  he  may  be  tried  upon  notice 
by  the  society  at  large,  and  expelled  by  the  vote  of  a  ma- 
jority of  all  the  members  of  the  society.'^    Where  the  rules 
of  the  society  require  a  two-thirds  vote  of  the  members  present, 
in  ord^  to  an  expulsion,  this  means  a  two-thirds  vote  of  the 
visible  quarumy  that  is,  two-thirds  of  all  present,  including  those 
who  do  not  vote.     Those  who  do  not  vote  may,  therefore,  by 

^  Watson  «.  Jones,  18  Wall.  (U.  8.)  121  111.  412;  8.  c.  18  North  East.  Rep. 

^;  Stale  «.  Hebrew  Congregation,  80  187;  11  West.  Bep.  88;  2  Ball.  &  Corp. 

Ia.  An.  805;  f.  c.  88  Am.  Rep«  217.  L.  .  J89. 

'  Fltcber    v,    Chicago     Board    of         ^  Inness  v,  Wylle,  1  Car.  ft  K.  857, 

Trade,  121  lU.  412.  per  Lord  Denman  C.  J. ;  White    v. 

'  People  9.  New  York  Commercial  Brownell,  2  Di^  (N.  T.),  829,  809,  per 

Amo.,  18  Abb.  Pr.  (N.  Y  )  271.  Daly,  J. 

*  Pitcher  9.  Chicago  Board  of  Trade, 
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their  silencey  turn  the  scale  in  favor  of  the  accused.  Thus, 
where  there  were  present  at  the  meeting  117  members,  and  77 
voted  for  expulsion  and  38  against  expulsion,  and  2  did  not  vote 
at  all,  it  was  held  that  the  resolution  of  expulsion  had  not  been 
adopted  by  the  requisite  two-thirds  majority.^  It  should  be 
added  that  the  return  to  a  mandamus  to  restore  the  expelled 
member  will  be  fatally  defective,  where  it  shows  that  he  was 
tried  by  a  select  body  less  than  the  whole  number  of  corporators, 
and  does  not  show  the  source  from  which  the  select  body  derived 
their  power  or  jurisdiction.^  From  what  has  already  been  said, 
that  a  conviction  upon  a  trial  by  a  jury  under  an  indictment  is  not 
necessary  to  warrant  an  expulsion  for  an  infamous  ojffense,'  it 
follows  that  the  mere  fact  that  the  charge  against  the  member  is 
undergoing  an  investigation  in  a  judicial  tribunal,  does  not  oast 
the  corporate  judicatory  of  their  jurisdiction  to  try  him  upon  the 
question  of  his  expulsion;  since,  although  he  maybe  acquitted  in 
the  judicial  court,  he  may  be  expelled  by  the  corporate  judi- 
catory.* From  the  same  consideration,  it  also  follows  that  the 
constitutional  guaranty  of  the  right  of  trial  by  jury  does  not  ap- 
ply to  proceedings  taken  by  a  corporation  for  the  removal  of  a 
member  for  offenses  against  the  corporation.^ 

§  804.  Illustrations :  Expulsion  by  a  Two-Tblrd  Yote« — 1^ 

tides  of  partnership  provided  that  it  should  be  lawful  for  the  holders  of 
two-thirds  or  more  of  the  partnership  shares,  for  the  time  being,  to  ex- 
pel any  partner,  by  giving  him  notice  thereof,  under  their  hands,  in  the 
form  thereby  prescribed ;  and  that,  immediately  after  giving  such  no- 
tice, a  notice  of  the  dissolution  as  to  the  expelled  partner  should  be 
signed  by  the  partners  and  published,  with  power  to  any  other  of  the 
expelling  partners  to  sign  the  name  of  the  expelled  partner.  It  wm 
provided  that  if  a  partner  became  bankrupt,  insolvent  or  was  expelled, 
his  interest  should  cease  as  to  profit  and  loss,  as  if  he  had  died  on  the 


^  Labouchere  v,  Barlof  Whamcliffe, 
18  Ch.  Dlv.  846,  868. 

*  Green  v.  African  Methodist  Epis- 
copal Society,  1  Serg.  &  B.  (Pa.)  254. 

^  Ainu,  §869. 

*  Hurst  o.  New  Toric  Frodace  Ez- 
ehange,  100  N.  Y.  605,  Mem. ;  «•  e.  in 
fnU  1  Gent.  Sep.  806. 

*  People  9.  New  York  Commercial 
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Association,  18  Abb.  Pr.  (N.  Y.)  271. 
Manner  of  appointment  of  committee 
of  investigation:  appointment  by 
second  vice-president  and  subsequent 
appointments  by  the  first  vice-presi- 
dent, in  ttie  place  of  members  declifi- 
Ing  to  act,  nplield  as  valid:  People  v. 
St.  George's  Socletjy,  28  Mich.  861. 
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day  of  soch  bankruptcy,  insolvency,  or  expulsion ;  and  that  the  amount 
of  his  share  should  be  ascertained  and  payment  secured,  by  the  same 
arrangement  as  would  have  been  applicable  in  case  of  his  decease,     It 
was  also  provided  that  the  shares  of  retired,  deceased,  bankrupt,  insolvent 
or  expelled  partners  should  be  disposed  of  in  such  way,  either  to  or  be- 
tween some  or  all  of  the  continuing  partners,  or  by  the  admission  of  a  new 
partner  or  new  partners,  as  the  holders  of  a  majority  of  the  shares  should 
determine.     The  articles  provided  that,  in  the  case  of  making  certain 
arrangements,  there  should  previously  be  a  meeting  of  the  partners  in 
oonmiittee ;  but  did  not  express  that  any  such  meeting  should  be  neces- 
sary previous  to  the  exercise  of  the  power  to  expel.    The  article  also 
provided  for  the  adjustment  of  all  the  partnership  accounts,  within  sixty 
days  after  the  thirtieth  of  June  in  each  year,  when  an  inventory  of  all 
the  stock,  debts,  etc.,  should  be  made,  with  proper  allowances,  so  as  to 
ascertain  the  partnership  property,  profit  and  loss,  and  the  shares  of 
the  respective  partners,  which  shares  were  to  be  carried  to  their  respect- 
ive accounts ;  and  it  was  provided  that  the  share  of  any  partner  who 
might  wish  to  retire,  if  his  retirement  were  consented  to  by  the  majority 
of  the  others,  was  to  be  taken  by  the  continuing  partners,  at  the 
amount  at  which  the  same  stood  at  the  time  for  making  the  yearly  rest 
or  statement  next  preceding;   and  that  the  surviving  partners  were, 
also,  to  take  the  shares  of  a  deceased  partner  at  the  amount  at  which 
the  same  stood  at  such  next  preceding  yearly  rest  or  settlement.     It 
was  held  that  the  power  of  expulsion  by  a  partner  might  be  exercised 
bj  two-thirds  of  the  partners,  without  any  previous  meetifig  of  the  part- 
ners in  committee  upon  the  question,  and  without  any  cause  being  as- 
signed for  such  expulsion ;  but  that  the  power  must  be  exercised  with 
good  faith,  and  not  against  the  truth  and  honor  of  the  contract ;  but 
that  the  power  was  not  properly  exercised  at  the  exclusive  instance   of 
one  partner,  and  in  consequence  of  his  representations  to  the  other 
partners,  made  without  the  knowledge  and  behind  the  back  of  the  part- 
ner who  was  to  be  expelled,  and  without  giving  to  such  partner  the  op- 
portunity of  stating  his  case  and  of  removing  any  misunderstanding  on 
the  part  of  his  copartners.^    In  giving  his  judgment  on  this  case,  the 
Vice-Chancellor  (Sir  W.  Page  Wood,  afterward  Lord  Hatherley)  said  i 
'^  I  have  said  before  that  I  hold  with  the  defendants,  that  they  were 
competent  to  give  a  notice  to  dissolve,  without  assigning  any  reason ; 
that  they  were  competent  to  exercise  that  power,  without  holding  any 
meeting  with  their  copartners ;  but  then  the  power  must  be  exercised 
^ona^6.     Good  faith  is  unquestionably  of  the  essence  of  all  contracts. 
Su*  Fitzroy  Kelly  has  said  that  I  could  not  introduce  any  new  words 

1  Blisset  V.  Daniel,  10  Hare,  498. 
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into  this  contract.  The  court  does  not  do  so,  but  the  court  prommnoes 
in  every  contract,  and,  if  there  can  be  any  difference,  more  especially  in 
every  contract  of  partnership,  a  basis  of  good  faith,  upon  which  all  the 
stipulations  contained  in  the  deed  must  rest.  This  power  would  never 
be  allowed  to  be  exercised,  by  this  court,  in  a  manner  against  what  I 
may  call  the  truth  and  honor  of  these  articles^  borrowing  an  expression 
which  has  been  applied  to  another  description  of  contract.  It  is  quite 
clear  that  this  power  was  never  intended  to  be  exercised  by  any  two- 
thirds  of  the  partners  merely  and  solely  for  their  own  exclusive  benefit 
If  cause  be  shown,  of  course  it  removes  all  difficulty  with  reference  to 
fraud,  using  that  word  according  to  the  sense  in  which  the  court  uses 
it ;  but  if  cause  be  not  shown  and  proved,  then  it  must  be  very  clearly 
made  out  that  the  exercise  of  the  power  has  been  in  good  faith.  "^  .  -  -  . 
Where  the  rules  of  a  club  require  the  vote  in  regard  to  the  expulsion  of 
a  member  to  consist  of  two-thirds  of  those  present,  and  there  were  pres- 
ent at  the  meeting  117  members,  two  of  whom  did  not  vote,  and  the 
vote  stood  77  for  expulsion  and  38  against  it,  — it  was  held  that  the  res- 
olution of  expulsion  had  not  been  adopted  by  two-thirds  of  those  pres- 
ent, 77  not  being  two-thirds  of  117.  In  giving  his  judgment  to  this  ef- 
fect, Jessel,  M.  B.,  said :  '^  When  a  resolution  is  put  to  a  meeting,  the 
persons  present  may  take  one  of  three  courses.  They  may  vote  for  or 
against  it ;  or  not  wishing  to  express  a  positive  opinion  on  the  question, 
refrain  from  voting  at  all.  This  being  so,  those  who  do  not  vpte  may, 
by  not  doing  so,  turn  the  scale  in  favor  of  the  accused  member  of  the 
club.  It  was,  therefore,  the  duty  of  the  secretary,  or  scrutineer,  to  as- 
certain, first,  how  many  persons  were  present  when  the  question  was 
put,  and,  secondly,  how  many  of  those  persons  had  voted  for  the  reso- 
lution ;  but  no  such  course  has  been  adopted  in  this  instance.  It  ap- 
pears to  me,  then,  that  this  also  is  a  fatal  objection."  ^ 

§  805*  Jurisdiction  of  Standingr  Committee  of  Brokers' 
Board. —  Where  the  constitution  and  by-laws  of  a  voluntary 
society,  called  '^The  Open  Board  of  Brokers/'  provided  for  a 
standing  committee^  who  were  to  take  cognizance  of  and  exercise 
jurisdiction  over  all  claims  and  matters  in  difference  between  mem- 
bers, and  whose  decision  was  lo  be  binding  upon  them, —  it  was 
held  that  this  committee  was  the  proper  tribunal  to  investigate 
and  decide  whether  a  member  was  or  was  not  in  default  upon  a 
contract,  within  the  meaning  of  a  by-law  which  made  such  a  de- 
fault a  ground  for  suspension.     It  was  further  said:     <^  When  a 

1  Ibid.  522.  s  Labouchere  v.  fiarl  of  WhamcUffe,  13  Cb.  Diy.  846,  864. 
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claim,  therefore,  is  made  by  one  member  upon  another,  and  he 
brings  the  matter  in  difference  before  this  arbitration  committee, 
and  they,  after  having  notified  the  other,  and  afforded  him  the  op- 
portunity of  being  heard ,  investigate  the  claim ,  and  decide  that  the 
other  party  is  in  default, —  that  is     ...    a  'due  investigation,' 
within  the  meaning  of  the  law.     It  never  could  have  been  the 
design  of  the  by-la\v  that  the  committee  on  membership  are  also 
to  sit  in  deliberation  upon  the  matter,  and  investigate  it  over 
again,  before  they  are  authorized  to  report  to  the  president  that 
the  member  is  in  default.     It  is  due  investigation  on  their  part, 
when  they  inquire  and  ascertain  that  the  arbitration  committee, 
whose  decision  is  binding  and  subject  to  review,  have  decided,  in 
a  matter  legitimately  before  them,  that  a  member  is  in  default. 
A  second  investigation  would  be  superfluous  and  was  not     .     .     . 
contemplated  by  the  by-law."  * 

S  896.  lUustration—  A  claim  was  made  by  a  firm  of  brokers,  who 
were  members  of  a  voluntary  association  called  the  '^  Open  Board  of 
Brokers,"  upon  another  member,  charging  him  with  default  upon  a  con- 
tract which  he  had  made  with  them.     He  denied  the  validity  of  their 
claim,  and  they  cited  him  to  appear  before  the  arbitration  committee  of 
the  board,  to  have  the  matter  in  dispute  adjusted  under  the  rules  of  the 
society.     This  he  declined  to  do,  protesting  against  the  jurisdiction  of 
the  committee.    They,  thereupon,  heard  evidence,  and  found  that  he  was 
in   default  npon  the  contract.     The  prosecuting  member  then  made 
known  to  the  committee  on  membership  the  decision  of  the  committee  on 
arbitration,  and  this  latter  committee,  upon  due  investigation,  reported 
to  the  president  of  the  board  that  the  piaintiff  was  in  default  upon  his 
contract  in  question,  upon  which  the  president  declared  him  suspended 
from  his  privileges  as  a  member  of  the  board.     The  plaintiff  appealed 
from  this  act  of  the  president  to  the  executive  conunittee,  as  he  had  a 
right  to  do  under  the  by-laws,  but  before  any  decision  upon  his  appeal, 
he  brought  an  action  to  restrain  the  president  and  members  of  the  board, 
by  injunction,  from  Interfering  with  him,  ^'  in  the  full  and  free  exercise 
and  enjoyment  of  all  his  rights,  privileges  and  franchises,"  as  a  mem- 
ber of  the  body.     Having  thus  appealed  to  the  judicial  courts,  he  re- 
fused to  prosecute  his  appeal  before  the  executive  committee,  and  pro- 
tested i^ainst  the  committee  taking  any  action  in  the  matter.     On  this 

1  White  o.  BrowneU;  4  Abb.  Pr.  (s.  s.)   (N.  Y.)  162,  200;  «.  c.  2  Daly   (N. 
Y.)  329. 
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state  of  facts,  it  was  held  that  he  was  not  entitled  to  an  injunction  to  re- 
strain the  society  from  interfering  with  his  rights  as  a  member.^ 

§  897.  Of  the  Trial  and  the  Evidence.  —  The  obligation  to 
proceed  upon  inquiry,  stated  in  a  preceding  section,^  implies 
that  no  formal  suspension  or  expulsion  can  take  place  without 
the  hearing  of  evidence  in  support  of  the  accusation.^  But  it  is 
not  necessary  that  the  evidence  should  be  of  such  a  character  as 
would  be  necessary  to  its  admission  in  the  judicial  courts :  it  is 
sufficient  if  it  be  of  that  character  on  which  men  ordinarily  act 
in  their  private  affairs,  so  that  nothing  takes  place  which  violates 
the  principle  of  natural  justice  already  stated.  Unless  the  rules 
of  the  society  otherwise  provide,  the  witnesses  need  not  be  under 
oath.^  The  evidence  may,  it  seems,  be  taken  before  one  mem- 
ber of  the  court  by  a  stenographer  in  the  form  of  a  deposition, 
and  read  before  the  whole  court,  at  the  trial,  provided  the  ac- 
cused have  a  fair  opportunity  of  presenting  his  defense.^  The 
facts  on  which  the  committee  which  constitutes  the  judicial  body 
acts,  may  be  collected  by  a  sub-committee,  and  afterwards  re- 
ported to  the  full  committee,  with  whom  the  final  decision  rests/ 
Nor  is  it  necessary  that  the  accused  should  have  notice  of  the 
time  of  the  presentation  of  this  report  to  the  full  committee,  pro- 
vided that  he  is  afforded  a  fair  opportunity  of  being  heard  before 
the  full  committee  in  his  defense.^  One  case  has  condemned  an 
expulsion  which  took  place  upon  the  testimony  of  a  witness  who 
would  have  been  incompetent  to  testify  according  to  the  rules  of 
evidence  which  obtain  in  the  judicial  courts ;  but  its  authority  is 
doubtful,  as  the  expulsion  also  took  place  in  the  absence  of  the 
accused  and  without  notice  to  him,^ — which  was  a  more  concln- 


1  White  V.  BrowneU,  4  Abb.  Pr.  (n. 
8.)  (N.  Y.)  162;  affirming  s.  e.  8 /<2. 
818. 

<  Antey  §  881. 

s  See  in  illustration  of  tliis,  the  case 
of  Laboucbere  v.  Earl  of  Whamclifie, 
18  Ch.  Div,  846,  860,  where  the  rales 
of  the  club  required  the  committee  to 
proceed  after  <'  inquiry,"  and  the  ob- 
servations of  Jessel,  M.  R.,  thereon. 

^  People  V,  New  York  Commercial 
Association,  18  Abb.  Pr.  (N.  Y.)  271 ; 
Ex  parte  Ramsliay,  18  Ad.  &  El.  (x.  s.) 
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172.  It  is  hence  no  objection  that  a 
witness  was  not  properly  9Wom: 
Pitcher  v,  Chicago  Board  of  Trade,  121 
ni.  412;  13  Northeast.  Rep.  187;  11 
West.  Rep.  88;  2  R.  &  Corp.  L.  J.  89. 

*  People  V.  Board  of  Police  Com- 
missioners, 20  Hun  (N.  Y.),  402. 

*  Loubat  V.  Leroy,  15  Abb.  N.  C. 
(N.  Y.)  1.  8.  P.  Pitcher  v.  Chicago 
Board  of  Trade,  supra, 

^  Ibid. 

*  Washington  A^c  Sec.  v.  Bacher,aO 
Pa.  St.  425. 
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sive  groand  in  support  of  the  decision  of  the  court.  And  finally, 
it  should  be  said  that  in  all  proceedings  for  the  expulsion  of 
members  of  such  an  organization,  the  provisions  of  the  consiitU" 
Hon  relating  thereto  must  be  strictly  followed  out^  otherwise  the 
expelled  member  will  bo  entitled  to  relief  in  the  judicial  courts.^ 

§  898.  Necessity  of  a  Sentence  of  Expnlsion.  —  Elxcept  in 
those  cases,  chiefly  in  mutual  benefit  societies,  which  proceed  on  a 
principle  analogous  to  mutual  insurance,  where  the  non-payment 
of  dues  after  notice,  ipso  facto^  works  a  forfeiture  of  member- 
ship,' the  trial  of  the  charges  against  the  member  is  nugatory, 
except  as  an  acquittal,  unless  it  results  in  a  formal  sentence  of 
expulsion.  It  is  not  meant,  by  this  statement,  to  convey  the 
idea  that  any  particular  form  of  sentence  is  required  by  the  law. 
The  idea  is  that  there  must  be  an  actual  expulsion,  which  must 
take  place  in  form  of  a  corporate  act^  declaring  the  member  to 
be  expelled.' 

§  899.  Right  of  Appeal.  — Where,  by  the  laws  governing  the 
society,  a  right  of  appeal  exists  from  the  judicatory  passing  the 
sentence  of  suspension  to  a  higher  judicial  body,  or  to  the  society 
at  large,  it  will  be  a  good  ground  of  reinstatement  that  this  right 
has  been  denied  to  the  accused.  And  where  a  right  of  appeal 
was  given  by  the  constitution  of  the  society,  it  was  held  that  he 
was  entitled  to  be  reinstated,  because  this  right  had  been  denied 
him,  although  there  was  a  by-law  providing  that  the  decision  of 
the  committee  by  which  he  had  been  suspended  should  be  final. 
The  reason  was  that  where  there  is  a  by-law  conflicting  with  the 
constitution  of  the  society,  the  constitution  and  not  the  by-law, 
must  prevail,  and  further,  that  the  member  ought  not  to  lose  his 
right  of  membership  on  a  question  of  doubtful  construction,  es- 
pecially as  property  rights  were  involved.*  It  has  been  held, 
but  upon  grounds  which  are  certainly  not  obvious,  that  the  pro- 
testing member  of  a  mercantile  exchange  is  entitled  to  an  appeal 

^  Loubat  «.  Leroy,  15  Abb.  N.  C.     Com.  v,  German   Society,  16  Pa.  St. 

(J^-  T.)  1,  45  note.  251 ;  oitftf,  f  S17. 

*  Ante,  $  SSI .  «  FoweU  v.  Abbott,  9  Week.  Notes 

'  Com.  «.  Pennsylvania  Beneficial     Cas.  231  (Philadelphia  Conrt  of  Ck>m- 

InstitQtion,  2  Serg.  &  B.  (Pa.)  141;     mon  Pleas). 
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from  its  board  of  arbitrators  to  its  board  of  appeals,  on  the  mere 
question  of  jurisdiction,  without  submitting  the  whole  merits  of 
the  controversy  to  the  board  of  appeals,  as  he  was  required  by 
the  board  to  do,  in  order  to  have  his  appeal  allowed.^ 


Abticus  III.    Judicial  PBOCSEDnras  to  Bkikbtatb. 


Section 

904.  Mandamus  to  restore  member. 

905.  Mandamus  to  compel  corporatkm 

to  admit  a  member. 

906.  The  return. 

907.  Practice  nnder  the  writ. 

906.  Yisitorlal  powers  exercised  bj 
the  courts. 

909.  Remedy  by  Id  junction. 

910.  Injunction    In  case  of  unincor- 

porated societies. 

911.  Injunction  In  case  of  religious 

societies. 

912.  Member  must  first  exhaust  his 

remedy  within  the  society. 
918.  Injunction  not   granted   to   re- 
strain proceedings  before  cor- 
porate judicatories. 

914.  Principles  on  which  courts  pro- 

ceed. 

915.  Further  of  this  subject. 

916.  Contract  to   exercise   judgment 

bonaJlde» 

917.  Another  statement  of  the  princi- 

ple :  corporation  not  permitted 
to  exercise  trust  corruptly. 
916.  Courts  do  not  sit  as  courts  of  ap- 
peal from  decisions  of  com- 
mittee or  club  in  such  cases. 


Skgtion 

919.  Not  sufficient  that  the  dedaion 

contrary  to  reason. 

920.  Begularlty    of  suspension    pre-i 

sumed    until     contraiy    sig- 
pears. 

921.  Effect  of  acquiescence. 

922.  Jurisdiction  of  corporate  com- 

mittee not  ousted  by  fact  of 
judicial  investigation. 

928.  Doctrine  that  courts  will  not  in- 

terfere except  where  ]»operty 
rights  are  involved. 

924.  Courts  will  not  enforce  decisions 

of  judicatories  of  uninoorpo- 
rated  societies. 

925.  Suspension   of   a    lodge,  when 

void  and  when  voidable. 

926.  Action  for  damages  for  the  ex- 

pulsion. 

927.  Action  for  damages  against  re- 

ligious corporation. 

92S.  Criminal   information    for  dis- 
franchisement       of       mfln- 

bers. 

929.  Articles  of  the  peace  by  one  pait- 

ner  against  another. 
980.  Action  against  judge   fov  eOA- 
demning  without  notice. 


§  904.  Mandamus  to  Restore  Member. —  Ever  since  the  de- 
cision of  the  Court  of  King's  Bench  in  Bagg's  Case,*  and 
possibly  long  before,  the  writ  of  mandamtis  has  been  the  usual 
and  undoubted  remedy  to  restore  an  officer  of  a  corporation  who 
has  been  unlawfully  amoved,^  or  a  ihember  of  a  corpo- 
ration   who     has     been    unlawfully    suspended,    expelled  or 


^  Sayannah    Cotton    Bzdiange   «. 
State,  64  Ga.  668. 
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*  11  Co.  Bep.  9S,  99  (anno  1016). 
'  Ante,  §  839. 
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otherwise  disfranchised.^  As  already  seen,^  by  the  principles  of 
the  conunon  law  of  England,  the  writ  of  mandamus  extends  only 
to  the  vindication  of  rights  of  a  public  nature ;  but  as  there 
pointed  oat,  it  is  used  in  the  United  States  to  vindicate  rights  in 
private  corporations.  Accordingly,  we  shall  hereafter  see  that  it 
is  constantly  used  to  compel  the  directors  or  managers  of  such 
corporations  to  accord  to  their  stockholders  the  privilege  of  in- 
specting the  corporate  books^ai  reasonable  times  and  under  reason- 
able conditions.'  So,  mandamus  lies  to  restore  a  subscriber  to 
the  capital  stock  of  ajoint^ock  corporation  ^  who  has  been  struck 
from  the  subscription  list  without  notice;  ^  to  compel  an  incor- 
porated ^7'6  company  to  readmit  a  member  who  has  been  unlaw- 
fully excluded  from  membership ;  ^  to  restore  a  member  of  an 
incorporated  merchants*  exchange f^  or  of  an  incorporated  benevo- 
lent ^  social,^  scientific  society  .*    According  to  a  recent  case  in  Cali- 


^  Sex  9.  Hajor  Ac.  of  Doncaster, 
8ft7«r,  87;  Bex  v.  Major  Ac.  Doncaster 
(a  different  case),  2  Ld.  Baym.  1566; 
Prohar8t*BCase,Carthew,168;  Delacy 
V.  Heme  Blyer  Nay.  Co.,  1  Hawks  (N. 
C),  274;  PiBOple  v,  fire  Department, 
31  Mich.  458;  Sayannah  Cotton  Ex- 
change V.  State,  64  Ga.  668;  Fuller 
0.  Trnstees,   6  Conn.  582;  People  v. 
Medical   Society,  82  N.  T.  187,  192; 
People     V.     Medical      Society,     24 
Barb.    fN.    Y.)    672;    Com.    v.    St. 
Fatrick'B     Beneyolent      Society,      2 
Blnn.  (Pa.)  441;    s,  c.  4  Am.  Dec. 
^8;    Chreen    v.     African    Methodist 
Episcopal     Society,     1    Serg.  &.    B. 
(Fa.)  254;  Com.  v.  Pike  Beneficial  So- 
ciety, 8  Watts  &  S.  (Pa.)  247;  Com.  v. 
Qerman  Society,  15  Pa.  St.  251;  Black 
&  White  Smith's  Society  v.  Van  Dyke, 
2  Whart.  (Pa.)  809,  812;  «.  c.  80  Am. 
i>ec.  288;  People  v.  St.   Franciscus 
Beneyolent  Society,  24  How.  Pr.  (N. 
^•)  216;    Sleeper  v.  Franklin    Ly- 
ceum, 7  B.  I.  528;  Sibley  v.  Carteret 
Clob,  40  N.  J.  L.  295.    In  Otto  v.  Tai. 
Ion*  Ac  Union,  75  Cal.  808,  818,  the 
remedy  by  mandamus^  called  in  the 
oode  of  procedure  of  tliat  State  "  man- 
^te,"  was  held  proper  to  restore  a 


member  of  a  yolnntary  unincorporated 
association  who  bad  been  expelled 
without  a  proper  trial;  but  this  de- 
cision is  quite  out  of  line  with  the 
judicial  authorities. 

>  AjUe^  $  829. 

<  Post^  Ch.  87. 

^  Delacy  v.  Mease  Biyer  Nay.  Co., 

1  Hawks  (N.  C.)>  274. 

*  People  V.  Fire  Department,  81 
Mich.  458. 

*  Sayannah  Cotton  Exchange  v.  The 
State,  54  6a.  668. 

7  People  V.  St.  Franciscus  Beneyo- 
lent Soc,  24  How.  Pr.  (N.  Y.)  216; 
Com.  V.  St  Patrick  Beneyolent  Soc., 

2  Blnn.  (Pa.)  441 ;  «.  c.  4  Am.  Dec.  458; 
Green  v.  African  Methodist  Episco- 
pal Soc,  1  Serg.  &  B.  (Pa.)  254.  See 
also  Com.  «.  German  Soc.«  15  Pa.  St. 
251;  Society  &c.  r.  Commonwealth,  52 
Pa.  St.  125;  Black  &  White  Smiths* 
Soc.  u.  Vandyke,  2  Whart.  (Pa.)  309; 
B.  e.  80  Am.  Dec.  268;  Com.  v.  Pike 
Beneficial  Soc,  8  Watts.  &  S.  (Pa.)  247. 

8  Sibley  V.  Carteret  Club,  40  N.  J. 
L.  295. 

*  People  V,  Medical  Society,  24 
Barb.  (N.  T.)  570;  People  v.  Medical 
Society,  82  N.  Y.  187. 
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forDia,  "courts  will  interfere  [by  *^  mandate  ^^']  for  the  porpose 
of  protecting  property  rights  of  members  of  unincorporated  asso- 
eiatioDSy  in  all  proper  cases,  and  when  they  take  jurisdiction,  will 
follow  and  force,  so  far  as  applicable,  the  rules  applying  to  in- 
corporate bodies  of  the  same  character. ''  ^ 

§  905.  Mandamus  to  Compel  Corporation  to  Admit  a  Mem- 
ber. —  As  already  pointed  out,^  the  writ  of  mandamus  was  used 
at  common  law  to  compel  a  corporation  to  sioear  in  an  officer  who 
had  been  duly  elected  or  appointed  to  a  corporate  office.    On 
analogous  principles,  if  the  charter  of  a  corporation  is  such  that 
a  person  possessing  a  given  qualification  has  a  right  to  become  a 
member  of  it,  he  may  have  a  mandamus  to  compel  the  corpora- 
tion to  admit  him  in  case  they  refuse.    Thus,  where  a  licensed 
physician,  having  the  qualifications  which,  under  a  statute  of  New 
York,  entitled  him  to  become  a  member  of  a  certain  medical  so- 
ciety, was  refused  membership,  on  the  alleged  ground  that  he 
had  at  some  time  been  guilty  of  acts  of  empiricism,  by  advertis- 
ing in  the  public  journals,  etc.,  —  it  was  held  that  the  code  of 
medical  ethics,  adopted  by  the  society,  applied  to  members  only; 
that  it  could  have  no  application  to  one  who  had  not  been  a  party 
to  it,  and  consequently,  that  the  society  should  be  compelled  by 
mandamus  to  admit  the  relator.®    Speaking  upon  this  question, 
Porter,  J.,  used  the  following  language :  **  When  a  party,  having 
a  clear  presumptive  title,  applies  to  be  admitted  to  the  exercise 
of  a  corporate  franchise,  the  application  should  not  be  denied, 
unless  the  right  of  immediate  expulsion  be  plain  and  unquestioned. 
The  general  policy  of  the  law  is  opposed  to  sharp  and  summary 
judgments,  where  the  party  whose  rights  are  in  jeopardy  has  no 
opportunity  to  be  heard  in  his  own  defense."^    On  the  other 
hand,  it  has  been  held  that  the  jurisdiction  of  a  representative 
body,  composed  of  members  selected  by,  and  delegated  to  it  by 
other  bodies,  to  judge  of  the  qualification  and   election  of  its 
members,  is  a  power  necessarily  incident  to  bodies  of  such  com- 

1  Otto   V.  Tailors'   &c.  Union,    76  187.    Compare  People  v.  Medical  So- 

Cal.    SOS,    818,    opinion    by    SearU,  clety,  24  Barb.  (N.  Y.)  570. 

C.  J.  ^  People  V.  Medical  Soc.,  82  N.  T. 

*  iinte,  §  S29.  187,  196;  citing  Bagg*B  Case,  11  Co. 

*  People  V,  Med.   Society,  32  N.  Y.  Rep.  99. 
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position.  In  most  instances ,  the  investigation  most  be  snmmary 
in  its  proceedings,  and  in  the  absence  of  statutory  provisions,  or 
regolations  by  by-laws,  is  discretionary  in  the  mode  of  procedure. 
Thus,  the  Medical  Society  of  New  Jersey,  incorporated  by  act  of 
the  legislature,  was  composed  of  delegates  chosen  by  and  from 
each  of  the  district  or  county  societies,  instituted  by  its  authority . 
In  the  county  of  H.,  two  separate  organizations  were  maintained, 
each  claiming  to  be  District  Medical  Society  of  the  county  of  H. 
Two  sets  of  delegates,  chosen  by  their  organizations,  appeared 
and  claimed  admission  as  members  of  the  State  Society.  It  was 
hdd  that  it  was  competent  for  the  State  Society,  in  determining 
the  election  of  its  members,  to  ascertain  and  decide  which  of  the 
organizations  was  the  district  society,  and  that  the  facts  might  be 
ascertained  through  the  medium  of  a  commitlee,^ 

§  906.  The  Return. —  What  has  been  said  in  a  former  chap- 
ter concerning  the  use  of  the  writ  of  mandamtis  to  restore  an 
officer  who  has  been  unlawfully  amoved^^  may  be  usefully  read 
in  connection  with  what  is  said  in  this  chapter  on  the  same 
subject;  and  perhaps  the  use  of  this  writ  in  both  con- 
nections might  better  have  been  treated  together.  As  there 
pointed  out,  by  the  ancient  common  law,  the  rule  in  re- 
spect of  the  return  to  the  writ  of  mandamus  was  the  same  as 
in  the  case  of  a  sheriff  *s  return ;  it  could  not  be  contradicted,  and, 
if  it  were  false,  the  only  remedy  of  the  relator  lay  in  an  action 
for  damages  for  a  false  return.^  This  fact  of  the  conclusiveness 
of  the  return  led  the  courts  to  great  strictness  in  requiring  the 
return  to  set  out  all  the  facts  on  which  the  respondents  justified 
their  action,  and  this  rule  has  been  continued,  with  little  deviation, 
to  the  present  time,  even  in  those  courts  where,  as  now  in  En- 
gland, the  ancient  rule  is   abolished,  and   the  return  may  be 


^  State  0.  Medical  Society  &c.,  88 
H.  J.  L.  877.  A  merely  inadvertent 
omission  to  sign  the  by-laws  aud  con- 
stitaUon  adopted  by  a  corporation, 
will  not  inyalidate  a  membership  that 
bas  been  asserted  by  a  party  claiming 
it,  and  distinctly  recognized  and  ac- 
<iaie8ced  In  by  the  corporation,  for  a 
long  period  of  time,  without  any  ob- 


jection. State  V.  Sibley,  25  Minn. 
387. 

'  AnUy  §  829,  et  seq. 

'  Baal's  Case,  11  Co.  Rep.  98,  99. 
This  rule  continued  in  Pennsylvania 
down  to  the  time  of  the  decision  of 
Green  v.  African  Methodist  Bplsoopal 
Society,  1  Serg.  &  R.  (Pa.)  264,  and 
perhaps  later. 
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traversed  in  the  same   proceeding.     *<  It  is  certainly  true/'  said 
Lord  Mansfield,  *<  that,  where  an  amotion  is  concerned,  the  re* 
tarn  must  set  out  all  the  necessary  facts  precisely,  to  show  that 
the  person  is  removed  in  a  legal  and  proper  manner,  and  for  a 
legal  and  proper  cause.     It  is  not  sufficient  to  set  out  conclusions 
only ;  they  must  set  the  facts  themselves  out  precisely,  that  the 
court  may  be  able  to  judge  of  the  matter.     And  so  it  is  also,  as 
to  the  catiae  of  amotion.     This  must  be  set  out  in  the  same  man- 
ner, that  the  court  may  judge  of  it."  ^    Although,  as  already 
pointed  out,^  this  rule  was  changed  by  statute  in  the  reign  of 
Queen  Anne, —  this  doctrine,  that  the  return  must  set  forth  dis- 
tinctly the  fact  and  also  the  cause  of  the  amotion,  suspension, 
expulsion,  or  other  disfranchisement,  of  the  relator,  is  reiter- 
ated  in    several  modern  cases.^    The   rule  still  obtains  under 
the  modern  practice,  to  the  extent  that  the  return  to  such  a 
mandamus  must  distinctly  set  forth  all  the  facts  authorizing 
the  amotion,  in  order   that  the   court  may  judge  of  its  suffi- 
ciency,  both  as  to  the  cause  and  the  form  of  the  proceed- 
ings.    Thus,    where    the   charter   of    a  corporation  provided 
that,  on  the  conviction    of  a  member  upon    certain  chai^ 
*^on  the  deposition  of  two  or  more  credible  witnesses  "he 
should  be  expelled,  the  return  to  a  mandamus  to  restore  such 
member  was  held  insufficient  for  not  stating  that  at  least  two 
witnesses  were  heard  in  support  of  the  charge,  and  that  the  same 
was  either  proved  or  confessed.^    In  an  old  case  where  the  man- 
damus was  sought  to  restore  the  relator  to  the  office  of  capital 
burgess,  from  which  he  had  been  amoved,  the  return  was  that,  as 
a  chamberlain  of  the  borough,  he  obstinately  and  voluntarily  re- 
fused to  obey  several  orders  and  laws  made  for  the  good  of  the 
borough,  contrary  to  the  duties  of  his  office.     This  was  held  tV 


1  Rex  V.  Town  of  Liverpool,  2  Bnrr. 
723,  731;  «.  c.  2  Esp.  824. 

>  Antef  §  838. 

'  Green  v.  African  Methodist  Epis- 
copal Society,  1  8erg.  &  R.  (Pa.)  254; 
Com.  9.  German  Society,  15  Fa.  St. 
251,265;  Sleeper  v.  Franklin  Lyceum, 
7  B.  L  528.  The  ancient  rule  con- 
tinued in  Pennsylvania  long  after 
it  had  been  abolished  in  England. 
Thus   it    was     said    by    Tilghman, 
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C.  J.,  in  a  case  decided  in  the  yesr 
1816,  ••Those  who  make  a  return 
to  a  mandamuSf  have  this  great  ad- 
vantage that  their  proceedings  cannot 
be  contradicted  in  the  proceedings 
on  the  mandamus^  although  if  it  be 
false  they  are  liable  to  an  action.'^ 
Green  v.  African  Methodist  Episcopal 
Soc,  1  Serg.  &  R.  (Pa.)  254. 

^  Com.  V.  German  Soc.  15,  Pa.  St. 
251. 
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iufieieni,  as  the  several  orders  and  laws  should  have  been  set 
forth  specifically.^  In  another  case  it  was  held  that  a  general 
charge,  in  such  a  return,  of  neglect  and  omission  of  daty  in  the 
officer  who  had  been  removed  from  bis  office  was  insufficient.^ 

§  907.  Practice  under  the  Writ.  —  What  has  already  been 
said  under  this  head  in  the  preceding  chapter,'  may  be  usefully 
referred  to  here;  and  it  should  be  borne  in  mind  that  questions 
of  practice  are  to  bo  referred  to  rules  which  obtain  in  each  local 
jurisdiction.  It  has  been  held,  in  respect  of  the  use  of  the  writ 
of  mandamus  in  this  connection,  that,  in  order  to  enable  the  cor- 
poration to  set  out  specifically  in  its  return  the  ground  of  its 
action,  the  writ  may  be  ordered  to  issue  in  the  aJiemativej  com- 
maDding  the  corporation  either  to  restore  the  applicant  to  his 
rights  of  membership,  or  to  show  good  cause  to  the  contrary ;  ^ 
and  this  is  believed  to  be  the  usual  practice. 

{  90S.  Tisitorial  Powers  Bxereised  by  the  Courts.  —  It  is 

said  in  Wisconsin,  by  Mr.  Justice  Lyon,  speaking  for  the  court : 
'*The  visitorial  or  superintending  power  of  the  State  over  corpo- 
rations, created  by  the  legislature,  will  always  be  exercised,  in 
proper  cases,  through  the  medium  of  the  courts  of  the  State, 
to  keep  those  corporations  within  the  limits  of  their  lawful  pow- 
ers, and  to  correct  and  punish  abuses  of  their  franchises.  To 
this  end,  the  courts  will  issue  writs  of  quo  warranto^  mandamusy 
or  injunclionf  as  the  exigencies  of  the  particular  case  may 
require;  will  inquire  into  the  grievance  complained  of,  and,  if 
the  same  is  found  to  exist,  will  apply  such  remedy  as  the  law 
prescribes.  Every  corporation  of  the  State,  whether  public  or 
private,  civil  or  municipal,  is  subject  to  its  superintending  con- 
^I,  although  in  its  exercise,  different  rules  may  be  applied  to 
different  classes  of  corporations."  * 

^  Rex  V.  Mayor  &c.  of  Doncaster,  2  Commerce,   47   Wis.    671,  679.    Tho  ' 

^«  Raym.  1566.  court  referred  to  State  o.  Chamber  of 

*  Rex  V,  Mayor  &c.  of  Doncaster,  Commerce,  20  Wis.  63,  and  Dickenson 
^yer,  87.  v.  Chamber  of  Commerce,  29  Wis.  45, 

*  JbiU,  {§  889,  840.  as  instances  of  the  exercise  of   this 

*  Sleeper  v.  FrankUn  Lyceum,  7  R.  jurisdiction  in  the  case  of  members 
^^.  expelled  or  threatened  with  expui- 

^  8tate  V,  MUwaukee  Chamber  of     sion.    The  court  also  took  occasion 
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§  909.  Remedy  by  Injunction. —  Where  the  rule  in  respect 
of  injunction,  which  denies  a  resort  to  this  remedy  where  the 
complainant  has  an  adequate  remedy  at  law^  has  not  been  modi- 
fied by  statute  or  by  judicial  decisions,  it  logically  follows  that 
as  an  officer  or  member  of  a  corporation  who  has  been  unlaw- 
fully removed,  suspended,  expelled,  or  otherwise  disfranchised, 
has  a  remedy  by  mandamus  to  effect  his  restoration,  that  is,  a 
remedy  at  latOj  he  cannot  resort  to  the  equitable  remedy  by  in- 
junction. But  the  strictness  of  this  rule  is  considerably  broken 
into  in  several  American  jurisdictions,  either  by  force  of  statute 
or  by  the  course  of  judicial  decisions,  so  that  now  it  frequently 
happens  that  relief  by  injunction  is  awarded,  even  when  applied 
for  by  an  officer  or  a  member  of  a  corporation.^  In  one  Ameri- 
'  can  jurisdiction  the  remedy  by  injunction  has  been  denied,  on 
the  doubtful  ground  that  an  injunction  does  not  issue  to  undo 
what  has  been  done,  but  only  to  avert  threatened  injuries,  and 
that  it  therefore  will  not  issue  to  restore  a  member  of  a  cor- 
pomtion  who  has  been  expelled,  —  proceeding  upon  the  view  that 
the  remedy  of  the  complainant,  if  any,  is  at  law.'  In  Pennsyl- 
vania a  remedy  by  injunction  is  accorded,  on  the  ground  that, 
**  a  writ  of  mandamus  would  not  secure  to  the  plaintiff  the  pro- 
tection which  he  seeks.     The  object  of  that  writ  would  be  to 


to  deny  the  doctrine  of  People  v. 
Board  of  Trade,  SO  111.  184,  where  the 
Supreme  Court  of  Illinois  substantially 
decided  that  the  power  of  the  Chicago 
Board  of  Trade  to  enact  by-laws  for 
Its  own  government  was  unlimited, 
and  that  the  court  would  not  interfere 
with  any  by-law  thus  enacted,  or  re- 
vise any  proceeding  thereunder.  The 
court  said :  <'  The  case  seems  In  con- 
flict with  earlier  decisions  of  that 
court,  and  we  are  not  aware  that  the 
court  has  re-asserted  any  such  doc 
trine,  although  It  has  since  considered 
several  cases  involving  the  legality  of 
the  proceedings  of  the  same  Board  of 
Trade.  See  Fisher  v.  Chicago  Board 
of  Trade,  80  lU.  84;  Sturges  v. 
Same,  86  111.  441;  Baxter  v.  Same, 
83  lU.  146.    True,  these  were  equity 
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cases,  in  which  the  respective  com- 
plainants sought  to  restrain  the  board 
from  expelling  them,  or  to  compel  it 
to  restore  them  after  expulsion;  yet 
the  doctrine  of  the  People  9.  Board  of 
Trade,  80  lU.  134,  is  referred  to  hypo- 
thetlcally  in  the  opinions  of  the  court, 
and  no  mention  whatever  is  made  of 
that  case.  Wtiether  that  learned  trnd 
able  court  adhere  to  that  doctrine  or 
not,  we  are  unable,  as  at  present 
advised,  to  adopt  it  as  the  law  of  this 
court." 

^  Dickenson  v.  Chamber  of  Com- 
merce, 29  Wis.  45.  See  also  TlptoD 
Fire  Co.  v.  Bamheisel,  93  Ind.  88. 

*  Baxter  v.  Chicago  Board  of  Trade, 
83  lU.  146;  Sturges  v.  Chicago  Board 
of  Trade,  86  lii.  441;  Pitcher  t;. 
Chicago  Board  of  Trade,  121  lU.  4li. 
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restore  him  to  his  rights  as  a  member,  if  he  had  been  improp- 
erly suspended.    In  the  meanwhile  there  might  be  a  threatened 
sacrifice  of  his  property,  as  complained  of  by  him.'^  ^    This  was 
well  said ;  and  in  considering  whether  the  remedy  at  law  is  in 
such  a  case  adequate,  it  should  be  remembered  that  a  prelimin- 
ary injunction  operates  as  an  immediate  restoration  of  the  com- 
plainant to  his  rights  of  membership,  which  restoration  con- 
tinues ^enc2en^6  lite;  whereas,  if  he  is  driven  to  a  mandamus^  he 
ia  not  restored  until  the  final  judgment,  which  may  not  take 
place  until  years  have  elapsed,  in  an  appellate  court  of  last  re- 
sort.   In  the  meantime,  if  the  corporation  from  which  he  has 
been  expelled  is  a  chamber  of  commerce,  merchants'  exchange, 
brokers'  board,  or  other  like  society,  he  is  deprived,  pending  the 
litigation,  of  the  privilege  of  trading  on  its  floor  as  a  member, 
which,  as  is  well  known,  is  in  many  cases  a  privilege  of  great 
value  —  indeed  indispensable  to  some  merchants  and  brokers. 
Nor  does  the  view  of  the  Illinois  court  seem  to  be  sound,  in  so 
far  as  it  proceeds  upon  the  ground  that  it  is  not  the  office  of  an 
injunction  to  undo  what  has  already  been  done.     For  the  theory 
of  the  law  is  that  if  the  member  has  been  unlawfully  suspended 
or  removed,  the  sentence  of  suspension  or  expulsion  is  voidf  and 
he  is  still  a  member.   In  such  a  case,  the  true  office  of  the  injunc- 
tion is  to  restrain  the  corporation,  its  officers,  agents  and  servants, 
from  interfering  in  the  future  with  his  rights  as  a  member.'"* 

§  910.  Injunction  in  Case  of  Unincorporated  Socie- 
ties.—  In  certain  subordinate  courts  of  New  York,  the  an- 
cient distinction  is  taken  that,  while  mandamus  is  the  proper 
remedy  where  the  party  aggrieved  seeks  a  restoration  to  mem- 
bership in  a  corporation^^  yet  where  the  society  is  not  incoT" 
poratedy  the  remedy  is  by  suit,  that  is,  by  an  action  for  an  order 
of  restoration,  tantamount  to  a  proceeding  by  injunction.^    And 


^  PoweU  9.  Abbott,  9  Week.  Noted 
Gas.  (Pa.)  281  (Philadelphia  Court  of 
Common  Pleas). 

'  Upon  this  gronnd  the  St.  Louis 
Court  of  Appeals  afOrmed  a  decree 
^Alnst  the  Chamber  of  Commerce  of 
St.  Lonis  and  its  directors,  in  a  pro- 
ceeding by  injunction  instituted  by  a 


member  who  had  been  suspended  for 
the  non-payment  of  a  fine  illegally  im- 
posed. Albers  v.  Merchants  Ex- 
change, March,  1890,  not  yet  reported^ 

'  People  V,  New  Tork  Beneyolent 
Society,  8  Hun  (N.  Y.),  861. 

*  Fritz  ».  Muck,  62  How.  Pr.  (N. 
Y.)  69. 
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this  britigs  on  to  the  fitatement  that  the  ttsoal  relief,  ^rhere  mem- 
bers of  Hninoorporaied  olubs  or  other  eociettes  are  anlawfully 
•oepended  or  expelled,  is  by  an  injanction  in  a  court  of  equity.^ 
lb  Penndylvania,  in  junotions  are  granted  to  restore  members  who 
have  been  illegally  expelled  from  voluntary  associations » becaase 
chancery  jurisdiction  to  control  unincorporated  societies  or  asso- 
ciations has  been  created  in  that  State  by  statute.' 

§  911.    Injunction    tn    Case    of     Beligioua    Societies.— It 

should  also  be  observed  that,  in  the  case  of  religions  societies^ 
where  a  church  or  other  religious  congregation  breaks  iotn 
factions,  owing  to  differences  of  doctrine  or  other  causes,  aod 
there  is  a  struggle  between  the  factions  for  the  possession  of  the 
church  edifice  or  other  temporalities,  the  usual  and  re^gular 
remedy  is  in  a  court  of  equity,  whose  procedure  alone  is  suffi- 
ciently flexible  to  deal  with  such  an  extraordinary  matter*' 
The  wrongful  and  violent  seiziure  of  the  edifice  and  property  be- 
longing to  a  church  of  a  congregational  form  of  governmeat^ 
by  a  minority  of  the  members,  contrary  to  the  wishes  of  the 
majority,  the  deposition  of  the  officers  of  the  church  and  the 
trustees  who  hold  the  property,  and  the  retention  and  use 
thereof  by  the  minority  to  the  exclusion  of  the  majority,  furnish 
good  grounds  for  equitable  relief.^    In  such  a  case  a  court  of 


^  !^ttliet«.  Settne,  11  Ch.  Dtv.  S63; 
Labouchere  v,  Earl  of  Whamcliffe,  18 
Cb.  Dlv.  ai6^  Dawkinsv.  Antpobus, 
17  Ch.  Di7.  G15{  Lamb«Ttv.  Addison^ 
46  L.  T.  (N.  s.)  20,  24;  Leech  v.  Har- 
ris, i  "Brewst.  (Pa.)  571,  576  (Jnrls- 
4nett(m  ^retfted  "by  statute) .    In  Daw- 
klDS  9,  Aatrobus,  wpra,  the  propriety 
of  the  remedy  by  injanction  in  suck 
cases   is   conceded.    In   Lambert  v, 
Addison,  papr^^  Stty,  ^.,  stiid:  *'  The 
jurisdiction  of  the  court  in  cases  of 
this  kind  is  undoubted,  and  I  thiak 
the  limit  of  that  jurisdiction  has  been 
careifully  defined.    If   the  committee 
of  a  club  haying  the  power  to  espel  a 
member,  exercise  tbeir  power  la  good 
faith  and  legally,  the  court   has  no 
.power  to  Interfere  by  an  injunction 
to  restrain   them.    If   they   exercise. 
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their  power  illegally,  then  the  court 
has  jurisdiction  to  interfere." 

3  PennsylTaaia  Act  of  June  16tb, 
1886;  Leeoh  v.  Harris,  2  Brewst.  (Ft.) 
671,  676. 

s  Bouldln  V.  Alexander,  13  Wall. 
(IT.  S.*)  181 ;  Bates  v.  Houston,  66  Ga. 
198 ;  Bruanenmeyer  o.  BvCtm,  8S  tH. 
188;  Bo6hi*s  Appeal.  69  Fa.  St.  462; 
Kerr  v.  Trego,  47  Pa.  St.  295;  Ln- 
theram  BvungeTlcal  Church  v,  Gri^tgan, 
84  Wis.  828,  886;  Gable  v.  Miller,  10 
Baige  (N«  Y.),  637.  But  MS  U- 
tberanChurohv.  Maschop^  10  K.  J.  £q- 
57;    Baptist    Charch    «.    WMwmU, 

8  Paige  (N.  T.),  296,  (ownmleU,  it 
seems,  by  Gable  «.  M  lies,  avpra). 

*  Bates  V.  Houston,  «6  Qa.  196;  «.c. 

9  Am.  Co]^.  Cas.  47.  See -also  BooUUb 
«.  4aexai»4^,  tS.W^U.  <U.«.)  IU>. 
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equity  will  determine,  upoa  t]ke  proofa,  who  i^re  tbe  tru^it^W  of 
the  church,  entitled  to  the  possegaioii  of  its  teinpor<ilitiea.^    The 
trusteea  are  those  who  have  been  regularly  oonatituted  such :  per<« 
90QS  elected  by  a  portion  of  the  congregation  at  a  meeting  other 
than  a  regular  meeting  are  not  such  trustees.     Where  a  person 
conveys  land  in  fee  to  trustees  for  the  use  of  auch  a  religious 
society,  the  trustees  named  in  the  deed  are  not  removable  at  the 
will  of  the  members  of  the  society,  and  without  cause  showp-' 
Acquiescence  of  the  society  or  dub  in  the  resolution  of  ej^pul-* 
sion  paaaedby  its  governing  committee,  affords  no  reason,  it  has 
been  said,  for  the  approval  of  the  proceeding,  or  for  the  accept- 
ance of  the  result  by  a  judicial  court  when  appealed  to  by  the 
expelled  member.     Nor  is  he  to  suffer  disadvantage  because  his 
fellow  members  do  not  call  a  special  meeting  to  reconsider  the 
resolntion  of  e:](pulaion«     He  was  not  bound  to  ask  for  such  a 
meeting.^    Where  the  society  is  a  partnership^  so  that  the  exr 
pelled  member  has,  in  the  strict  sense,  property  rights  therein,  be 
13  entitled  to  the  protection  of  a  ^ourt  of  equity  in  respect  of 
those  rights.    If  he  ia  expelled  from  the  society,  ft  is  withiQ  the 
power  of  such  a  court  to  inquire  into  the  reasonableness  and  pro- 

priety  of  the  action  of  the  assQciatioQ,  aud  to  grant  appropriate 
relief  in  the  premises.^ 

§  918.  member  mnal:  first  Sxliansli  |ii«  ^emi^dy  WUI4i^  1^^ 
ftoeieur.**-  Courts  pf  equity  uniformly  deny  t^heir  reiief ,  iu  the 
cases  spoken  of  in  the  preceding  section,  unless  the  complaining 
member  has  first  exhausted  his  reniedies  within  the*  society.^ 
Thus,  if  an  st^eal  is  ^ven  from  the  judicatory  which  has  pass- 
ed the  sentence  of  8a8|>en8ion  or  expulsion,  either  to  a  higher 
judicatory  or  to  the  association  at  large,  he  cannot  appeal  to 
a  court  of  equity  until  he  has  prosecuted  such  appeal,  unless  it 
has  been  denied  him  ;*  or  unless,  by  evasions,  intentional  delays, 

1  BoQldin  V.  AlexEDder,  16  W^ll.  T.)  9?;  White  v.  Brownell;  2  Daly 
(U.  8.)  181.  QS,  T.),  829,  per  Daly,  J. ;  s.  c.  4  Abb. 

*  Bonldin  o.  Alexander,  9upra.  Fx.  (v.  s.)  (N.  7.)  162. 

'  Loabat  v.  Leroy,  15  Abb.  N.  C.  *  Carlen  v.  Drury,  1  Yes.  &  9.  154; 

(N.  Y.)  1,  41.  White  v.  Brownell,  4  Abb.  Pr.  (n.  e.) 

*  Olery  v.  Brown,  51  How.  Pr.  (N.  Y.)  162,  199;  ».  c.  2  Daly  (N.  Y.), 
(N.  Y.)  92.  329;  Lalon^  v.  Deems,  81  N.  Y.  507; 

*  Olery  v.  Brown,  51  5ow.  Pr.  (N.  Loabat  ©.  Leroy,  4Q  Hun  CN.  Y.),  546, 
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or  other  unjast  procedure »  he  is  deprived  of  the  benefit  of  any 
further  remedy  given  him  by  the  constitution  and  by-laws  of  the 
society.^  He  must,  it  seems,  first  petition  the  governing  body  to 
reconsider  its  action,  and  to  reinstate  him  before  be  can  appeal 
to  the  judicial  courts.'    If  the  society  is  a  subordinate  lodge  of 
a  benevolent  organization,  and  the  suspended  member  fails  to 
take  an  appeal  to  the  grand  lodge,  which  the  laws  of  the  order 
give  him,  the  validity  of  his  suspension  cannot  be  collateraUy  in- 
quired into  in  the  judicial  courts.^    So,  if  he  die  during  the  su^ 
pension  under  such  circumstances,  his  benefit  certificate  being  for- 
feited by  the  suspension,  the  beneficiary  cannot  sust'iin  an  action 
thereon.*     So,  a  contest  between  two  factions  of  a  subordinate 
lodge,  touching  the  property  of  the  lodge  and  the  use  of  the  name 
of  the  lodge,  cannot  be  determined  by  the  judicial  courts,  on  a 
bill  in  equity  or  otherwise,  until  the  complaining  parties  have  ex- 
hausted their  remedy  by  appealing  to  the  grand  lodge.^    Bat 
where  the  laws  of  the   society  provide  for  no  tribunal  to  pass 
upon  the  question  of  the  liability  of  the  society  to  a  member, 
he  may  appeal  directly  to  the  judicial  courts.* 

§  013.  Injunction  not  Granted  to  Restrain  Proceedings  be- 
fore Corporate  Judicatory. —  It  follows  from  what  has  been  said  that 
a  court  of  equity  will  not  restrain  such  a  body, — ^here  the  New  York  Pro- 
duce Exchange, —  or  its  managers  and  committees,  from  proceeding  with 
the  investigation  of  a  complaint  against  a  member  of  anaturetobeinthin 
their  jurisdiction,  in  advance  of  any  action  of  theirs  violating  the  rights 
of  the  accused  member,  and  merely  because  he  apprehends  that  they 
will  act  oppressively,  or  are  intending  to  force  him  to  arbitrate  a  con- 
troversy on  which  he  desires  the  judgment  of  a  court,  or  to  suspend  or 
expel  him  without  cause.  The  presumption  is  that  they  will  proceed 
reasonably  and  justly.  Upon  this  question  it  is  said :  ''It  matters  not 
whether  this  court  or  any  other  court  is  of  the  opinion  that  the  com- 

649;  B.  e.  15  Abb.  N.  C.  (N.  T.)  1,  42;  <  Lonbat  v.  Leroy,  40  Hun  (N.  T.)< 

Karcher  v.  Supreme  Lodge,  187  Mass.  546;  «.  e.  15  Abb.  N.  C.  (N.  T.)  1, 42. 

868.  '  Karcher  v.  Supreme  Lodge,  187 

1  White  V,  BrowneU,  4  Abb.  Pr.  (n.  Mass.  868. 

8.)  (N.  Y.),  162, 199;  «.  c  2  Daly  (N.  *  Ibid. 

Y.)«  829.   Circumstances  where  an  ap-  *  Chamberlain  o.  Lincoln,  129  Mms* 

peal   was   not   required:   Loubat    v.  70. 

Leroy,  40  Han  (N.  Y.).  546;  «.  e.  15  *  Dolanv.  Court  Gtood  Samaritta, 

Abb.  N.  C.  (N.  Y.)  1,  42.  128  Mass.  487. 
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plaint  was  well  or   ill  founded.    It  may  have  been  entirely  trivial  and 
canseless,  but  it  was  one  which  Cathcart  [the  accusing  member]  could 
make,  and  which  the  complaint  committee  and  the  board  of  managers 
had  the  right  to  entertain  and  examine.     It  cannot  be  assumed  that 
they  would  make  an  unjust,  arbitrary  or  wrong  decision.     The  presump- 
tion is  that  the  board  of  managera,  composed  of  impartial  men,  ac- 
quainted with  business  practices  and  the    standards   of  commercial 
honor,  woidd  decide  the  question  fairly  and  dismiss  the  complaint  if  it 
was  made  from  improper  motives  and  without  sufficient  cause. ' '  ^    When, 
therefore,  the  committee  had  the  power  of  expulsion  '4n  case  the  con- 
duct of  any  member,  either  in  or  out  of  the  club  house,  shall,  in  the 
opinion  of  the  committee,  be  injurious  to  the  character  and  interests  of  the 
club,  the  committee  shall  be  empowered  to  recommend  such  member  to 
resign,"  etc.,  it  was  held  by  the  same  eminent  equity  judge,  that  the 
question  for  decision  was  not  whether  the  conduct  of  the  member  was 
really  injurious,  but  whether  it  was  injurious  in  the  opinion  of  the  com- 
mittee;  for  '^then  all  that  the  court  requires  is  that  the  committee 
should  form  their  opinion  in  a  bona  fide  way.     There  is  no  power  in 
this  court  to  control  the  judgment  or  opinion  of  the  committee."  ^ 
Another  statement  of  the  rule  was  made  by  Brett,  L.  J. ,  in  a  more  re- 
cent case  involving  the  question.      He  said:     ''The  only  question 
which  a  court  can  properly  consider  is  whether  the  members  of  the  club, 
under  such  circumstances,  have  acted  ultra  vires  or  not,  and  it  seems  to 
me  the  only  questions  which  the  court  can  properly  entertain  for  that 
purpose  are,  whether  anything  has  been  done  which  is  contrary  to  nat- 
ural justice,  although  it  is  within  the  rules  of  a  club, —  in  other  words, 
whether  the  rules  of  the  club  are  contrary  to  natural  justice ;  secondly, 
whether  a  person  who  has  not  condoned  the  departure  from  them  has 
acted  contrary  to  the  rules  of  the  club,  and  thirdly,  whether  the  decis- 
ion of  the  club  has  been  come  to  bona  fide  or  not.     Unless  one  of  these 
charges  can  be  made  out  by  those  who  come  before  the  court,  the  court 
has  no  power  to  interfere  with  what  has  been  done."  ^    It  has  been  rea- 
soned in  the  same  strain,  that  the  judicial  coiu'ts  are  no  places  to  review 
routine  questions  as  to  the  regularity  of  a  committee  appointed  to  investi- 
gate charges  against  an  expelled  member.   The  relator  having  been  before 
a  committee  claiming  to  be  regular,  and  not  shown  to  be  otherwise,  should 
have  made  his  formal  objections  there ;  and  it  will  be  presumed  that, 
if  the  proceedings  before  the  conmiittee  were  not  according  to  the  usages 

^  Hurst  V.  New  Tork  Produce  Ex-  >  Richardson-Gardner  v.  Fremantle, 

change,  100  N.  Y.  605,  mem. ;  g.  c.  in  24  L.  T.  (n.  s.)  81. 
toU,  1  Cent.  Bep.  260,  opinion  by  Earl,  "  Dawklns  v.  Antrobus,  17  Ch.  Div. 

J.  615,  680. 
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of  the  society,  they  would  not  have  been  sanctioned  by  the  socaety.^ 
In  Wisconsin,  it  has  been  regarded  as  doubtfnl,  to  say  the  least,  whether 
in  such  a  case  the  court  will  look  into  the  teMtimony  for  such  a  purpose, 
though  the  question  was  not  decided.^    In  like  manner,  it  has  been 
said  by  an  eminent  American  judge:  ^^  Voluntary  bodies  of  this  kind 
will  be  held  to  the  fair  and  honest  administration  of  the  rules  which  are 
in  force  when  any  proceeding  is  instituted  against  a  member ;  but 
where  the  member  is  expelled  in  conformity  with  the  rules,  and  proceed- 
ings aie  regular  and  in  good  faith,  it  is  final,  and  no  judicial  tribonsl 
can  interfere."^    '^  We  have  to  consider,"  said  Ck>tton,  L.  J.,  *' first, 
whether  the  action  of  the  committee  and  of  the  general  board  was  au- 
thorized by  any  rule,  that  is  to  say,  whether  it  was  within  the  terms  of 
the  rule,  and  whether  it  was  regular ;   and,  secondly,  if  these  questions 
are  answered  adversely  to  the  appellant,  whether  it  has  been  made  oat 
to  the  court  that  the  proceedings  were  not  in  the  bona  fide^  honest  exer- 
cise of  the  powers  given  by  the  rule,  but  maliciously  and  fraudulently. "  ^ 
In  a  case  in  New  York,  the  court  reason  that,  in  the  case  of  an  unin- 
corporated mining  stock  board,  not  a  joint-stock  company  within  the 
statutes  of  the  State,  but  to  be  regarded  as  a  mere  voluntary  assoda- 
tion,  a  membership  cannot  be  regarded  as  a  franchise ;  and  that,  this 
being  so,  in  order  to  enable  a  member  threatened  with  suspension  to 
appeal  to  equity  for  an  injunction,  he  must  show  that  the  proceedings 
of  the  board,  or  of  the  quorum  of  the  board  of  which  he  complains,  were 
firauduient  or  corrupty  or  the  result  of  Afluudident  conspiracy  to  depnTB 
him  of  his  rights  in  the  board.^    It  is  believed  that  there  is  nosob- 
stantial  difference — at  least  in  the  conception  of  American  coorts— 
between  the  case  where  the  remedy  is  sought  in  equity  by  an  injunctiom, 
and  the  case  where  it  sought  at  law  by  a  mandamus^  in  respect  of  the 
principles  upon  which  relief  is  accorded  or  denied ;  though  the  judieial 
expressions  of  the  {»inciple  differ  somewhat.    It  is  said  in  Pennsylvania, 
in  a  proceeding  by  mandamuay  that  ^^  the  courts  entertain  a  jurisdiction 
to  preserve  these  tribunals  [meaning  corporations  or  the  judicatories  of 
corporations]  in  the  line  of  order,  and  to  correct  abuses ;  but  they  do  not 
inquire  into  the  merits  of  what  has  passed  in  rem  judieatamy  in  a  regn- 
hu*  course  of  proceedings."  ^ 

1  People   V.    St.   Greorge's  Society,  '  Rorke  v,  RasseU,  2  Lans.  (N.  T.) 

28  Mich.  261.  244,  Ingraham,  J.,  dissenting. 

>  State  V.  Milwankee  Chamber  of  *  Com.  v.  German  Soc,  15  Pa.  St. 

Commerce,  47  Wis.  670,  682.  251,  255;  Com.  v.  Pike  Beneficial  Soc, 

^  White  V.  BrowneU,  2  Daly  (N.  T.) ,  8  Watts  &  S.  (Pa.)  247,  26a    See  also 

829,  359,  per  Daly,  J.  Black  &  White  Smiths'  Soc.  v.  Vm 

*  Dawkins  v.  Antrobus,  17  Ch.  Div.  Dyke,  2  Whart.  (Pa.)  309;  «.  «.  80  An. 

615,  688.  Dec.  263.    Leech  v.  Harris,  2  Brews. 
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§  914.  PrlndplM  on  which  Cooits  Prooeed*  ^—  Gourto  of 
equity  efitertaia  &  jurisdiction  in  the  caee  of  voluntary  uninoor'- 
poraAed  9oci«fcieB«  to  bold  such  societies  or  tbeir  judicatorie^t  in 
dealing  with  thoir  members,  within  the  lines  of  their  constitu- 
tions,  by-laws  or  other  regulations,  and  to  see  that  they  exercise 
their  powers  fairly  and  in  good  faiih  ;  but  they  do  not  inquire 
into  the  merits  of  what  has  passed  in  rem  judicatamt  in  the  reg- 
ular course  of  their  proceedings.^  It  is  but  another  statement  of 
this  principle  to  say  that  courts  of  equity  do  not  sit  as  courts  of 
appeal  from  such  societies  or  their  judicatories  in  such  cases.^ 
Nor  will  they  interfere  witii  their  decisions  on  the  mere  ground 
that  tbey  are  deemed  unreasonable.^  On  the  other  hand*  the 
conrte  will  not  interfere  to  enforce  the  decrees  of  the  judieatO'- 
ties  of  sdf-^ooiistituted  societies/  even  wh^re  property  rights 
are  involved.^    Courts  of  law  have  £reqaeiitly  applied  the  fnuokB 


A  Leech  9.  Hatrifl,  %  Biewrt.  (Pa.) 
571,576;  Com.  v.  Pike  Beneficial  So* 
cietgr,  8  Watts  &  8. 247 ;  Black  &  White 
Smttha*  Sode^  v.  TandjiSEe,  2  Wfaait. 
(Pa.)SOf ;  «. c.  ao.  a.Bi«Pec.  2423',  SocWtjr 
fortheVifiitation  of  the  Sick  v.  Com., 
52Pa.  St.  125 ;  Borke  v,  Knssell,  2  Laos. 
(N.  T.)  244;  Powell  v.  Abbott,  9 
Week.  Notes  of  Cas.  (Pa.)  281  (PhU- 
>iotpMa  CSoort  43f  Oomnea  Tleas)^ 
flhttchlDflOB  flu  IjMmsiiee,  07  Sow«  £r. 
(K.  J.)  ^,41;  R&ohaDdsoa-Qandoer  «. 
FreaiaQtIe,  S4  L.  T.  (v.  b.)  61 ;  Ho^- 
kioson  V,  Marquis  of  Exeter,  L.  B.  5 
Eq.  tS\  Bnrt  V.  Grand  Lodge,  44  Mich. 
996;  WhMe  ^.  BrowneU,  2  DflSy  (N. 
Y«)y289, 1S9;  Mttt^t?.  OBecliaalille 
Assurance  Society,  29  Beav.  489, 
44S;  BUsset  «.  Daniel,  10  Hare,  468; 
Dawkinsv.  Antrobns,  17  Ch.Plv.  6U. 
See  Also  People  o.  New  York  Celton 
Exchange,  8  Hun  (N.  Y.),  216;  State 
9«  Milwaukee  Chamber  of  Commence, 
47  W\s.  670,  682  (doubted  whether  the 
eonrt  wUl  look  Into  the  evidence  on 
which  the  society  acted).  In  Otto  v. 
Tailors*  kc.  Union,  75  OaL  808,  ai4, 
which  was  a  proceeding  by  **man* 
date  "  cocresponding  to  moMdamHB^  It 
was  laid  down  that  courts  have  no 


i^gbjb  to  latscfese  vttb  the  docMoiM  of 
voluntary  societies  except  in  the  fol- 
lowing cases:  1.  If  the  decision  arrived 
«t  was  contrary  to  aatural  justiee, 
snch  as  the  weaiber  not  having  an  «j>- 
XK>rtanii7  to  explain  his  condnct.  2. 
If  the  rules  of  the  society  have  not 
been  observed.  8.  If  the  action  of  the 
society  was  malicious  and  not  h<ma 
fUe.  These  coaelosknis  are  w>eU  siip- 
pmried  br  sertteal  oi  the  precedtng 
tfttses.  The  aaoM  s»riA<^le  is  pntmi^A 
bj  conJts4>f  equity^  Ui  exercising  thair 
Tisitorial  power  over  charitable  cor- 
porations. Thusy  Lord  Eldon  restored 
a  scboolmaster  who  had  been  removed 
%ya4>orporaittoft  throvgh  what  was  an 
abuse  of  their  discretion,  if  not  a  cor- 
rupt ^xeFcise  of  It.  Dojiimer  v.  Cor- 
pora^^iaU'Of  ChifipeBham,  14  Yes.  2io, 
262,  2fid. 

>  Dawfcins  v.  Antiobus,  17  Gh.  Div. 
615,  684. 

»  Ibid. 

*  Lloyd  «.  Loailng,  6  Yes.  778. 

'^  Austin  V.  Sescinx,  16  N.  7.  112. 
There  are  cases  which  go  to  the  length 
of  holding  that  the  judicial  courts  will 
not  interfere  under  any  eircumatances. 
People  V.  Board  of  Trade,  80  HI.  186 
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principle,  in  dealing  with  incorporated  societies.  If  a  member 
has  been  expelled  according  to  the  regular  coarse  of  the  pro- 
ceedings of  the  society,  as  laid  down  by  its  rules,  and  without  a 
deprivation  of  any  of  the  rights  stated  in  preceding  sections,  the 
courts  will  not,  in  a  proceeding  by  mandamus^  inquire  into  the 
merits  of  the  sentence  of  expulsion.^  The  same  principle  is 
applied  in  courts  of  law,  where  an  expelled  member  of  a  benev- 
olent society  brings  an  action  to  recover  allowances  granted  to 
disabled  members,^  or  where  the  member  has  died  during  the 
period  of  suspension,  and  the  beneficiary  named  in  his  benefit 
certificate  brings  an  action  thereon  against  the  society.^  On  the 
same  principle,  it  has  been  reasoned  that  the  judicial  courts  will 
not  review  the  routine  questions  which  may  arise  in  proceedings 
to  investigate  charges  against  a  member,  —  as,  for  instance,  the 
regularity  of  the  appointment  of  a  committee.^ 

§  015.  Further  of  this  Subject.  — In  such  proceedings,  the 
courts  conclusively  presume  that  the  member  knows  the  obliga- 
tions resulting  from  the  charter ^^  the  by4aws,^  or  other  rales  of 
the  society.^  They  will  not,  therefore,  grant  equitable  relief  on 
the  ground  of  the  mistake  of  both  parties,  as  to  the  construction 
of  the  charter.® 

§  016.  Contract   to  Exercise  JucUrment  Bona  Fide. — The 

principle  of  all  these  decisions  is,  that  when  a  man  joins  a  cM 
be  enters  into  a  contract  with  other  members  of  the  club,  to  be  gOT- 
emed  by  certain  existing  rules  of  the  club  and  by  rules  established  in  a 
certain  prescribed  manner ;  and  where  a  rule  of  the  club  exists,  allow- 
ing a  given  majority  of  the  members,  or  of  the  governing  board  of  the 
club,  to  expel  him  upon  a  conclusion  arrived  at  by  them  that  his  expni- 


(denied  in  State  v.  Milwankee  Cham- 
ber of  Commerce,  47  Wis.  670) ;  State 
v.  Grand  Lodge,  8  Mo.  App.  148,  158. 
But  the  weight  of  authority  Is  as 
stated  in  the  text. 

1  Com.  V.  Pike  Beneficial  Society,  8 
Watts  &  S.  (Pa.)  247,  260;  Com.  v. 
German  Society,  15  Pa.  St.  251,  255 
(recognized) . 

s  Black  &  White  Smiths'  Society  v. 
Van  Dyke,  2  Whart.  (Pa.)  309;  «.  c. 
30  Am.  Dec.  263. 
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'  Earcher  o.  Supreme  Lodge,  137 
Mass.  368. 

«  People  V,  St.  George's  Sode^,  83 
Mich.  261. 

*  Chesapeake  &c.  Canal  Co.  9. 
Dulany,  4  Cranch  C.  C.  (U.  S.)  86. 

^  Palmyra  v.  Morton,  25  Mo.  693; 
posty  §  941. 

^  Raggett  V,  Musgrave,  5  Car.  & 
P.  556. 

'  Chesapeake  &c.  Canal  Co.  «• 
Dnlaney,  nipra. 
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sioQ  is  required  by  the  interest  of  the  club,  this  amounts  to  nothing 
more  than  a  contract  with  him,  on  the  part  of  the  other  members  of  the 
club,  that  the  club  or  the  governing  committee,  in  deciding  upon  the 
question  of  his  expulsion,  may  exercise  their  judgment  bona  fide;  and 
where  they  exercise  their  judgment  bonafide,  a  court  of  justice  cannot 
interfere,  although  they  may  plainly  exercise  it  torongly.  The  reason 
is  plain.  They,  by  their  contract,  have  appointed  a  certain  tribunal, 
whose  judgment  is  to  be  exercised  and  is  to  be  conclusive.  If  a  court 
of  justice  substitutes  in  the  place  of  the  judgment  of  this  tribunal  its 
own  judgment,  does  it  not  make  a  new  and  different  contract  for  the 
parties  from  the  one  which  they  have  made  for  themselves  ?  A  very  apt 
illustration  of  the  principle  is  found  in  a  case  decided  by  that  learned 
and  experienced  judge.  Sir  John  Romilly,  M.  R.,  in  1861.  A  bill  in 
equity  alleged  that  the  plaintijff  effected  a  life  policy  in  the  office  of  the 
defendant  company,  at  an  extra  premium,  and  that  by  the  prospectus, 
^e  life  might,  from  time  to  time,  be  re-examined,  and  the  '^  society 
being  satisfied''  of  the  removal  of  the  cause  for  charging  the  extra 
premium  would  reduce  it.  The  directors  having  bona  fide  exercised 
their  discretion,  refused  to  revise  the  premium.  It  was  held,  on  de- 
murrer to  a  bill,  that  the  court  could  not  interfere  in  favor  of  the  plaint- 
iff, although  the  assured  had  become  *•'-  thoroughly  healthy  and  sound." 
The  Master  of  the  Bolls  said:  '^If  the  defendants  have  erroneously 
exercised  their  judgment  in  this  case,  I  regret  that  the  plaintiff  can 
have  no  redress ;  but  I  think  it  is  impossible  for  this  court  to  interfere 
with  the  judgment  of  the  directors,  bona  fide  exercised.  According  to 
the  contract  alleged,  the  society  contract  that  they  will,  in  a  certain 
event,  namely,  of  the  improvement  of  the  life  of  the  assured,  exercise 
their  judgment  bona  fide;  and  if  they  should  be  of  opinion  that  it  is 
proper,  they  will  reduce  the  premium  to  that  on  an  ordinary  life.  The 
plaintiff  says,  that  he  has  furnished  the  directors  with  evidence  that  the 
assured  is  now  in  perfect  health,  but  they  are  not  satisfied  of  the  fact. 
The  defendant's  case  is,  that  they  had,  bona  fide  exercised  their  judg- 
ment, and  are  of  opinion  that  the  plaintiff  has  not  fulfilled  the  condi- 
tion. Thus  the  plaintiff  says  he  has,  while  they  say  he  has  not.  It  is 
impossible  for  this  court  to  hold  that  the  directors  have  exercised  their 
judgment  erroneously,  and  to  exercise  it  in  their  place.  The  contract 
being  that  the  directors  will,  bona  fide^  do  what  is  right  between  the 
insurer  and  the  shareholders,  it  is  clear  this  court  cannot  interfere ;  if  it 
did  it  would  be  making  a  new  contract  for  the  parties^  and  subjecting 
them  to  stipulations  which  they  never  entered  into,  and  never  intended 
to  enter  into."  ^ 

^  Manby  v.  Oresham  Life  Ass.  Soc.,  29  Beav.  489,  445. 

747 


1  Thomp.  Corp.  §  918.]     cxfulsion  of  members. 

§  917.  Another  Statement  of  the  Principle  :  Corporation 
not  Permitted  to  Exercise  Trust  Oorraptly. — The  principle 
may  be  stated  in  another  form,  which  will  bring  it  into  line  with 
another  class  of  cases,  namely,  those  cases  in  which  courts  of 
chancery  exercise  their  power  over  corporations  which  are  charged 
with  the  administration  of  charitable  and  other  trusts*  Here,  the 
principle  is  that  the  court  will  not  interfere  with  the  discretionoi 
the  corporation  in  respect  of  the  management  of  the  trust,  ex- 
cept in  so  far  as  to  prevent  them  from  acting  corruptly  in  its 
execution.  This  was  well  stated  by  Lord  Eldon,  in  a  case  where 
a  schooUmaster  had  brought  a  bill  in  equity  against  a  corpora- 
tion, to  which  had  been  committed  the  management  of  a  school 
and  the  nomination  and  rejection  of  a  school-master.  Lord  El- 
don said :  ^^  This  is  the  case  of  a  corporation,  not  called  upon  to 
give  any  account  of  corporation  property  or  revenue,  as  such, 
but  happening,  in  their  corporate  capacity,  to  be  trustees  for  a 
chaHtable  purpose^  entrusted  in  that  corporate  capacity  with 
the  management  of  certain  property,  clothed  with  a  trust  for  the 
maintenance  of  a  school-master,  and  for  this  purpose  I  repre- 
sent the  case  thus :  that  the  corporation  have  the  power  of  nom- 
inating the  master,  and  of  dismissing  him,  at  their  will  and 
pleasure.  A  corporation,  as  an  individual,  with  such  a  power 
over  an  estate,  devoted  to  charitable  purposes,  would  in  this 
court  be  compelled  to  exercise  that  power,  not  according  to  the 
discretion  of  this  court,  but  not  corruptly.  A  trustee  of  either 
description,  a  corporation,  or  an  individual,  cannot  be  permitted 
to  act  corruptly  in  the  execution  of  the  trust."  ^ 

5  018.  Courts  do  not  Bit  as  Courts  of  Appeal  from  I>eclalaBS 
of  Committee  or  Club  In  Such  Cases.  —  Whether  the  most  limited 
view  embraced  in  the  first  of  the  three  foregoing  paragraphs,  or  the  most 
extensive,  embraced  in  the  second  of  the  same,  or  the  middle  view  em<\ 
braced  in  the  third,  be  adopted,  it  is  equally  apparent  that  courts  do  act, 
in  such  cases,  sit  as  courts  of  appeal  to  revise  the  action  of  the  majority 
of  the  club  or  of  the  governing  body,  in  expelling  the  complaining  mem- 
ber. They  will  not  substitute  their  discretion  for  the  discretion  exer- 
cised by  the  club  or  its  governing  body.  They  will  not  reverse  the 
decision  of  the  club  or  of  its  governing  body,  although  they  may  beHere 

1  Dummer  v.  Corporation  of  Chlppenbam,  14  Ves.  245,  252. 
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It  to  be  Qnjnit,  in  the  seme  thtt  they^  under  the  iame  circtimsttaoes, 
woold  not  hBS9Q  oome  to  the  same  conchiaion.  They  will  treat  it  maoh 
ae  the  Court  of  King's  Bench  has  been  in  the  habit  of  treating  the  de^ 
olsions  of  inferior  magistrates  in  snminary  proceedings,  thoogh  ezercis'* 
ing,  it  is  confessed,  a  somewhat  larger  jurisdiction.  They  will  inquire 
first,  whether  the  expulsion  was  within  tkie  jurisdiction  of  the  club  or  of 
the  governing  body,  — that  is,  whether  it  was  intra  vires  —  whether  it 
wae  authorized  by  any  ruls  of  the  club  which  was  binding  upon  aU  the 
members.  Passing  this  jnrisdictional  inquiry,  they  will,  it  seems,  in- 
quire into  the  reascmableness  of  the  rule  in  much  the  same  manner  as  a 
court  win  inquire  into  the  reasonableness  of  an  appeal  by  a  corporation ; 
hut  they  will  not  hold  it  to  be  unreasonable,  unless  it  is  contrary  to  the 
Uws  of  the  land,  or  plainly  violatiye  of  natural  justice.  Beyond  this, 
there  remains  bat  one  further  inquiry,  namely,  whether  under  the  cir- 
comstances  of  the  particular  case,  the  majority  of  the  governing  body 
which  voted  for  the  expulsion  acted  reasonably  and  in  good  faith,  or 
whetiier  they  acted  unreasonably  and  capriciously,  corruptly,  oppress* 
ively  or  maliciously.  And  when  the  word  reasonable  is  here  used,  it  is 
not  used  in  the  sense  that  permits  the  court  to  substitute  its  reason  for 
the  reason  of  the  members  of  the  club,  but  it  is  used  in  a  sense  so  re- 
ttricthre  that  the  court  will  not  relieve  the  expelled  member  unless  the 
occurrences  on  which  his  expulsion  took  place  were  such  that  no  man 
ooold  pronounce  them  reasonable.  ^*  We  are  not,"  said  Cotton,  L.  J., 
**  here  to  sit  as  a  court  of  appeal  from  the  decision  of  the  committee  of 
the  general  meeting.  We  are  not  here  to  say  whether  we  should  have 
arrired  at  such  a  conclusion  or  not ;  and  the  question  whether  the  decis- 
ion was  erroneous  or  not  can  only  be  taken  into  ConsideFeitioii  in  deter- 
mining whether  that  decision  is  so  absurd  or  evidently  wrong  as  to  aftord 
evidence  that  the  action  was  not  bonafidSy  but  was  malicious  or  capri- 
oioos,  or  proceeding  from  something  other  than  a  fair  and  honest  exer- 
cise of  the  powers  given  by  the  rule."  ^ 

I  919.  Not  Bafacient  that  the  I>ecision  was  Contrary  to 
Beaaoiu--'''  The  court,"  said  Brett,  L.  J.,  m  the  same  case,  ''has  no 
right,  in  my  opinion,  to  consider  whether  what  waa  done  was  right  or 
not,  or,  even  as  a  substantive  question,  whether  irfaat  was  decided  was 
nBSsonable  or  not.  The  only  question  is,  whether  it  was  done  bona  fide. 
Now,  it  is  true  that  an  element,  in  considering  whether  a  matter  has 
been  done  in  good  faith,  is  the  question  whether  what  has  been  done  is 
reaUy  beyond  all  reason.  If  that  were  so,  it  would  be  evidence  of  want 
ef  good  faith ;  but  even  where  that  exists,  it  is  not  a  necessary  conclusion 

>  DawUns  V.  Antrobas,  II  Ch*  Dtor.  S15^  Sa4. 
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that  there  has  been  want  of  good  faith,  for,  even  after  having  come  to  the 
conclusion  that  a  decision  was  wholly  unreasonable,  one  might  be  ood- 
vinced  cUiunde  that  nevertheless  there  was  no  malice  — that  what  was 
done  was  done  in  good  faith.  Therefore  the  mere  proof  that  it  was  cod- 
trarj  to  reason  is  no  sufficient  ground  for  the  interference  of  the  court. 
It  is  like  the  case  of  a  malicious  prosecution,  where,  if  there  is  a  want 
of  reasonable  and  probable  cause,  that  is  evidence  to  go  to  the  jury  to 
support  the  other  necessary  allegation  that  there  was  malice  in  fact; 
but  then  the  jury  are  told,  '  even  though  there  was  a  want  of  reasonable 
and  probable  cause,  you  must  consider  and  decide  for  yourselves 
whether,  besides  that,  there  was  malice  in  fact.'  Unless  they  find  there 
was  also  malice  in  fact  in  such  cases,  the  propositions  necessary  for  them 
to  affirm  are  not  made  out.  So,  in  this  case,  I  wish  to  repeat,  even 
though  one  were  of  opinion  that  the  decision  was  wholly  beyond  reason, 
yet  in  such  a  case  as  this,  considering  the  circumstances  which  are  in 
evidence,  and  the  persons  against  whom  the  charge  is  made,  and  the 
absolute  absence  of  indirect  motive  —  even  if  I  thought  the  decisions 
were  absolutely  unreasonable  —  I  should  have  declined  to  find  the  de- 
cision was  contrary  to  good  faith,  and  should  therefore  have  been  of 
opinion,  even  though  the  decision  were  unreasonable,  that  there  was  no 
ground  for  the  interference  of  the  court."  ^  The  observations  of  that 
very  able  judge,  Jessel,  M.  R.,  whose  decision  was  appealed  from  and 
affirmed  in  the  same  case,  ought  not  to  be  overlooked.  '*  I  am  not/' 
said  he,  ^'  able  to  say  that  I  ought  to  impute  to  these  gentlemen  legal 
malice,  I  do  not  think  it  impossible  that  reasonable  men  could  come  to 
the  conclusion,  on  some  grounds  not  known  to  me,  that  the  mere  writ- 
ing of  that  letter  and  the  direction  of  it  to  Gen.  Stephenson,  was  in 
itself  an  act  which  was  injurious  to  the  character  and  interests  of  the 
club.  That  being  so,  I  am  compelled  by  the  exigencies  of  the  case  to 
act  entirely  on  the  opinion  of  the  committee.  I  do  not  feel  that  it  would 
be  right  to  say  that  the  committee  were  so  unreasonable  as  to  act  entirely 
without  reasonable  and  probable  cause,  or  so  corruptly  biased  and  un- 
fair as  to  knowingly  state  that  to  be  their  opinion  which  was  not  their 
opinion,  fairly  arrived  at  so  far  as  their  light  and  information  enabled 
them  to  arrive  at  an  opinion  adverse  to  Colonel  Dawkins."  * 

§  920.  Regularity  of  Suspension  Presumed  until  the  Con- 
trary Appears.  —  Another  rule  which  has  been  applied  in  these 
cases  is  that,  where  the  power  of  suspension  is  vested  in  a  certain 
tribunal  or  authority,  as  in  the  subordinate  lodge,  and  is  exer- 
cised by  such  tribunal  or  authority,  the  regularity  of  its  exercise 

1  Dawkins  o.  Antrobos,  17  Ch.  Div.  615,  630.  >  Ibid.  634. 
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will  be  presumed  until  the  contrary  appear,  and  the  contrary 
most  be  made  to  appear  by  showing  that  the  suspension  was  con- 
trary to  the  constitution  and  laws  of  the  order,  which  can  only 
be  shown  by  putting  the  constitution  and  laws  of  the  order  in 
evidence.* 

§  921.  Effect  of  Acqaiescence.  —  On  the  one  hand,  the  mem- 
ber must  first  exhaust  his  remedy  within  the  corporation  or 
society,'  and  on  the  other,  he  must  not  wait  too  long,  before 
he  applies  to  the  courts.  On  principles  of  frequent  appli- 
cation in  courts  of  equity  in  dealing  with  coiporations,  he  may 
lose  by  laches  and  acquiescence^  his  claim  upon  a  court  of  equity 
for  relief.  Thus,  it  has  been  held  that  one  who  for  nineteen 
years  has  acquiesced  in  his  expulsion  from  the  membership  of  a 
corporation  for  non-payment  of  corporate  dues,  will  not  be  rein- 
stated by  the  court.^  But,  on  the  other  hand,  it  has  been  held, 
in  an  action  brought  against  a  suspended  member  by  a  corporate 
lodge  of  Odd  Fellows,  for  arrears  due  by  him,  where  it  ap- 
peared that  such  member,  on  his  admission  to  the  lodge,  had 
signed  the  constitution  and  by-laws,  and  thereby  agreed  to  sup- 
port the  same,  and  to  pay  all  legal  demands  against  him,  so  long 
as  he  should  continue  a  member  of  the  lodge,  —  that  by  the  fact 
of  suspension  the  defendant  did  not  cease  to  be  a  member ;  and 
that,  while  a  member  he  continued  liable  by  law,  and  by  his  ex- 
press undertaking,  to  pay  the  contributions  which  the  by-laws 
required.* 

§  922.  Jurisdiction  of  Corporate  Committee  not  Ousted  by 
Fact  of  Jadlcial  Investigation.  —  The  jurisdiction  of  the  com- 
plaint committee  or  board  of  managers  of  the  New  York  Produce 
Exchange  over  a  complaint  against  a  member,  is  not  ousted  by 
the  fact  that  the  case  is  also  under  judicial  investigation ;  since 
cases  may  arise  in  which  the  committees  would  be  justified  in 
lining  a  member  charged  with  ^*  conduct  inconsistent  with  just 
and  equitable  principles  of  trade,  or  other  misconduct,"  when  a 

1  Korcher  v.    Supreme  Lodge,  1S7  '  Bostwlck  v,  Detroit  Fire  Depart- 

Maas.  868.  ment,  49  Mich.  518. 

*  Jnle,  §  91S.  *  Palmetto   Lodge   v,    HnbbeU,    2 

Strobh.  L.  (S.  C.)  457. 
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ooart  of  justice  would  not  adjudge  that  he  had  inonrred  a  le^ 
liability.^ 

§  023.  Doctrine    that   Courts   will   not  Interfere   Except 
wbere  Property  Bigrhts   are  Involved. —  Cases  are  found  which 
go  so  far  as  to  hold  that,  in  the  cases  of  religious,  charitable  and 
social  organizations  the  judicial  coui*t  will  not  interfere,  in  a  case 
of  expulsion  of  members,  to   reinstate  them,  and  will  not  exer- 
cise jurisdiction  to  decide  questions  relating  to  the  rights  of  mem- 
bership, except  where  pecuniary   interests  are  involved.    Upon 
these  questions  the  Supreme  Court  of  Illinois  has  said :  **  Churches, 
Masonic  bodies,  Odd  Fellows  and  temperance  lodges  are  organized 
under  a  statutory  charter ;  but  we  presume  no  one  would  imagine 
that  a  court  could  take  cognizance  of  cases,  so  as  in  either  of  these 
organizations  to  compel  them  to  restore  to  membership  a  person 
sai*pended  or  expelled   from  the  privileges  of  the  organization. 
They  being  organized  by  voluntary  association,  and  not  for  the 
transaction  of  businessi  but  for  the  purpose  of  inculcating  their 
precepts  and  truths,  not  for  pecuniary  gain,  but  for  the  advance- 
ment of  morals  and  for  the  improvement  of  their  members,  they 
are  left  to  adopt  their  own  constitutions,  by-laws  and  regulations 
for  admitting,  suspending  or  expelling  their  members. ' '  ^    Where 
the  expulsion  has  taken  place,  in  conformity  with  the  rules  of 
the  particular  society,  the  expelled  members  are  deemed  to  have 
assented  to  it,  and  to  have  subjected  themselves  to  the  application 
of  the  maxim  volenti    nonfit  injuria.^ 

§  924.  Courts  will  not  Enforce  Decisions  of  Judicatories  of 
iTnineorporated  Societies. —  The  courts  of  justice  will  not,  it  has 
been  held,  enforce  the  decrees  of  the  self -constituted  judicatories 
of  such  voluntary  associations  as  the  Freemasons  and  Odd  Fel- 
lows, where  no  rights  of  property  are  involved.*  The  only  ex- 
ception to  the  rule  that  courts  will  not  enforce  decrees 
of  tribunals  selected  by  the  purely  voluntary  act  of  the 
contending   parties,  is    said  to  exist  in    the    case  of    suboiis- 

1  Hurst  V.  New  York  Prodace  Ex-  *  State  v.  Grand  Lodge,  8  Mo.  App. 

eUi«^  100  K.  r.eOS,  mm*;  t.  c.  in  liS,  l«S,^iilMbyBakew«U,J. 
fall,  1  Cent.  Bep.  2^  <  Lloyd    v.  Loarina:,  6  V«s.  Vfl; 

*  P%e)^«  V.  BoiM  of  Tmd*,  «d  iU.  Aastin  o.  Searing,  16  N»  T.  lit. 
184,  opinion  by  W«lk«r,  J. 

Y52 


JUDICIAL  FBOGBEDiVGS  TO  BJCiNSTATS.    [1  Tbomp.  Corp.  §  924« 

810118  to  arbitrators,  whicfa  submissioiis  and  proceedings  before 
the  arbitrators,  as  well  as  their  award,  are  matters  which  are 
earefolly  guarded  by  the  law.  Thus,  upon  a  bill  filed  by  three 
persons  on  behalf  of  themselves  and  all  other  members  of  a  cer- 
tain lodge  of  Freemasons  except  the  defendant,  for  a  discorery 
and  injunction  to  compel  the  delivering  up  of  the  paraphernalia 
of  the  lodge, —  Lord  Eldon  in  passing  upon  a  demurrer  for  want 
of  parties,  is  reported  to  have  said :  **  That  this  court  will  hold 
jarisdiction  to  have  a  chattel  delivered  up,  I  have  no  doubt ;  but 
I  am  alarmed  at  the  notion,  that  these  voluntary  societies  are  to 
be  permitted  to  state  all  their  laws,  forms,  and  oonstittttions, 
upon  the  record,  and  then  to  tell  the  oourt,  they  are  individuals. 
Then  what  sort  of  a  partnership  is  this ;  for  it  is  now  admitted  to 
be  a  partnership  ?  The  bill  states,  that  they  subsist  under  a 
charter,  granted  by  persons  who  are  now  dead ;  and  therefore, 
if  this  charter  cannot  be  produced,  the  society  is  gone.  Upon 
principles  of  policy,  the  courts  of  this  country  do  not  sit  to  de- 
termine upon  charters  granted  by  persons  who  have  not  the  pre- 
rogative to  grant  charters.  I  desire  my  ground  to  be  understood 
distinctly.  I  do  not  think,  the  court  ought  to  permit  persons, 
who  can  only  sue  as  partners,  to  sue  in  a  corporate  character; 
and  that  is  the  effect  of  this  bill."  Further  on  he  said:  **  I  had 
great  doubt,  whether  a  voluntary  association  for  the  best  pur- 
pose is  to  meet  without  the  authority  of  a  corporation,  and  make 
laws  and  statutes,  which  have  no  authority,  and  then  call  upon 
this  court  to  administer  all  the  moral  justice  that  may  arise  up- 
on the  disputes  among  these,  in  a  sense  unauthorized  bodies.  It 
is  singular  that  this  court  should  sit  upon  the  concerns  of  an  as- 
sociation, which  in  law  has  no  existence ;  and  in  that  case,  that 
this  court  should  be  ancillary  to  their  agreement  as  to  their  toasts,' ' 
etc.^  In  an  unreported  case  of  this  kind,^  Lord  Thurlow  is  re- 
ported to  have  said  that  he  would  convince  the  parties  that  they 
had  no  laws  or  constitution.^  In  like  manner,  where  the  treas- 
urer of  a  lodge  of  the  Independent  Order  of  Odd  Fellows  brought 
an  action  to  recover  personal  property,  which  had  been  confis- 

1  Lloyd  V.  Loaxing,  6  Yes.  778,  777,  '  CuUen  v,  Dnke  of  Qneensberry, 

778.  sometimes  called  the  case  of  the  La- 

*  Referred  to  by  Lord  Eldon  in  6  dies  Coterie,referred  to  by  Lord  Eldon, 

Tes.  777.  as  stated  in  the  text. 
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cated  from  another  lodge  of  the  same  name  by  the  grand  lodge 
because  of  some  alleged  contumacious  conduct  of  the  latter  lodge, 
the  New  York  court  held  that  the  judicial  tribunals  did  not  sit  to 
enforce  the  decrees  of  the  judicatories  of  those  voluntary  associa- 
tions, and  therefore  that  the  action  did  not  lie.     In  so  holding, 
Selden,  J.,  said  :  *<  The  effect  of  some  of  the  provisions  of  these 
constitutions  is  to  create  a  tribunal  having  power  to  adjudicate 
upon  the  rights  of  property  of  all  the  members  of  the  subordi- 
nate lodges,  and  to  transfer  the  property  to  others ;  the  members 
of  this  tribunal  being  liable  to  constant  fluctuations,  and  not  sub- 
ject in  any  case  to  the  selection  and  control  of  the  parties  upon 
whose  rights  they  sit  in  judgment.     To  create  a  judicial  tribunal 
is  one  of  the  functions  of  the  sovereign  power ;  and  although 
parties  may  always  make  such  tribunal  for  themselves,  in  a 
specific  case,  by  submission  to  arbitration,  yet  the  power  is  guard- 
ed by  the  most  cautious  rules.     A  contract  that  the  parties  will 
submit,  confers  no  power  upon  the  arbitrators ;  and  even  where 
there  is  an  actual  submission,  it  may  be  revoked  at  any  time. 
The  law  allows  the  party  up  to  the  last  moment  to  ascertain 
whether  there  is  not  some  covert  bias  or  prejudice  on  the  part 
of  the  arbitrator  chosen.     It  would  hardly  accord  with  this  scra- 
pulous  care  to  secure  fairness,  in  such  cases,  that  parties  should 
be  held  legally  bound  by  the  sort  of  engagement  thai  exists  here, 
by  which  the  most  extensive  judicial  powers  are  conferred  upon 
bodies  of  men  whose  individual  members  are  subject  to  continual 
fluctuations."  ^    In  the  same  case.  Brown,  J.,  also  said:  '*Tbe 
by-laws  and  regulations  of  these  voluntary  associations  may  ali 
be  very  well  in  their  place  and  sphere,  and  may  command  gen- 
erally the  obedience  and  submission  of  those  upon  whom  they 
are  designed  to  act ;  they  cannot,  however,  have  the  force  of  law, 
nor  impair  or  affect  the  rights  of  property,  against  the  will  of  its 
real  owners.     So  long  as  the  members  of  these  bodies  yield  their   I 
assent  or  concurrence,  it  is  all  very  well ;  the  law  interposes  no 
obstacle   or  objection.     But  when  orders  and 'decrees,  of  the 
character  of  those  referred  to,  are  resisted,  and   the  owners  of 
property  refuse  to  be  deprived  of  it,  then  it  will  be  found  that 
property  has  rights,  and  the  courts  of  justice  have  duties*  of 


^inl^,^     1  Aofltliiv.  Searing,  16  N.  T.  112,  128,  t.  e.  M  Am.  Dec  665. 
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which  the  plaintiff  in  this  action  seems  to  have  an  indifferent 
coDception.  Ttie  courts  of  justice  cannot  be  called  upon  to  aid  in 
enforcing  decrees  of  these  self-created  judicatories.  The  confis- 
cation and  forfeiture  of  property  is  an  act  of  sovereign  power ; 
and  the  aid  of  this  or  any  other  court  will  not  be  rendered  to  en- 
force such  proceedings,  or  to  recognize  legal  or  supposed  legal 
rights  founded  upon  them."  ^ 

§  925.  Suspension  of  a  Liodge,  When  Void  and  When  Void- 
able. — The  principle  upon  which  the  validity  of  the  suspension  of  a 
lodge  of  a  benevolent  order,  by  a  superior  judicatory,  is  to  be  tested, 
has  been  held  the  same  as  that  which  governs  the  validity  of  a  judgment 
of  the  judicial  courts.  If  the  court  has  jurisdiction  of  the  subject  mat- 
ter and  of  the  parties,  its  judgment,  however  erroneous  in  law  and  upon 
the  fact,  concludes  the  parties,  unless  appealed  from,  and  pronounces  the 
law  of  the  case.  It  is  therefore  binding,  not  only  upon  the  court  itself, 
but  upon  every  other  court,  so  far  as  it  settles  the  rights  in  controversy 
between  the  particular  parties.  But  if  jurisdiction  over  the  subject- 
matter  and  over  the  person  is  wanting,  the  judgment  is  a  mere  nullity. 
Being  a  nullity,  there  is  no  obligation  to  appeal  from  it.  It  is  void  in 
all  courts  and  in  all  places.  Applying  these  principles,  it  was  held  that 
the  suspension  of  a  subordinate  lodge  of  an  association  called  the 
Knights  of  Honor,  by  an  official  of  the  grand  lodge  called  the  supreme 
reporter,  was  not  merely  irregular,  but  was  a  nullity.  Caldwell,  J., 
said:  **The  constitution  and  by-laws  then  in  force  conferred  no  juris- 
diction upon  the  supreme  reporter  to  suspend  subordinate  lodges  in 
any  case,  or  for  any  offense ;  and  his  mandate  suspending  Harrisburgh 
lodge  had  no  more  effect,  inside  or  outside  the  order,  than  if  it  had 
been  made  by  one  who  did  not  belong  to  the  order.  Moreover,  it  was 
made  without  giving  the  lodge  an  opportunity  to  be  heard,  and  for  an 
alleged  ground  that  had  no  existence  in  fact.  If  the  supreme  reporter 
had  been  vested  with  jurisdiction  to  try  and  suspend  lodges,  and  he 
had  given  Harrisburgh  lodge  due  notice  of  the  proceedings,  the  fact 
that  he  erred  in  judgment,  in  the  application  of  the  law  of  the  case,  or 
in  his  finding  of  fact,  would  have  been  a  mere  irregularity,  which  might 
have  been  corrected  on  appeal,  or  in  such  a  mode  as  the  constitution 
provided ;  but    until  his    judgment  was    reversed  by  the  appropriate 

*  Ibidi,  124.  Selden,  J.,  also  placed  constitution  of  the  grand  lodge  of 
his  judgment  upon  another  groirnd,  Northern  New  York,  as  set  forth  in  the 
namely,  that  it  had  not  been  shown  complaint,  by  which  lodge  the  con- 
that  the  defendants  had  ever  assented  flscatlon  of  their  property  had  been 
to  be  bound  by  the  provisions  of  the  attempted. 
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supenrisory  pover,  it  wotld  \m  eomAwAwe  <m  the  parttoy  toA  not  fain 
jeet  to  ooDateral  attack  in  any  tribnoal.  This  is  nothing  more  tlm  the 
application  to  the  decrees  of  these  organizations  affecting  their  menben, 
of  the  familiar  principles  ttiat  obtain  in  relation  to  the  va^dity  and  effect 
of  judicial  determinations  of  controversies  between  citizens  in  the 
courts.  .  .  .  None  of  the  prerequisites  here  laid  down  as  necessary 
to  the  validity  and  conclusiveness  of  the  decrees  of  one  of  these  tri- 
bunals exists  in  the  case  at  bar.  By  the  laws  of  the  order  in  force  at 
the  time  of  this  transaction,  neither  Harrisburgh  lodge  nor  Hall  (the  de- 
ceased member)  consented  that  the  supreme  reporter  should  have  juris- 
diction to  try  and  suspend  lodges,  with  or  without  notice.  The  actioD 
of  the  supreme  reporter  in  suspending  Harrisburgh  lodge,  was  not  taken 
according  to  the  laws  of  the  organization ;  it  was  not  a  question  which 
that  officer  had  authority  to  decide,  and  it  was,  moreover,  taken  with- 
out notice.  It  was  not  merely  an  erroneous  proceeding  on  the  part  of 
that  officer,  but  a  usurpation  which  cannot  affect  the  legal  rights  or 
Change  the  legal  $tatiL8  of  any  one."  ^ 

§  096.  Actl^ii  for  I>iiiiiage»  for  the  B^ttlftlon.  -^  Authority 
is  found  In  an  English  case,  for  the  proposition  that  no  action 
for  damages  will  lie  against  the  committee  of  the  society  which 
decrees  the  unlawful  expulsion.  A  genius  for  refinement  has 
discovered  a  reason  for  this  conclusion  in  the  cousideration  that, 
the  act  of  expulsion  being  void,  the  plaintifF  has  sustained  no  in- 
jury;  since,  notwithstanding  the  expulsion,  be  is  still  a  member.' 
If  thia  holding  is  to  be  aooepted  as  the  law,  it  results  that  the 
expelled  member  must  either  resort  to  the  expensive  remedies 
above  pointed  out,  or  else  he  must  attempt  to  assert  his  rights 
in  the  society  bj/  foree^  and,  if  he  is  forcibly  ejected,  bring  an 
action  for  the  assault.  The  former  course  entails  delay,  ex- 
pense and  vexation ;  the  latter  entails  danger  and  annoyance, 
and  a  rule  ought  not  to  be  adopted  which  will  drive  the  member 
to  it,  since  it  tends  to  breaches  of  the  peace,  and  should  hence 
be  regarded  as  opposed  ta  public  policy.  One  case  is  found 
where  the  expelled  member  took  the  latter  course,  endeavored  to 
enter  the  society's  room,  but  was  kept  out  by  a  policeman. 

^  HaU  o.  Supreme  Lodge,  84  Fed.  White,  3  Ld.  Bayn.  986,  but  that  de- 

Bep.  450,  458,  per  Caldwell,  J.  cislon  U  placed  apon  several  nsaoM, 

*  Wood  V.    Woad,  9  Exch.    190.  some  of  wlilch  ^o  to  show  tbil  tbe 

Some  sapport  for  this  coneioslon  Is  judges  did  not  desire  to  do  Jvstloi. 
foand  in  the  old  case  of  Ashley  v. 
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Atj  thereupon,  brought  an  action  against  the  defendants,  who 
had  fitationed  the  policeman  there  for  the  purpose,  and  recovered 
a  verdiet  of  forty  pounds,  which  Lord  Denman  refused  to  set 
aside. ^  American  decisions  tnay  be  found  which  sustain  ibis 
view,  and  support  actions  for  damages  by  the  expelled  member, 
without  his  previously  resorting  to  force  to  Assert  his  rights  of 
TBeoibership.'  So,  it  bas  been  beld  that  a,  member  of  a  toides<- 
tmioB,  unlawfully  expelled  therefrom,  may  maintain  aoi  action 
for  the  damages  which  he  has  thereby  eustaioed,  and,  on  the 
question  of  such  damages,  may  prove  a  rule  of  the  union  that  no 
menfcer  sbaU  permit  himself  to  be  employed  with  an  expelled 
iMDiher,  and  may  ajisso  prove  the  fact  that  a  **  blacklist "  con* 
taifUDg  the  nanes  of  expelled  members^  was  kept  posted  in  the 
<^Qe  of  the  union*  It  was  farther  held  that  he  might  prove,  as 
bearing  on  the  ajmo«nt  of  bis  damage&i)  that,  after  bis  expulsion, 
be  ihsd  been  dis(jiarged  from  employi^eot  and  informed  that  he 
WBS  tudt  wanted,  but  that  .the  men  belpngiAg  to  tbe  junion  were 
^  ODfis  to  be  employed,  ft  was  also  held  competent  for  bixu  to 
fxrtve  what  bis  earning  were,  while  a  member  of  tibe  union,  and 
bew  «naeb  tbey  lk«d  been  dimimebed  in  consequence  of  bis  ex* 
pulsion^  a&d  further  tihat  be  might  show  his  inability  to  obtain 
xngofttBiiioius  employment  ^fter  bis  expulsion,  for  the  purpofse  of 
dbowifig  the  ex  teat  of  Jiis  damages.'  But  where  the  eixpalsion  is 
wtUn  -the  powers  of  tbe  ^corporation  or  society,  whAQh  po«Fers 


^  iDMBfl  9.  WyJio,  X  (Car.  A  K.  2(67. 
A  Jiwafiroas  tnra  is  givoo  xo  this  c«.s6 
by  the  manner  in  which  Lord  Denman 
directed  tbe  jury  on  the  qaestion 
wtetlxer  the  poUaeman  Jukd  commltitofll 
■an  aannlt  upon  ,tbe  plainttff,  or  was 
QMJoeiy  passive:  "If  the  poUceman 
wftfrentteedy  passive,  like  a  door  or  wall 
put  to  prevent  the  plaintiff  from  enter- 
iqc  .tbe  room,  and  sln^ply  obstructing 
the  entdrance  of  the  plah&U£t,  no  assault 
•has  ,'been  committed  on  tbe  plaintiff, 
ftDi)  your  verdict  wUl  be  for  the  de- 
fendant* The  question  is,  did  the 
jK>UceiiMUi  take  any  active  measures 
to  prevent  the  plaintiff  from  enter- 
ing the  room,  or   did   he   stand   in 


the  dponway  pastime  iSi^d  not  mo«re 

at  aU.»' 

'  Ludowiski  V,  Benevolent  Society, 
29  Mo.  App.  837,  where  it  was  held  that 
the  expelled  member  was  entitled  to 
recover  at  least  nominal  damages,  find 
where  a  judgment  of  $5  was  aiDrmed. 
In  Washington  Beneiiciai  Society  v. 
JBacher,  20  Pa.  St.  425,  It  was  held 
that  a  member  of  a  mutual  benefit  so- 
ciety, expelled  without  the  notice 
prescribed  by  the  constitution  and  by- 
laws, might  recover  damages  to  the 
extent  of  the  injury. 

*  Merscheim  v.  Musical  MdIoSiI 
Protective  ViaiQUf  S  .N.  Y.,9WV'  70^ 
8.  c.  29  N.  r.  St.  Jt^.  235. 
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are  exercised  in  good  faith,  under  principles  already  explained, 
the  expelled  member  must,  of  course,  submit  to  whatever  dam- 
ages the  expulsion  entails  under  those  rules,  which  are  in  the  na- 
ture of  a  contract  by  which  the  members  agree  to  abide.  Thus, 
where  a  member  of  the  New  York  Stock  Exchange  was  expelled 
for  insolvency  caused  by  doing  business  recklessly,  and  his  9eai 
was  sold  by  the  Exchange,  as  provided  by  its  constitution  and  by- 
laws, —  it  was  held  that  he  could  not  recover  the  proceeds  of  the 
sale  from  the  exchange.^ 

§  927.  Action  for  Oamagres  agrainst  Religioiia  Corpora- 
tions. —  An  action  for  damages  will  not  lie  against  a  religiws 
corporation  on  the  ground  that  the  church  represented  by  it  has 
expelled  the  plaintiff  from  membership.  The  corporation  has 
no  control  over  and  is  not  responsible  for  the  action  of  the 
church  body.*  In  delivering  the  opinion  of  the  court  upon  this 
question,  Cooley,  J.,  said:  '<  Connected  with  the  corporation 
the  statute  contemplates  that  there  will  be  a  church,  though  pos- 
sibly this  may  not  be  essential.  In  this  case  there  is  one.  The 
church  has  its  members,  who  are  supposed  to  hold  certain  beliefs 
and  subscribe  some  covenant  with  each  other,  if  such  is  the 
usage  of  the  denomination  to  which  the  church  is  attached. 
The  church  is  not  incorporated,  and  has  nothing  whatever  to  do 
with  the  temporalities.  It  does  not  control  the  property  or  the 
trustees ;  it  can  receive  nobody  into  the  society  and  can  expel 
nobody  from  it.  On  the  other  hand,  the  corporation  has  noth- 
ing to  do  with  the  church  except  as  it  provides  for  the  church 


1  Belton  V.  Hatcti,  109  N.  Y.  598. 

*  Hardin  v.  Trustees,  51  Mich.  187; 
i.e.  12  Am.  L.  Reg.  288.  The  distinc- 
tion between  a  church  and  a  church 
corporation,  is  explained  in  the  follow- 
ing cases :  Baptist  Church  v.  Witherell, 
3  Paige  (N.  Y.),  296;  «.  c.  24  American 
Decisions,  223;  Lawyer  v,  Chipperley, 
7  Paige  (N.  Y.),  281;  Robertson 
V.  Bullions,  11  N.  Y.  243;  Bellport 
v.Tooker,  29  Barb.  (N.  Y.)  256;  t.  c.  21 
N.  Y.  267;  BurreU  v.  Associate  Re- 
formed Chnich,  44  Barb.  (N.  Y.)  282; 
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Miller  V.  Gable,  2  Den.  (N.  Y.)  492; 
Ferraria  v.  Vasconcellos,  81  lU.  25; 
Calkins  v,  Cheney,  92  HI.  468;  Keyser 
V.  Stansifer,  6  Ohio,  868;  Shannon  v. 
Frost,  8  B.  Hon.  (Ky.)  253;  Germaii 
&c.  Cong.  V.  Pressler,  17  La.  An.  127; 
O'Hara  v.  Stack,  90  Pa.  St.  477;  Sohier 
V,  Trinity  Church,  109  Mass.  1 ;  Wal- 
rath  9.  Campbell,  28  Mich.  111.  See 
also  Hale  v,  Everett,  58  N.  H.  9;  Oaae 
of  St  Mary^s  Church,  7  Serg.  A  B. 
(Pa.)  617. 
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wants.    It  cannot  alter  the  church  faith  or  covenant,  it  cannot 
receive  members,  it  cannot  expel  members,  it  cannot  prevent  the 
church  receiving  or  expelling  whomsoever  that  body  shall  see  fit 
to  receive  or  expel.    This  concise  statement  is  amply  sufficient  to 
show  that  this  suit  has  no  foundation.     The  corporation  is  sued 
for  a  tort  which  it  neither  committed  nor  had  the  power  to  pre- 
vent, and  which  has  occurred  in  a  proceeding  where  the  interfer- 
ence of  the  corporation  would  have  been  an  impertinence.     But 
it  is  said  that  the  church  is  an  integral  part  of  the  corporation ; 
or  rather  that  it  is  the  corporation  in  a  spiritual  capacity.     Its 
being  an  integral  part  of  the  corporation  proves  nothing;  coun- 
ties, towns  and   school  districts  are  integral  parts  of  the  State, 
but  the  State  is  not  for  that  reason  liable  for  their  torts.     And, 
as  to  spiritual  capacity,  the  corporation  has  none ;  it  is  given 
capacity  in  respect  to  temporalities  only.     If  the  corporation  had 
assumed  to  expel  this  plaintiff  from  the  church,  she  might  treat 
its  action  with  contempt.     But  as  she  makes  no  complaint  of 
wrongful  corporate  action,  we  must  assume  that  the  corporation 
has  never  invaded  her  rights.     If  the  church  has  done  so,  the 
church  alone  is  culprit."  ^ 

f  928.  Criminal  Information  for  I>isfrancliiflement  of 
Members.  —  Cases  are  found  in  the  English  books  where  the  King's 
Bench  has  granted  criminal  information  against  magistrates,  who  have 
exercised  a  discretionary  authority  with  corrupt  motives,  as  for  instance 
in  refusing  license  to  publicans ; '  and  it  was  said  by  Lord  Mansfield, 
that  where  magistrates  proceed  from  corrupt  motives  in  order  to  serve 
dection  purposes,  such  an  information  might  be  granted.'  At  the  same 
time  it  was  held  that  the  court  would  not  grant  such  an  information  - 
against  the  magistrates  of  a  borough,  for  having  disfranchised  persons 
entitled  to  their  freedom,  although  it  was  sworn  that  they  had  done  it  to 
serve  election  purposes,  where  the  defendants  denied  that  motive,  and 
swore  that  they  thought  there  was  a  legal  ground  for  the  disfranchise- 
ment, and  where  the  ground  on  which  the  disfranchisement  went  had 

1  Hardin  V.  Tmstees,  51  Mich.  187;     lis,  8  Bnrr.   1818;  Rex   v.  Young,   I 
t.  e.  12  Am.  L.  Beg.  288;  s.  c.  47  Am.      Burr.  556. 
B«p.  566.  '  Sex   v.    Davie,    Dong.  567,  568, 

'Rex  V.  Hann,  8  Burr.  1716;  Rex     wherennderthecircnmstancessachan 
9.  WUUams,  SBnrr.  1817;  Bexv.  Bay-     iDformatlon    was   denied.    Compare 

Bex.  V,  Athay,  2  Bnrr.  658. 
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not  been  decided.  Lord  Mansfield  said:  '^  There  is  great  tenderness 
in  granting  informations  in  matters  of  election.  How  manj  instanees 
do  we  recollect  of  mayors  acting  as  retoming  officers  after  there  has 
been  judgment  of  ouster  against  the  mayor  under  whom  they  derive 
their  title,  as  at  Wiggan,  Marlow,  Carmarthen,  etc.  ?  Yet  no  informa- 
tion has  ever  been  granted  in  such  a  case.  For  the  civil  injury,  when  a 
corporator  has  been  improperly  removed,  there  is  a  specific  remedy  by 
a  mandamus,  and  an  action  for  a  false  return.  Where  a  person,  not 
entitled,  intrudes,  he  may  be  removed  by  an  information  in  the  natore 
of  qiLO  toarrantOj  and  fined  for  his  usurpation.  If  you  would  proceed 
criminally,  prefer  an  indictment.  That  is  more  proper  for  a  precedent 
But  how  is  the  corruption  proved?  For  the  application,  the  Miefot 
corrupt  motives  is  sworn  to,  but  the  defendants  positively  deny  the  mo- 
tives so  imputed  to  them.  The  former  restorations  did  not  go  upon  the 
merits.  The  question  whether  non*residence  is  a  cause  for  disfranohis- 
ing  a  capital  burgess  (which  was  the  ground  of  the  amotions  complained 
of),  has  never  yet  been  tried.  It  is  now  clear  that  all  the  capital 
burgesses  are  of  the  council,  yet,  on  the  returns  to  the  different 
mandamuses,  tha^  was  disputed,  and  the  contrary  maintained  on  the 
part  of  the  prosecutors ;  though  they,  being  possessed  of  the  charter, 
knew  it  to  be  so."  Buller  J.,  also  said :  **  When  corporators  combine, 
and  corruptly  prostitute  their  offices  to  election  purposes,  I  agree  that 
such  a  case  is  a  proper  subject  for  an  information.  But  the  corruption 
should  be  made  out.  The  defendants  here  positively  deny  the  particu- 
lars of  the  charge,  and  the  question  concerning  non*residence  has  never 
yet  been  decided.  The  defendants  swear  they  believe  it  to  be  a  sotid 
ground  of  amotion ;  that  they  have  used  every  means  to  bring  it  to  t 
detennination,  but  hitherto  without  success.  As  that  point  is  yet  unde- 
termined, I  should  think  it  would  be  improper  to  suffer  an  information 
togo."^ 
» 

S  929.  Articles  of  the  Peace  by  one  Partner  A^liurt  An- 
other. —  Where  one  partner,  by  violence,  forces  his  copartner  ont  of 
the  business  premises  of  the  firm,  and  threatens  such  partner  with  vio- 
lence and  danger  to  his  life,  if  the  latter  should  venture  again  to  enter 
and  use  the  premises,  and  it  is  necessary  for  such  copartner  to  enter 
and  use  the  premises  for  the  purpose  of  carrying  on  his  ordinary  busi- 
ness as  partner,  the  Court  of  Queen's  Bench  will  permit  the  latter  to 
exhibit  articles  of  the  peace  against  the  former.^ 

^  Bex  V.  Davie,  Doug.  667.  *  Beg  v.  KalUnson,  20  L.  J.  (H.  C.) 

88;  8.  c.  1  Eng.  L.  &  £q.  289. 
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!  930.  Action  agrainst  Judge  for  Oondemnlns:  -without  No- 
tice. —  It  was  held  by  Lord  Ellenboroagh,  at  nisipriua,  that  an  action 
on  the  case  may  be  maintained  against  a  jndge  of  an  ecclesiastical 
court,  who  excommnnicates  a  party  for  refusing  to  obey  an  order  which 
the  court  has  not  authority  to  make,  or  where  the  party  has  not  previ- 
ously been  served  with  a  citation  or  monition,  nor  had  due  notice  of  the 
order;  and  further,  that  theprctcHce  of  the  ecclesiastical  court  is  matter 
of  fact  to  be  proved  by  evidence,  and  left  to  the  jury.* 

^  Beaoreta  «•  Scott,  S  Camp.  S88. 
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BT-LAWS. 

Abt.     I.  Nature  amd  IirncBPRBTATioir,  §S935-950. 

II.  POWBB  TO  EhACT  AlTD  MODX  Or  EHACmiQ,   f f955-105S. 
BUBDIV.  I.  Ai  Common  Law^  §§965-960. 
8UBDIV.  11,  StatuU9  Vuting  Poioer  in  CorporaOan  or  Members^  S{96S- 

978. 
SUBDIV,  111.  StatiUM  Vuttng  Potoer  in  the  Direetora  or  Other  O/km^ 

§{978-1008. 

Abt.  HI.  Rbquisitis  ahd  Validitt,  ff  1010-1058. 

Abticlb  I.  Natubb  akd  Iktsbfbbtatioii. 


SscnoN 

986.  What  1»  a  by-law. 

986.  Distinguished  from  a  resolation. 

987.  Distinguished  from  a  regulation. 

988.  Municipal  ordinances. 

989.  To  what  extent  a  law. 

940.  May  operate  as  a  contract  among 

the  members. 

941.  Members  charged  with  knowledge 

of  by-laws. 
948.  To  what  extent  binding  on  third 

persons. 
948.  Formalities  required  in  enacting. 


SxcnoH 

944.  Not  noticed  judicially  but  moit 

be  proved. 
946.  Waiver  of. 

946.  Not  retroactive. 

947.  Where  enacted:  no   extra-terri- 

torial force. 

948.  Interpretation  of  by-laws. 

949.  Actions  upon  by-laws. 

960.  Action  on  by-law  making  mem- 
bers liable  for  debts  of  corpo- 
ration. 


§  935.  What  is  a  By-Liaw. — A  by-law  is  a  rule  or  law  of  a 
corporation  for  its  governmenty  or  for  the  government  of  its 
members  and  officers,  in  the  management  of  its  affairs.  It  is  a 
legislative  act  of  the  corporation,  so  to  speak,  and  in  enacting 
it,  the  solemnities  and  sanctions  imposed  by  the  charter  miut  be 
observed.^  It  is  said  that  the  term  ^^  by-laws"  has  a  pecaliar 
and  limited  signification,  and  that  it  is  used  to  designate  'Hbe 
orders  and  regulations  which  a  corporation,  as  one  of  its  leg&l 
incidents,  has  power  to  make,  and  which  is  usually  exercised  to 


1  Dnke  «.  Hadson  River  R.  Co.,  7  Barb.  (K.  T.)  608,  689. 
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regulate  its  own  actions  and  ooncerns,  and  the  rights  and  duties 
of  its  members  among  themselves."  ^ 

§  936.  Distingaistaed  from  a  Besolation. —  It  is  distin- 
guished from  a  resolution ^  which  is  directed  to  the  attainment  of 
a  particular  object  in  a  given  case.  A  resolution,  it  has  been 
saidy  is  not  necessarily  a  by-law,  though  a  by-law  may  be  in  the 
form  of  a  resolution.^  Where  the  governing  statute  prescribes 
that  a  corporation  shall  act  in  a  given  particular  through  a  by- 
law, it  cannot  act  through  a  mere  resolution  of  its  board  of 
directors  directed  against  a  particular  person, — •  as  a  resolution 
forfeiting  the  shares  of  a  particular  member  for  the  non-payment 
of  an  assessment;  ^  or  directing  the  officers  of  a  corporation  to 
exclude  a  director  of  the  corporation  from  the  enjoyment  of  his 
rights.^ 

§  037.  Olstingiilshed  from  a  Begrulation. —  Again,  a  corpo- 
rate by-law  is  distinguished  from  those  rules  and  regtUations 
which  a  corporation  may  establish  for  the  government  of  the 
public,  or  of  those  doing  business  with  it,  in  the  prosecution  of 
their  intercourse  or  business  with  it, —  of  which  pertinent  ex- 
amples are  afforded  by  the  regulatioi^  of  common  carriers  in 
respect  of  the  conduct  of  passengers,  designed,  on  the  one  hand, 
to  maintain  the  rights  of  the  carrier,  and  on  the  other  hand,  to 
promote  the  safety  and  comfort  of  the  passenger.'^  A  distinc- 
tion has  been  taken  between  a  by-law  and  a  regulation  of  a  cor- 
poration, to  the  effect  that  the  validity  of  the  former  is  2k  judicial 
question^  while  the  latter  is  regarded  as  a  matter  in  pais.^  Thus, 
the  regulations  of  a  railroad  company  which  operate  upon  and 
affect  the  rights  of  its  passengers,  are  not,  it  has  been  said, 
properly  speaking,  by-laws  of  the  corporation ;  and  accordingly 

1  Com.  V.  Turner,  I  Cash.  (Mass.)  *  Instances  of  such  regulations  are 

493,  496.    See  also  Flint  v.  Pierce,  99  found  in  the  following,  among  many 

Mass.  6S,  70.  other  cases :  Harris  v.  Stevens,  81  Vt. 

'  Ihrake  v,  Hudson  Biyer  R.  Co.,  7  79;  Hadencamp  v.  Second  Avenue  R. 

Barb.  (N.  Y.)  SOS.  Co.,  1  Sweeny  (N.  Y.),  490;  Baltimore 

'  Budd  V.   Multnomah  St.  R.  Co.,  &c.   R.  Co.  v.  Wilkinson,  80  Md.  224. 

16  Ore.  413;  s.  e.  8  Am.  St.  Rep.  169,  *  Comptonv.  Van  Volkenburgh  ftc 

173.  R.  Co.,  84  N.J.  L.  184. 

*  People  ».  Throop,  12  Wend.  (N. 
T.)  188. 
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their  validity  depends  upon  the  fact  of  their  being  reoaofio&Ie, 
and  their  reasonableness  depends  upon  particular  circumstances 
or  matters  in  pais,  and  is  therefore  a  question  for  a  jury. ^  The 
soundness  of  this  distinction  is  doubted.  It  is  believed  that  the 
onlj  sound  distinction  is  that  the  by-law  is  more  usually  estab- 
lished for  the  government  of  the  internal  affairs  of  the  corpo- 
ration,  while  the  regulation  is  established  for  the  government  of 
those  concerned  with  it  in  its  business,  or  rather  for  the  govern- 
ment of  its  business  with  the  public.  In  either  case  the  sound 
rule  is  believed  to  be  that  the  reasonableness  of  the  rule  is  8 
question  for  the  court.' 

§  938.  Mnnlcipal  Ordinances.  —  The  word  <*  ordinance  "  is 
generally  employed  to  denote  those  laws,  adopted  by  public  or 
municipal  corporations,  not  only  for  the  conduct  of  the  internal 
affairs  of  the  corporation,  but  also  for  the  regulation  of  its  citi- 
zens and  strangers  dwelling  within  its  gates,  in  respect  of  certain 
matters  of  police.  The  word  *'  by-law  "  was  originally  synony- 
mous with  what  we  now  designate  as  an  ordinance.  The  word 
<*  by'*  was  the  Scandinavian  word  for  town,  and  a  by-law  waa 
hence  a  town  law.'  The  analogy  between  what  is  called  a  by- 
law and  a  town  ordinance  has  been  often  pointed  out.* 


^  state  o.  Overton,  24  N.  J.  L.  488, 
440;  «.  e.  61  Am.  Dec.  S71.  See  also 
Morris  &c  R.  Co.  «.  Ajves,  29  N.  J.  L. 
88S. 

s  Foaty  §  1022. 

*  Scan.  Byr,  —  a  townor  vUlage; 
Anglo-Saxon  l^tof^,  a  private  law. 
Some  form  of  this  word  lias  been 
nsed  to  designate  a  town  or  city  In 
many  languages  of  Borope  and  Asia, 
and  is  f  onnd  in  tlie  word  Balkli,  which 
is  the  present  name  of  an  Oriental  city, 
and  in  the  cormpted  word  Oambala 
(Khan-balkh)  the  city  of  the  fchan, 
which  was  the  Tartar  name  of  PeUn 
during  the  reigns  in  China  of  the  suc- 
cessors of  Gengis  Khan.  —  Vdmbiry, 

^  Robinson  v.  Mayor,  1  Humph. 
(Tenn.)  156;  a.  c,  84  Am.  Dec.  625; 
Blanchard  r.  Bissell,  11  Oh.  St.  96. 
See  the  learned  note  on  municipal  or- 
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dinances,  84  Am.  Dec.  627,  at  aeqiOtari 
DUlott  Man.  Oocp.  (4th  ed.),  {  807, 
at  «6f.  Two  definitions  are  ^Lran  ia  t 
recent  work  of  great  Falue:  1.  A.Uir 
affecting  a  single  village  or  township; 
a  rule  goreming  the  Inhabitants  of  a 
locality.  2.  A  rale  or  alaw  of  a  cor- 
poration for  its  own  goTemment. 
And.  Law  Diet.,  verb,  by-law.  Tliis 
writer  also  adds:  '*  By-laws  are  the 
orders  and  regulations  which  a  cor- 
poration, as  one  of  its  legal  incidents, 
has  power  to  make,  and  wUch  is  osii- 
ally  exercised  to  regulate  its  own 
action  and  ooncems  and  liie  rights 
and  duties  of  its  members  among 
themselves."  Ibid.  In  an  old  work,  a 
by-law  is  defined  to  be  '*  a  law  nude 
ohiter,  or  by  the  by."  Terms  de  U 
Ley,  ed.  1721.  Bat  this  deflnltiOD 
seems  to  l>e  a  mere  aberration. 
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§  939«  To  what  Extent  a  Liaw.  —  Although  a  by-law  is»  from 
ita  natorey  applicable  to  the  particular  corporate  body,  yet  it  is 
still  in  a  certain  sense  a  law,  and  is  to  be  applied  in  the  govern- 
ment of  such  body  whenever  the  circumstances  arise  for  which 
it  was  intended  to  provide.^  If  made  in  conformity  with  the 
charter  or  governing  statute,  it  is  as  biuding  upon  the  individual 
members  of  the  corporation  as  any  public  law  of  the  State^ 
though  of  course  its  sanctions  may  be  different;  ^  and  according 
to  views  of  some,  they  may  be  equally  binding  upon  third  persons 
acquainted  with  the  method  of  business  of  the  corporation;* 
though  this  is  doubtful. 

§  940.  May  Operate  as  a  Contract  among  the  Members*  — 

As  will  be  more  fully  shown  hereafter,  when  treating  of  the  reg- 
olatious  of  mutual  benefit  societies^  a  corporate  by-law  may  also 
be  regarded  as  a  contract  among  the  members,  by  which  to  de- 
termine their  rights  inter  sese,  and  where  the  society  has  features 
resembling  those  of  a  life  insurance  company,  by  which  to  deter- 
,  mine  the  rights  of  the  beneficiaries  named  in  its  benefit  certifi- 
cates. Speaking  with  reference  to  this  office  of  a  by-law,  it 
has  been  said:  **The  office  of  a  by-law  is  to  regulate  the  con- 
duct and  define  the  duties  of  the  members  towards  the  corpor- 
ation and  between  themselves.  So  far  as  its  provisions  are 
in  the  nature  of  a  contract,  the  parties  thereto  are  the  mem- 
bers of  the  association,  as  between  themselves;  or  the  corpor- 
ation upon  the  one  side,  and  its  individual  members  upon  the 
other.''  * 


^  Gosling  V,  Veley,  7  Ad.  &  El.  (n. 
8.}  406,  461;  8.  c  19  L.  J.  (Q.  B.)  185. 
And  see  Hopkins  v.  Mayor,  4  Mees.  & 
W.  620,  640. 

<  Cammings  r.  Webster,  48  Me. 
192;  Weatherly  v.  Medical  &c.  Society, 
76  Ala.  567;  Kent  v,  Qaicksilver  Min- 
ing Co.,  78  N.  Y.  169,  179;  Came  v. 
Brlgham,  39  Me.  36;  German  &c.  Con- 
gregation v.  Pressler,  17  La.  An. 
127;  Harrington  o.  Worldngmen's 
BeoBTolent  Asso.,  70  Ga.  840;  Fonlt- 
neyt.  Bacliman,  81  Hon  (N.  T.),  49; 
Security  Loan  Asso.  v.  Lake,  69  Ala. 


456;  Union  Bank  v.  Gnice,  2  La.  An. 
249;  Anacosta  Tribe  v.  Morbach,  13 
Md.  91;  Brick  Presbyterian  Cliarch  v. 
Mayor  &c.,  6  Cow.  (N.  Y.)  638 ;  McDer- 
mott  V,  Board  of  Police,  5  Abb.  Pr. 
(N.  Y.)  422. 

^  Cammings  v.  Webster,  43  Me. 
192,  197.  How  far  binding  on  the  di- 
rectors: Samuel  v,  HoUiday,  Mc- 
Calion  (Kan.),  224;  Woolw.  (U.  S.) 
400. 

^  Flint  V,  Pierce,  99  Mass.  68;  8.  e. 
96  Am.  Dec.  691. 
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§  041.  Members  Chargred  with  Knowledge  of  By-laws* —  All 

the  members  of  the  corporation  or  society  are  presumed  in  law  to 
have  notice  of  its  by-laws.  This  is  a  legal  presumption^  condu- 
aive  in  its  nature ;  and  accordingly,  direct  proof  of  such  notice  is 
not  required.^  A  better  statement  of  this  rule  is  that,  when  a 
person  becomes  a  member  of  a  corporation  or  society,  he  as- 
sumes the  duty  of  knowing  the  internal  laws  of  that  society,  and 
agrees  to  be  governed  by  those  laws,  whether  he  knows  them  or 
not.  If,  therefore,  an  obligation  arises  against  him  under  those 
laws,  he  can  no  more  escape  that  obligation  on  the  plea  of 
ignorance,  than  he  can  be  heard  to  plead  ignorance  of  the  law  of 
the  land,  in  order  to  escape  a  civil  or  criminal  liability.^ 

§  942.  To  what  Extent  Binding  on  Third  Persons. — There 
are  cases  to  the  effect  that  a  corporate  by-law  is  binding  on  third 
persons  doing  business  with  the  corporation,  who  have  knowledge 
of  the  by-law.'  But  it  is  suggested  that  this  principle  can  oper- 
ate no  further  than  this:  Where  the  third  person  who  deals  with 
the  corporation  knows  of  its  course  of  business,  and  follows  a 
prescribed  regulation  which  it  has  enacted  for  the  conduct  of  its 
business,  it  will  be  presumed,  in  the  silence  of  his  contract  with 
the  corporation,  that  it  was  made  with  reference  to  such  knowD 
course  of  business,  exactly  as,  in  the  silence  of  a  contract,  a 
known  custom  may  be  presumed  to  enter  into  it  and  to  form  a 
part  of  it.  This  principle  is  also  operative  in  respect  of  those 
public  regulations  of  corporations  which  assume  public  duties  to 
be  performed  toward  the  members  of  the  public  distributively, 
such  as  incorporated  common  carriers.     In  these  cases,  as  al- 


1  Buflalo  V,  Webster,  10  Wend.  (N. 
T.)  99;  Susquehanna  Ins.  Co.  v.  Fer- 
rlne,  7  Watts  &  S,  (Pa.)  348;  Palmyra 
V,  Morton,  25  Mo.  593;  McLellan 
V.  Board  of  Pub.  Schools,  15  Mo. 
App.  862;  Cummlngs  o.  Webster, 
43  Me.  192;  Arapahoe  Cattle  &c.  Co.  v. 
Stevens,  18  Colo.  634. 

'  As  enforcing  and  mustrating  this 
principle,  see  Bauer  v.  Samson  Lodge, 
102  Ind.  262;  «.  e.  13  Am.  &  Eng.  Corp. 
Cab.  618;  Presbyterian  &c.  Fund  v.  AU 
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len,  106  Ind.  598;  MitcheU  v.  Lycom- 
ing Mutual  Ins.  Co.,  51  Pa.  St.  40S; 
Simeral  o.  Dubuque  Ac.  Ins.  Co.,  18 
Iowa,  819;  Cole  v.  Iowa  State  Mntiul 
Ins.  Co.,  18  Iowa  426.  For  a  view 
that  the  by-laws  of  a  cotporation  are 
evidence  against  its  officers,  although 
they  be  not  corporators,  see  Bank  «. 
Wollaston,  3  Harr.  (Del.)  90. 

'  Cummings  o.  Webster,  48  Me.  192, 
197.  Contra^  State  v.  Overton,  24  N. 
J.  L.  435,  440. 
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ready  suggested*^  the  incorporated  carrier  may  make  and  enforce 
as  against  the  members  of  the  public  who  deal  with  it,  reasoiV' 
able  regulations  and  those -regulations,  when  known  to  such 
third  persons  will  be  binding  upon  them.  For  example,  a 
regulation  of  a  railway  company  touching  the  carriage  of 
passengers,  when  known  to  a  passenger,  will  be  binding 
upon  him.  This  principle  may  also  operate  in  respect  of  the 
by-laws,  called  ordinances^  of  municipal  corporations,  which, 
within  the  incorporated  territory,  have  the  effect  of  laws  gov- 
erning  all  persons  upon  whom  they  operate  by  their  terms, 
provided  they  are  valid  and  legal,  in  conformity  with  the  princi- 
ples hereafter  stated.  But  with  the  exception  of  these  cases,  it 
must  be  constantly  kept  in  mind  that  the  primary  conception  of 
a  by-law  of  a  private  corporation  is  that  it  is  a  mere  rule  for  the 
determination  of  the  rights  of  the  members  inter  seae^  and  for 
the  government  of  the  officers  of  the  corporation  in  conducting 
the  corporate  business ;  and  that  it  can  have  no  effect  as  a  law 
upon  other  persons,^  and  can  have  no  influence  upon  contracts 
between  the  corporation  and  other  parties,  except  as  above  stated.' 
A  third  party  can  enforce  them  only  when  he  shows  some  priv- 
ity, —  as  where  he  has  advanced  money,  or  other  value,  upon  the 
credit  of  a  corporate  by-law,  or  the  like.*  Accordingly,  a  by- 
law of  a  bank  J  that  all  payments  made  and  received  must  be  ex- 
amined at  the  time,  does  not  prevent  a  party  dealing  with  the 
bank  from  showing  afterwards  that  there  was  a  mistake  in  his  ac- 
count ^  or  deposits  and  receipts. '^  The  fact  that  the  by-laws  of  a 
corporation  express  an  individual  liability  of  members  for  com- 
pany debts,  and  that  each  member  subscribed  the  by-laws  merely 
to  become  a  member,  are  not  enough  to  sustain  an  action  by  a 
creditor  of  the  company  against  a  member  for  the  amount  due. 
He  must  at  least  show  that  he  gave  credit,  or  parted  with  value, 
on  the  faith  of  the  by-laws  having  been  so  drawn  up  and  signed 
by  the  members.* 


'  AnUf  §  937.  *  Flint  v.  Pierce,  supra. 

*  Mechanics'  &c.  Bank  v.  Smith,  19  '  Mechanics  &c.  Bank  v.  Smith,  19 

Johns.  (N.  Y.)  115,  124;  Flint*.  Pierce,  Johns.  (N.  Y.)  115.  124. 
99  Mass.  68;  «.  c.  96  Am.  Dec.  691.  *  Flint  v.  Pierce,  99  Mass.  68;  8.  c. 

'  Samuels  v.  Central  &c.  Ex.  Co.,  96  Am.  Dec.  691. 
McCahon  (Kan.),  314. 
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§  Mr3.  Formalitieft  Beqnlred  in  ESnaetiBcr*  —  If  the  char- 
ter prescribes  any  formality  to  be  observed  in  the  adoption  of 
by-laws,  of  course  it  must  be  observed.^  But  if  the  charter  is 
silent  as  to  the  formalities  to  be  obseryed,  a  by-law  may  be 
adopted  by  acts  as  well  as  by  words;  by  the  uniform  course  of  pro^ 
ceediDgs  of  a  corporation,  as  well  as  by  an  express  vote  mani- 
fested in  writing?  It  has  been  said,  speaking  with  reference  to 
the  question  whether  a  certain  by-law  had  been  enacted,  '^even  if 
there  was  ivo  record  ^  or  the  record  was  deficient,  we  consider  it 
settled  by  the  authorities  that  the  enactment  of  a  by-law  need 
not  neoessarily  be  in  writing^  but  may  be  inferred  from  facts 
proved."* 

§  1M4.  Not  Noticed  JudK^ally  Irat  must  be  Proved.— Uke 
the  special  charters  of  corporations,  where  they  consist  of  pri- 
vate statutes,  the  by-laws  and  ordinances  of  such  bodies  are  not 
noticed  judicially,  but  must  be  proved  as  facte.^ 

§  045.  Waiver  of.  —  So  far  as  a  by-law  operates  as  a  re- 
lation of  the  conduct  of  the  business  of  a  corporation  as  between 
itself  and  the  public,  it  may  be  waived  by  all  the  members  so 
that  the  company  will  be  bound  by  the  doiug  of  an  act,  contrary 
to  its  rules,  provided  it  has  received  the  assent  of  all  its  mem- 
bers .'^  The  by-laws  of  a  mutual  insurance  company  are  in  the 
nature  of  a  contract  adopted  among  the  members.*  This  being 
their  character,  it  would  seem  to  follow,  on  principle,  that  the 
officers  of  such  a  company,  in  dealing  with  the  members,  kane  no 
atUhority  io  waive  the  provisions  of  the  by-laws,  unless  express 
power  to  do  so  has  been  conferred  upon  them;  because  the  by- 
laws are  private  statutes  by  which  the  members  have  agreed 
to    be   governed.^    Contrary  to  the  above,   it  has  been  held 


^  DnnstoQ  v.  Imperial  Graslight  Co., 

8  Barn.  &  Ad.  125. 

«  Ibid. ;  Fairfield  Turnpike  Co.  v. 
Thorp,  13  Conn.  175;  Langsdale  v. 
Bonton,  12  Ind.  467. 

*  Lockwoodr.  Mechanics  Nat.  Bank, 

9  B.  I.  S08y  336;  s.  c.  11  Am.  Bep.  253, 
267;  citing  Ang.  &  A.  Corp.,  §§  238, 
828;  Union  Bank  v.  Bldgely,   1  Harr. 
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&  6.  (Md.)  324,  413;    Renter  v.  Tele- 
graph Co.,  6  £1.  &  Bl.  841. 

*  Haven  v.  New  Hampshire  Asylum, 
13  N.  H.  532;  8.  c.  88  Am.  Dec.  513; 
Lncas  o.  San  Francisco,  7  Cal.  463, 474. 

^  Pennsylvania  Ins.  Co.  v,  Horpbyi 
5  Minn.  36. 

•  Ante,  §  94C. 

7  Mulrey  v,  Shawmnt  Matnal  Hie 
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that,  where  the  by-laws  and  conditions  of  a  mutual  insurance 
company  provided  that  all  general  or  local  agents  shall  be 
appointed  by  the  secretary,  and  furnished  with  a  certificate 
of  appointment  under  seal,  setting  forth  their  powers,  and  that 
DO  insurance,  whether  original  or  continued,  shall  be  considered 
binding  unless  the  premium  shall  have  been  actually  paid  to  some 
duly  authorized  and  commissioned  agent,  — such  by-laws  and 
conditions  are  solely  for  the  benefit  of  the  insurer,  and  may  be 
waired;  and  are  waived,  when  he  authorized  his  agent  to  deliver 
a  policy  and  receive  the  premium,  though  such  agent  hns  not 
been  duly  authorized  and  commissioned,  as  provided  in  the  by- 
laws. Such  a  course  of  dealing,  adopted  between  the  insurer 
and  his  agent,  though  wholly  inconsistent  with  the  provisions  of 
the  policy,  cannot  be  set  up  by  the  insurer  to  defeat  a  recovery 
thereon.^  But  it  is  conceived  that  the  doctrine  of  waiver  has 
been  so  much  enlarged,  and  the  rules  respecting  the  powers  of 
agents  so  much  varied  by  the  courts,  when  dealing  with  contracts 
of  insurancCf  that  this  subject  cannot  be  profitably  pursued,  for 
the  purpose  of  illustrating  the  extent  to  which  the  officers  of 
other  corporations  may  waive  the  provisions  of  their  by-laws 
when  dealing  with  third  persons. 

§  946*  Not  retroactive.  —  By-laws  cannot  be  made  to  operate 
retrospectively.*  It  has  been  said:  **A  by-law  or  regulation 
means  a  rule  toT  future  action.  Ex  post  facto  laws  are  no  more 
lawful  for  corporations  than  for  States;  and  all  by-laws,  con- 
trary to  the  general  principles  of  the  common  law,  or  the  policy 
of  the  State,  are  void."  A  by-law,  therefore,  enacting  that 
from  and  after  a  given  day,  all  members  who  are  in  default  in 
the  payment  of  their  dues  shall  cease  absolutely  to  be  members. 


Ins.  Co.y  4  AUen  (Ma8S.)»  116;  i,  e.  81 
Am.  Dec.  689;  Murphy  v.  People^ s  Ins. 
Co.,  7  AUen  (Mass.^,  239;  Evans  v. 
TrUMonntain Ins.  Co.,  9  AUen  (Mass.), 
329;  Hale  v.  Mechanics'  Mutual  Fire 
Ins.  Co.,  6  Gray  (Mass.),  169;  «.  c.  66 
Am.  Dec.  411;  Brewer  v.  Chelsea  &c. 
Ins.  Co.,  14  Gray  (Mass.),  208,  209; 
Priest  V  Citizens'  ftc.  Ins.  Co.,  8  AUen 
(Mass.),  602,  604;  Behler  «.  German 
&c.  Ins.  Co.,  68  Ind.  847,  854;  West- 

49 


Chester  Fire  Ins.  Co.  v.  Earle,  88  Mich. 
148, 150;  Clark  V.  New  England  Mutual 
Eire  Ins.  Co.,  6  Cush.  (Mass  )  842 ; 
s.  c.  58  Am.  Dec.  44;  Union  Mutual 
Ins.  Co.  V.  Keyser,  82  N.  H.  818 ;  a,  c 
64  Am.  Dec.  44. 

1  Susquehanna  Mut.  Fire  Ins.  Co. 
V.  Elkins,  124  Pa.  St.  484;  a.  c.  10  Am. 
St.  Bep.  608. 

2  Howard  v.  Savannah,  T.  U.  P. 
Charlt.  (Ga.)  178. 
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and  without  any  further  action  whatever  on  the  part  of  the  cor- 
poration or  its  board  of  trustees ;  that  the  failure  to  pay  all  dues 
remaining  unpaid  on  a  given  day  in  each  year  thereafter,  shall 
work  the  same  forfeiture  of  membership ;  and  that  in  each  case 
the  secretary  shall  drop  the  names  of  all  such  delinquent  persons 
from  the  rolls  of  members,  — has  been  held  voidy  as  an  ex  post 
facto  lawy  in  so  far  as  it  was  an  adjudication  upon  existing  de- 
faults. It  was  regarded  as  analogous  to  a  foreclosure  decree 
fixing  a  short  term  of  payment.  It  enforced  a  new  penalty  be- 
yond those  existing  at  the  time  of  default.^ 

§  947.  Where   Enacted:  No  Extra-Territorial   Foroe. —  It 

has  been  held  that  a  corporation  cannot  enact  a  by-law,  or  any 
rule  or  resolution  for  its  government,  except  vnihin  the  State 
under  whose  laws  it  is  organized,  and  where  it  has  a  corporate 
existence.^  But  this  can  only  mean  that  the  corporation  has  no 
such  power,  considered  as  mere  power.  It  does  not  mean  that 
the  by-laws  of  a  corporation  may  not,  in  like  manner  as  its  char- 
ter, have  force  in  a  foreign  State  or  country,  if  allowed  to  have 
force  there  by  the  comity  of  that  State  or  country. 

§  948.  Interpretation  of  By-laws. — In  the  interpretation  of 
by-laws  the  same  principles  obtain  which  govern  in  the  interpre- 
tation of  statutes,  contracts  and  other  private  instruments.'  As 
in  the  case  of  statutes,  so  in  the  case  of  by-laws,  the  courts  will, 
in  construing  them  where  two  interpretatious  are  possible,  one 
of  which  will  save  them  and  make  them  valid  and  the  other  of 
which  will  render  them  invalid,  so  interpret  them  as  to  make 
them  valid  ;  since  the  purpose  of  violating  the  law  of  the  land 
will  not  be  imputed  to  their  authors  except  where  necessary.* 
The  by-laws  of  a  corporation,  voluntary  association,  or  other 
private  society,  when  proved,  are  to  be  interpreted. &y  (he  court, 
the  same  as  a  public  law,  and  it  is  error  to  submit  the  interpretation 
of  them  to  a  jury.     They  should  have  a  reasonable  construction^ 

1  People   V,    Fire  Department,  31  80;  Be  Dankerson,  4  Bias.  (IT.  S.) 

Mich.  458,  465.  227. 

>  MitcheU  V.  Vermont  Copper  Min-  <  Ponlters'  Co.  9.  Plilllips,  6  Bing. 

ing   Co.,  40   N.  Y.  Superior  Ct.  406 ;  New  Cas.  814;  Hibernia  Fire  Engine 

ante,  §  694.  Co.  v.  Com.,  98  Pa.  St.  264. 

3  State  V.  Conklin,  84  Wis.  1,  «  Osceola  Tribe  v.  Bost,  15  Md. 
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A  court  will  not  construe  them  so  strictly  as  to  make  them  void. 


>>i 


^*if  every  particular  reason  for  making  them  does  not  appear. 
Bat  where  they  establish  a  penalty  for  the  non-performance  of  a 
daty,  they  will  be  strictly  construed^  the  same  as  a  penal  statute ; 
aod  if  their  validity  is  doubtful,  they  will  be  rather  so  construed 
as  to  make  them  void,  than  so  as  to  make  them  valid  for  the 
purpose  of  upholding  the  penalty.' 

§  049.  Actions  upon  By-Liaws.  —  Actions  are  constantly 
brought  upon  by-laws  by  corporations  against  their  members, 
and,  in  the  case  of  municipal  corporations,  against  other  persons, 
to  enforce  penalties  therein  given.  On  the  other  hand,  actions 
may  be  brought  upon  a  by-law  by  a  member  against  the  corpo- 
ration, on  the  theory,  applicable  to  some  by-laws,  that  it  is  a 
contract  between  the  corporation  and  its  members.'  Although 
a  custom  of  a  particular  corporation,  especially  of  a  municipal 
corporation,  may  be  of  such  universality  within  the  corporation, 
that  courts  there  sitting  will  notice  it  judicially,  yet  they  will 
not  so  notice  a  corporate  by-law.^    It  must,  therefore,  he  pleaded. 


395;  Higgins  v.  McCiea,  116  U.  S.  671; 
Boogher  v,  Maryland  Life  Ins.  Ck>.,  6 
Mo.  App.  592;  1  Thomp.  Trials,  §1057, 
tt  teq. 

^  Vintner^s  Co.  v,  Fassey,  1  Bun. 
235. 

*  Mayor  of  Oxford  v.  Wildgoose,  8 
1/67.  294  (penalty  for  ref nsing  to  take 
the  oflSce  of  chamberlain  of  the  corpo- 
nition).  As  to  the  construction  of 
^y-Iaws  giving  penalties  for  refusing 
to  take  the  office  of  sheriff  under  the 
clmrter  of  London,  see  Rex  v.  Lar- 
wood,  Carth.  806;  City  of  London  v. 
Vanacker,  Carth.  480. 

'  AsUe,  §  940.  A  member  of  a  cor- 
poration whose  by-laws  are  subject  to 
amendment,  cannot  maintain  an  action 
against  the  corporation  under  one  of 
the  by-laws  which  has  been  repealed 
^7  an  amendment  during  his  mem- 
bership and  before  the  bringing  of  his 
^ion.  Schrick  v,  St.  Louis  Mut. 
HoQse  Building  Co.,  84  Mo.  423. 


^  There  was  a  distinction  in  former 
times  in  regard  to  actions  on  eusioma, 
and  actions  upon  by-lawa  of  corpora* 
tions.  The  court  would  take  judicial 
notice  of  the  custama  of  London;  and 
therefore  where  an  action  was  founded 
on  a  eustom  of  London,  it  was  not 
necessary  to  return  the  custom.  But 
it  seems  that  the  court  would  not  take 
judicial  notice  of  the  by-laws  of  Lon^ 
don;  and  accordingly  where  an  action 
was  founded  on  such  a  by.  law,  it  was 
necessary  to  return  the  by-law.  This 
must  be  understood  to  refer  to  actions 
in  the  courts  of  the  city  of  London, 
possibly  in  the  Lord  Mayor's  court; 
and  the  expression  returning  the  by- 
law, had  reference  to  the  return  re- 
quired to  be  made  to  a  writ  of  habeaa 
corpus  ciim  causa,  sued  out  in  the 
King's  Bench,  to  remove  the  cause 
thither.    Watson  v.  Clerk,  Comb.  188. 


771 


1  Thomp.  Corp.  §  950.]      bt-laws. 

In  ooanting  upon  it  in  a  dedaration^  complaint  or  petition,  the 
pleader  proceeds  in  the  same  way  which  he  would  pursue  in  the 
case  where  any  other  private  instrument  was  the  foundation  of 
the  action.  He  may,  of  course,  set  out  the  instrument  in  his 
pleading,  in  hmc  verba 9  or  he  may  state  it  in  substance  and  ac- 
cording to  its  legal  effect,  without  reciting  its  exact  language, 
and  introduce  the  by-law  itself  as  evidence  under  the  pleading.^ 

§  950.  Action  on  By-Law  Making:  Members  Liiable  for  Debts 
of  Corporation.  —  An  action  will  not  lie  by  a  creditor  of  a  cor- 
poration against  a  member  thereof,  for  a  debt  due  the  plaintiff 
by  the  corporation,  upon  a  by-law  making  the  members  liable 
for  the  debts  of  the  corporation,  unless  the  defendant  signed  the 
by-law,  or  unless  the  plaintiff  lent  his  money  upon  the  faith  of 
it.^  A  corporation  cannot,  by  a  mere  by-law,  in  the  absence  of 
any  statutory  authority,  bind  its  non-assenting  stockholders  for 
the  payment  of  the  debts  of  the  corporation.'  Nor  can  a  bank 
make  its  stockholders  liable  for  its  bills  by  printing  a  notice 
thereon  that  they  are  so  liable.* 


^  Eehlenbeck  v.  Logeman,  10  Daly 
(N.  Y.),  447. 

>  Flint  V,  Pierce,  99  Mass.  6S;  s.  c. 
96  Am.  Dec.  691.  The  court  say: 
**  The  right  of  any  third  party,  stranger 
to  the  association,  to  establish  a  legal 
claim  through  such  a  by-law,  must 
depend  upon  the  general  principles 
applicable  to  express  contracts,  as 
laid  down  in  Mellen  v,  Whipple,  1 
Gray  (Mass.),  817,  and  the  subsequent 
decisions  in  Field  v.  Crawford,  6  Id, 
116,  and  Dow  v.  Clark,  7  Id,  198.  No 
action  can  be  maintained  by  such 
third  party,  unless  he  can  bring  his 
case  within  some  recognized  excep- 
tions to  that  general  rule.  A  pledge 
like  the  one  in  question,  if  made  for 
the  purpose  of  enabling  the  corpora- 
tion to  obtain  a  loan  upon  the  faith  of 
it,  and  used  for  that  purpose,  may 
perhaps  give  a  right  of  action  against 
the  subscribers  In  favor  of  a  party 
who  has  been  induced  to  advance 
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money  iq>on  its  credit.  This  seems  to 
be  implied  strongly  by  the  decision  in 
the  case  of  Trustees  of  Free  Schools 
in  Andover  v.  Flint,  13  Met.  (Mass.) 
589,  543;  inasmuch  as  the  plaintiff  in 
that  case  appears  to  have  failed  to  re- 
cover upon  a  similar  claim,  merely 
for  the  reason  that  the  defendant  bad 
not  signed  the  by-law.  But  no  soch 
facts  are  shown  to  exist  in  the  present 
case.  The  plaintiff  not  only  is  00 
party  to  the  contract  contained  in 
the  by-law,  but  he  fails  to  show  ftny 
privity  between  himself  and  the  de- 
fendant in  relation  to  the  subject 
matter,  or  to  the  consideration,  of  his 
demand.'* 

'  Beid  V.  Eatonton  Man.  Co.,  40 
Ga.  9S;  8,  c.  2  Am.  Rep.  563;  Trustees 
V.  Flint,  IS  Met.  (Mass.)  589;  Flint  v. 
Pierce,  99  Mass.  69;  «.  c.  96  Am.  Dec 
691. 

*  Lowry  v.  Inman,  46  N.  T.  119. 
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ARTICLE    II. 


Power  to  Enact  and  Mods  of  Enactinq. 


SUBDIVISION!,    At  Common  Lavi. 


Sbction 

955.  Inherent  power  to  make. 

956.  Mast   be    made    by     the    cor- 

porators, not  by   the  direct- 
ors. 

957.  Charters  conferring  this  power 

on  the  directors. 


Section 

956.  What  quomm  of  a  select  body 
may  adopt. 

959.  Delegation  of  power  to  select 
body  does  not  necessarily  di- 
vest power  of   general  body. 

9^0.  Amendmentand  repeal  of  by-laws. 


§  955 .  Inherent  Power  to  Make. —  By  the  principles  of  the 
common  law,  every  corporation  aggregate  possesses  the  inherent 
power  t©  make  all  necessary  rules  and  regulations  for  its  gov- 
ernment  and  operation,  although  such  power  may  not  be  ex- 
pressly conferred  in  its  charter,  in  the  statute  of  its  creation,  or 
in  any  other  statute.^  It  is  regarded  as  a  power  that  is  included 
in  the  grant  of  the  capacity  of  being  a  corporation.  It  is  gener- 
ally said  to  be  "  an  incident  to  a  corporation.'*  *  But  if  the  char- 
ter or  governing  statute  contains  an  express  grant  of  power  to 
enact  by-laws,  and  the  grant  is  by  its  terms  limited  to  specified 
cases  or  specified  purposes*  the  grant  will  operate  as  a  restriction 
upon  the  power  of  legislation  possessed  by  the  corporation  in  this 
respect,  and  will  exclude  all  other  objects  by  implication,  on  the 
principle  expreseio  unius  exdueto  alterius^ 


*  Drake  v,  Hudson  Hirer  R.  Co.,  7 
Barb.  (N.  Y.)  608;  Martin  v.  Nashville 
Building  Asso.,  2  Cold.  (Tenn.)  418; 
People  V.  Medical  Society,  24  Barb. 
(N.  Y.)  674. 

*  Rex  V,  Westwood,  2  Dow.  &  CI. 
21, 37  (House  of  Lords).  <»  The  power 
of  making  rules  and  regulations  is 
necessarily  incident  to  a  corporation ; 
»nd  it  is  generally  inserted  in  the  act 
of  incorporation,  to  define  Its  nature 
and  limit  its  extent."  Mechanics  &c. 
Bank©.  Smith,  19  Johns.  (N.  Y.)  116, 
124,  per  Woodworth,  J.  «The  mak- 
ing of  by-laws  is  Incident   to  every 


corporation  aggregate;  for  that  power 
is  included  in  the  incorporation." 
London  City  v.  Vanacker,  Carth.  480, 
per  Lord  Holt,  C.  J.  Cases  are  found 
where  the  proposition  Is  put  forward 
ttiat  corporations  must  shovj  their 
power  to  pass  by-laws  (Dunham  «. 
Trustees  of  Rochester,  6  Cow.  (N.  Y.) 
462),  and  bring  themselves  by  proof 
within  that  power.  Taylor  v.  Gria- 
wold,  14  N.  J.  L.  222. 

8  Ang.  &  A.  Corp.,  §  826;  Child  «. 
Hudson's  Bay  Co.,  2  P.  WUliams,  207; 
State  17.  Ferguson,  83  N.  H.  424,  430; 
State  V,  Mayor  Ac,  83  N.  J.  L.  57. 
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§  956.  Mnflt  be  Made  by  the  Oorporatora»  not  by  thelMrect- 
ors.  —  Laws  governing  the  internal  operations  and  business  of  a 
corporation  are  necessarily  matters  of  sucti  a  constituent  char- 
acter that,  in  the  absence  of  a  statute  otherwise  providing,^ 
they  can  only  be  made  by  the  corporation  at  large,  that  is  to 
^s,y,  by  the  members  in  their  constituent  character  at  a  general 
meeting  of  the  corporation.  Without  such  statutory  authoriza- 
tion, they  can  only  be  made  by  the  most  numerous  body  or  con- 
stituency, and  cannot  be  made  by  the  directors,  trustees  or 
other  managers.' 

§  957.  Charters  Conferrlngr  this  Power  on  the  Directors.  — 

Many  charters  and  statutes  no  doubt  exist,  conferring  this 
power  upon  the  directors.  In  one  case  which  has  come  under 
observation,  the  charter  gave  the  board  of  directors  express 
authority  to  adopt  a  by-law  prohibiting  the  transfer  of  stock 
where  the  owner  was  in  default.'    In  another  case,  it  was  iield 


1  As  hereafter  seen  such  statntes 
exist  In  many  States:  1  Rev.  Stat. 
Mo.  1890,  §  2606;  poatf  §978,  et  8eq, 

•  Rex  V.  Westwood,  2  Dow.  &  CI. 
21,  86;  Morton  Gravel  Road  Co.  v. 
Wysong,  51  Ind.  4;  CarroU  v,  Mul- 
lanphy  Sayings  Bank,  8  Mo.  App.  249; 
State  Savings  Asso.  v.  Nixon-Jones 
Printing  Co.,  25  Mo.  App.  642;  Union 
Bank  v.  Ridgely  1  Harr.  &  G.  (Md.) 
824;  Salem  Bank  o.  Gloucester  Bank, 
17  Mass.  1 ;  Martin  v,  NashviUe  Build- 
ing Asso.,  2  Cold.  (Tenn.)  418;  Bank 
of  Holly  Springs  v,  Pinson,  58  Miss. 
421 ;  State  v.  Curtis,  9  Nev.  325.  In 
Indiana  it  has  been  said  that  the 
power  to  make  by-laws  resides  in  the 
members  of  the  corporation  at  large, 
where  there  is  no  law  or  valid  usage  to 
the  contrary.  Morton  Gravel  Road  v, 
Wysong,  51  Ind.  4,  12.  What  the 
court  meant  by  <^  valid  usage ''  in  this 
passage  is  probably  explained  by  the 
quotation  which  follows  in  the  opin- 
ion from  a  work  of  reputation :  *<  Un- 
less by  the  charter  or  some  general 
statute  to  which  the  charter  is  made 
subject,  or  by  immemorial  usage,  this 
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power  is  delegated  to  particular  of- 
fleers  or  members  of  the  corporation, 
like  every  other  incidental  power,  it 
resides  in  the  members  of  the  corpo- 
ration at  large,  to  be  exercised  by 
them  in  the  same  manner  in  which  the 
charter  may  direct  them  to  exer- 
cise other  powers  or  transact  their 
general  business ;  and  if  the  charter 
contain  no  such  direction,  to  be  exer- 
cised according  to  the  rules  of  the 
common  law,"  etc.  Aug.  &  A.  Corp., 
§  327;  citing  Union  Bank  v.  Ridgely,  I 
Harr.  &  G.  (Md.)  824;  Eex  v.  West- 
wood,  2  Dow.  &  CI.  21.  It  is  said  in 
an  English  work:  "In  all  corpora- 
tions, to  which  the  power  of  making 
by-laws  is  incident,  it  is  to  be  exer- 
cised by  the  entire  body  of  corporators, 
as  distinguished  from  select  bodies, 
unless  the  constitution  of  the  corpo- 
ration have  vested  the  whole  power  of 
making  by-laws  in  some  particultr 
part  or  body  of  the  corporation." 
Grant  Corp.  77;  citing  Bex  v.  West- 
wood,  2  Dow.  &  CI.  21. 

8  Mechanics  Bank    o.  Merchants' 
Bank,  45  Mo.  513. 
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tiiat  a  proyision  of  the  charter,  making  the  stock  of  the  corpo- 
ration personal  property,  and  authorizing  the  board  of  di- 
rectors to  make  rules  and  regulations  concerning  its  transfer, 
subject  to  the  general  law  of  the  State,  authorized  the  board  to 
adopt  a  rule  prohibiting  the  transfer  of  such  stock  until  all  debts 
due  by  the  owner  thereof  to  the  corporation  should  be  paid,  al- 
though such  rule  was  inconsistent  with  the  general  law  of  the 
State  governing  the  transfer  of  personal  poperty.^ 

§  958.  What  Qaornm  of  a  Select  Body  may  Adopt.  —  Where 
a  statute  authorizes  a  select  body,  e.^.,  directors  of  a  corporation, 
to  make  by-laws,  a  majority  of  that  body,  at  least,  is  necessary 
to  constitute  a  quorum.^  Where  the  charter  of  a  corporation 
authorizes  the  president  and  directors  to  adopt  by-laws,  it  is  held 
that  by-laws  may  be  adopted  by  a  meeting  at  which  the  president 
and  a  quorum  of  the  directors  are  present ;  and  where  the  quorum 
consists  of  a  majority  the  assent  of  a  majority  is  sufficient  in 
order  to  make  the  by-laws  valid.' 

$  950.  Integration  of  Power  to  Select  Body  does  not 
Necessarily  Divest  Power  of  Cteneral  Body. —  A.  statutory 
delegation  to  a  select  body  of  the  corporation,  of  the  power  to 
make  by-laws,  does  not  divest  the  inherent  power  of  the  general 
body,  so  to  do,  unless  the  statute  so  declares  in  express  terms.^ 
Thus,  although  the  power  of  makiug  by-laws  is  vested  in  the 
managers  of  the  corporation,  and  not  in  the  stockholders,  a  by- 
law passed  at  a  meetiug  called  as  a  stockholder's  meeting  will  be 
valid,  if  the  stockholders  and  managers  were  the  same  persons, 
and  all  were  present  and  participated.^  This  principle  is  also 
well  illustrated  by  a  leading  English  case,  where  a  charter  vested 
the  right  to  elect  burgesses  in  the  general  body  of  an  ancient 
corporation,  and  gave  a  power  to  make  by-laws  to  a  select  body. 
The  general  body  made  a  by-law  delegating  the  power  to  elect 

^  Perpetual  Ins.  Co.  v.  Goodfellow,  *  CahUl  v.  Kalamazoo  Mutual  Ins. 

9Uo.  149.    Compare  Carroll  v,  Mul-  Co.,  2  Doug.  (Mich.)  124;  s.  c.  48  Am. 

l&Qphy  Sayings  Bank,  8   Mo.  App.249,  Dec.  457,  461. 

253,  where  these  two  cases  are  dis-  ^  People  v.  Sterling  Manf  •  Co.,  82 

tlngaished.  HI.  457. 

*  Ex  parte  Willcocks,  7  Cow.  (N. 
7.)  ^02;  ante,  §  726. 
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buigesses  to  the  select  body.  It  was  held  by  the  House  of 
Lords,  that  this  was  a  good  by-law ;  for  the  power  given  by  the 
charter  to  the  select  body  to  make  by-laws  did  not  diyest  the 
general  body  of  the  right  to  make  such  laws»  which  was  inci- 
dent to  it  at  common  law.^ 

§  060.  Amendment  and  Repeal  of  By-Liaws. —  It  is  scarcely 
necessary  to  say  that  a  corporation  which  is  authorized  by  its 
charter  to  make  such  by-laws  as  may  be  necessary  to  attain  the 
objects  for  which  it  is  created,  has  power  to  change  such  by-laws 
from  time  to  time,  when  necessary  to  carry  out  such  objects.' 
But  it  is  scarcely  necessary  to  say  that  the  power  to  amead  or 
repeal  by-laws»  even  when  expressly  conferred  by  the  charter, 
cannot  be  so  exercised  as  to  impair  any  rights  that  have  been 
given  and  vested  by  virtue  of  the  by-law." 


SUBDIVISION  n.  StaMei  Vet^mg  Pawr  in  the  CorporaHon  &r  Mmben. 


Sbction 

062.  General  statutory  power  to  make 

by-laws  not  inconsistent  with 

lawyete. 
96$.  For  management  of  property  and 

regal  ation  of  affairs. 

964.  For  the  regulation  of  its  property, 

management  of  its  afCalrB,  and 
transfer  of  its  stock. 

965.  And  as  to  corporate  meetings. 

966.  Corporate  meetings  and  voting: 

forfeiture  of  shares:  penalties, 
etc. 

'967.  Concerning  officers,  meetings, 
elections,  etc. 

968.  Management  of  property,  regula- 
tion of  affairs,  transfer  of 
stock,  duties  of  officers. 


Section 

969.  Same  as  preceding:  also  namber 

at  directors,  penalties,  lieoB 
up<A  shares,  etc 

970.  FrovisiOBS  applicable  to  beaero- 

lent,  religious,  educatiosal, 
literary,  social,  and  other  so- 
cieties. 

971.  ProYisions  applicable  to  rafiroad 

companies. 

973.  Provisions  applicable  to  boon 

and  nayigation  companies. 

978.  Various  other  provisions. 

974.  As  to  forfeiting  shares. 

975.  How  enacted. 

976.  How  amended,  repealed,  etc 


§  062.  General  Statutory  Power  to  make  By-Liaws  not  In- 
consistent with  Law,  etc.  —  Incorporated  bureaus  of  immigration 

1  Rex  V.  Westwood,  2  Dow.  &  Gfl.  78  N.  Y.  159;  when  a  stockholder  wfU 
21, 86.  not    be    estopped     from   ebjectlng: 

2  Schrick  o.  St.  Louis  Mot.  House  Bergman  v.  St.  Paul  Mut.  Bldg.  AB0O.| 
Building  Co.,  84  Mo.  428.  29  Miun.  275. 

*  Kent  V,  Quicksilver  Mining  Co., 
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«ghan  make  by-UwB  in  accordance  with  their  objects:  FroTided,  that 
sach  by-lawB  be  not  in  contravention  of  the  laws  ol  this  State  or  the  laws 
aad  constitution  of  the  United  States."  ^  -  -  -  •  Incorporated 
institutions  of  learning  have  power  ''  to  make  such  laws  for  their  own 
government  as  may  deemed  proper:  Provided,  that  the  same  shall  not 
conflict  wititL  the  constitution  and  laws  of  the  United  States  or  the  con- 
stitution and  laws  of  the  State  of  Arkansas."  2  ....  u  jji  qq^^ 
porations  have  the  right  ...  to  make  by-laws,  binding  on  their 
own  members,  not  inconsistent  with  the  laws  of  this  State  and  of  the 
United  States."  &  •  -  -  .  Each  c<hopercUive aasodaiicm  ''may  make 
its  own  by-laws,  provided  they  be  not  repugnant  to  this  act,  nor  to  the 
laws  of  the  State."  A  copy  of  such  by-laws  must  be  filed  in  the  clerk's 
office  of  the  place  where  it  transacts  business.^  ....  Corpora- 
tions for  the  purpose  of  engaging  in  any  species  of  trade,  business,  or 
commerce,  ''may  make  by-laws  not  inconsistent  with  the  constitution 
of  this  State  or  constitution  of  the  United  States.  "<^  ....  ''Every 
corporation  may  adopt  a  code  of  regulations  for  its  government,  not 
inconsistent  with  the  constitution  and  laws  of  the  State."  ^  -  •  -  - 
HorticuUtnxd  corporations  "  may  adopt  such  by-laws  for  their  protection 
and  good  order  as  it  [they]  may  deem  necessary,  not  inconsistent  with  the 
laws  of  this  State."  ^  Certain  associations,  such  as  labor,  agricultural, 
religious,  charitable,  fire,  hook  and  ladder  companies,  academies,  jockey, 
yacht,  sporting  and  other  clubs  may  be  incorporated  and  when  so  or- 
ganized "  every  such  corporation,  and  its  <^cers  and  stockholders,  may 
make  by-laws  not  repugnant  to  the  laws  of  the  State."  ^  -  -  -  - 
Private  business  corporations  "  may  establish  by-laws  for  the  govern- 
ment of  their  affairs  and  may  alter  or  repeal  the  same."  ^  .  .  .  . 
"Savings  banks  and  savings  institutions  may  adopt  by-laws  for  their 
government,  not  inconsistent  with  law."  ^o  •  -  -  .  Corporations 
for  Hterary,  scientific,  religious  and  charitable  purposes  have  power 
^^  to  make  rules,  by-laws  and  ordinances,  and  do  every  thing  needful  for 
their  good  government  and  support  not  repugnant  to  the  constitution 
and  laws  of  the  United  States,  to  the  constitution  and  laws  of  this  State, 
or  to  the  instrument  upon  which  the  corporations  respectively  are  formed 
and  established."^  ....  Corporations  other  than  joint-stock 
compames  "  may  make  and  adopt  for  their  government,  and  to  enable 

'  Ark«  Dig.  Stat.  (1884),  §  1016.  <  Rev.  Stat.  Ohio  (1890),  §  8249. 

*  Ark.  Dig.  Stat.  (1884),  §  1006.  ^  Bey.  Stat.  Ind.  (1888),  §  8492. 

'  Ga.  Code  (1882),  §  1679.  •  Qen.  Stat.  S.  C.  (1881),  §  1372. 

«  Rev.  Stat.  Minn.  (1^81),  p.  402,  §  •  Bev.  Laws  Vt.  (1880),  §  8281. 

16&  ^  Rev.  Laws  Vt.  (1880),  ]  3562. 

<  Gen.  Stat.  Nev.  (1885),  §  805.  u  Yoq^,  Bey.  Stat.  La.,  p.  183,  §  680. 
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them  to  oondact  and  pursue  their  business  and  purpose,  all  necessary 
by-laws  and  regulations  not  inconsistent  with  the  oonstitation  and  laws 
of  the  United  States  and  of  this  State.''  ^ 

§  063.  For  Management   of  Property   and  Regulation  of 
Affairs.  — Another  class  of  statutes  is  a  little  more  specific:  granting 
the  power  either  to  corporations  generally,  or  else  to  various  named 
corporations,  to  make  by-laws  for  the  regulation  of  their  affairs  and  the 
management  of  their  property,  or  both,  thus :  In  South  Carolina,  by  gen- 
eral provision,  '*  corporations  shall  have  power    .     •     .    to  make  by- 
laws and  regulations,  consistent  with  the  constitution  and  laws  of  this 
State,  for  their  own  government  and  the  due  and  orderly  conduct  of 
their  affairs,   and  the  management  of  their  property."^    .    .    -    - 
^^All    corporations    may,   whenever    no    other    provision    specially 
made    .     .     •    make  by-laws  and  regulations,  consistent  with  law,  for 
their  government  and  for  the  due  and  orderly  conducting  of  their  affairs 
and  the  management  of  their  property."  3    ....    ^' All  corpora- 
tions shall,  when  no  other  provision  is  specially  made,  be  capable,    .    .   . 
to  make  by-laws  and  regulations,  consistent  with  the  laws  of  the  State, 
for  their  own  government,  and  for  the  due  and  orderly  conducting  of  their 
affairs,  and  the  management  of  their  property."  *----*'  Every 
corporation,  where  no  other  provision  is  specially  made,  may  in  its 
corporate  name  sue  and  be  sued    •     •     .     and  make  by-laws  and  reg- 
ulations consistent  with  law,  for  its  own  government,  the  due  and 
orderly  conducting  of  its  affairs,  and  the  management  of  its  prop- 
erty."*    --.-**  All  corporations  shah,   when  no  other  provis- 
ion is  specially  made,   be  capable  in  their  corporate  name    • 
to    make    by-laws    and    regulations    consistent   with    the    laws  of 
the  State,  for  their  own  government,  and  for  the  due    and  orderly 
conducting   of    their    affairs,   and   the    management  of    their  prop- 
erty." •    -    -    .    -    Among  the  powers  of  corporations  for  pecuoiary 
profit  are  the  following:  ^' To  establish  by-laws,  and  make  all  rules 
and  regulations  deemed  expedient  for  the  management  of  their  affairs  in 
accordance  with  law."  7    .    .    .    .    «( All  corporations  shall,  when  no 
other  provision  is  specially  made,  be  **  capable    .     •     .     to  mskehy- 
laws,  consistent  with  the  laws  of  the  State,  for  their  own  government 
and  the  management  of  their  property."  ^    ...    -    "Every  corpo- 

1  Rev.  Stat.  W.  Va.  (1879),  vol.  1,  <  Stat.  Mass.  1882,  p.  665,  §  4. 

p.  327,  §  8.  «  How.  Mich.  Stat.  1882,  §  4860. 

s  Gen.  Stat.  S.  C.  (1881),  §  1850.  ^  Rev.  Stat.  Iowa,  1888,  §  1609. 

«  Pub.  Stat.  R.  I.  (1882),  p.  308,  §  1.  «  Rev.  Code  Del.  (1874),  p.  376,  §!• 
*  Code  N.  C.  (1883),  vol.  1,  §  663. 
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ration  as  such,  has  power:   .    •    .    7.  To  make  by-laws,  not  inconsistent 
with  any  existing  law,  for  the  management  of  its  affairs."  ^    .    .    .    - 
''The  powers  enumerated  in  the  preceding  section  [§  124],  shall  vest  in 
every  corporation  in  this  State,  whether  the  same  be  formed  without,  or 
by  legislative  enactment,  although  they  may  not  be  specified  in  its  charter 
or  articles  of  association."^    ....    Church,  religious,  benevolent, 
literary,  agricultural  or  mechanical  corporations  have  power  '*  to  make 
by-laws,  not  inconsistent  with  any  existing  law,  for  the  government  of 
its  affairs  and  the  management  of  its  property."  »    -    -    -    -    "  Every 
private    corporation    may,    when    no    other    provision    is    specially 
made    .     •     .     make  by-laws  consistent  with  law,  for  its  government, 
the   regulation    of    its  affairs,    and    the  management    of    its    prop- 
erty." *-..-"  Among  the  powers  of  such  bodies  corporate,"  — 
corporations  in  general,  —  ''shall be  the  following:      ...     7.  To 
establish  by-laws  and  make  all  rules  and  regulations  deemed  expedient 
for  the    management    of    their    affairs    not    inconsistent   with    the 
constitution  and  laws  of  the  United    States    and  laws  of   this  ter- 
ritory." 6    -      -      .     -    Manufacturing    and    other   lawful    business 
corporations  have  power   "  to  ordain  and  establish  by-laws  for  the 
government  and  regulation  of  their  affairs,  and  to  alter  and  repeal  the 
same."  «    ...    -    A  benevolent,  charitable,  scientific  or  missionary 
corporation  shall  have  power  "  to  make  by-laws  for  the  management  of 
its  affairs,  not  inconsistent  with  the  constitution  and  laws  of  this  State 
or  of  the  United  States."  7    ....    A  Young  Men* a  Christian  As- 
sodcUiony  upon  being  incorporated  "  shall  have  power  to  make  by-laws 
for  the  management  of  the  affairs  of  the  association  not  inconsistent 
with  the  constitution  and  laws  of  this  State."  ^    .    .    .    -    A,  driving- 
park^  parky  or  agricultural  corporation  can   "  make  by-laws  for  the 
management  of  its  affairs  not  inconsistent  with  the  laws  of  this  State  or 
of  tbe  United  States."  ^    ...    -    A  corporation  to  prevent  cruelty 
to  animals  "  shall    have    power    .     •     .     6.  To   make    by-laws    not 
inconsistent  with  the  laws  of  this  State  or  of  the  United  States,  for  the 
management  of  its  property  and  the  regulation  of  its  affairs. "  i<>  -    -    .  - 
A  corporation  for  agricultural  or  horticuUurdl  purposes  can  "  make  by- 
laws for  the  management  of  its  affairs,  not  inconsistent  with  the  laws 

1  Comp.   Stat.  Neb.   (1887),  p.  255,  ^  8  Rev.  Stat.  N.  T.  (Banks  &  Bros. 

i  124.  8th  ed.),  p.  1922,  §  2. 

"  Comp.  Stat.  Neb.  (1887),  p.  256,  »  8  Rev.  Stat.  N.  T.  (Banks  &Bros. 

i  125.  8th  ed.),  p.  1984,  §  2. 

»  HiU's  Laws  Ore.  (1887),  §  3299.  »  3  Rev.  Stat.  N.  Y.  (Banks  &  Bros. 

*  Qen.  Stat.  Conn.  (1888),  §  1906.  8th  ed.),  p.  2007,  §  2. 

»  Rev.  Stat.  Ariz.  (1887),  §  238.  »  3  Rev.  Stat.  N.  Y.  (Banks  k  Bros. 

•  Ark.  Dig.  Stat.  (1884),  §  972.  8th  ed.),  p.  1933,  §  2. 
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of  this  State  or  of  the  United  States."^  ....  Bnmnefls  cofpora- 
tions,  other  than  banking,  insuranoe  and  raibtMui,  have  power  ^^  to 
establish  bj-laws,  and  make  all  mies  and  regulations  deemed  expedient 
for  the  management  of  their  affairs  not  inconsistent  with  the  consti- 
tution or  laws  of  this  State  or  of  the  United  States.'*'  .  .  .  . 
Corporations  for  works  of  public  imprcfvementy  hskve  power  *'to  make 
and  establish  such  by-laws  for  the  proper  management  and  regula- 
tion of  the  affairs  of  the  corporation  as  may  be  necessary  and 
proper."  3  ....  Corporations  such  as  faifroa<29,  canaZ«  and  the 
like  can  ^'  establish  by-laws,  and  make  all  rules  and  regulations  deemed 
expedient  for  the  management  of  its  [their]  affairs,  in  accordance  with 
law,  and  not  incompatible  with  an  honest  purpose."  ^  ..  .  -  .  Man* 
vfacturing  corporations  have  power  ^'  to  ordain  and  establish  by-laws,  for 
the  government  and  regulation  of  their  affairs,  and  to  alter  and  repeal  the 
same. "  ^^  -  -  -  -  *  ^  The  general  powers  of  all  corporations,  chartered 
for  purposes  of  individual  profit,  shall  be  —  ...  4.  To  establish 
by-laws  and  make  all  rules  and  regulations  not  inconsistent  with  the 
laws  and  the  constitution,  deemed  expedient  for  the  management  of  cor- 
porate affairs.*'^  ....  A  corporation  formed  for  tbe recovery 
of  stolen  animals  and  to  insure  against  the  loss  of  the  same  by  being 
stolen  ^^  may  adopt  such  by-laws  for  its  regulation  as  are  not  incon- 
sistent with  the  provisions  of  this  act,  and  may  theran  prescribe  the 
compeTtscstion  of  its  offlcers, "  '  -  -  -  -  Okaritable  corporations  may 
^'  adopt  such  articles  of  association  as  may  be  necessary,  declaring  the 
objects  and  purposes  thereof  (which  shall  not  be  in  conflict  with  the 
laws),  the  duties  and  liabilities  of  its  members  and  oflScers,  fixing  the 
names  of  the  officers  of  the  association,  the  time  and  places  of  its  meet- 
ings, the  names  of  the  persons  elected  to  flU  the  several  offices,  the 
terms  of  its  officers,  and  the  time  and  manner  of  Meeting  their  succes- 
sors, and  such  other  matters  as  may  be  necessary  to  carry  out  its  legiti- 
mate objects."^  ....  '^  Every  corporation  as  snch  shall  have 
power  ...  to  make  ordinances,  by-laws,  and  regulations  for  the 
government  of  its  council,  board,  officers  and  agents,  and  the  manage- 
ment and  regulation  of  its  property  and  business."^  .  .  .  . 
**  Every    corporation,    in    respect    to   which    it    is    not 


1  3  Rev.  Stat.  N.  Y.  (Banks  &  Bros.  *  Tenn.  Code  (1884) ,  $  1704. 

8th  ed.),  p.  2015,  §  2.  ^  8  Bev.  Stat.  N.  Y.  (Banks  4  Bros. 

s  Gen.  Stat.  Ey.  (1888),  p.  768,  §  2.  8th  ecl.),p.  2078,  §  18. 

s  Voor.  Rev.  Stat  La.,  p.  184,  §  684.  >  Florida  Dig.  Laws  (1881),  p.  2i2, 

4  Rev.  Stat.  Minn.  (1881),  p.  869,  §  2. 
I  4.  •  Rev.  Stat.  W.  Va.  (1879),  vol.  1, 

•  Rev.   Stat.  BOnn.  (1881),  p.  898,  p.  804,  }  1. 
§  182. 
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provided,  maj  .  •  .  nuhke  ardinaiioes,  by-laws  and  regulations, 
ooDsisteDt  with  the  laws  of  this  State  and  of  the  United  States,  for  the 
goYemment  of  .all  under  its  authority,  for  the  management  of  its  es- 
tates, and  the  due  and  orderly  conducting  of  its  affairs."  i  •  -  .  - 
''  When  the  certificate  of  the  auditor  .  .  •  the  persons  who  shi^  have 
signed  and  acknowledged  the  same,  and  such  persons  as  thereafter  be- 
come their  associates,  or  successors  shall  be  a  body  politic  and  corpo- 
rate and  by  their  corporate  name  shall  have  succession  .  •  •  and 
power  •  •  •  Sixth.  To  make  by-laws,  not  inconsistent  with  the 
law  of  this  State,  for  the  organization  of  the  company,  the  management 
etc.,  and  for  carrying  on  all  kinds  of  business  within  the  objects  and 
purposes  of  the  company. ' ' ' 

{  964.  For  the  Regulation  of  its  Property,  Management  of 
its  AfCairSy  and  Transfer  of  its  Stock.  —  To  the  foregoing  cata- 
logue some  statutes  add,  —  ''  and  for  the  transfer  of  its  stock,"  — 
thus:  *^ Every  corporation,  as  such,  has  power:  ...  6.  To  make 
by-laws,  not  inconsistent  with  any  existing  law,  for  the  management  of 
its  property,  the  regulation  of  its  affairs,  and  for  the  transfer  of  its 
stock."  3  ....  u  Every  corporation,  as  such,  shall  have 
power:  .  •  .  Sixth,  to  make  by-laws  not  inconsistent  with  the  laws 
of  the  State,  for  the  management  of  its  property,  the  regulation  of  its 
affairs,  and  for  the  transfer  of  its  stock."*  ----<»  Every  cor- 
poration, as  such,  has  power  .  .  •  Sixth,  to  make  by-laws  not  in- 
consistent with  existing  law,  for  the  management  of  its  property,  the 
r^ruiation  of  its  affairs  and  for  the  transfer  of  its  stock."  <^  .  -  .  . 
"  Every  private  corporation,  as  such,  has  power  —  ...  6.  To  make 
by-laws  not  inconsistent  with  existing  laws  for  the  management  of 
its  property,  the  regulation  of  its  affairs  and  the  transfer  of  its 
stock."  •  -  -  -  .  The  persons  who  subscribe  the  articles  of  as- 
sociation and  persons  who  become  stockholders  ''  shall  be  a  corpora- 
tion and  as  such  may  make  by-laws,  not  inconsistent  with  law,  for  the 
management  of  the  property  of  the  corporation,  the  regulation  of  its 
affairs,  and  the  transfer  of  its  stock."  "^ 

f  965«  And  as  to  Corporate  Meetings. —  Others  add  provisions 
u  to  corporate  meetings  and  elections,  and  as  to  voting  thereat,  and 
especially  as  to  voting  by  proxy, — thus :   An  educational  and  religious 

*  Code  Ya.  (1887),  §1068.  ^  Florida  Dig.  Laws  (1881;,  p.  MS, 
*Bav.  Stot.  Iowa  (1888),  §  1792.      §8. 

This  provision    relates    to    sayhigs         <  Bey.  Stat.  Mo.  (1889), }  2508. 
1>«*8.  •  Sayle's  TCx,  Civ.  Stat.,  art.  575. 

*  2  Deer.  Oak  Code,  §  854.  '  Bev.  Laws  Vt.  (1680),  {  3809. 
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corporation  ^'  may  establish  such  roles  and  by-laws  as  may  be  neoes- 
sary  or  proper  for  its  government,  and  may  determine  how  many 
members  shall  constitate  a  quornm  for  the  transaction  of  bad- 
ness."^ ....  The  corporation  '*  may  determine  the  manner  of 
calling  and  conducting  meetings;  the  number  of  members  [shares] 
that  shall  entitle  a  member  of  a  joint-stock  company  to  a  vote,  and  the 
mode  of  voting  by  proxy ;  it  may  make  all  necessary  by-laws,  not  ia- 
consistent  with  the  laws  of  this  State,  and  impose  all  necessary 
duties."*  -  -  -  .  "The  number,  function,  qualification  and  com- 
pensation of  the  officers  of  any" — building,  loan  or  savings  — 
"  association,  their  terms  of  office,  the  times  of  their  election,  as  well 
as  the  qualification  of  the  electors,  and  the  votes  and  manner  of  votmg, 
and  the  periodical  meetings  of  such  corporation,  shall  be  determined 
by  the  by-laws  of  such  association,  when  not  provided  by  this 
act."*  ....  All  corporations  may  make  by-laws  consistent 
with  the  laws  of  the  State  and  their  charter,^  and  ' '  may  determine  hy 
their  by-laws  the  manner  of  calling  and  conducting  meetings ;  the  nam- 
ber  of  members  that  constitute  a  quorum ;  the  number  of  votes  to  be 
given  by  shareholders ;  the  tenure  of  the  several  officers ;  the  mode  of 
voting  by  proxy;  and  of  selling  shares  for  neglect  to  pay  assessments; 
and  may  enforce  such  by-laws  by  penalties  not  exceeding  twenty  dol- 
lars." 5  -  .  .  .  **  Every  company  may  determine,  by  its  by-laws, 
the  manner  of  calling  and  conducting  all  meetings,  what  number  of 
shares  shall  entitle  the  stockholders  to  one  or  more  votes,  what  number 
of  stockholders  shall  attend,  either  in  person  or  by  proxy,  or  what 
number  of  shares  or  amount  of  interest  shall  be  represented  at  any 
meeting,  in  order  to  constitute  a  quorum."  ^ 

§  966.  Corporate  Meetings  and  Voting:  Forfeiture  of 
Sliares :  Penalties^  etc.  —  '*  All  corporations  may  by  their  by-laws, 
where  no  other  provision  is  specially  made,  determine  the  manner  of 
calling  and  conducting  all  meetings ;  the  number  of  members  that  shall 
constitute  a  quorum ;  the  number  of  shares  that  shall  entitle  a  member 
to  one  or  more  votes ;  the  mode  of  voting  by  proxy ;  the  mode  of  sell- 
ing shares  for  non-payment  of  assessments ;  and  the  tenure  of  office  of 
the  several  officers ;  and  the  manner  in  which  vacancies  in  any  of  the 
offices  shall  be  filled  till  a  regular  election,  and  they  may  annex  suitable 
penalties  to  such  by-laws,  not  exceeding  in  any  case  the  sum  of  twenty 

1  Rev.  Stat.  Ind.  (1888),  §  8460.  «  Rev.  Stat.  Me.  (1883),  p.  400,  S  <>• 

s  Bev.Code  Miss.  (1880),  §  1081.  •  Rev.  Stot.  N.  J.   (1877),  p.  l^U 

s  Rev.  Stat.  Ind.  (1888),  §  8411.  $  21. 
«  Rev.  Stat.   Me.  1883,  p.   899,  §  2. 
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dollars  for  any  one  offense :  Provided,  that  no  such  by-law  shall  be  made 
by  any  corporation  repugnant  to  its  charter."  i  -  -  -  -  *'  Cor- 
porations may,  by  their  by-laws,  where  no  other  provision  is  specially 
made,  determine  the  manner  of  calling  and  conducting  meetings,  the 
number  of  shares  that  shall  constitute  a  quorum,  the  number  of  shares 
that  shall  entitle  the  members  to  one  or  more  votes,  the  mode  of  voting 
by  proxy,  the  mode  of  selling  shares  for  the  non-payment  of  assessments 
and  the  tenure  of  office  of  the  several  officers,  and  they  may  annex 
suitable  penalties  to  such  by-laws,  not  exceeding  in  any  case  the  sum 
of  twenty  dollars  for  any  one  offense,  but  no  such  by-law  shall  be 
made  by  any  corporation  repugnant  to  the  provision  of  its  char- 
ter." *  -  -  -  -  "  Corporations  shall,  when  no  other  provision  is 
specially  made,  be  capable  •  •  •  to  make  necessary  by-laws ;  deter- 
mine the  manner  of  calling  and  conducting  meetings,  the  number  that 
shall  constitute  a  quorum,  the  number  of  shares  that  shall  entitle  a  mem- 
ber to  one  or  more  votes  (Provided,  each  stockholder  shall  have  one 
vote  for  each  share  owned  and  held  by  him  for  ten  days  previous  to  the 
meetings  of  the  association) :  the  mode  of  voting  by  proxy,  the  payment 
of  assessments,  and  the  mode  of  selling  shares  for  the  non-pay- 
ment of  assessments;  and  the  tenure  of  office  of  the  several  offi- 
cers." *  -  -  -  -  **A11  corporations  may,  if  no  other  provision  is 
specially  made,  determine  by  their  by-laws,  how  meetings  shall  be 
called  and  conducted ;  how  many  shall  be  a  quorum ;  the  number  of 
shares  that  shall  entitle  the  members  to  one  or  more  votes ;  the  mode  of 
voting  by  proxy ;  when  and  how  many  shares  shall  be  sold  for  non- 
payment of  a^essments,  and  may  annex  suitable  penalties  to  such 
by-laws,  not  exceeding,  in  any  case,  twenty-five  dollars,  for  any  of- 
fence." *----*'  Corporations  may,  by  their  by-laws,  where  no 
otiier  provision  is  specially  made,  determine  the  manner  of  calling  and 
conducting  their  meetings,  the  number  of  members  that  shall  constitute 
a  quorum,  the  member  of  shares  that  shall  entitle  the  members  to  one 
or  more  votes,  the  mode  of  voting  by  proxy,  the  mode  of  selling  shares 
for  the  non-payment  of  assessments,  and  the  tenure  of  office  of  the 
several  officers.  They  may  annex  suitable  penalties  to  such  by-laws, 
not  executing  twenty  dollars  for  one  offense."  5  ....  it  Every 
corporation  organized  under  any  general  or  special  law,  unless  other 
provision  is  specially  made,  may  make,  amend  and  repeal  by-laws  and 

*  Code  N.  C.  (1888),  vol.  1,  §  664.         contrary.    Morton  G.  B.  Co.  v.  Wj- 
>  Pub.  Stat.  R.  I.  (1882),  p.  868,  §  3.      song,  51  Ind.  4. 

*  Bev.  Stot.  Ind.  (1888),  §  8002.  «  Rev.  Code  Del.  (1874),  p.  876,  §  2. 
The  power  to  make  by-laws  is  in  the  *  Rev.  Stat.  Minn.  (1881),  p.  460, 
members  at  large  of  a  corporation,      §  409. 

When  there  \b  no  law  or  usage  to  the 
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regulatioiis,  not  inconsistent  with  law  or  its  artieles  of  organization  for 
its  own  government,  for  the  orderly  conducting  of  its  affairs,  and  t^ 
management  of  its  property,  for  determining  the  manner  of  calling  and 
conducting  its  meetings  the  manner  of  appointing  and  mode  of  volang 
by  proxy,  and  the  tenure  of  office  of  its  several  officers,  and  such 
others  as  shall  be  necessary  or  convenient  for  the  accomplishment  of 
its  purposes,  and  may  prescribe  suitable  penalises  for  the  violation  of 
its  by-laws,  not  ezceedii^  in  any  one  case  twenty  dollars  for  any  one 
offense."* 

f  067.  OonoemingOflOlcers^MeetingSy  Elections,  etc* — ^^The 
by-laws  of  every  corporation  created  under  the  provisions  of  this  act''— 
an  ^*  act  to  provide  for  the  organization  and  regulation  of  certain  busi- 
ness corporations  "  —  **•  shall  be  deemed  and  taken  to  be  its  law,  and 
shall  provide :  1.  The  number  of  directors  of  the  c<M-poration.  2.  The 
term  of  office  of  such  directors,  which  shall  not  exceed  one  year.  3. 
The  manner  of  filling  vacancies  among  directors  and  officers.  4.  The 
time  and  place  of  the  annual  meeting.  5.  The  manner  of  calliog  and 
holding  special  meetings  of  the  stockholders.  6.  The  number  of  stock- 
holders who  shall  attend  either  in  person  or  by  proxy,  at  every  meeting 
in  order  to  constitute  a  quorum.  7.  The  officers  of  the  corporation, 
Uie  manner  of  their  election  by  and  among  the  directors,  and  th^  pow- 
ers and  duties.  But  such  officers  shall  always  include  a  president,  a 
secretary  and  a  treasurer.  8.  The  manner  of  electing  or  appointing  in- 
spectors of  election.  9.  The  manner  of  amending  the  by-laws."  '  ^'  A 
corporation  may,  by  its  by-laws,  when  no  other  provision  is  specially 
made,  provide,  among  other  things  for :  1.  The  time  place  and  manner 
of  calling  and  conducting  its  meetings.  2.  The  number  of  stockholders 
or  members  constituting  a  quorum.  3.  The  mode  of  voting  by  proxy. 
4.  The  time  of  the  annual  election  for  directors,  and  the  mode  and 
manner  of  giving  notice  thereof.  5.  The  compensation  and  duties  of 
officers.  6.  The  manner  of  election  and  the  tenure  of  office  of  all  officers 
other  than  directors.  7.  Suitable  penalties  for  violation  of  by-laws 
not  exceeding,  in  any  case,  one  hundred  dollars  for  any  one  offense." ' 
^^  A  corporation  by  its  regulations,  when  no  other  provision  is  specially 
made  in  this  title,  may  provide  for :    1.  The  time,  {dace  and  manner  of 

^  Bev.  Stat.  Wis.  (1878),  §  1748.  antee    the    same,     and     bonds  and 

'  8  Bev.  Stat.  N.  Y.  (Banks  ft  Bros,  mortgages.    The  7th  subsection  adds 

8th  ed.),  p.  1980,  §  6.   Substantially  after  the  word  <<  treasurer/' the  words 

the  same  provision  Is  found  In  a  law  ^'aud  general  manager.'' 
oi  Hew  York  ielail]«  specially  <>  to         *  2  Deer.  Cal.  Cork.  (1S8Q,  {  SOS. 

provide  for  the  incorporation  of  com-  The  same  provision  is  found  literalll 

panias  to  examine  titles,  and  to  guar-  ia  Bev.  Stat.  Idaho  (1887),  f  2980. 
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caOiiig  and  oondncting  its  meetings.  2.  The  nnmber  of  stockholders 
or  members  oonstitatiiig  a  qnorum.  8.  llie  time  of  the  annual  election 
for  trustees  or  directorsy  and  mode  and  manner  of  giving  notice  thereof. 
4.  The  duties  and  compensations  of  officers.  5.  The  manner  of  election 
or  appointment,  and  the  tenure  of  office,  of  all  officers  other  than  the 
trustees  or  directors.  6.  The  qualification  of  members,  when  the  cor- 
poration is  not  for  profit. ' '  ^ 

!  968.  Managenoient  of  Property,  Begriilatlon  of  Affairs, 
Transfer  of  Stock,  Duties  of  Officers. —  ^^  When  so  organized 
every  such  corporation  "  — certain  business  corporations  —  '^  shall  pos- 
sess the  following  powers :  •  •  •  •  5.  To  make  by-laws  for  the  man- 
agement of  its  property,  the  regulation  of  its  affairs,  for  the  transfer  of 
its  stock,  and  defining  the  duties  of  its  officers,  and,  from  time  to 
time,  to  amend  the  same."  ^  ....  '< When  organized  every  cor- 
poration "  —  to  examine  titles  and  to  guaranty  the  same,  and  bonds  and 
mortgages  — '  ^  shall  possess  the  following  general  powers :  •  •  .  5. 
To  make  by-laws  for  the  management  of  its  property,  theregulation  of  its 
affairs,  for  the  transfer  of  its  stock,  and  defining  the  duties  of  its  oficers, 
aad  from  time  to  time  to  amend  the  same. "  '  -  -  -  -  Corporations 
for  mining,  manufacturing,  or  other  industrial  pursuits,  or  the  construc- 
tion or  operation  of  railroads,  wagon  roads,  irrigating  ditches,  coUeges, 
seminaries,  churches,  libraries  or  any  benevolent,  charitable  or  scientific 
aflsociation,  '^  shall  have  power  to  make  by-laws  not  inconsistent  with 
the  laws  of  this  territory,  for  the  organization  of  the  company,  the  man- 
agement of  its  property,  the  regulation  of  its  affairs,  the  transfer  of  its 
stock,  and  for  carrying  on  all  kinds  of  business  within  the  objects  and 
purposes  of  the  company."*  -  -  -  .  "The  stockholders  of  such 
corporation," — manufacturing,  railroads,  and  other  business  corpora- 
tions—  "  or  the  trustees,  if  the  certificate  of  incorporation  so  provides, 
shall  have  power  to  make  by-laws  as  they  shall  deem  proper  for  the  man- 
agement and  disposition  of  the  stock  and  business  affairs  of  such  com- 
pany, not  inconsistent  with  the  laws  of  this  territory,  and  prescribing 
the  duties  of  officers,  artificers  and  servants  that  may  be  employed,  for 
tile  appointment  of  all  officers,  and  for  carrying  on  all  kinds  of  business 
within  the  objects  and  purposes  of  such  company."  ^ 

i  969.  Same  as  Preceding :  Also  Xiunber  of  Directors^  Penal- 
ties, Liens  upon  Shares,  etc*  — ''  Every  corporation,  as  such,  shall 

1  Bey.  Stat.  Ohio  (1890),  §  8252.  *  3  Rev.  Stat.  N.  Y.  (Banks  &  Bros. 

*  8  Bev.  Stat.  N.  T.  (Bimks  &  Bros.     8th  ed.),  p.  1712,  §  2. 
8th  ed.),  p.  1979,  §  2.  <  Comp.  Laws  N.  M.  (1884),  $  195. 

»  Rev.  Stat.  Wy.  (1887),  §  609. 
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be  deemed  to  have  power  •  •  •  6.  To  make  by-laws  not  incoQ- 
sistent  with  the  constitation  or  laws  of  the  United  States  or  of  this  State, 
filing  and  altering  the  number  of  its  directors  for  the  management  of 
its  property,  the  regolation  and  government  of  its  affairs,  and  tor  the 
transfer  of  its  stock,  with  penalties  for  the  breach  thereof  not  exceeding 
twenty  dollars."^  -  -  -  -  *' Such  corporation " — mining,  qnarry- 
ing  or  manufacturing —  '*  has  power  •  •  •  5.  To  make  all  need- 
ful by-laws,  rules  and  regulations  for  the  transaction  of  its  business, 
the  management  and  control  of  its  affairs,  and  the  uses  and  disposition 
of  its  property,  and  for  the  transfer  of  its  stock,,  and  for  the  creaticm 
and  preservation  of  a  lien  upon  the  shares  of  its  stockholders  for  the 
payment  of  any  debt  or  liability  they  may  incur  to  tjt^e  corporation." ' 

§  070.  ProTisions  Applicable  to  Benevolent^  Religions, 
Educational^  Liiterary,  Social  and  Other  Societies. — Any  incor- 
porated benevolent,  religious,  scientific,  fraternal,  beneficial,  or  educa- 
tional association  '^  shall  make  by-laws  for  its  government  and  support 
and  the  management  of  its  property,  and  therein  provide,  unless  such 
provision  is  already  made  in  its  charter,  for  the  admission  of  new  mem- 
bers and  how  they  shall  be  admitted,  and  prescribe  their  qualifications. 
Provision  may  also  be  made  in  such  by-laws  for  the  removal  of  officers 
for  cause  and  for  the  expulsion  of  members  guilty  of  any  offense  which 
affects  the  interests  or  good  government  of  the  corporation,  oris  indict- 
able by  the  laws  of  the  land :  Providedy  cUways,  that  such  by-laws  shall 
be  conformable  to  the  charter  of  such  corporation,  and  shall  not  im- 
pair or  Hmit  any  provision  thereof  or  enlarge  its  scope,  and  shall  not 
be  contrary  to  the  provisions  of  the  constitution  or  laws  of  this 
State."'  -  -  -  -  "Any  association  formed  under  the  preceding 
section" — voluntary  association  without  capital  stock — "may make 
by-laws  imposing  fines  and  penalties,  and  lay  assessments  to  farther 
the  objects  of  such  association,  but  such  by-laws  shall  be  adopted  bj 
two-thirds  of  the  members  of  the  association."  ^  ....  A 
corporation  for  social,  literary,  aesthetic,  political  or  recreative  pur- 
poses has  power  "  to  make  and  adopt  a  constitution,  by-laws,  rules  and 
regulations  for  the  government  of  said  corporation,  and  for  the  admis- 
sion, voluntary  withdrawal,  censure,  suspension  and  expulsion  of  its 
members,  for  the  establishing  and  collection  of  fees  and  dues  of  its 

1  Rev.  Stat  N.  J.  (1877),  p.  176,  §  1.  on   lawful  enterprises  not  otherwise 

s  Code  of  Ala.  (1886),  §  1568.    By  specially  provided  for,  when  duly  or- 

§  1664  of  the  same  statute  the  same  ganlzed." 

provision  is  extended  to  '<all  private         <  Bev.  Stat.  Mo.  (1889),  §  2881. 

corporations  organized  for  carrying         <  Qen.  Stat.  Conn.  (1888),  §  1908. 
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members,  the  number  and  election  of  its  ofiScers,  and  to  define  their 
duties  and  compensation,  and  for  the  safe-keeping  of  its  property,  and 
from  time  to  time  to  alter,  modify  or  change  such  constitution,  rules  and 
regulations ;  provided,  however,  that  no  constitution,  by-laws,  rules  or 
regulations  shall  be  made  or  adopted  by  said  corporation  which  shall  be 
inconsistent  with  the  constitution  and  laws  of  the  United  States  or  of 
this  State."  ^    -    -    -    -    A  political  clvb  may  be  incorporated  with 
power  *^  to  make  and  adopt  a  constitution,  by-laws,  rules  and  regula- 
tions for  the  government  of  such  corporation,  and  for  the  admission, 
Tolontary  withdrawal,  censure,  suspension  and  expulsion  of  its  mem- 
bers, for  the  establishing  and  collection  of  the  fees  and  dues  of  its 
members,  the  number  and  election  of  its  officers,  and  to  define  their 
duties  and  compensation,  and  for  the  safe-keeping  of  its  property,  and 
the  general  conduct  of  its  affairs,  and  from  time  to  time  to  alter,  modify 
or  change  such  constitution,  by-laws,  rules  and  regulations ;  provided, 
however,  that  no  constitution,  by-laws,  rules  or  regulations,  shall  be 
made  or  adopted  by  said  corporation  which  shall  be  inconsistent  with 
the  constitution  or  laws  of  the  United  States  or  this  State. "  >    .    .    .    . 
An  alumni  association  may  be  incorporated  with  power  ^*  to  adopt  such 
a  constitution   and  by-laws  and  rules    and  regulations    as  may  be 
necessary    or  proper   for    its    government  and  regulation,  and    for 
the  accomplishment  of    the   objects  of  its  incorporation,  not  incon- 
sistent with  the  laws    of    their    State."*    -    -    -    -    A  bar   asso- 
mtion  may  be  incorporated  with    power    ^'  to   make  by-laws,  rules 
and  regulations    for    the  government  of    said  association,   and    for 
admission,  voluntary  withdrawal,  censure,  suspension  and  expulsion  of 
its  members ;  for  the  establishing  and  collection  of  the  fees  and  dues  of 
its  members,  the  number  and  election  of  its  officers,  and  to  define  their 
duties  and  compensation,  and  for  the  safe-keeping  of  its  property,  and 
from  tune  to  time,  to  alter,  modify  or  change  such  by-laws,  rules  and  reg- 
ulations, provided,  however,  that  no  by-laws,  rules  or  regulations  shall 
be  made  or  adopted  by  said  association  which  shall  be  inconsistent  with 
the  constitution  or  laws  of  the  United  States  or  of  this  State. "  ^    -    -    -    . 
A  library  society  may  be  incorporated  with  power  to  '^  prescribe  by  its 
by-laws  what  persons  may  thereafter  become  its  members  and  have  the 
right  to  vote  at  its  meetings."  ^    -    -    -    -    Any  debating  society, 
Uterary,  scient^^  industrial  or  benevolent  association  (other  than  col- 

^  8  Bey.  Stat  N.  T.  (Banks  &  Bros.  <  8  Bev.  Stat.  N.  Y.  (Banks  &  Bros. 

8th  ed.},  p.  2022,  §  2.  8th  ed.;,  p.  2082,  §  2. 

*  8  Bev.  Stat.  N.  Y.  (Banks  &  Bros.  *  8  Bev.  Stat.  N.  Y.  (Banks  &  Bros. 

8thed.),  p.  2028,  §2.  8th  ed.)«  p.  2041,  §  8. 

'  8  Bev.  Stat.  N.  Y.  (Banks  &  Bros. 
8thed.),p.  2080,  §4. 
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leges,  anivenitiM,  academies  or  seminartot)  may  be  ineorporated,  and 
when  ineorporated  may  elect  ench  officers  and  make  SQch  by-laws,  nilfis, 
and  regulations,  as  may  be  necessary  and  expedient  for  its  own  gown- 
ment,  and  the  management  of  its  fiscal  and  oUier  affairs  to  eifMt  tbeir 
respective  objects.  A  copy  of  snch  by-laws  and  all  amendments  thereto 
shall  be  filed  in  the  office  of  the  secretary  of  the  territory,  and  no  by-law 
shall  be  valid  until  so  filed.  ^  ....  ^^Incorporated  boards  of  trade 
may  adopt  and  prescribe  rules  and  by-la^  for  the  goyemment  of  its 
officers,  directors,  agents  and  members. '  *  ^  The  law  of  Slinois  govemisg 
CO 'Operative  associations  for  profit  provides  in  section  6 :  *'  All  by-laws 
of  the  association  shall  be  adopted  by  the  shareholders  of  the  associa- 
tion," and  in  section  23:  '^No  by-law  shall  be  adopted,  amended  or 
repealed  except  by  an  affirmative  vote  of  a  majority  of  all  the  share^ 
holders  entitled  to  vote."  * 

§  971.  ProTlsiona   il^plicable    to   Ballroad    CompaiBies.— 

^' Where  no  other  provision  is  especially  made  by  this  act" — of  railroad 
corporations —  '^  a  corporation  formed  under  it,  may  by  its  by-laws. 
provide  for :  First.  The  time^  place,  and  manner  of  calling  and  con- 
ducting the  meeting  of  its  directors  and  stockholders.  Second.  The 
number  of  stockholders  constituting  a  quorum  at  meetings  of  stock- 
holders. Third.  Themodeof  voting  byproxy  at  meetings  of  stockholders. 
Fourth.  The  time  for  holding  annual  elections  for  directors  and  the 
mode  and  manner  of  giving  notice  thereof.  Fifth.  The  compensation 
and  duties  of  officers.  Sixth — The  manner  of  election  and  the  tenure  of 
(^oe  of  all  officers  other  than  directors*  Seventh  —  Suitable  fines  foir 
violations  of  by-laws,  not  exceeding  in  any  case  one  hundred  dollars  f6r 
one  offense ;  and  £ighth  —  The  mode  and  manner  of  colleding  assess- 
ments, except  as  otherwise  provided  in  this  act."  ^  -  -  -  -  *«  Every 
corporation  formed  under  this  act"  — railroad  corporations  —  '^miisi 
within  three  months  after  filing  articles  of  incorporation,  adopt  a  code  of 
by-laws  for  its  government,  not  inconsistent  with  the  laws  of  this  territory. 
By-laws  may  be  adopted  by  the  stockholders  representing  a  majority  of  all 
the  subscribed  capital  stocky  at  a  meeting  of  the  stockholders  called  for 
that  purpose  by  order  of  the  acting  president,  served  upon  them  persoo- 
ally  in  writing,  or  by  advertisement  in  some  newspaper  published  in  the 
county  in  which  the  principal  place  of  business  of  the  corporation  is  lo- 
cated, if  there  be  one  published  therein,  but  if  not,  then  in  some  paper 
published  in  some  adjoining  county.     The  time  specified  in  said  order 

1  Comp.  Laws  N.  M.  (1884),  f§  285,  *  Acts  of  111.  1887,  p.  185. 

240.  «  Comp.  Laws,  New  Hex.  (1884), 

s  Bey.  Stat.  Ind.  (1888),  §  8528.  §  2681. 
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for  such  meetiiig  shall  not  be  less  than  two  weeks  from  the  date  there- 
of:  ProTided,  that  the  written  assent  of  the  holders  of  two-thirds  of 
the  subscribed  capital  stock  shall  be  effectual  to  adopt  a  code  of  by-laws 
without  a  meeting  of  the  stocidiolders  for  that  purpose."  i  .  .  •  • 
''The corporation/' — railroad — **  has  power  .  .  •  6.  Toproyidefor 
the  transfer  of  its  stock  and  to  make  such  by-laws  as  may  be  deemed 
necessary  for  the  creation  and  preservation  of  a  lien  upon  the  stock  of 
the  shareholders  for  all  indebtedness  or  liability  they  may  incur  to  or  with 
the  corporation."  ^  .  .  .  .  Railroad  corporations  ^'  shall  establish 
by-laws,  and  make  all  rules  and  regulations  deemed  necessary  for  the  man- 
agement of  its  affairs  in  accordance  with  law. "  •  -  -  -  -  '  *  A  copy  of 
the  by-laws  of  the  oorporation ' '  —  railroad  — ' '  when  formed  and  adopted 
by  the  stockholders,  duly  certified,  shall  be  recorded  "  in  the  o£Qce  of 
county  clerk  of  each  county  through  or  into  which  such  railroad  is  pro- 
posed to  be  run  and  in  the  office  of  the  Secretary  of  State,  *'  and  all 
amendments  and  additions  thereto,  duly  certified,  shall  also  be  recorded 
as  herein  provided,  within  ninety  days  after  the  adoption  there- 
of.*' ^  —  *'  The  corporation  "  —  [street  railways]  —  **  has  power 

to  make  such  by-laws  and  rules  as  are  necessary  for  the  regulation  of 
the  business,  and  the  management  of  the  property  of  the  corporation; 
and  for  the  transfer  of  its  stock ;  and  for  the  creation  and  preservation 
of  the  lien  on  the  shares  of  stockholders,  for  any  debt  or  liability  in^ 
cozred  by  them  to  the  corporation/'  ^ 

!  972.  ProTisions  Applicable  to  Boom  and  Kavlgatloii 
Companies.  —  Corporations  for  the  erection  of  boom$  and  dams  in 
oertain  counties  ^^  may  establish  by-laws,  and  make  all  rules  and  regu-* 
hUions  deemed  necessary  for  the  management  of  its  affairs  in  accordance 
with  law."^  .  •  •  •  A  copy  of  the  by-laws  when  formed  and 
adopted  by  the  stockholders,  shall,  within  thirty  days,  and  aU  amend- 
ments and  additions  thereto  within  ninety  days  after  their  adoption,  be 
recorded  in  the  office  of  tiie  county  derk  of  the  county  in  which  the 
boom  may  be  constructed  and  m  the  office  of  the  Secretary  of  State.^ 
•'The  company  " — namgalion  corporations  —  "may  adopt  such  by- 
laws for  the  management  of  its  business,  not  inconsistent  with  law,  as  it 
may  see  fit ;  but  no  company  organized  hereunder  shall  have  banking 

^  Comp.  Laws  New    Mex.   (1884),  <  Code  of  Ala.  (1886),  {  1608. 

§2630.  •  Rev.  Stat.  W.  Va.  (1879),  vol.  1, 

»  Code  of  Ala.  (1886),  §  1680.  p,  279,  §  4. 

»  Rev.  Stat.  W.  Va.  C1879),  vol.  2,  »  Eev.  Stat.  W.  Va.   (1879),  vol.  1, 

p.  948,  §  4.  p.  279,  §  5. 

*  Rev.  Stat.  W.  Va.  (1879),  vol.  2, 
p.  943  §  5. 
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privileges,  or  iK)wers  not  necessary  for  managing  a  line  of  vessels  carry* 
lag  freight  and  passengers."  ^ 

S  978.  Yarious  Other  ProTistons.  —  "  Such  corporation  "  — 
hanking  corporations  —  ^^when  organized  has  power  ...  5.  To 
make  sach  by-laws  as  may  be  necessary  for  the  management  of  its 
property,  the  regulation  of  its  affairs,  the  creation  and  a  preservation  of 
a  lien  on  the  shares  of  any  stockholder  for  any  indebtedness  or  liability 
he  may  incur  to  the  corporation,  and  such  regulations  as  are  deemed 
proper  for  the  transfer  of  its  stock."*  -  -  -  -  "Such  corpora- 
tion "  —  insurance  — ''  has  the  power  •  •  .  5.  To  make  such  by- 
laws for  the  management  of  the  property,  the  regulation  of  the  affairs, 
the  transfer  of  the  stock  of  the  corporation  and  the  creation  and  preserv- 
ation of  a  lien  on  the  shares  of  stockholders  for  any  indebtedness  con- 
tracted with,  or  liability  incurred  to  it,  as  may  be  deemed  neces- 
sary." ^  ....  M^acadamized^  graded  a.nd  planJe  road  companies 
"may  make  and  publish  such  by-laws  as  they  may  deem  proper,  not 
inconsistent  with  any  law  of  this  State,  in  order  to  regulate  travel  upon 
such  road,  and  the  rules  to  be  observed  by  persons  in  meeting  or  pass- 
ing with  teams  or  vehicles,  and  all  other  matters  which  may  be  deemed 
for  the  welfare  of  such  company. "  ^  -  -  -  -  "  The  by-laws  of  every 
corporation  created  under  the  provisions  of  this  statute ''  — the  general 
incorporation  act  —  "or  accepting  the  same  shall  be  deemed  and  taken 
to  be  its  law,  subordinate  to  this  statute,  the  charter  of  the  same,  the 
constitution  and  laws  of  this  commonwealth,  and  the  constitution  of  the 
United  States.  They  shall  be  made  by  the  stockholders  or  mem* 
bers  of  the  corporation,  at  a  general  meeting  called  for  that  pur- 
pose, unless  the  charter  prescribes  another  body  or  a  different  mode. 
They  shall  prescribe  the  time  and  place  of  meeting  of  the  corporatioDf 
the  powers  and  duties  of  its  officials,  and  such  other  matters  as  shall  be 
pertinent  and  necessary  for  the  business  to  be  transacted,  and  may 
contain  penalties  for  the  breach  thereof,  not  exceeding  twenty  dol- 
lars." 5  -  -  -  -  Corporations  have  power  "  to  make  by-laws  not 
inconsistent  with  law  for  the  management  of  its  property,  the  regola- 
tion  of  its  affairs,  and  for  the  transfer  of  its  stock,  if  any  such  stock 
there  be ;  for  the  forfeiture  of  stock  not  paid  for  and  for  disposition  of 
the  proceeds  thereof;  for  the  calling  of  regular,  special  and  general 
meetings  of  the  directors,  managers  and  trustees  of  such  corporation,  and 
fixing  the  place  or  places  where  the  same  shall  be  held,  and  to  provids 


1  Code  of  Ala.  (1886),  §  1657. 
s  Code  of  Ala.  (1886),  §  1525. 
s  Code  of  Ala.  (1886),  §  1586. 
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for  aU  other  matters,  which  may  be  regulated  by  by-laws,  and  may  from 
time  to  time,  repeal,  amend,  or  re-enact  the  same ;  bat  every  such  by- 
law, and  every  repeal,  amendment,  or  re-enactment  thereof,  unless  in 
the  meantime  confirmed  at  a  general  meeting  of  the  company  duly 
called  for  that  purpose,  shall  only  have  force  until  the  next  annual 
meeting  of  the  company,  and  in  default  of  confirmation  thereof,  shall, 
from  that  time  only,  cease  to  have  force.  The  stockholders  or  mem- 
bers of  a  corporation  may,  at  any  general  meeting,  make  by-laws, 
which  shall  not  be  rescinded  by  the  directors,  managers  or  trus-* 
tees."  1 

S  974.  Aa  to  Forf ettiiig  Shares.  -^  A  corporation  formed  under 
the  general  incorporation  act  of  Oregon  is  by  statute  declared  to  have 
power  **  to  make  by-laws  not  inconsistent  with  any  existing  law  for  the 
sale  of  any  portion  of  its  stock  for  delinquent  or  unpaid  assessments  due 
thereon,  which  sale  may  be  made  without  judgment  or  execution :  |>ro- 
videdj  that  no  such  sale  shall  be  made  without  thirty  days'  notice  of  time 
and  place  of  sale  in  some  newspaper  in  circulation  in  the  neighborhood 
of  such  company,  for  the  transfer  of  its  stock,  for  the  management  of 
its  property,  and  for  the  general  regulation  of  its  affairs."  ^ 

i  975*  How  Enacted.  —  In  enactment  of  by-laws,  the  stockholder 
shall  be  allowed  one  vote  for  each  share  of  stock  owned  by  him,  and  that 
in  person  or  by  proxy.  And  such  by-law  cannot  be  enacted,  altered, 
or  amended,  added  to,  repealed,  or  suspended,  except  at  a  regular  an- 
nual meeting  of  the  stockholders,  and  by  a  majority  vote  of  two-thirds 
in  value  of  all  the  stockof  the  corporation.^  -*  -  -  -  ^^At  the 
first  meeting  "  — of  joint-^ock  corporations  —  "  by-laws  for  the  regu- 
lation of  the  affairs  of  the  corporation  may  be  adopted.  At  any  subse- 
quent meeting  of  the  stockholders  specially  called  for  that  purpose, 
by-laws  may  be  adopted,  or  the  by-laws  previously  adopted  may  be 
altered  or  repealed."^  -  -  -  -  "Regulations  maybe  adopted  or 
changed  by  the  assent  thereto,  in  writing,  of  two-thirds  of  the  stock- 
holders, or,  if  there  is  no  capital  stock,  of  the  members,  or  by  a  majority 
of  the  stockholders  or  members,  at  a  meeting  held  for  that  purpose,  no- 
tice of  which  has  been  given  by  the  acting  president  personally  to  each 
member  or  stockholder,  or  by  publication  in  some  newspaper  of  general 
circulation  in  the  county  in  which  the  corporation  is  located,  or  in  the 
counties  through  which  its  improvement  does  or  will  pass. "  ^    -    -    -    - 

^  Bev.  Code  Md.  (lS78),p.  8S0,  §  50.  *  Gen.  Stat.  Cohd.  (1888),  f  1946. 

'  HiUs' Laws  Ore.  (1887),  §8221.  »  Rev.  Stat.  Ohio  (1890),  §  8251. 

'  Sayle's  Tex.  Civ.  Stat.  1888,  vol.     This  is  a  general  provision. 
Sf  art  4136. 
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'^ Every  corporation  formed  nnder  this  title*' — concerning  corpom- 
tions,  general  provisions  —  ^^  mast,  within  one  month  after  filing  articles 
of  incorporation,  adopt  a  code  of  by-laws  for  its  government  not  ineon- 
sistent  with  the  laws  of  Congress  or  of  this  territory.  Tlie  assent  of 
stockholders  representing  a  majority  of  all  the  snbscribed  capital  stock, 
is  necessary  to  adopt  by-laws,  if  they  are  adopted  at  a  meeting  caUed 
for  that  purpose ;  and  if  such  meeting  be  called,  two  weeks'  notice  of 
the  same  by  advertisement  in  some  newspaper  published  in  the  coanty 
in  which  the  principal  place  of  business  of  the  corporation  is  located,  or, 
if  none  be  published  therein,  then  in  a  paper  published  at  the  capital  of 
the  territory,  must  be  given  by  order  of  the  actmg  president.  The 
written  assent  of  the  holders  of  two-thirds  of  the  stock  subscribed,  or  of 
two-thirds  of  the  members,  if  there  be  no  capital  stock,  shall  be  effectual 
to  adopt  a  code  of  by-laws  without  a  meeting  for  that  par- 
pose****  -  -  -  -  "  Every  corporation  formed  under  this  title"  — 
general  provisions  applicable  to  all  corporations  —  ' '  must,  witbin 
one  month  after  filing  articles  of  incorporation,  adopt  a  code  of  by-laws 
for  its  government  not  inconsistent  wi&  the  laws  and  constitution  of  this 
State.  The  assent  of  stockholders  representing  a  majonty  of  aU  the 
subscribed  capital  stock,  or  of  a  majonty  of  the  members,  if  there  be 
no  capital  stock,  is  necessary  to  adopt  by-laws,  if  they  are  adopted  at  a 
meeting  called  for  that  purpose. ' '  After  providing  how  that  meeting  maj 
be  called,  the  statute  provides :  that  ^'  the  written  assent  of  the  holders 
of  two-thu*ds  of  the  stock,  or  of  two-thirds  of  the  members  if  there  be 
no  stock,  shall  be  effectual  to  adopt  a  code  of  by-laws  without  a  meeting 
for  that  purpose.**  2  .  .  .  .  xhe  stockholders  of  batikB  of  circular 
tion,  discount  and  deposit,  ''shall  adopt  by-laws  for  the  govenuneiit 
thereof  and  of  the  board  of  directors."  *----*'  When  the  word 
*  by-law '  is  used  in  this  chapter  "  —  a  chapter  to  provide  for  the  incor- 
poration of  joint-stock  companies  — ''  it  is  to  be  understood  as  if  imme- 
diately followed  by  the  word  '  adopted  by  the  stockholders  in  general 
meeting  assembled.'  '*  ^ 

§  976.  How  Amended)  Repealed,   etc.  —  '*  By-laws   may  be 

repealed  or  amended,  or  new  by-laws  may  be  adopted,  at  the  annual 
meeting,  or  at  any  other  meeting  of  the  stockholders  or  members, 
called  for  that  purpose  by  the  directors,  by  vote  representing  two- 
thirds  of  the  subscribed  stock,  or  by  two-thirds  of  the  members. 
The  written  assent  of  the  holders  of  two-thirds  of  the  stock,  or 
of  two-thirds  of  the  members,  if  there  be  no  capital,  shall  be  eflec- 

1  Rev.  Stat.  Idaho  (1887),  |  2688.  «  Rev.  Stat.  W.  Va.  (187»),  p.  «W. 

s  2  Deer.  Cal.  Ck>de  (1885),  |  301.         §  2. 
8  Rev.  Laws  Vt.  (1880),  §  3496. 
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tnal  to  repeal  or  amend  any  by-law,  or  to  adopt  additional  by-laws.  The 
power  to  repeal  and  amend  the  by-laws,  and  adopt  new  by-laws,  may,  by  a 
similar  vote  at  any  snch  meeting,  or  similar  written  assent,  be  delegated 
to  the  board  of  directors.  The  power,  when  delegated,  may  be  revoked 
by  a  similar  vote,  at  any  regular  meeting  of  the  stockholders  or  mem- 
bers." 1  -  -  -  -  The  by-laws  may  be  repealed  or  amended,  or  new 
by-laws  may  be  adopted,  at  the  annual  meeting  of  the  stockholders  or 
members  called  for  that  purpose  by  the  directors,  by  a  rote  represent- 
ing two-thirds  of  the  subscribed  stock,  or  two-thirds  of  the  members 
when  there  is  no  capital  stock,  or  the  power  to  repeal  and  amend  the 
by-laws,  and  adopt  new  by-laws,  may,  by  a  similar  vote  at  any  such 
meeting,  be  delegated  to  tfie  board  of  directors.  This  power,  when  so 
delegated,  may  be  revoked  by  a  similar  vote  at  any  regular  meeting  of 
the  stockholders  or  members.*.  -  -  -  -  "By-laws"  of  raUroad 
companies —  "  may  be  amended  or  repealed,  or  new  by-laws  may  be 
adopted  at  an  annual  meeting,  or  any  other  meeting  of  the  stockholders 
called  by  the  directors  for  tiiat  purpose,  by  a  vote  representing  two- 
thirds  of  the  subscribed  capital  stock,  or  the  power  to  amend  or  repeal 
or  adopt  new  by-laws,  may  by  a  similar  vote,  at  any  such  meeting,  be 
ddegated  to  the  hoard  of  directors.  Such  powers,  when  delegated,  may  be 
removed  by  a  similar  vote  at  any  regular  meeting  of  the  stockholders.*'  ' 


SUBDIVISIOK  IIL    Statutes  Vesttnff  Power  in  the  Directors  or  Other  Qficers. 


Section 

978.  Enacted  by  the  directors,  etc. 

979.  Academies,  colleges,  seminaries, 

UDiverslties. 

980.  Banks  of  disconnt. 

981.  Breeding  associations. 

982.  Bridge  companies. 

983.  Building  and  constraction  com- 

panies. 

984.  Canal  companies. 
986.  Gaslight  companies. 

986.  Guano  companies. 

987.  Guaranty  companies. 

988.  Homestead  companies. 

989.  Hotel  compaDies. 

990.  Industrial,  co-operative  and  mu- 

tual benefit  societies. 


Section. 

991.  Inland  navigation  companies. 

992.  Insurance  companies. 
998.  Library  companies. 

994.  Manufacturing  companies. 

995.  Mining    and   smelting  compa- 

nies. 

996.  Navigation  improvement  com- 

panies. 

997.  FlanlE-road  and  turnpike  com- 

panies. 

998.  Bailroad  companies. 

999.  Beligious  corporations. 

1000.  Safe  deposit  companies. 

1001.  Savings  banks. 

1002.  Telegraph  companies. 
1008.  Trust  companies. 


§  978.  Enacted  by  the  Directors,  etc.  —  Directors  or  trustees 
may  adopt  by-laws  for  the  corporation,  but  such  may  be  amended 


1  2  Deer.  Cal.  Code  (1885),  §  804. 
«  Rev.   Stat.  Idaho  (1887),  §  2691. 


s  Comp.  Laws  N.  M.  (1884),  §  2692. 
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or  altered  or  changed  by  a  vote  of  stockholders  at  an  election  OErdered 
for  that  purpose  by  the  directors,  on  written  application  of  a  majority 
of  the  stockholders  or  members.^  ....<<  Any  company  formed 
under  this  act"  —  an  act  to  provide  for  the  organization  of  town  and 
county  co-operative  fire  and  lightning  insurance  companies — '*may 
make  and  enforce  such  by-laws  for  its  regulation  as  two-thirds  of  aD  the 
directors  of  such  company  may  adopt,  and  any  amendment  of  such  by- 
laws may  be  adopted  by  being  presented  to  the  president  at  least  three 
months  previous  to  any  meeting  of  such  directors ;  but  said  proposed 
amendments  shall  be  voted  for  at  a  regular  meeting  only,  and  two> 
thirds  of  the  votes  of  all  the  directors  shall  be  required  to  adopt  them. 
No  by-laws  shall  be  of  any  effect  which  are  inconsistent  with  this  act  (xr 
the  laws  of  the  State. "  '  -  -  -  -  ' '  By-laws  to  direct  the  manner  of 
taking  the  votes  of  stockholders  on  the  question  of  increasing  or  dimin- 
ishing the  number  of  directors  or  trustees,  of  changing  the  corporate 
name,  may  be  made  by  the  directors  of  the  corporation  for  the  time 
being."  3  ....  ^  xhe  directors  or  managers  may  adopt  by-laws  lor 
the  government  of  the  officers  and  affairs  of  the  company ;  provided  they 
are  not  inconsistent  with  the  laws  of  this  State."  ^  ....  "The 
stockholders  of  any  corporation  formed  under  this  act"  —  a  general  act 
for  the  formation  of  corporations  —  ^^  or  the  directors  or  trustees,  if  the 
certificate  of  incorporation  so  provide,  shall  have  power  to  make  such 
prudential  by-laws  as  they  deem  proper  for  the  management  of  the  af- 
fairs of  the  company,  not  inconsistent  with  the  laws  of  this  State,  for  the 
purpose  of  carrying  on  all  kinds  of  business  within  the  objects  and  pur- 
poses of  such  company."  »  -  -  .  .  '*  The  trustees  or  directors  of 
a  corporation  may  adopt  a  code  of  by-laws  for  their  government,  uot 
inconsistent  with  the  regulations  of  the  corporation,  or  the  conslata- 
tion  and  laws  of  the  State,  and  may  change  the  same  at  pleas- 
ure."® -  -  -  -  "The  directors  or  trustees"  —  of  every  private 
corporation  —  '*  may  adopt  by-laws  for  the  government  of  the  corpora- 
tion ;  but  such  by-laws  may  be  altered,  changed  or  amended  by  a 
majority  vote  of  the  stockholders  at  any  election  or  special  meeting  or- 
dered for  that  purpose  by  the  directors  or  trustees,  on  a  written  applica- 
tion of  a  majority  of  the  stockholders  or  members."  ^  _  .  .  .  Cor- 
porations, either  btisineaa^  literary y  scientific  or  charitable,  "  may  make 
all  such  by-laws,  rules  and  regulations,  not  inconsistent  with  the  laws  in 

1  Gen.  Stat.  £an.,  vol.  1,  §  1176.  governing     corporations     when  no 

>  8  Rev.  Stat.  N.  Y.  (Banks  &  Bros,  special  provision  is  made. 
8th  ed.),  p.  1701,  §  17.  »  Gen.  Stat.  Col.  (1888),  §  246. 

*  Rev.  Stat.  Mo.  (1889),  §  2506.  «  Bev.  Stat.  Ohio  (1890)^  f  8260. 

*  Starr  &  Cart.  111.  Stat.,  p.   612,  '  Sayle's  Tex.  Cir.  Stat.,  art.  581. 
§  6.    This  is  tile  general  provision 
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force,  or  which  may  be  in  force  in  this  territory,  and  not  inconsistent 
with  o^er  corporate  rights  and  vested  privileges,  as  may  be  necessary  to 
carry  into  effect  the  object  of  the  association ;  and  snch  by-laws,  mles^ 
and  regulations  may  be  made  in  a  general  meeting  of  the  stockholders^ 
or  by  a  board  of  officers  elected  by  them.''  ^ 

i  979.  Academies,  Colleges,  Seminaries,  Universities. — The 
board  of  trustees  of  colleges,  academies,  high  schools  or  other  semi- 
naries of  learning,  '*  may  make  and  adopt  all  necessary  by-laws,  rules 
and  regulations  not  inconsistent  with  the  laws  of  the  United  States  or  of 
this  State,  for  the  governing  of  such  college,  etc. ,  and  to  enable  the  said 
board  to  properly  discharge  its  duties  as  such."^  ....  The 
trustees  of  any  incorporated  college  or  university  '*  may  enact  such  by- 
laws not  inconsistent  with  the  laws  of  this  State  or  of  the  United  States, 
for  the  government  of  the  institution,  and  for  conducting  the  affairs  of 
the  corporation,  as  they  may  deem  necessary."  ^  -  -  -  -  Trustees 
of  colleges  and  seminaries  have  power  *^  to  make  all  ordinances  and  by- 
laws  necessary  and  proper  to  carry  into  effect  the  foregoing  powers."  ^ 

§  980.  Banks  of  Discount. —  *' Every  such  bank" — incorpo- 
rated banks  of  discount  and  deposit —  ^^  shall  have  power  to  prescribe 
by  its  board  of  directors,  by-laws  not  inconsistent  with  law,  regulating 
the  manner  in  which  its  stock  shall  be  transferred,  its  general  business 
conducted,  and  the  privileges  granted  it  by  law  exercised  and  en- 
joyed."* -  -  -  -  "The  directors" — of  incorporated  banks  of 
discount  and  deposit  —  "  are  authorized  to  adopt  such  by-laws,  not  in 
conflict  with  this  act,  as  may  be  necessary."  ^ 

{  981.  Breeding  Associations. —  "The  corporators,  or  trustees, 
or  directors,  as  the  case  may  be,  of  any  company  organized  under  this 
act"  — an  act  for  the  incorporation  of  associations  for  improving  the 
breed  of  horses —  "  shall  have  power  to  make  such  by-laws,  not  incon- 
sistent with  the  laws  of  this  State,  as  may  be  deemed  necessary  for  the 
government  of  its  officers  and  the  conducting  of  its  affairs,  and  the 
same  to  alter  or  amend  at  pleasure ;  they  may  also  prescribe  such  rules 
and  regulations  for  the  sale  and  transfer  of  the  stock  of  the  company  as 
they  may  deem  just  and  expedient."  ^ 

I  Oomp.  Laws  Utah  (1876),   §  534.  <  Code  Vs.  (1887),  §  1156. 

*  Rev.  Stat.  W.  Va.  (1879),  vol.  1,  *  Comp.  Stat.  Mont.  (1888),  p.  750 

p.  291,  §11.  §518. 

s  Comp.  Stat.  Neb.  (1887),  p.  288,  ^  8  Bev.  Stat.  N.  Y.  (Banks  &  Bros. 

§  17.  8th  ed.),  p.  2068,  §  6.    Also,  Ibid.,  p. 

4  Bev.  Stat.  Minn.  (1881),  p.  405,  2074,  §  6. 
§175. 
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§  982.  Bridge  Companies.  —  ''The  said  company  **  —  bridge  wt' 
poration —  '*  shall  have  power  from  time  to  time,  at  any  regular  meet- 
ing of  the  board  of  directors,  to  make,  alter,  and  change  such  by-laws 
and  rules  for  the  government  of  said  company."  !----«*  The 
directors  first  elected  "  — of  hridqp,  corporations  —  *'  shall  immediately 
provide  a  code  of  by-laws  for  the  government  of  the  corporation  and 
management  of  its  prudential  concerns,  and  present  the  same  to  the 
company  for  adoption ;  which  by-laws  if  not  repugnant  to  the  laws  of 
the  State,  when  approved  by  a  vote  of  a  majority  of  the  stock  represented, 
shall  become  a  law  and  be  binding  on  all  parties  concerned  until  altered 
or  amended  by  a  similar  vote,  at  any  meeting  of  the  stockholders/' ' 

§  983.  Bnllding  and  Construction  Companies.  — ''  The  trost- 
ees  of  such  company" — corporations  for  erecting  huUdings^  dod»^ 
and  wharves^  buying  and  selling  lands,  erecting  and  using  elevators,  and 
making  and  dealing  in  building  material  — ''  shall  have  power  to  make 
such  prudential  by-laws  as  they  shall  deem  proper,  for  the  management 
and  disposition  of  the  stock  and  business  affairs  of  such  company,  not 
inconsistent  with  the  laws  of  this  State,  and  prescribing  the  duties  of 
officers,  artificers  and  servants  that  may  be  employed,  for  the  appoint- 
ment of  all  officers,  and  for  carrying  on  all  kinds  of  business  within  &e 
objects  and  purposes  of  such  company."  ^ 

§  984.  Canal  Companies.  — ''  The  officers  so  elected  "  —  of  ca/nd 
corporations  —  *'  shall  provide  a  code  of  by-laws  for  the  government  of 
the  corporation,  regulating  the  use  and  navigation  of  the  canal,  and  the 
tariff  of  tolls  and  water  rents  on  the  same ;  which  by-laws  when  s^- 
proved  by  a  majority  of  the  stockholders  shall  become  law,  and  bind- 
ing, until  altered  or  amended  by  a  vote  of  an  annual  or  called  meeting 
of  the  stockholders."  ^ 

§  985.  Gaslight  Companies.  —  ^*  The  directors  of  such  com- 
pany "  — gaslight  corporations  —  *'  shall  have  power  to  make  such  pru- 
dential by-laws  as  they  shall  deem  proper  for  the  management  and 
disposition  of  the  stock  and  business  affairs  of  such  company,  not  incon- 
sistent with  the  laws  of  this  State,  and  prescribing  the  duties  of  officers, 
artificers,  and  servants  that  may  be  employed ;  for  the  appointment  of 
all  officers  and  for  carrying  on  the  business  aforesaid."  ^ 

1  Comp.  Stat.  Neb.   (1887),  p.  287,  >  8  Rev.  Stat  N.  Y.  (Banks  A  Bros. 

§  84.  8th  ed.),  p.  1992,  §  7. 

*  Rev.  Stat.  Ind.  (1888),  §§  8588 and  <  Rev.  Stat.  Ind.  (1888),  §  3572. 

8550.  <  8  Rev.  Stat.  N.  T.  (Banks  ft  Bros. 

8th.  ed.;,  p.  2077  |  7. 
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f  986.  Onano  Oompajiies* — ''Thetrasteesof  suchoompaziy" — 
oorporatioiui  to  proeore  and  traffic  in  (jruatio  —  '^ahallhaye  power  to  make 
such  prudential  by*law8  as  they  shall  deem  proper  for  the  management 
and  disposition  of  the  stock  and  business  affairs  of  such  company,  not 
inoonsistent  with  the  laws  of  this  State,  and  ppescribing  the  duties  of 
officers,  artificers  and  servants  that  may  be  employed,  for  the  appoint- 
ment of  ail  officers,  and  for  canning  on  all  kinds  of  business  within  the 
object  and  purposes  of  such  company."  ^ 

}  087«  Guaranty  Companies. — ^*  The  corporators,  or  the  trustees 
or  directors,  as  the  case  may  be,  of  any  company  organized  under  this 
act "  —  an  act  to  provide  for  the  organization  of  credU  guaranty  com^ 
panies — *^  shall  have  power  to  make  such  by-laws,  not  inconsistent 
witih  tiie  constitution  or  the  laws  of  this  State,  as  may  be  deemed  neces- 
sary f (Mr  the  government  of  its  officers  and  conduct  of  its  affairs,  and 
the  same,  when  necessary,  to  alter  and  amend.  "  ' 

{  088.  Homestead  Companies. —  *^  The  directors  of  such  cor- 
poration " —  associations  to  provide  members  with  homesteads  —  '*  shall 
have  power  to  make  such  prudential  by-laws  as  they  shall  deem  proper 
for  the  management  and  disposition  of  the  stock  and  business  affairs  of 
such  company,  not  inconsistent  with  the  laws  of  this  State,  or  of  the 
articles  of  the  association ;  and  prescribing  the  duties  of  directors,  offi- 
cers and  servants  that  may  be  employed ;  for  the  appointment  of  officers 
and  agents ;  for  the  security  of  the  funds  of  the  corporation,  and  for 
carrying  out  the  objects  and  purposes  of  such  corporation."  ' 

§  989.  Hotel  Companies. — ''The  trustees  of  such  company  "  — 
corporations  for  erecting  and  keeping  hotels  —  ''shall  have  power  to 
make  such  prudential  by-laws  as  they  shall  deem  proper  for  the  man- 
agement and  disposition  of  the  stock  and  business  affurs  of  such  com- 
pany, not  inconsistent  with  the  laws  of  this  State,  and  prescribing  the 
duties  of  officers,  artificers  and  servants  that  may  be  employed,  for  the 
appointment  of  all  officers,  and  for  carrying  on  all  kinds  of  business 
within  the  objects  and  purposes  of  such  company."  ^ 

1  8  Bev.  8tat.  N.  T.  (Banks  &  Bros,  make  by-laws.     3  Bev.  Stat.  N.  T. 

8th  ed.),  p.  2085,  §  7.  (Banks  &  Bros.  8th ed.),  p.  1643,  §  11. 

*  8  Bev.  Stat.  N.  T.  (Banks  &  Bros.  <  8  Bey.  Stat.  N.  Y.  (Banks  &  Bros. 

8th  ed.),  p.  1721,  {  9.    The  same  Ian-  Sth  ed.),  p.  2012,  §  18. 
gnafle,  precisely.  Is  used  as  to  the  right         ^  8  Bev.  Stat.  N.  Y.  (Banks  &  Bros. 

of  fire  and  Inland  navigation  and  trans-  Sth  ed«},  p.  2002,  §  7. 
portation    Insurance    companies    to 
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§  990.  Industrial  Co-operative  and  Mntoal  Benefit  So- 
cieties.—  ''  The  trustees  of  such  company"  —  oorporation  for  «idic»- 
trial  or  productive  purposes  — *'  shaJl  have  power  to  make  such  pruden- 
tial by-laws  as  they  shall  deem  proper  for  the  management  and  dispositioa 
of  the  stock  and  business  affairs  of  such  company,  not  inconsistent  with 
the  laws  of  the  United  States  and  of  this  territory,  and  prescribing  the 
duties  of  officers,  artificers,  and  servants  that  may  be  employed ;  for  the 
appointment  of  all  officers,  and  for  carrying  on  aU  kinds  of  bnsiness 
within  theobjects  and  purposes  of  such  company.''^  ....  <*The 
corporators,  or  trustees  or  directors,  as  the  case  may  be,  of  any  corpo- 
ration organized  under  this  act"  —  co-operative  and  working'VieiCs 
unions  — ''shall  have  power  to  make  such  by-laws,  not  inconsistent  with 
the  laws  of  this  State,  as  may  be  deemed  necessary  for  the  government 
of  its  officers  and  conducting  of  its  affairs,  and  the  same  to  alter  and 
amend  at  pleasure."  «  -  -  -  -  **  Amajority  of  the  trustees"  — of 
co-operative  eixxAm'utual  benefit  associations — ''duly  convened  acoord- 
ing  to  the  by-laws,  shall  constitute  a  quorum  for  the  transaction  of  busi- 
ness. The  trustees  shall  adopt  by-laws  and  regulations  not  inconsistent 
with  the  articles  of  association  or  the  provisions  of  this  act."  ' 

§  991.  Inland  Navigation  Companies. — "The  directors"^ 
of  inland  navigation  companies  —  "  shall  have  power  to  make  such  rea- 
sonable by-laws,  not  inconsistent  with  the  laws  of  this  State  or  of  the 
United  States,  as  they  shall  deem  proper  for  the  management  and  dis- 
position of  the  property,  affairs  and  concerns  of  such  company ;  for  pre- 
scribing the  power  and  duties  of  the  officers  of  such  company ;  for  the 
appointment  of  such  officers,  and  for  the  transaction  and  carrying  on  all 
kinds  of  business  within  the  objects  and  purposes  of  such  corpora- 
tions."* -  -  -  -  "The  officers  so  elected" — of  eteamrpacket 
companiea  —  "  shall  provide  a  code  of  by-laws  for  the  government  of  the 
corporation ;  which  by-laws,  when  approved  by  a  majority  of  the  stock- 
holders, shall  become  law  and  binding  until  altered  or  amended  by  a  vote 
of  a  meeting  of  the  stockholders."  ^ 

§  992.  Insurance  Companies.  —  "The  directors  of  any  such 
company  "  —  of  insurance  companies  —  "  shall  have  power  to  appoint  a 
secretary  •  .  .  ;  they  may  ordain  and  establish  such  by-laws  and 
regulations,  not  inconsistent  with  this  chapter    ...     as  shall  ^>pear 

1  Comp.  Stat.  Mont.  (ISSS),  p.  737,         >  Acts  Mich.  18S7,  p.  195,  f  10. 
§  464.  «  8  Rev.  Stat.  N.  T.  (Banks  4  Bios* 

>  8  Bev.  Stat.  N.  Y.  (Banks  &Bros.  8th  ed.)f  p.  1866,  $  7. 
dth  ed.),  p.  2<H6,  §  6.  »  Bev.  Stat.  Ind.  (1888),  §  4187. 
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to  them  necessary  for  regolating  and  condactiiig  the  business  of  theoom- 
pany."^  ....  <^The  corporators,  or  the  tnistees  or  directors, 
as  the  case  may  be,  of  any  company  organized  under  the  proyisions  of 
this  act "  —  an  act  to  provide  for  the  organization  of  marine  insurance 
companies  — ''  shall  have  power  to  make  such  by-laws,  not  inconsistent 
with  the  constitution  or  laws  of  this  State,  as  may  be  deemed  neces- 
sary for  the  government  of  its  officers  and  the  conduct  of  its  af- 
fairs/'' ....  ^^The  corporators,  trustees,  directors,  members 
or  representatives,  as  the  case  may  be,  of  any  association,  corporation 
or  society  organized  under  this  act "  —  an  act  to  provide  for  the  organ* 
ization  of  co-operative  or  assessment  life  and  causucUty  insurance.com" 
panics  —  *' shall  have  power  to  make  such  by-laws,  not  inconsistent 
with  the  constitution  or  laws  of  this  State,  or  of  the  United  States,  as 
may  be  deemed  necessary  for  the  government  of  its  officers  and 
conduct  of  its  affairs,  and  the  same,  when  necessary,  to  alter  and 
amend."  >....«*  The  corporators,  or  the  trustees,  or  directors, 
as  the  case  may  be,  of  any  company  "  — life,  health  and  (MSuaUy  in- 
surance  companies — **  organized  under  this  act  shall  have  power  to 
adopt  a  seal,  and  to  make  such  by-laws,  not  inconsistent  with  this  act  or 
the  constitution  and  laws  of  this  State,  as  may  be  deemed  necessary  for 
the  management  of  its  affairs.'*  ^  -  -  -  -  A  mutual  fire  insurance 
corporation,  ^^  may  make  by-laws  and  regulations  for  the  government  of 
its  board  of  du*ectors  and  other  officers  and  agents,  and  the  management 
and  regulation  of  its  property  and  business.  •  •  •  All  by-laws  shall 
be  adopted  by  the  directors  of  the  company  in  a  general  meeting  assem- 
bled, and  shall  be  void  if  not  consistent  with  the  laws  of  this  State."  ^ 

§  998.  Litbrary  Companies.  —  '*  The  trustees  "  —  of  any  library 
corporation  —  '^  shall  establish  by-laws  and  rules  for  the  regulation  of 
such  library."* 

§  994.  Manofactoring  Companies.  —  ''The  trustees  of  such 
company" — manufacturing  company  —  *'for  the  time  being,  shall 
have  power  to  make  and  prescribe  such  by-laws,  rules  and  regulations 
as  they  shall  deem  proper  respecting  the  management  and  disposition  of 
the  stock,  property  and  estate  of  such  company,  the  duties  of  the 
officers,  artificers  and  servants  by  them  to  be  employed,  the  election  of 
trustees,   and  all  such  matters  as  appertain  to  the  concerns  of  the  said 

1  Rev.  Stat.  Iowa,  18S8,  §  1692.  *  8  Rev.  Stat.  N.  Y.  (Banks  &  Bros. 

s  8  Bev.    Stat.   N.   Y.    (Banks   ft  8th  ed.),  p.  1667,  §  10. 
Brothers  8th  ed.)f  P«  1681,  §  12.  •  Rev.  Stat.  W.  Ya.  (1879),  voL  1, 

*  3  Rev.  SUt.  N.  Y.  (Banks  &  Bros.  p.  828,  §§  1,  5. 
8th  ed.),  p.  1704,  §  4.  •  Rev.  Stat.  Ind.  0888),  §  8786. 
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company,  to  appoint  snoh  and  so  many  officers,  oletkB  and  seirants  lor 
carrying  on  the  bnsinesB  of  the  said  company,  and  with  snch  wages  as 
to  them  shall  seem  reasonable :  Provided,  That  snch  by-laws  be  not  in- 
consistent with  the  constitation  and  laws  of  this  State  or  of  the  ITnited 
States."! 

§  995.  Mlniiisr  Bnd  Smeltfng  Companies.  — A  mining  and 
smelting  corporation  '*  may  prescribe  by-laws  for  the  management  of  its 
business  and  affairs  by  a  board  of  directors,  trustees,  committee  or 
other  officers  or  agents,  and  provide  for  their  election  or  appointments, 
and  prescribe  their  duties,  and  may  require  bond  from  any  officer  for 
the  faithful  discharge  of  duties,  and  may  by  such  by-laws  prescribe  in 
respect  to  all  matters  appertaining  to  the  business  and  affairs  of 
said  corporation,  not  inconsistent  with  the  provisions  of  this  act,  nor 
the  constitution  or  laws  of  this  State.  Such  by-laws  may  be  made, 
altered  or  amended  by  the  directors,  trustees  or  committee  clothed  witii 
the  general  management  of  the  alfaurs  of  such  corporation ;  bnt  the 
stockholders,  at  any  regular  meeting,  may  repeal  or  alter  any  by-law,  or 
adopt  new  ones,  and  such  action  shall  remain  binding  until  repealed  or 
changed  by  the  stockholders  themselves  at  some  regular  meeting." ' 

f  996.  Navigation  Improvement  Companies. —  Corporations 
fc»r  the  impraveTnent  of  the  navigation  of  navigable  rivers  —  called 
slack  water  navigation  companies,  have  by  ^^the  directors  of  such  com- 
pany power  to  make  by-laws  for  the  management  of  the  stock,  property 
and  business  affairs  of  the  company,  not  inconsistent  with  the  laws  of 
this  State,  and  to  prescribe  the  duties  of  officers  and  all  other  persons 
that  may  be  employed  by  them,  and  for  the  appointment  of  the  officers 
for  carrying  on  all  business  within  the  object  and  purpose  of  the  com- 
pany.*' 3  «  ,  .  .  **  The  officers  so  elected  "  —  of  corporations  for 
building  dams  across  streams  so  as  to  afford  slack-water  navigation— 
''  shall  provide  a  code  of  by-laws  for  the  government  of  the  ccnrporar 
tion,  regulating  the  use  and  navigation  of  such  part  of  said  water- 
course as  lies  within  the  limits  of  said  corporation,  and  the  tariff  of 
tolls  and  water  rent  on  the  same ;  which  by-laws,  when  approved  by  a 
majority  of  the  stockholders,  shall  become  law  and  binding  until  altered 
or  amended  by  a  vote  of  an  annual  or  called  meeting  of  the  stock- 
holders." * 

1  3  Rev.  Stat.  K.  T.  (Banks  ft  Bros.  ^  Bev.  Stat.  Ind.  (ISSS),  $  4I0e. 

8th  ed.),  p.  1949,  §  6.  <  Bev.  Stot.  Ind.  (1888),  f  4188. 

s  Bev.   Stat.  Minn.  (1881),  p.  400, 
§148. 

800 


FOWEB  AND  MODE   OF  ENACTING.       [1  Thomp.  Corp.  §  998. 

§  097.  Plank-Boad  and  Turnpike  Companies. —  '*  The  presi- 
dent and  direotors  "  —of  plank  road  oompaoies —  '*  shall  have  power 
to  make  and  prescribe  such  by-laws,  rules  and  regulations  ...  as 
they  may  deem  proper,  not  inconsistent  with  the  constitution  and  laws 
of  the  United  States  or  of  this  State." !--.-««  The  president 
and  du-ectors'' — of  turnpike  companies  —  ^^  shall  have  power  and  it 
shall  be  their  duty.  .  .  .  2nd.  To  make  such  by-laws,  rules  and 
regulations  as  in  their  judgment  the  affairs  of  the  corporation  shall  re- 
quire." * 

§  998.  Railroad  Companies. —  ^^  The  directors  of  a  railroad  cor- 
poration  shall  have  the  power  to  make  by-laws  for  the  management 
and  disposition  of  the  stock,  property  and  business  affairs  of  such  com- 
pany not  inconsistent  with  the  laws  of  this  State,  and  prescribing  the 
duties  of  officers,  artificers  and  servants  that  may  be  employed,  and  for 
the  appointment  of  all  the  officers  for  carr3ring  on  all  the  business  with- 
in the  object  and  purposes  of  such  company."*    -    -    -    -     "The 
board  of  directors"  —  of  railroad  companies —  **  shall  have  power  to 
make,  and  from  time  to  time  to  amend  the  by-laws  of  the   company, 
and   may,   by   such   by-laws    provide  that  less    than  a  majority    of 
the   board  shall    constitute  a  quorum,    and    may  delegate  any    and 
all  of  the  powers  of  the  board  of  directors  to  an  executive  committee 
daring  the  interval  between  the  meetings  of  the  board."  *    -    -    -    - 
^' The  directors  of  any  railroad  corporation  shall  have  power  to  make 
snch  by-laws  as  they  may  think  proper,  and  alter  the  same  from  time  to 
time,  for  the  transfer  of  the  stock,  and  the  management  of  the  prop- 
erty and  business  of  the  company,  of  every  description  whatsoever, 
within  the  objects  and  purposes  of  such  company,  and  for  the  prescrib- 
ing the  duties  of  officers,  artificers,  and  employes  of  said  company,  and 
for  the  appointment  of  all  officers,  and  all  else  that  by  them   may  be 
deemed  needful    and  proper,    within  the  scope  and    power  of  said 
company ;  provided,  that  such  by-laws  shall  be  approved  by  a  majority 
of  the  stockholders  and  shall  not  be  inconsistent  or  in  conflict  with  the 
laws  of  this  State,  or  with  the  articles  of  association."^    .    .    .    - 
"  The  directors  of  such  company  "  —  street  railway  companies — '*  shall 
have  power  to  make  by-laws  for  the  management  and  disposition  of  the 
stock,  property  and  business  affairs  of  the  company  not  inconsistent  with 
the  laws  of  this  State ;  to  prescribe  the  duties  of  officers,  artificers,  and 
servants  that  may  be  employed,  for  the  appointment  of  all  officers  for 

>  How.  Mich.  Stat.  1889,  f  8605.  *  8  Bev.  Stat  N.  Y.  (Banks  ft  Bros. 

*  2  Bev.  Stat.  N.  Y.  (Banks  ft  Bros.     8th  ed.)>  p.  1768,  f  4. 

8tfa  ed.),  p.  1465,  §  14.  «  Qen.  Stat  Nev.  (1885),  f  848. 

*  Rev.  Stat  Ind.  (1888),  §  8897. 
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carrying  on  all  business  within  the  objects  and  purposes  of  sach  com- 
pany; and  for  regulating  the  running-time,  fare,  etc.,  of  said  road  or 
roads."  1 

S  090.  Beliglous  Corporations.  —  ''The  board  oftrosteeB"  — 
of  any  church  or  religious  corporation  —  ''is  empowered  to  make  such 
by-laws  and  rules  as  are  necessary  to  carry  out  the  objects  of  the 
trust."  « 

S  1000.  Safe  Deposit  Companies.  —  "  The  trustees  of  such  corpo- 
rations "  — safe-keeping  companies  —  '^  shall  have  power  to  make  such 
by-laws  as  they  shall  deem  proper  for  the  management  and  disposition 
of  the  stock,  property  and  business  affairs  of  such  company,  not  incoD- 
sistent  with  the  laws  of  this  State  and  of  the  United  States,  aod  pre- 
scribing the  duties  of  officers  and  servants  that  may  be  employed,  the 
manner  of  appointment  and  election  of  all  officers,  and  for  carrying  on 
all  kinds  of  business  within  the  objects  and  purposes  of  said  corpora- 
tion." » 

S  1001.  Savings  Banks.  —  "  The  board  " —  of  incorporated  m- 
ings banks f  —  "may  make  by-laws  and  regulations  for  maaaging  the 
property  of  the  institution,  conducting  its  business  and  paying  its  ex- 
penses ;  subject  always  to  the  power  of  the  members  in  general  meetmg 
to  repeal  or  modify  such  by-laws  and  regulations,  and  make 
others."  <----"  The  board  of  trustees  "  — of  saving  banks. 
trust  deposits  and  security  assodationSy  incorporated — ''shall  have 
power  from  time  to  time  to  make,  constitute,  ordain  and  establish  such 
by-laws,  rules  and  regulations,  as  they  shall  deem  proper  for  the  election 
of  their  officers,  and  the  appointment  of  agents,  servants,  and  employes : 
for  prescribing  their  respective  functions,  and  the  mode  and  maimer  of 
discharging  the  same ;  for  the  regulation  of  time  of  meeting  of  the  offi- 
cers and  trustees ;  and  generally  for  transacting,  managing,  and  dis- 
charging the  affairs  of  the  association :  Provided  such  by-laws,  roles, 
and  regulations,  are  not  repugnant  to  this  act,  to  the  laws  of  this  terri- 
tory, or  the  constitution  and  laws  of  the  United  States."*  -  -  -  - 
''  The  board  of  directors  of  any  such  corporation  "  — savings  IhmiJcs -^ 
''  shall  have  power,  from  time  to  time,  to  make  such  by-laws,  roles  aod 
regulations  as  they  may  think  proper,  for  the  election  of  officers    .    *   - 

1  Bev.  Stat.  Ind.  (ISSS),  §  4151.  «  Code  Vs.  (18S7),  §  1177. 

s  Bev.  Stat.  Ind.  (1888),  §  3628.  »  Comp.  Stat.  Mont.  (1888),  p-  763, 

>  2  Bev.  Stat.  N.  T.  (Bank  &  Bros.  §  557. 
8th  ed.)y  p.  ie05,  §  7. 
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and  generally  for  transacting,  managing  and  directing  the  affairs  of  the 
corporation ;  provided  such  by-laws,  rules  and  regulations  are  not  re- 
pugnant to,  nor  inconsistent  with  the  provisions  of  this  act,  the  constitu- 
tion and  laws  of  this  State  or  of  the  United  States."  ^ 

§  1002.  Telegrrapb  Companies.  —  ''The  board  of  directors"  — 
of  telegraph  companies  —  ''  shall  provide  a  code  of  by-laws  for  the  gov- 
ernment of  the  corporation  and  the  management  of  its  business."  ^ 

§  1008.  Trust  Companies.  —  "The  trustees"  —  of  trust  com- 
panies—  ''shall  have  power  to  make  and  use  a  common  seal  .  .  • 
and  shall  have  power,  from  time  to  time,  to  make  and  establish  such  by- 
laws, rules  and  regulations,  not  inconsistent  with  the  laws  of  this  State 
or  of  the  United  States,  as  they  shall  deem  expedient  for  the  conduct 
and  management  of  the  business  affairs  and  property  of  said  company ; 
for  the  issue  and  transfer  of  the  stock  of  said  company ;  for  determin- 
ing the  time  and  manner  of  holding  elections  and  meetings  of  the  com- 
pany and  of  the  trustees,  for  the  filling  of  vacancies  in  the  board  of 
trustees,  and  for  the  conduct,  management  and  regulation  of  all  other 
matters  that  may  appertain  to  the  concerns  of  said  corporation."  ' 


Abtiole  UI.  Rsquisites  ahd  Yauditt. 


Sbction 

1010.  General  statements  of  the  requi- 

sites of  good  by-laws. 

1011.  Must  not  be  contrary  to   the 

charter. 

1012.  Illastrations. 

1013.  Mast  not  be  contrary  to  law. 

1014.  Limitations    of    the  foregoing 

rule. 

1015.  Mast  not  be  contrary  to  the  ar- 

ticles of  incorporation. 

1016.  Mast  not  be  contrary  to  common 

right. 

1017.  Illastrations  of   municipal   or- 

dinances  contrary    to    com- 
mon right. 

1018.  Must  operate  equally. 

1019.  Must  not  disturb  vested  rights. 

1020.  Must  not  be  an  reasonable,  op- 

pressive or  extortionate. 

1  2  Rev.  Stat.  N.  T.  (Banks  &  Bros. 
Sthed.),  p.  1566,  §  251. 

>  Bev.  Stot.  Ind.  (1888),  §  4167. 


Sbction 

1021.  Must  be  reasonable. 

1022.  Reasonableness  of  corporate  by- 

laws a  question  of  law. 
1028.  Illustrations    of   by-laws    held 
void  because  unreasonable. 

1024.  Instances  of  municipal  by-laws 

held  unreasonable  and  hence 
void. 

1025.  Illustrations   of  municipal  by- 

laws held  not  unreasonable. 

1026.  By-laws  touching  the  admission 

of  persons  to  the  freedom  of  a 
place. 

1027.  By-law  compelling  elected  mem- 

ber to  wear  llveiy,  and  pay 
initiation  fee  or  a  forfeiture. 

1028.  Must  not  be  in  restraint  of  trade. 

1029.  The  ancient  law  on  this  sub- 

ject. 

<  2  Bev.  Stat.  N.  Y.  (Banks  &Bros. 
8th  ed.),  p.  1599,  {  18. 
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Sscnoir 

1080.  By-laws  efltablishlBg  comblfia- 

tlons    among    workmen    to 
maintain  prices. 

1081.  Begolating  or  restnfadng  tnuBS* 

fers  of  shares. 

1082.  Creating  a  lien  upon  sliares. 
1088.  RfilBswIng    shareholders    from 

their  obligation  of  pajment. 

1084.  Restricting  the  right  to  sue  in 
the  courts. 

1086.  Compelling  members  to  submit 
their  disputes  to  arbitration. 

1086.  Power  to  enforce  by  pecuniary 
lines. 

10S7.  Cannot  be  enforced  by  a  forfeit- 
ure of  propeilj. 

1088.  Nor  by  a  forfeiture  of  shares. 

1089.  Otherwise    where    power    ex- 

pressly conferred  by  charter. 

1040.  The  line  or  penalty  must  be  cer- 

tain. 

1041.  Making  the  oorpoatian  a  judge 

in  its  own  case. 


SmcTum 

1043.  Views  as  to  the  proper  meason 

of  such  fines. 
1048.  Illustrations:  by-laws  of  build- 
ing associations  imposing  ex- 
cessive fines. 

1044.  Imposing  fine  for    non-aceept- 

ance  of  a  corporate  oflce. 
1046.  Imposing  fines  for  non-atteiid- 
ance  at  corporate  meetlDgs. 

1046.  By-laws  regulating  the  oondnct 

of  corporate  members. 

1047.  Disinclination  of  the  courts  to 

interfere  with  the  by-laws  of 
societies. 

1048.  Valid  in  part  and  Toid  in  part 

1049.  Establishing  a   quorum  of  tbe 

board  of  directors. 

1050.  Regulating  corporate  elections. 
1061.  Forbidding   secret  societies  la 

colleges. 
1068.  Instances  of  by-laws  which  have 

been  held  vaUd. 
1068.  Conclusion  of  title  one. 


§  lOlO.  Oenenl  BtMBnieiiti  of  tlie  Beqnigltes  of  Good 
By-Iiaws.  —  Collecting  oertain  general  statements  of  the  rsqui- 
sites  of  good  by-iawa  which  are  to  be  met  with  in  the  deds- 
iona,  —  it  may  be  said  that  a  by-law  must  be  certain;^  must 
be  directed  to  aU  within  the  ephere  of  its  operation,'  and  must 
operate  equally  upon  all  to  whom  it  applies.'  To  these  it  may 
be  added  that  it  must  not  be  contrary  to  the  charter,*  or  articles 
of  association  of  the  corporation,'  or  to  the  constitution  or  com- 
moa  or  statute  law  of  the  State,'  nor  retroactive,'  nor  violative 
of  vested  rights,*  nor  in  restraint  of  trade,*  nor  unreasonable," 
nor  contrary  to  good  morals  or  public  policy.^ 


^  Goddardv.Merehaate'  Sxcluai^e, 
9  Mo.  App.  890,  805. 

*  FoJl,  f  1018. 

^  Ooddard  «.  lieiefaants*  Sacbao^e, 
8  Mo.  App.  890, 886;  Stewart  v.  Fattier 
Matthew  Society,  41  Mich.  67;  Cartan 
V.  Father  Matthew  Society,  8  Daly  (N. 
T.)^80;  People  9.  Medical  aociely,  84 
Barb.  (N.  Y.)  67a 

<  Post,  JlOll. 
«04 


»  P09t,%li)l(L 

•  Post,  §  1018. 

T  Post,  f  leis. 

«  PoUy  i  1018. 

•  FOMt,  Hots. 
»  Pi09ty  §  1021. 

"  *«  The  power  of  a  corporation  to 
JBske  bf -laws  for  the  goTemxaeBtof 
its  members  docs  not  antlwzlsB  ^  ^ 
violate  law,  nor  to  Teqtin  Ms  neffl- 
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§  IMl.  Most  not  be  Ceattmrj  to  the  Cluurter. —  By-law» 
which  are  contrary  to  the  charter  or  governing  statate  of  the 
oorpo ration  are  of  course  Toid.^  Stated  in  general  terms,  no 
by-law  is  valid  which  either  enlarrges  or  restricts  the  rights  and 
powers  conferred  by  the  charter  or  governing  statute;^  for,  as 
already  seen^  a  body  of  co-adventurers  cannot  make  themselves 
a  corporation,  or  take  to  themselves  corporate  franchises  without 
the  authorization  of  the  State.^  So,  by  a  parity  of  reasoning, 
they  cannot  enlarge,  by  the  mere  passage  of  by-laws,  the  powers 
and  franchises  which  the  State  has  seen  fit  to  confer  upon  them ; 
nor  can  the  majority  of  them  curtail  or  diminish  those  powers 
and  franchises  to  the  injury  of  a  dissenting  minority.^  A  com- 
mon illustration  of  this  principle  is  found  in  the  proposition, 
supported  by  decisions  almost  without  number,  that  the  power 
given  to  a  municipal  corporation,  by  its  charter  or  governing 
statute,  to  establish  ordinances  in  certain  cases  and  for  certain 


bera  to  do  so.  The  power  Is  ttmited 
bf  the  nature  of  the  corpoiatlon.  &ttd 
the  laws  of  the  coontcy.  It  can  make 
no  rale  which  is  contrary  to  law,  good 
morals,  or  pnblic  policy.**  Sayre  v, 
LoaisvlIIe  Ac.  Asso.,  1  Dav.  (Ky.)  148; 
B,  e.  85  Am.  Bee.  618;  citing  Ang.  &  A. 
Corp.,  $886.  "  Svery  by-law  b<y  which 
the  benefit  of  the  eorporatlmi  Is  ad- 
?aBced  Is  a  good  by-law  for  that  yery 
reason;  that  being  the  true  touch- 
stone of  all  by-laws."  London  City  v. 
Vanacker,  Carth.  480,  488,  per  Lord 
Holt,  C.  J. 

^  Kent  9.  QuickflUver  Mining  Co., 
78  N.  Y.  157,  182;  Bergman  o.  St.  Paul 
&C.  Baildltig  Asso.,  29  Mlnn«  275^ 
State  V.  Curtis,  9  Nev.  825;  Presby- 
terian ac.  Fund  «.  Allen,  106  Ind.  598; 
American  Legion  of  Honor  v.  Perry, 
140  Mass.  580;  State  v.  Curtis,  9  Ner. 
825;  Kearney  v.  Andrews,  10  N.  J.  Eq. 
70;  Brewster  v.  Hartley,  87  Cal.  15, 
24;  8.  c.  99  Am.  Dec.  287;  Andrews  v. 
Union  ae.  Ins.  Co.,  87  Me.  256;  Bex  v. 
Weymouth,  7  Mod.  878;  Bex«.  Berm« 
steady  2  Bara.  4  Ad.  699;  Bex  v. 
Spencer^  8  Burr.  1827.    <<A  by-law 


may  sabjeet  persons  to  ^— oWf»  but 
cannot  make  an  aet  Told  which  is  war- 
ranted by  the  original  constitution." 
Dr.  Harscot's  Case,  Comb.  202,  208, 
per  Holt,  C.  J.  "  They  ought,"  said 
Lord  Mansfield,  *'  (as  being  the  crea- 
ture of  the  charter),  to  be restralaed 
from  making  any  liy^laws  inconsistettt 
with  it,  or  counteiractlng  the  end,  la* 
tention,  and  directions  of  It;  though 
it  may  not  be  unreasonable  to  allow  a 
greater  latitude  In  making  by-laws, 
for  the  good  of  the  corporation,  to  the 
common  council  of  a  corporation  by 
prescription,  where  the  common  coun- 
cil is  by  prescription,  and  such  pre- 
scription authorizes  them  to  make  by- 
laws for  the  good  ol  the  corporation.'* 
Bex  V.  Cutbush,  4  Burr.  2204. 

*  Brewster  v.  Hartley,  87  Cal.  15; 
«.  c.  99  Am.  Dec.  237 ;  Great  Falls  &c. 
Ins.  Co.  «.  Harvey,  45  N.  H.  292;  Kent 
V.  Quicksllyer  Mining  Co.,  78  N.  T. 
159;  Bailway  Co.  v.  AUerton,  18  Wall. 
(U.  S.)  283. 

s  .Ante,  §  85. 

*  Brewster  v.  Hartley,  87  CaL  IS, 
24;  «.  6.  99  Am.  Dec.  287. 
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purposes,  is  a  delegation  of  legislative  power  for  those  cases  and 
those  purposes  only,  and  all  others  are  excluded  by  implication.^ 
Where  there,  are  general  provisions  for  the  enactment  of  ordi- 
nances or  by-laws,  and  in  the  same  charter  there  are  specific 
provisions  for  special  subject-matters,  the  general  provisions  do 
not  enlarge  or  restrict  the  special  provisions ;  nor  do  the  specific 
provisions,  for  special  subject-matters,  curtail  the  power  under 
the  general  provisions,  any  further  than  necessarily  results  from 
the  nature  of  the  special  provisions,  unless  a  contrary  intent  is 
apparent.^  But  it  seems  that  a  by-law  is  not  necessarily  void 
because  it  still  further  restricts  a  provision  of  the  charter^ 
unless  the  provision  of  the  charter  is  couched  in  such  terms 
as  to  show  that  the  power  to  restrict  was  intended  to  be  ex- 
cluded.^ 

§  1012.  IllitstrationB. —  Thus,  where  the  charter  gives  to  the  stock- 
holders the  power  to  elect  the  directors,  the  corporation  cannot,  by  a 
by-law,  take  away  this  power >  So,  where  the  charter  of  an  insurance 
company  authorizes  it  to  insure  against  fire  only,  a  by-law  referred  to 
in  a  policy  recognizing  damages  by  lightning  as  one  of  the  risks 
assumed,  imposes  no  obligation  upon  a  company  to  pay  for  losses 
other  than  by  fire,'^ —  a  decision  which  puts  the  public  dealing  with  cor- 
porations at  the  peril  of  knowing  the  powers  conferred  by  every  special 
charter.  So,  where  the  aalaries  of  some  of  the  officers  of  a  corpora- 
tion are  fixed  by  the  charter,  the  corporation  have  no  authority  to 
change  such  salaries  by  the  by-laws,  although  the  charter  contains  a 
clause  authorizing  them  to  fix  salaries.  This  can  apply  only  to  salaries 
not  fixed  by  the  charter.® 


^  New  Orleans  v.  Philippl,  9  La. 
An.  44;  DUl.  Mun.  Corp.  (4th  ed.), 
{816. 

*  Hnesing  v.  City  of  Bock  Island, 
128  111.  465. 

>  The  charter  of  a  borough  pro- 
vided that  the  mayor  was  to  be  chosen 
by  the  capital  burgesses,  out  of  the 
capital  burgesses  who  should  number 
24 ;  but  a  usage,  founded  on  a  by-law, 
was  to  the  effect  that  the  common  bur- 
gesses should  put  five  of  the  capital 
burgesses  in  nomination,  out  of  which 
five  the  capital  burgesses  should 
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choose  one  to  be  mayor.  This  was 
held  to  be  but  a  usage,  its  object  being 
merely  to  avoid  popular  confoaion. 
Barber  v.  Boulton,  1  Strange,  814. 
But  it  is  obvious  that  in  this  case  the 
by-law  was  not  at  all  restrictive  of 
the  charter  provision,  which  sixnplj 
regulated  the  mode  of  selection. 

*  Brewster  v.  Hartley,  87  Cal.  l^i 
24;  9.  e.  99  Am.  Dec.  237. 

'  Andrews  v.  Union  &c.  Ins.  Co., 
87  Me.  256. 

«  Carr  «.  City  of  St.  Loais,  9  Mo. 
191. 


REQUISITES   AND   VALIDIIT.       [1  Thomp.  Corp.  §  1014. 

§  1013.  Must  not  be  Contrary  to  Law. —  Generally  speaking, 
a  by-law  which  is  contrary  to  the  law  of  the  land,  common  or 
statutory,  is  void.^  For  stronger  reasons,  it  is  void  if  it  is  con- 
trary to  the  constitution  of  the  State,  for  an  act  of  the  legisla- 
ture in  sach  a  case  is  void.^  As  the  legislative  power  cannot  be 
delegated^  it  has  been  reasoned  that  the  legislature  cannot  confer 
on  a  moneyed  corporation  power  to  enact  by-laws  contravening, 
repealing  or  in  any  wise  changing,  the  statutory  or  common  law 
of  the  land.' 

§  1014.  liimitationB  of  the  Foregoing  Rule.  —  But  this  is  to 
be  understood  rather  of  by-laws  which  violate  the  positive  in- 
junctions of  the  statute  law  of  the  State,  which  are  intended  to 
operate  universally  and  of  those  cases  where  no  power  has  been 
conferred  upon  the  corporation  to  make  a  different  rule  for  the 
particular  corporation  or  particular  case.  And,  in  its  relation  to 
the  common  law,  it  is  to  be  understood  of  by-laws  which  violate 
Mloqq  fundamental  principles  of  right  which  are  embodied  in  the 
common  law.  Obviously,  the  mere  fact  that  a  by-law  makes  a 
different  rule  for  the  government  of  the  particular  class  of  per- 
sons upon  whom  it  operates,  from  the  general  rule  of  the  common 
law,  is  no  objection  to  its  validity ;  for  otherwise  by-laws  would 
be  of  no  value,  because  unnecessary.     As  they  could  not  dis- 


1  BnUard  v.  Bank,  18  WaU.  (XT.  8.) 
589;  People  v.  Benevolent  Society,  3 
Hun  (N.  Y.),  861 ;  People  v.  Fire  De- 
partment, 81  Mich.  458;  People  v. 
Crockett,  9  Cal.  112;  Kennebec  &c.  R. 
Co.  9.  Kendall,  81  Me.  470;  Hayden  v. 
Koyes,  5  Conn.  891 ;  People  v.  Medical 
See,  24  Barb.  (N.  Y.)  670;  New  Or- 
leans  v.  Phllippi,  9  La.  An.  44.  So  a 
municipal  ordinance  which  is  repugnant 
either  to  the  constltntion  of  the 
United  States,  the  constitution  of  the 
particular  State,  or  its  general  law, 
whether  statute  or  common,  is  ipso 
facU>  void.  Burlington  v,  Kellar,  18 
Iowa,  65;  Pesterfleld  o.  Vickers,  3 
Coldw.  (Tenn.)  205;  Indianapolis  t). 
GasUght  Co.,  66  Ind.  896;  Wilkesbarre 
City  Hospital  V,  Luzerne,  84  Pa.  St 


59;  Livingston  v.  Albany,  41  Ga.  22; 
Wood  r.  Brooklyn,  14  Barb.  (N.  Y.) 
425;  State  9.  Hardy,  7  Keb.  377; 
Cullinan  v.  New  Orleans,  28  La.  An. 
102 ;  Illinois  Central  R.  Co.  v.  Bloom- 
Ington,  76  111.  447;  Shreveport  v. 
Levy,  26  La.  An.  671 ;  s.  c.  21  Am.  Rep. 
558;  Judson  v.  Beardon,  16  Minn.  481, 
485;  New  Orleans  v.  Savings  Bank, 
81  La.  An.  687;  Walker  o.  New  Or- 
leans, 81  La.  An.  828 ;  State  v.  Cald- 
well* 8  La.  An.  485;  Vance  t).  Little 
Rock,  80  Ark.  485 ;  Mayor  v.  Hussey, 
21  Ga.  80;  Haywood  v.  Mayor,  12  Ga. 
404. 

s  State  V.  City  of  Cincinnati,  23 
Ohio  St.  445. 

<  Seneca  County  Bank  v.  Lamb,  26 
Barb.  (N.  Y.)  595. 
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place  or  supplement  rules  of  the  common  law,  they  would  in  all 
caaes  be  nugatory.  The  mere  suggestion  of  the  case  of  the  ordi- 
nances  of  municipal  corporations  will  give  point  to  this.  By  the 
principles  of  the  common  law,  every  man  may  lawfully  engage 
in  trade  without  restriction  or  without  paying  a  tax  for  the  priv- 
ilege. By  municipal  ordinances,  license  taxes  are  imposed  upon 
merchants  doing  business  within  the  limits  of  the  particular 
municipality,  to  which  citizens  outside  the  municipality  are  not 
subject  by  the  ordinary  law  of  the  State.  Such  ordinances  are 
therefore  in  a  sense  contrary  to  the  law  of  the  State,  and  yet  they 
are  not  for  this  reason  invalid,  although  they  are  enforced  by  the 
sanction  of  fine  and  imprisonment.  So,  the  by-laws  of  munici- 
pal corporations  frequently  define  and  punish  offenses  of  a  petty 
character,  of  which  the  general  statute  law  of  the  State  and  the 
common  law  take  no  notice ;  but  they  are  not  for  this  reason  to 
be  regarded  as  void,  because  contrary  to  the  general  law.  It  is 
therefore  a  sound  conclusion  that  if  a  by-law  of  a  corporation  is 
not  unreasonable,  or  contrary  to  the  general  policy  of  the  law, 
the  mere  fact  that  it  introduces  a  new  rule  which  is  not  the 
rule  of  the  common  law  does  not  reader  it  invalid.^ 

§  1015.  Must  not  be  Contrary  to  the  Articles  of  Incorpora- 
tion.—  As  already  pointed  out  ^,  the  articles  of  incorporation, 
where  the  corporation  is  organized  under  a  general  law,  occupy, 
when  conformable  to  the  governing  statute,  the  place  of  a  charter 
for  the  corporation,  and  in  some  States  the  word  *'  charter"  is 
used  with  reference  to  such  articles.  They  are  the  constitution 
of  the  company,  as  distinguished  from  its  by-latos^  which  in  their 
relation  to  the  former  are  in  the  nature  of  subordinate  regula- 
tions. It  follows  that  a  by-law,  by  which  a  corporation  under- 
takes to  deprive  a  dissenting  stockholder  of  a  right  secured  to 
him  by  the  articles  of  association,  is  void.  Thus,  it  has  been 
held  that  a  building  association  cannot  retire  and  cancel  shares  of 
stock  against  the  will  of  the  holder  thereof.^ 

§  1016.  Mnst   not  be  Contrary  to  Conunon   Biirht. — The 

proposition  that  a  corporate  by-law  must  not  be  contrary  to  the 

^  Gk>ddardv.  Merchant's  Exchange,  <  Ante,  §216. 

9  Mo.  App.  290;  «.  c.  affirmed,  78  Mo.  >  Bergman  v.  St.  PaalMut.  Baildlog 

609.  Assoc.  29  Minn.  275. 
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oommon  law,  is,  as  has  been  suggested,^  to  be  understood  as 
meaning  that  it  must  not  contravene  those  principles  of  common 
right  which  are  imbedded  in  the  common  law.  When,  there- 
fore, a  by-law  is  contrary  to  common  right,  it  will  be  declared 
void  by  the  judicial  courts,  unless  express  legislative  authority 
can  be  found  for  its  enactment.  This  is  very  nearly  the  legal 
equivalent  of  the  proposition,  discussed  hereafter,  that  by-laws 
are  void  when  unreasonable;  ^  since  anything  is  unreasonable  in 
a  legal  sense  when  it  is  contrary  to  a  common  right. 

§  1017.  Illustrations  of  Municipal  Ordinances  Contrary  to 
Common  Right.  —  The  author  is  indebted  to  a  learned  note  of  Mr. 
Freeman  in  the  American  Decisions,^  for  a  collection  of  cases  in  which 
municipal  by-laws  have  been  held  void,  on  the  ground  of  being  contrary 
to  common  right.  This  has  been  held  of  a  by-law  prohibiting  all  per- 
sons, except  the  inhabitants  of  a  town,  from  tsMngfish  from  a  navigable 
river  within  the  town  limits ;  ^  conferring  a  right  to  obstruct  the  high^ 
tcxty,  or  the  approaches  to  a  bridge,  so  as  to  interfere  with  public 
travel ;  ^  under  a  power  to  regulate  wharve$j  defining  the  line  of  high 
water  mark  and  declaring  the  erection  of  buildings  below  that  line  a 
nuisance ;  ^  authorizing  the  sale  without  notice  to  the  owner,  of  property 
left  on  the  levee  beyond  a  certain  time ;  "^  imposing  a  tax  on  wagons  of 
outside  residents  engaged  in  hauling  into  and  out  of  the  city ;  ^  assum- 


1  Ante,  §  lOU. 
s  ToBty  §  1028. 
>  88  Am.  Dec.  686. 
^  Hayden  «.  Noyes,  5  Ooim.  891 ; 
WUIard  v.  KilUngworth,  8  Comi.  247. 

•  Stack  V.  East  St.  Louis,  85  lU. 
877;  Pettis  9.  Johnson,  56Ind.  189. 

•  BvaDSTiUe  v,  Martin,  41  Ind.  145. 
'  Lanfear  v.  Mayor«  4  La.  97;  «.  e. 

88  Am.  Dec.  477. 

•  St.  Charles  «.  NoUe,  51  Mo.  122. 
In  Dtimerous  other  cases  municipal 
by-laws  haye  been  set  aside  which 
impose  restrictions  npon  the  free 
Tending  within  the  city  limits  of  the 
producers  of  farm  produce.  In  this 
respect  the  American  municipal  regu- 
lations are  entirely  different  from  those 
which  obtain  on  the  continent  of 
Europe.  In  France  it  is  permitted  to 
municipalities    to   establish  a  local 


tax  called  an  octroi^  which  is  leyled 
upon  articles  of  farm  produce,  wines 
and  other  things  consumed  within  the 
city  by  its  inhabitants,  and  brought  in 
by  producers  from  the  outside.  Trav- 
elers who  have  carried  their  luncheon 
with  them  in  a  basket  have  had  amus- 
ing experiences  in  Italian  cities,  with 
the  coUectors  of  this  local  tax,  over 
the  question  of  paying  duty  on  their 
dinner.  The  American  principle  does 
not,  it  has  been  held,  extend  so  far  as 
to  render  a  municipal  ordinance  void 
which  exacts  a  license  of  a  person 
whose  business  is  that  of  manufactar- 
log  and  whose  manufacturing  estab- 
lishment is  outside  the  city,  but  whose 
goods  are  delivered  inside  in  his  own 
wagons.  Memphis  v.  Battaile,  8 
Heisk.  (Tenn.)  524;  Edonton  o.  Cape- 
hart,  71  N.  C.  156. 
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ing  to  regulate  or  prohibit  burying  grounds  oataide  the  corporate  limits,^ 
though  within  the  corporate  limits  this  is  a  proper  subject  of  municipftl 
p^ulation.^  The  proposition  of  the  preceding  section  is  also  well  illus- 
trated by  judicial  holdings  to  the  effect  that  a  municipal  ordinance 
authoriidng  the  arrest  of  persons  without  warrant  is  void  because  in  con- 
travention of  those  principles  of  common  right  secured  by  the  general 
law  of  the  land.' 

§  1018.  Must  Operate  Equally.  —  Another  principle,  which 
is  perhaps  a  mere  paraphrase  of  the  principle  that  by-laws  must 
be  reasonable  and  of  the  principle  that  they  must  not  be  contrary 
to  common  right ,  is  that  they  must  operate  equally  upon  all  per- 
sons of  the  class  which  they  are  intended  to  govern.  On  this 
ground,  a  municipal  ordinance  which  is  flagrantly  unequal  and 
partial  will  be  set  aside  as  void.  It  has  been  so  held  of  an  ordi- 
nance exacting  a  license  for  selling  goods,  and  fixing  one  rate  of 
license  to  be  paid  for  selling  goods  within  the  corporate  limits 
or  in  transitu  to  the  city,  and  another  and  much  larger 
rate  for  selling  goods  not  within  the  city  or  in  transitu  to  it.^ 
The  same  has  been  held  of  a  municipal  ordinance  imposing  a 
license  fee,  and  discriminating  between  merchants  and  manu- 
facturers residing  outside  the  city  limits,  and  other  pei*sons  ol 
the  same  class  residing  within  the  city  limits.  Not  only  was  this 
void  because  it  operated  unequally  and  partially,  but  it  was  held 
to  be  beyond  the  authority  of  the  city  council.^    Another  court 


1  Bcgein  v.  Anderson,  28  Ind.  79. 

2  City  Council  v.  Baptist  Church,  4 
Strobh.  L.  (S.  C.)  306;  Coates  o. 
Mayor,  7  Cow.  (N.  Y.)  585;  Com.  t). 
Fahey,  5  Cush.  (Mass.)  408;  Bogert 
V,  Indianapolis,  18  Ind.  134;  New 
Orleans  v.  St.  Louis  Church,  11  La. 
An.  244;  Brick  Presbyterian  Church 
V.  Mayor,  5  Cow.  (N.  Y.)  538;  Com. 
p.  Goodrich,  13  Allen  (Mass.),  546; 
Musgrove  v.  Catholic  Church,  IQ  La. 
An.  431.  But  such  restraints  must  be 
reasonable;  and  an  ordiumce  forbid- 
ding burials  within  the  corporate 
limits  but  not  in  a  populous  section 
has  been  held  void.  Austin  v.  Murray, 
16  Pick.  (Mass.)  121.  So,  an  ordi- 
nance prohibiting  the   erection  of  a 
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private  hospital  within  the  cit^iimito 
is  not  invalid.  Milne  v.  Davidson,  h 
Mart  (N.  s.)  (La.)  409;  «.  c  16  Ad. 
Dec.  189.  So,  an  ordinance  htf  been 
upheld,  forbidding  the  purchtfe  of 
the  carcasses  of  dead  animals  for 
the  purpose  of  boiling,  steaming  v^ 
rendering  them,  and  prohibiting  tfaea 
from  being  boiled,  steamed  and  ren- 
dered within  certain  limits.  State  «' 
Fisher,  52  Mo.  174,  177. 

»  Petersfield  v.  Vickers,  3  Coldw. 
(Tenn.)  205;  Judson  v.  Reardon,  1^ 
Minn.  431;  Pinkerton  o.  Verbeig,  30 
Cent.  L.  J.  352. 

4  Ex  parte  Frank,  52  Cal.  606. 

6  Nashville  ».  Althorp,  5  Coldw. 
(Tenn.)  554.    Accordingly,  it  bafi  been 
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has  said:  <*  All  corporation  by-laws  must  stand  on  their  own 
validity,  and  not  on  any  dispensation  granted  to  members.  They 
cannot  be  subjected  to  any  conditions  which  do  not  apply  to  all 
alike,  and  cannot  be  compelled  to  receive,  as  matter  of  grace, 
anything  which  is  a  matter  of  right;  neither,  on  the  one  hand, 
should  there  be  personal  exemptions  of  a  general  nature  from 
any  valid  regulations  that  bind  the  mass  of  corporators."  ^  So, 
it  has  been  held  that,  under  the  power  of  a  corporation  to  make 
by-laws,  a  resolution  directed  against  the  stock  of  a  certain  share- 
holder is  unlawful.' 

§1019.  Mast  not  Disturb  Tested  Bisrhts. — As  statutes 
which  impair  the  obligation  of  contracts  and  disturb  vested 
rights  are  unconstitutional  and  hence  void,^  so,  for  stronger 
reasons,  the  by-laws  of  a  corporation  will  be  held  void,  where 
they  operate  to  disturb  the  vested  rights  of  the  members.^  And, 
although  the  power  is  reserved  to  a  corporation,  by  its  charter, 
to  alter,  amend,  or  repeal  its  by-laws,  it  cannot  repeal  a  by-law 
BO  as  to  impair  rights  which  have  become  vested  thereunder.^ 
A  striking  illustration  of  this  is  found  in  the  principle  that  where 
neither  the  charter  nor  the  governing  statute  imposes  on  the 
members  a  personal  liability  to  pay  the  debts  of  the  corporation, 
such  a  liability  cannot  be  created  by  any  by-law  or  vote  of  the 
corporation  so  as  to  be  binding  on  dissenting  members.^  So, 
where  a  city  has  granted  to  a  street  railway  company  a  franchise 
to  operate  a  railway  with  a  double  track,  it  cannot,  after  the  com- 
pany  has  expended  money  under  the  grant,  restrict  it  to  a  single 
track,  by  an  amendment  to  the  ordinance  conferring  the  franchise.^ 


said  that  *'  by-laws  most  be  certain, 
most  be  directed  to  all  within  the 
sphere  of  their  operation,  and  must 
operate  eqnally."  Goddard  v.  Mer- 
chants Exchange,  9  Mo.  App.290,  295; 
opinion  by  Hayden,  J.,  quoted  with  ap- 
proval In  Badd  v.  Multnomah  St.  B. 
Co.,  16  Ore.  418;  8.  c.  8  Am.  St.  Bep. 
169,  174. 

^  People  V.  Young  Men  &c.  Society, 
41  Mich.  67. 

<  Budd  9.  Multnomah  Street  By. 
Co.,  15  Ore.  418. 

'  Post,  Ch.  117,  Art.  I. 


*  People  0.  Fire  Department,  81 
Mich.  458;  People  v,  Crockett,  9  Cal. 
112;  Gray  v.  Portland  Bank,  8  Mass. 
868. 

<  Kentv.  Quicksilver  Mining  Co., 
78  N.  Y.  159,  affirming  8.  e.  12  Hun  (N, 
Y.),  58. 

*  Trustees  v.  Flint,  18  Mete. 
(Mass.)  589;  Kennebec  &c.  B.  Co.  v, 
Kendall,  81  Me.  470;  Reid  v.  Eatonton 
Manufacturing  Co.,  40  Ga.  98. 

7  Burlington  v.  Burlington  Street 
Bailway  Co.,  49  Iowa,  144. 
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§  1020.  Must  not  be  TJnrea8oiiable»  Oppressive  or  Extor- 
tionate. —  It  may  be  stated,  as  a  general  rale,  that,  in  the  ab- 
sence of  any  statutory  restraint,  and  considering  the  question 
solely  as  a  question  between  the  coiporatton  and  its  members,  a 
by-law  of  a  corporation,  in  order  to  be  valid,  must  not  be  un- 
reasonable, oppressive  or  extortionate.^ 

§  1021.  Must  be  Reasonable.  —  Corporations  have  none  of 
the  elements  of  sovereignty;  they  cannot  go  beyond  the  powers 
granted  to  them ;  they  must  exercise  those  powers  in  a  reasona- 
ble manner ;  and  whether  they  have,  in  a  given  instance,  exer- 
cised them  reasonably  or  unreasonably,  is  a  question  which  it  is 
competent  for  tbe  judicial  courts  to  dec^.de.^  It  is  therefore 
a  principle  of  the  common  law,  running  back  so  far  that  its  origin 
cannot  be  found,  that  the  by-laws  of  a  corporation  will  be  set 
aside  by  the  judicial  courts  when  deemed  unreasonable.'  The 
principle  applies  equally  to  private  and  public  corporations. 
No  doubt  it  had  its  origin  when  nearly  all  corporations  were 
municipal  in  character,  and  in  the  earliest  cases  it  was  asserted 
and  applied  in  respect  of  municipal  by-laws,  called  in  modem 
times  ordinances.^    In  other  words,  the  judge,  enlightened  by 


^  Hagerman  o.  Ohio  Jbc.  Aaao.,  25 
Ohio  St.  186;  Forest  City  &c.  Asso.  v. 
Gallagher,  25  Oh.  St.  20S-,  Citizeacr' 
Ac.  Asso.  9.  Webster,  35  Barb.  (N.  Y.) 
263;  Shannosi  o.  Howard  BuUding 
Asso.,  86  Md.  888;  State  v.  Overton, 
24  N.  J.  L.  485;  8.  c.  61  Am.  Dec.  671; 
People  V,  Throop,  12  Wend.  (N.  Y.) 
183, 186;  Buffalo  v.  Webster,  10  Wend. 
(N.  Y.)  99. 

» Com  V.  Worcester,  8  Pick. 
(Mass.)  461,  478;  St  Louis  o.  Weber, 
44  Mo.  547. 

*  Com.  Big.,  tit.  Pranch.,  F.  10; 
Bac.  Abr.,  tit.  By-law;  2  Kyd  Corp.  96; 
Sutton's  Hospital  Case,  10  Coke  Rep. 
1,  81a;  London  v.  Vanacker,  1  Ld. 
Baym.  498;  Bex  v,  Spencer,  8  Burr. 
1828;  Norris  v.  Staps,  Hob.  211;  Felt- 
makers  o.  Davis,  1  Bos.  &  P.  98,  100; 
Palmetto  Lodge  v.  Hubbell,  2  Strobh. 
L.  (8.  C.)  457;  49  Am  Dec.  604;  Bex 
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V.  Richardson,  1  Burr.  589;  Com.  o.  St 
Patrick's  Society,  2  Binn.  (Pi.)  441; 
4  Am.  Dec.  4M;  Com.  v.  Cahky  5  Serg. 
4  R.  (Pa.)  612;  St  Lttke'8  Ghnrcb  f . 
MathewB»  4  Deaau.  (8.  C.)  578,  585; 
8,  c.  6  Am.  Dec.  619;  Qray  «.  Medical 
Soc.,  24  Barb.  (N.  Y.)  570,  574;  dtiig 
2  Kent  Com.  296.  '<  A  by-law  must  be 
reasonable,  and  for  the  eomnKm  beo- 
eflt;  it  must  not  be  tn  restniDt  of 
trade,  nor  onght  it  to  impose  a  burden 
without  an  apparent  benefit"  Coai- 
missloners  «.  Gas  Co.,  12  Pa.  St  518; 
Bndd  V.  Multnomah  Street  B.  Co.,  15 
Ore.  418;  8,  e,  8  Am.  St  Rep.  169, 174. 
See  ofl  this  subject:  Buffalo  v,  Web- 
ster, 10  Wend.  (N.  Y.)  99;  Hndsoa*. 
Thome,  7  Paige  (K.  Y.),  261;  Stokes 
V.  City  of  New  York,  14  Wend.  (5. 
T.)  87. 

*  The  following  cases  assert  md 
illustrate  the  principle  that  mtuticifdl 
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his  knowledge  of  the  principles  of  the  law  of  the  land,  will  as- 
same  the  office  of  determining  what  is  reasonable,  contrary  to 
the  opinion  of  the  corporators  or  of  a  majority  of  them.  But 
this  principle  has  its  limits.  If,  in  a  strictly  private  association, 
the  members  agree  among  themselves  that  a  particular  rule  is 
roa^oiiable,  the  same  not  being  opposed  to  the  law  in  the 
.sense  of  being  immoral  or  criminal,  the  courts  will  give 
effect  to  it  as  a  pinvaie  cofUract^  and  will  not  set  it  aside 
because  they  may  deem  it  unreasonable.^  Neither  can  a 
by-law  be  set  aside  as  unreasonable  by  the  judicial  courts, 
when  it  is  within  the  powers  expressly  conferred  upon  the 
corporation ;  for,  where  the  legislature,  by  a  valid  and  constitu- 
tional law,  have  declared  that  a  certain  thing  is  reasonable,  the 
courts  cannot  say  that  it  is  unreasonable.^    Moreover,  before  a 

m 

court  will  declare  a  corporate  by-law  or  ordinance  unreasonable, 
its  unreasonableness  must  clearly  appear.  The  courts  will  not 
look  closely  into  mere  matters  of  judgment,  where  there  may  be  a 
reasonable  difference  of  opinion.'  It  has  been  judicially  stated, 
in  respect  of  municipal  ordinances,  that  *^  an  ordioauce,  general 
in  its  scope,  may  be  adjudged  reasonable  as  applicable  to  one 
stale  of  facts  y  and  unreasonable  wheniq)plied  to  circumstances  of 


oniiiiaiioetwlll  be  set  aside  hy  the  ja- 
dlcial  courts  when  deemed  unreason- 
able: Cape  Girardeau  v,  Kiley,  72  Mo. 
SSO;  Tagman  «.  Chicago,  78  lU.  406; 
Atkinson  «.  Goodrich  Transportation 
Co.,  60  Wis.  141 ;  Kirkham  v.  Bussell, 
76  Va.  966;  Omaley  v,  Freeport,  96 
PtL  8t.  24;  Mejers  v.  Chicago  &c.  R. 
Co.,  57  Iowa,  555;  Gillham  v.  Wells, 
64  Ga.  192;  Ex  parte  Chin  Tan,  60  Cal. 
7S;  Clayson  v.  Milwaukee,  SO  Wis. 
616;  Dunham  v.  Rochester,  5  Cow. 
(N.  T.)  462;  Com.  v,  Steffee,  7  Bush 
(Ky.),  161;  People  v.  Throop,  12 
Wead.  (N.  Y.)  183;  Mayor  v.  Beasley, 
1  Humph.  (Tenn.)  232;  t.  c.  84  Am. 
Dee.  646;  State  o.  Freeman,  88  N.  H. 
26;  Whyte  tr.  Nashville,  2  Swan 
(Tenn.),  864;  Fedrick  v.  Bailey,  12 
Gray  (Mass.),  161;  Sx  parte  Frank,  52 
Oil.  e06;  Sip  V,  I^tenon,  26  N.  J.  L. 
S98;  Dayton  V.  Quigley,  29  N.  J.  Bq. 


77;  Commissioners  V.  Gas  Co.,  12  Pa. 
St.  818;  Fisher  V.  Ilarrisburg,  2  Grant 
Cas.  (Pa.)  291;  Com.  v,  Robertson,  5 
Cnsh.  (Mass.)  488;  Waters  «.  Leech, 
8  Ark.  110;  Mayor  v.  VfTinfield,  8 
Humph.  (Tenn.)  707;  Davis  o.  Anita, 
73  Iowa,  825.  See  further  as  to  the 
validity  of  by-laws  of  municipal  cor- 
porations: Floyd  V.  Commissioners, 
14  Ga.  354 ;  s.  c.  53  Am.  Pec.  559 ;  Tanner 
V,  Trustees,  5 Hill  (N.  Y.),  121;  9.c,  40 
Am.  Dec.  337;  Mobile  v.  Yuille,  8  Ala. 
187;  8,  0.  86  Am.  Dec.  441;  Robinson 
V.  Mayor  &c.  of  Franklin,  1  Humph. 
(Tenn.)  156;  s.  c.  84  Am.  Dec.  626;  and 
see  note  84  Am.  Dec.  627,  et  seq, 

1  Kehlenbeck  v.  Logeman,  10  Daly 
(N.  Y.),  447. 

*  Haynes  v.  Cape  May,  50  N.  J.  L. 
55;  District  of  Columbia  v.  Wagge- 
man,  4  Mackey  (D.  C),  828. 

•  St.  Louis  V.  Weber,  44  Mo.  547. 

813 


1  Thomp.  Corp.  §  1022.]     bt-laws. 

a  diferent  character.**  ^  But  whether  this  principle  can  be  ap- 
pealed to  in  determining  the  validity  of  the  by-law  of  a  priyate 
corporation,  is  a  question  on  which  we  are  not  enlightened  by 
judicial  authority* 

§  1022*  Beaaonableness  of  Corporate  By-Liaws  a  Question 
of  Law. —  The  validity  of  a  corporate  by-law,  as  depending 
upon  its  reasonableness  or  otherwisei  is  a  pure  question  of  law, 
and  is  not  to  be  submitted  to  a  jury.  Such  by-laws  may  be  set 
aside  when,  in  the  opinion  of  the  courts  they  are  unreasonabkJ^ 
The  same  rule  applies  to  the  regvlations  of  railway  companies  or 
other  public  carriers;  and,  although  such  a  regulation  is  not 
strictly  a  corporate  by-law,  yet  whether  it  is  reasonable  and 
hence  valid,  or  unreasonable  and  hence  void,  is  a  question  of 
law,  and  not  of  fact.'  But  whether  a  certain  regulation  of  a 
railway  company  is  sufficient  for  the  prevention  of  collisions, 
has  been  held  a  question  for  a  jury.^  It  has  been  held  that  the 
question  of  the  rea:«onableness  of  a  rule  established  by  a  railway 
company  is  a  question  of  law  for  the  court,  where  the  facta  are 
undisputed ;  ^  but  when  the  question  depends  upon  the  existence 
of  particular  facts  and  circumstances,  it  is  said  to  be  a  question 
for  the  jury,  under  proper  instructions  from  the  court.*  It  will 
be  observed  that  this  rule  involves  nothing  more  than  the  sub- 
stitution of  the  opinion  of  the  judge  for  that  of  the  governing 
body  of  the  corporation,  in  determining  whether  a  corporate  by- 
law is  to  stand  or  fall.     The  rule  applies  to  the  by-laws,  more 


1  Knapp,  J.,  In  Nicoollxi  o.Lowery, 
49  N.  J.  L.  391 .  See  also  FennsylvaDia 
B.  Co.  V.  Jersey  City,  47  N.  J.  L.  2S6. 

*  Morris  &c.  R.  Co.  v.  Ayres,  29  N. 
J.  L.  893;  8.  c.  80  Am.  Dec.  215;  State 
0.  Overton,  24  N.  J.  L.  435;  8.  c.  61 
Am.  Dec.  671;  Keler  v.  Missouri 
Pacific  R.  Co.,  12  Mo.  App.  26;  Merz 
V.  Missonrl  Pacific  R.  Co.,  14  Mo.  App. 
459;  St.  Louis  v,  Weber,  44  Mo.  547; 
St.  Louis  V,  St.  Louis  R.  Co  ,  14  Mo. 
App.  221;  Commonwealth  v.  Worces- 
ter, 8  Pick.  (Mass.)  461,  478. 

>  State  V,  Overton,  24  N.  J.  L. 
435;  s.  c.  61  Am.  Dec.  671;  Illinois 
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Centra]  R.  Co.  «.  Whittemore,  43  111. 
420,  423;  Vedder  v.  FeUows,  20N.Y. 
126.  At  the  same  time,  it  has  been 
held  proper  to  admit  testimony  in  re- 
gard to  the  necessity  of  sach  a  rule. 
Illinois  Central  R.  Co.  v.  Whittemore, 
supra. 

4  Chicago  &c.  R.  Co.  v,  McLalleo, 
84  111.  109,  116. 

ft  Old  Colony  R.  Co.  v.  Tripp,  83 
Am.  &  Eng.  R.  Cas.  488,  496;  Vedder 
V.  Fellows,  20  N.  Y.  126,  131. 

•  Pittsburgh  &c.  R.  Co.  v.  Lyon, 
128  Pa.  St.  140 ;  t.  c.  10  Am.  St.  Bep- 
517. 
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asoally  called  ordinances^  of  municipal  corporations^  which  im- 
pose penalties  for  prescribed  offenses;  the  question  of  their 
reasonableness  is  a  question  of  law.^ 

§  1023*  Illustrations  of  By-laws  Held  Told  because  Unrea- 
sonable. —  A  by-law  of  the  merchants*  exchange^  which  compels  mem- 
bers to  submit  their  business  controversies  to  arbitration^  on  pain  of 
sospension  or  expulsion,  is  unreasonable  and  void.^  -  -  -  -  It  has 
been  held  that  a  by-law  of  an  incorporated  association  of  carriers  by 
water,  decltuing  that  no  member  '^  shall  go  into  any  river  or  trade  and 
work  for  less  than  the  wages,  nor  take,  bargain  for,  or  carry  any  freight 
for  less  than  the  established  rate  in  the  trade,"  and  imposing  a  fine  for 
a  violation  of  such  by-law,  and  prohibiting  the  members  from  employing 
agents  who  do  not  belong  to  the  association,  or  to  some  association 
acting  in  concert  with  it,  and  prohibiting  them  from  advertising  or 
working  for  any  boat  not  represented  in  that  or  in  some  other  association 
acting  in  concert  with  it,  is  unreasonable  and  void,  because  it  imposes 
an  obligation  on  the  members  not  to  carry  freight  for  less  than  the  rate 
fixed  by  the  association,  without  reference  to  the  question  whether  the 
rate  was  reasonable  or  not.^  -  -  -  -  It  was  held  that  a  by-law  of 
the  city  of  London  coihpelling  dancing  masters  to  accept  the  freedom 
of  the  company  of  minstrels  was  a  bad  by-law*  ^'  The  court  held  the 
by-law  to  be  naught  to  oblige  dancing  masters  to  be  of  the  company  of 
musitioners."  Lord  Holt  said :  ^*  The  musitioners  were  no  corporation, 
they  are  a  brotherhood  or  club  to  meet  and  drink  and  talk  together, 
that's  all.  The  city  might  make  a  guild  or  fraternity  of  dancing  masters 
(though  they  cannot  make  a  corporation),  and  then  it  were  reasonable 
to  oblige  the  dancing  masters  to  be  of  that  company,  but  not  of-  a 
foreign  company.  A  dancing  master  might  be  of  another  company  be- 
fore, which  tho'  it  were  not  this  case,  yet  if  any  such  case  may  happen, 
the  by-law  is  not  good.  The  by-law  should  be  mended  throughout ;  the 
city  hath  nothing  to  do  to  set  rates  and  prices  for  dancing. "  *  -  -  -  - 
A  by-law  imposing  a  duty  upon  a  member  of  a  corporation  and  afi^ng 
a  penalty  to  the  non-performance  of  it  unless  there  be  reasoTuMe  excuse 
for  not  performing  it,  which  reasonable  excuse  is  to  be  approved  by  a 
court  of  the  corporation,  was  held  void  because  it  had  the  effect  of 

1  Kneedler  v.  Norristown,  100  Pa.  *  State  v.  Merchants'  Exchange,  2 

St.  868;  8,  c.  45  Am.  Rep.  888;  Com-  Mo.  App.  96. 

missioner  v.  Northern  Liberties  Gas  *  Sayre  v.  LouisvlUe  Ac.  Assc,  1 

Co.,  13  Pa.  St.  818;  Fisher  v,  Harris-  Dnv.  (Ky.)  143;  ».  c.  85  Am.  Dec.  618. 

barg,  2  Grant  Gas.  (Pa.)  291 ;  Dayton  ^  Robinson  «.  Groscot,  Comb.  872^ 

t.  QnlRley,  29  N.  J.  Eq.  77;  1  DiU.  378. 
Man.  Corp.,  §§  819,  320,  821. 
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making  the  corporation  a  jadge  in  its  own  case.  ''  Here/'  said  Lofd 
Holt,  C.  J.,  '*  the  cause  of  excase  is  to  be  approved  by  them,  so  that 
if  it  were  reasonable  and  not  approved,  the  party  would  be  without 
remedy/'  It  was  so  held  concerning  a  by-law  of  the  community  of 
stationers  of  London,  which  provided  that  the  master  wardens  and 
assistants  or  a  major  part  of  them  should  from  time  to  time  elect  such 
members  as  they  should  think  fit,  into  the  livery  of  the  society,  and  that 
if  any  person  so  elected  should  refuse  to  accept  the  office  without  a  rea- 
sonable excuse,  to  be  approved  of  by  the  court  of  assistants,  he  should 
forfeit  £40.^ 

f  1024.  Instances  of  Mnnielpal  By-laws  held  Unreasonable 
and  hence  Void.  —  As  the  holdings  of  the  courts  in  passing  upon  the 
reasonableness  of  municipal  ordinances  may  afford  some  analogy  upon 
the  corresponding  question  in  its  relation  to  the  by-laws  of  private  cor- 
porations, a  number  of  instances  in  which  municipal  ordinances  have 
been  held  invalid  because  unreasonable  are  here  given.     Some  of  them 
are  taken  from  a  note  to  the  admirable  treatise  of  Judge  Dillon  on 
Municipal  Corporations,'  and  for  others  the  writer  is  indebted  to  a  learned 
note  of  Mr.  Freeman,  the  editor  of  the  American  Decisions.'    The  UA- 
lowing  municipal  ordinances  have  been  held  void  because  unreasonable : 
Requiring  steamboats  to  have  spark  arresters;  ^  requiring  drug^ts  to  fur- 
nish ver^led  statements  of  the  sales  of  intoxicating  liquors,  to  whom  sold, 
etc. ;  ^  exacting  a  license  from  peddlers  of  *^  not  less  than  one  nor  more 
than  twenty-five  dollars  for  a   fixed  time,   in   the  discretion   of  the 
mayor."  ^    Requiring  cotton  merduints  to  keep  a  record  of  the  names  of 
those  who  sell  to  them  loose  cotton,  the  quantity  of  each  purchase, 
etc.,  —  the  same  being  against  the  principles  of  personal  liberty  ai(d 
common  right ;  ^  absolutely  prohibiting  street  proeessions  with  muse, 
banners,  torches,  singing,  shouting,  etc.,  under  a  severe  fine  and  im- 
prisonment, without  express  legislative  authority ;  ^  uprMic  school  regu- 
lation denying  admission  to  a  candidate  who  could  not  pass  a  satisfactory 
examination  in  grammar;  ^  exp^ing  a  child  from  school  for  refusing  un- 

^  Stationers  of  London  v,  Salisbury,  ^  Long   v.  Taxing   District,  7  Lea 

Comb.  221.  (Tenn.),  184. 

*  1  Dill.  Mnn.  Corp.,  §  819,  note.  >  Re  Frazee,  68  Mich.  896;  8.  c.  SO 
<  84  Am.  Dec.  688.  N.  W.  Rep.  72;  85  Alb.  L.  J.  6.    Com- 

*  Atkinson  v,  Goodrich  Traosporta-     pare  People  v.  Rochester,  44  Hub  (N. 
tlon  Co.,  60  Wis.  141.  T.),    166  (Salvatton  Army  pandtog 

*  Clinton  o.  Phillips,  68  I1L  102;  ».     with  banners). 

a.  11  Am.  Rep.  62.  *  Trustees  v.  People,  87  HL  808. 

*  State   Center    v.  Barenstein^  68 
Iowa,  249. 
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der  the  direction  of  her  parents  to  study  book-keeping;^  requiring  the 
potioe  to  arrest  sUfiree  negroea  found  on  the  street  after  ten  o'clock  at 
night  and  to  pUce  them  in  confinement  until  morning ;  ^  levying  a  tax 
for  a  MewaUe  in  an  uninhabited  portion  of  the  city,  disconnected  with 
any  other  street  or  sidewalk,'  prohibiting  licensed  retailers  of  intooDisanta 
from  selling  between  six  o'clock  p.  m.  and  6  o'clock  a.  m. ;  ^  compelling 
the  removal  from  within  city  limits  of  a  steam  engine  which  is  not  in  it- 
self a  nuisance ;  ^  requiring  a  railroad  company  to  keep  ^flagman  by  day 
and  a  red  lantern  by  night  at  a  particular  street  crossing,  which  was  not 
necessarily  dangerous ;  ^  prohibiting  the  sale  without  license  at  temporary 
stands  in  the  public  street,  of  lemonade,  ice  cream,  cake,  cheese,  nuts, 
pies  and  fruits ;  ^  imposing  a  fee  or  tax  of  five  cents  on  every  sale  of  hay 
or  country  prodttce;  ®  prohibiting  a  gas  company  from  opening  a  paved 
street  in  order  to  connect  a  main  pipe  with  the  opposite  side  of  the  street ;  ^ 
requiring  owners  and  exhibitors  at  theaters  to  pay  the  city  constable  a 
fee  for  attendance ;  ^^  prohibiting  producers  from  vending  vegetables  upon 
the  streets  without  an  annual  license  costing  twenty-five  dollars ;  ^  for- 
bidding sales  of  goods  by  store  keepers  on  Sunday^  and  exempting 
Hebrews  from  its  provisions ;  ^^  imposing  a  license  fee  onhucksters;  ^  for- 
bidding porters,  hackvnen  and  hotel  runners  from  approaching  within 
twenty  feet  of  depot,  unless  so  requested  by  a  passenger,  —  the  regula- 
tion being  in  contravention  of  arrangements  made  by  the  railroad  com- 
pany for  the  delivery  of  baggage ;  ^^  refusing  to  8Ujf>ply  voaJter  to  premises 
00  application  of  the  owner,  on  the  ground  that  the  tenant  was  in  ar- 
rears for  water  furnished  him  while  occupying  premises  of  another  land- 
lord ;^^  prohibiting  auctioneers  from  selling,except  to  the  highest  bidder  ;^^ 
prohibiting  one  person  from  carrying  on  dangerous  business,  and  permit- 
ting another  to  do  so ;  ^^  prohibiting  the  use  of  Babcockflre  extinguishers 
under  any  and  all  circumstances  at  fires,  and  providing  that  the  chief 

*  Bolison  V,  Post,  79  III.  567.  >•  Waters  v.  Leech,  8  Ark.  110. 

*  Mayor    v.    Winfleld,  8    Humph.         "  St.  Paul  v.  Traeger,  25  Minn.  248; 
(Tenn.)  707.  s,  c.  88  Am.  Rep.  462. 

'  Corriganv.  Gage,  68  Mo.  541.  "  Shreveport   v.  Levy,  26   La.  An. 

*  Ward    V.     Greenville,   8    Baxt.     671 ;  a.  c.  21  Am.  Bep.  558. 

(Tenn.)  228;  8.  o.  85  Am.  Bep.  700.  ^  Dunham  v.  Trustees,  5  Cow.  (N. 

^  Baltimore  v.  Badecke,  49  Md.  217;  Y.)  462. 
•.  c.  88  Am.  Rep.  289.  i<  Napman  o.  People,  19  Mich.  862. 

*  Toledo  &c  R.  Co.  v.  Jacksonville,        ^  Dayton  v,  Qoigley,  29  N.  J.  £q. 
67  111.  88;  8.  c.  16  Am.  Bep.  611.  77. 

T  Barling  v.  West,  29  Wis.  807;  8.  e.        »  Ex  parte  Martin,  27  Ark.  467. 
9  Am.  Bep.  576.  ^^  Mayor  o.  Thorn,  7  fiaige  (If.  T.}, 

<  Kip  0.  Paterson,  26  N.  L.  L.  298.         261. 

*  CommlsslonerB  9.  Northern  Liber- 
ties Gas  Co.,  12  Pa.  St.  818. 
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engineer  shall  send  to  jail  persons  found  working  them ;  ^  prohibiting  the 
slaughtering  of  animals  on  one's  own  premises  unless  the  boilding  is  de- 
voted to  that  purpose ;  ^  providing  that  the  city  sexton^  whose  fees  are 
paid  out  of  the  estates  of  deceased  persons,  shall  expend  five  hundred 
dollars  on  the  public  burying  ground,  and  bury  paupers  free  of  charge ; ' 
compelling  the  owner  of  property  to  destroy  or  remove  it,  the  same  not 
shown  to  be  a  nuisance;  *  prescribing  a  penalty  of  not  less  than  one  nor 
more  than  five  hundred  dollars  for  every  hour  that  a  person  shall  keep 
his  wagon  within  the  limits  of  the  market,^ 

§  1025*  Illustrations  of  Municipal  By-laws  Held  not  Un- 
reasonable* —  The  subject  may  also  be  illustrated  by  a  collection  of 
cases  in  which  municipal  by-laws  have  been  challenged  as  being  unrea- 
sonable, but  in  which  the  courts  have  disallowed  the  challenge,  and  held 
them  reasonable.  For  some  of  these  the  writer  is  indebted  to  a  learned 
note  of  Judge  Dillon,^  but  for  a  greater  number  of  them  to  the  learned 
and  extensive  note  of  Mr.  Freeman  in  84  American  Decisions,  634.  The 
following  municipal  by-laws  have  been  held  not  unreasonable:  For- 
bidding the  placing  or  carrying  of  signboards  on  the  sidewalks ;  ^  for- 
bidding preoc^m^^,  lecturing,  etc.,  on  a  public  common;^  imposing  an 
annual  license  of  $500  on  eospress  companies^  whose  business  extends 
beyond  the  liiiiits  of  the  State,  and  $100  on  companies  whose  business  is 
conducted  within  the  State ;  ^  prohibiting  railroad  trains  from  standing 
across  a  public  street  for  more  than  two  minutes  at  a  time ;  ^®  forbidding 
wagons  loaded  with  perishable  produce  to  stand  in  the  market  place  for 
more  than  twenty  minutes  between  certain  hours ;  ^^  prohibiting  persons 
from  driving  wagons  and  carts  on  a  trot  or  gallop  in  the  streets  ;^^  prohibit- 
ing persons  who  are  not  lessees  of  butchers'  stalls  from  offering  for  sale 
fresh  m^at  in  less  quantities  than  one  quarter ;  ^  prohibiting  the  owners  of 
lots  on  the  lake  front  from  removing  sand  therefrom ;  ^^  prohibiting  the 
building  of  awnings;  ^^  prohibiting  restaurants  from  being  kept  open  after 


1  Teatonia  Ins.  Co.  o.  O'Connor,  27 
La.  An.  871. 

«  Wreford  v.  People,  14  Mich.  41. 

•  Beroujohn  v.  Mobile,  27  Ala.  58. 

•  Fieri  v.  Mayor,  42  Miss.  498. 

•  Ck>in.  V,  Wilkins,  121  Mass.  866. 

•  DiU.  Mnn.  Corp.  (4th  ed.)>  f  819, 
note. 

^  Com.  9.  McCafferty,  145  Mass.  884. 
Com.  V.  Davis,  140  Mass.  485. 

•  Soathem  Express  Co.  v.  Mobile, 
49  Ala.  404.  It  is  thought  that  this 
by-law  would  be  Toid,  under  the  Fed- 
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eral  constitution,  as  being  a  regolft- 
tion  of  commerce  among  the  States. 
SeeWeltonv.  Missouri,  91  U.S.S75. 

^  State  V.  Jersey  City,  87  N.  J.  L. 
848. 

^  Com.  V,  Brooks,  109  Mass.  355. 

tt  Com.    «.     Worcester,  8    Pict 
(Mass.)  461. 

u  St.  Louis  V.  Weber,  44  Mo.  547. 

^  Clason  V.  Milwaukee,    SO  Wis. 
816. 

^  Fediick  V.  Bailey,  IS  Gray  (Maas.), 
161. 
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ten  o'clock  p.  m. ;  ^  imposing  a  fine  on  the  owner  of  a  ferodouB  dog,  which 
shall  bite  any  person,  etc. ; '  prohibiting  drivers  of  hackney  coachea  from 
standing  their  carriages  within  thirty-five  feet  of  the  front  doors  of  places 
of  pablic  amusement ;  '  fixing  the  price  at  which  private  persons  may 
be  permitted  to  tap  a  public  sewer ;  ^  fixing  market  Jioun  at  from  dawn 
to  9  o'clock  a.  m.,  and  providing  that  fresh  beef  shall  not  be  sold  at 
any  other  than  the  market  place  during  such  hours,  in  quantities  or  por- 
tions smaller  than  a  quarter ;  ^  requiring  railroad  companies  to  station 
Jlagmen  at  street  crossings  and  to  use  lighted  lanterns  at  night ;  ®  pro- 
hibiting cattle  from  being  allowed  to  run  at  large  within  the  corporate 
limits ;  ^  prohibiting  the  keeping  of  swine  within  such  limits ;  ^  levying 
a  tax  of  $150  on  every  retailer  of  spirituoiLS  liquors;  '  compelling  boats 
loaded  with  vegetables  or  putrid  substances,  coming  from  places  infected 
with  malignant  or  contagious  disecues^  to  anchor  in  the  river  until  ex- 
amined by  the  city  physician ;  ^^  forbidding  the  keeping  of  gunpoioder^ 
except  in  certain  quantities,  within  the  corporate  limits,  and  providing 
that  it  shall  be  kept  in  copper  canisters,  and  imposing  a  fine  of  not  less 
than  fifty  nor  more  than  five  hundred  dollars  for  the  violation  of  the  or- 
dinance ;  ^  requiring  a  license  fee  of  $500  from  retailers  of  ardent  spirits  ; '' 
^umslang  vagrants;  ^'  forbidding  sales  of  merchandise  after  9  o'clock  a. 
m.  on  Sunday;  ^^  requiring  saloons  to  close  at  9  o'clock  p.  m. ;  ^^  imposing 
a  penalty  on  retail  grocers  for  having  spirituous  liquors  on  their  premises 
without  a  license ;  ^^  authorizing  the  mayor  to  grant  licenses  to  sell  and 
deliver  milky  and  declaring  the  act  of  selling  milk  without  such  hcense  a 
misdemeanor;^'  preventing  the  establishment  of  new  burial  grounds 
within  the  city ;  ^^  requiring  all  places  where  intoxicants  are  sold  to  be 
closed  at  half-past  ten  p.  m. ;  ^^  authorizing  commissioners  to  vacate  or 
discontinue  leasing  or  hiring  market  stalls;  ^^  prescribing  streets  as  routes 


^  State  0.  Freeman,  88  N.  H.  426. 

*  Com.  V.  Steffee,  7  Bash  (KyOy 
161. 

s  Com.  V.  Robertson,  5  Cnsh. 
(Hass.)  488. 

^  Usher  V.  Harrisbarg,  2  QrantCas. 
(Pa.)  291. 

*  Bowling  Green  t9.  Carson,  10  Bush 
(Ky.),  64. 

*  Delaware  &c.  R.  Co.  o.  East 
Orange,  41  N.  J.  L.  127. 

^  Com.  V.  Bean,  1 4  Gray  (Mass.),  62. 

*  Com.  o.  Patch,  97  Mass.  221. 

'  Mayor  v.  Beasley,  1  Humph. 
(Tenn.)  282;  8.  e.  84  Am.  Dec.  646. 

*  Dubois  V.  Augusta,  Dudley  (Ga.^, 
9(X 


11  Williams  o.  Augusta,  4  Ga.  509. 

^  Perdue  v.  Ellis,  18  Ga.  586. 

^  St.  Louis  V.  Bentz,  11  Mo.  61. 

14  St.  Louis  V.  CafEerata,  24  Mo.  94. 

^  Smith  V.  Mayor,  8  Head  (Tenn.), 
246. 

1*  Council  V.  Ahrens,  4  Strobh.  L. 
(S.  C.)  241. 

»  People  V.  MulhoUand,  82  N.  Y. 
824. 

1"  Charleston  v.  Baptist  Church,  4 
Strobh.  L.  (S.  C.)  806. 

»  State  V.  Welch,  86  Conn.  216. 

^  Charleston  v.  Goldsmith,  2  Speer 
(S.  C),  428. 
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of  trayel  for  couiibiisses,  and  proTiding  for  tbeir  ezehiaioii  frcm  otJier 
streets ;  ^  Teqmring  drcnobridges  crossing  a  river  to  be  closed  ererj  ten 
minutes  for  the  passage  of  persons  and  vehicles,  and  making  it  nnlawfo] 
for  navigators  to  attempt  to  pass  after  the  signal  has  been  displayed  tbat 
the  bridge  is  being  closed ;  ^  providing  that  an j  person  who  shall  nn- 
necessarily  obstruct  or  impede  the  running  of  street  can^  by  standing 
his  team  across  the  tracic,  or  otherwise  shall  be  liable  to  a  fine;^  re- 
quiring kackmen  standing  their  hacks  at  or  near  a  raOway  station  to 
obey  the  directions  of  police  officers ;  ^  prohibiting  persons  withoat  a  li- 
cense from  carrying  offal  or  house  dirt  through  any  of  the  streets.^ 

S  1026.  By-laws  Touching  the  Admission  of  Persons  to  the 
Freedom  of  a  PIace«  —  It  will  be  necessary,  at  the  outset,  for  the 
reader  to  bave  some  idea  of  what  is  understood  to  be  the  meaniog 
of  admitting  a  person  to  the  freedom  of  a  corporation.  Many 
of  the  corporations  spoken  of  in  the  early  English  books  of  re- 
ports were  trade-guilds,  which  had  come  down  from  the  middle  ages, 
or  which  had  been  modeled  after  the  guilds  of  those  periods. 
These  guilds  enjoyed  certain  powers,  either  by  royal  charter  or  by  pre- 
scription which  presumed  the  existence  of  a  charter.  Among  these 
powers  was  the  power  of  admitting  members  to  their /reecZom,  that  ia  to 
the  enjoyment  of  their  franchises  or  privileges.  The  chief  privilege  of 
one  of  these  trade  corporations  appears  to  have  been  the  privilege  of  pur- 
suing the  particular  art,  craft  or  trade  with  which  the  company  was 
concerned.  In  many  cases  the  prerequisite  to  the  right  to  be  admitted 
to  such  freedom  was  a  service  for  the  period  of  seven  years  as  an  aj»- 
prentice^  under  s^  freeman  of  the  particular  company,  to  learn  the  trade. 
art  or  mystery  of  the  company.  Thus,  in  the  case  of  the  tailors  of  Ips- 
wich, there  was  a  by-law  that  '^  none  should  work  at  his  trade  until  be 
had  presented  himself  to  the  company  of  tailors,"  and  *'  should  prove  that 
he  had  served  seven  years  at  the  least,  as  an  apprentice,  and  before  he 
should  be  admitted  bj'  them  to  be  a  sufficient  workman."  This  by-law 
was  held  to  be  void,  as  being  against  law.  It  was  against  the  statate  of  5 
Eliz.  relating  to  apprenticeships,  and  was  a  further  restrairU  of  trade  than 
had  been  created  by  that  statute.^  In  the  case  of  the  company  or  frater- 
nity of  freemasons,  rough  masons,  wallers,  paviours,  plaisterers,  platers, 
and  brick-layers,  of  the  city  of  Durham,  there  was  a  by-law  to  the  gen- 
eral eiSect  that  no  person  should  be  admitted  a  freeman  of  the  company 

1  Com.  V.  Stodder,  2  Cash.  (Mass.)  *  St.  Paul  v.  Smith,  27  Minn.  864. 

562.  «  Re  Vandine,  6  Pick.  (Mass.)  1^7; 

*  Chicago  9.  McGinn,  51  111.  266.  «.  e.  17  Am.  Dec.  351. 

s  State  V.  Foley,  81  Iowa,  527;  «.  c.  ^  Case  of  the  Tailors  of  Ipswieh»  H 

7  Am.  Bep.  166.  Coke,  53. 
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ontil  lie  should  have  been  called,  at  three  aeyeral  meetings  of  the  mayor 
and  oertam  aldermen  of  the  city,  and  the  wardens  and  stewards  of  the 
several  companies  within  the  city,  before  his  admittance,  and  that  he 
be  approved  of  by  them  and  by  the  majority  of  them.  This  was  held, 
in  a  judgment  given  by  Lord  Mansfield,  in  which  a  great  many  objeo- 
tions  were  stated  and  answered,  to  be  a  good  by-law.^ 

§  1027.  By-Liaw  Compelling  Elected  Members  to  Wear  Liiv- 
ery  and  Pay  Initiation  Fee  or  a  Forfeiture. — A  by-law  of  tlie 
Vintner's  Company  was,  in  substance,  that  the  company  might  elect 
sach  of  the  yeomanry  of  their  members  as  should  seem  most  meet  and 
convenient  to  them  into  the  livery  of  their  company,  and  that  every 
person  so  elected  should  pay  to  the  company  for  his  admission  into  the 
livery,  the  sum  of  £31  ISs,,  4d.,  and  on  his  refusal  to  accept  the  same 
and  to  pay  the  fee,  should  forfeit  the  sum  of  £25.  This  by-law  was,  in 
several  cases  adjudged  to  be  reasonable  and  valid.^  To  the  answer 
that  this  by-law  was  grievous  to  the  subject,  the  court  resolved: 
*'  Was  the  same  more  or  less,  it  could  not  make  the  by-law  void,  for  it 
is  to  bind  only  the  members  of  the  corporation ;  and  when  a  man  will 
agree  to  be  of  a  company,  he  doth  thereby  submit  himself  to  the  laws 
thereof,  and  we  are  not  to  take  notice  of  the  extravagancy  of  the  charges 
they  lay  upon  themselves.  And  it  is  convenient  that  the  oonlpany  have 
such  power  to  keep  up  their  reputation  and  the  honor  of  the  city  of 
Loadon;  and  so  allowed  the  return  to  be  good."  ^  Lord  Mansfield, 
however,  was  of  opinion  that  a  plea  of  ntZ  debit  might  be  supported  by 
evidence,  if  the  defendant  was  really  unfit  to  take  the  livery,  and  this 
he  said  '^  holds  as  to  any  reasonable  excuse,"  butthe  judges  were  agreed 
that  the  court  would  not  intend,  for  the  purpose  of  defeating  the  by-law, 
that  the  defendant  was  an  improper  person  to  receive  the  livery.  Mr* 
Justice  Dennisonsaid :  *'  It  is  objected  that  a  person  elected  may  be  a 
beggar.  But  we  can  never  intend  that  they  would  choose  persons  not 
meet  and  convenient ;  and  if  this  be  done  nil  debit  will  bring  that  ques- 
tion before  the  court.  .  •  .  This  is  an  ancient  by-law,  and  nothing 
unreasonable  appears  upon  the  face  of  it."  ^ 

§  1028.  Mnst  not  be  in  Restraint  of  Trade.  —  As  a  general 
rule,  by-laws  which  operate  in  restraint  of  trade  are  void,  as 

^  Green  v.   Mayor   of   Durham^  1         >  Tavemer^s  Case,  t^ir  T.   Baym. 

Burr.  127.  446. 

'  Vintner's  Co.  o.  Passey,  1  Borr.  ^  Vintner's  Co.  «.  Fassey,  1 

285;  Tavemer's  Case,  Sir  T.   Raym.  285,  339,  240. 
44«. 
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against  public  policy ;  ^  and  this  is  true  of  municipal  ordinances, 
which,  as  already  seen,  stand  on  the  same  general  footing  as  the 
by-laws  of  private  corporations.^  On  the  same  principle,  monic- 
ipal  by-laws  tending  to  create  monopolies^  or  to  vest  in  particu- 
lar persons  the  sale  and  exclusive  right  to  carry  on  particular 
kinds  of  business,  are  void.^    By-laws  prohibiting  an  inhabitant 


^  Sayre  o.  LonisviUe  &c.  Asso.,  1 
Dny.  (Ky.)  143:  #.  c.  85  Am.  Dec. 
618;  Re  Batchers'  Beneficial  Asso.,  85 
Pa.  St.  151 ;  Moore  v.  Bank  of  Com- 
merce, 52  Mo.  877;  Clark  v.  Le 
Cren,  9  Bam.  &  Cres.  52;  Choutean 
Spring  Co.  V,  Harris,  20  Mo.  883; 
Qninier  v.  Marblehead  &c.  Co.,  10 
Mass.  476. 

*  St.  Panlv.  Traeger,  25  Minn.  248; 
State  17.  Fisher,  52  Mo.  174;  St.  Louis 
V,  Grone,  46  Mo.  574 ;  Hayes  v,  Apple- 
ton,  24  Wis.  548.  It  has  been  so  held 
of  Bn  ordinance  restraining  a  dealer  in 
,  groceries  from  selling  vegetables  at 
his  place  of  business  during  market 
hours.  Caldwell  v.  Alton,  88  111.  416. 
It  is  upon  this  ground  that  the  Ameri- 
can courts  proceed,  which  deny  the 
right  to  municipal  councils  to  estab- 
lish that  species  of  tax  known  in 
Europe  as  an  octroit  that  is,  a  tax  laid 
upon  the  producers  of  country  pro- 
duce who  bring  it  into  the  city  for 
sale,  —  instances  of  which  have  been 
already  given.  AnU,  §  1017.  The 
principle  does  not  extend  so  far  as  to 
Invalidate  an  ordinance  requiring  the 
taking  out  of  a  license  by  persons  en- 
gaged in  transporting  coal  in  wagons 
from  point  to  point  within  a  city 
(Gartside  v.  East  St.  Louis,  48  111. 
47) ;  nor  an  ordinance  prohibiting  all 
hawking  and  peddling  about  the  street 
of  meaty  game  and  poultry  (Shelton  o. 
Mobile,  30  Ala.  540);  nor  an  ordi- 
nance providing  that  no  person  should 
keep  a  butcJier^e  stall  or  vend  fresh 
meats  in  less  quantities  than  the  quar- 
ter, without  paying  a  license  tax  of 
#200.    St.   Fftul  V.  Colter,   12  Minn. 
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41.  And  so,  the  keeping  of  markets 
within  certain  prescribed  limits  may 
be  forbidden.  State  v.  Glsch,  81  La. 
An.  544. 

'  Gale  9.  Kalamazoo,  28  Mich.  844; 
#.  c.  9  Am.  Bep.  80;  Logan  «.  Fyne,  43 
Iowa,  524;  s.  c.  22  Am.  Bep.  261 ;  Chi- 
cago V.  Rumpff,  45  Ul.  90;  Tugman  «. 
Chicago,  78  111.  45.  It  has  been  said, 
but  the  conclusion  must  be  doubted, 
that  the  power  to  grant  or  refuse 
licenses,  will  enable  the  corporation 
to  grant  au  exclusive  license.  Bor- 
lington  Ferry  v,  Davis,  48  Iowa,  13S. 
See  Norwich  Gaslight  Co.  v.  Norwlcli 
City  Gas  Co.,  21  Conn.  19;  anU,  $647. 
In  the  case  of  ferries,  gaslight  com- 
panies, street  car  companies  and  the 
like,  where  the  undertaking  involres 
a  large  expenditure  of  money  and  the 
chances  of  pecuniary  success  are 
doubtful,  there  may  be  great  proprietj 
in  conferring  upon  the  adventurers, 
who  are  willing  to  risk  their  capital  in 
the  enterprise,  an  exclusive  fr&nchifie 
for  a  limited  period  of  time;  but  it  Is 
believed  that  the  power  to  make  the 
franchise  exclusive  does  not  exist  hi  a 
municipal  corporation,  unless  it  is  ex- 
pressly granted  by  the  State;  and,  as 
already  seen,  in  some  of  the  States 
the  legislatures  are  prohibited  by  the 
constitution  from  granting  such  fran- 
chises. Ante,  §  647.  The  bettei  opin- 
ion is  that  a  power  to  license  is  not  a 
power  to  prohibilt  but  merely  a  power 
to  regulate  and  to  tax.  Youngblood  v. 
Sexton,  82  Mich.  406;  a.  c.  20  Am.  Bep. 
654;  Kip  v.  Paterson,  26  N.  J.  L. 
298 ;  Leavenworth  v.  Booth,  15  Kan. 
627;    East    St.   Louis   v.    Webrong, 
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of  the  city  not  offering  for  sale  the  produce  of  his  own  farm, 
from  occupying  designated  market  stands  for  the  sale  of  such 
produce,  are  valid. ^ 

S  1029.  The  Ancient  Liaw  on  this  Subject.  —  The  leading  case 
upon  this  subject  appears  to  be  the  case  of  the  Tailors  of  Ipswich,^ 
where,  upon  the  facts  which  seem  not  necessary  to  be  stated,  it  was 
held  that  a  by-law  of  a  corporation  preventing  a  person  from  working 
at  his  trade  of  tailor,  who  had  not  served  an  apprenticeship  of  seven 
years,  was  void.  The  report  recites  that :  ^ '  This  case,  upon  argument 
at  the  bar  and  bench,  divers  points  were  resolved :  1.  That  at  the  com- 
mon law  no  man  could  be  prohibited  from  working  in  any  lawful  trade, 
for  the  law  abhors  idleness,  the  mother  of  all  evil,  otium  omnium 
vUiorum  mater^  especially  in  young  men,  who  ought  in  their  youth 
(which  is  their  seed  time),  to  learn  lawful  sciences  and  trades,  which 
are  profitable  to  the  commonwealth,  and  whereof  they  might  reap  the 
fmit  in  their  old  age,  for  idle  in  youth,  poor  in  age ;  and  therefore  the 
common  law  abhors  all  monopolies  which  prohibit  any  from  working  in 
a  lawful  trade ;  and  that  appears  in  2  H.  5.  5  &.  A  dyer  was  bound 
that  he  should  not  use  the  dyer's  craft  for  two  years,  and  there  Hull 
(a  judge)  held,  that  the  bond  was  against  the  common  law,  and  by 
G— d  if  the  plaintiff  was  here  he  would  go  to  prison  till  he  paid  a  fine 
to  the  King.  So,  and  for  the  same  reason,  if  any  husbandman  is  bound 
that  he  shall  not  sow  his  land,  the  bond  is  against  the  common  law. 
And  vide  7  Ed.  3  65  b.  And  if  he  who  takes  upon  him  to  work  is  un- 
skillfol,  his  ignorance  is  a  sufficient  punishment  to  him ;  for  imperitia 


46  m.  892;  Addison  v.  Sanlnler,  19 
Cal.  82;  Carters.  Dow,  16  Wis.  298; 
Welch  9.  Hotchkiss,  89  Conn.  140;  a.  c. 
12  Am.  Bep.  888 ;  State  v.  Hoboken,  88 
N.  J.  L.  280;  North  Hndson  R.  Co.  9. 
Hoboken,  41  N.  J.  L.  71;  Johnston  v, 
Macon,  62  Ga.  645;  Johnson  v.  Phila- 
delphia, 60  Pa.  St.  445;  Goshen  v, 
Kern,  68  Ind.  468;  Ash  v.  People,  11 
Mich.  847;  Chilvers  t?.  People,  Id,  48; 
People  V.  Mayor,  7  How.  Pr.  (N.  Y.) 
81 ;  8t.  Louis  v.  Bircher,  7  Mo.  App. 
169;  St.  Loaisv.  Boatmen's  Insurance 
Oo.,  47  Mo.  150;  St.  Louis  v.  Marine 
Ins.  Co.,  47  Mo.  168;  New  York  v.  Sec- 
ond Avenue  R.  Co.,  82  N.  Y.  261.  The 
power  conferred  upon  a  corporation 
^7  its  charter  to  regulate  markets,  car- 
ries with  it  the  power  to  enact  reason- 


able ordinances  prohibiting  sales  of 
marketable  articles  elsewhere  than  in 
the  public  markets  during  market 
hours.  Buffalo  v,  Webster,  10  Wend. 
(N.  Y.)  100;  Bush  v.  Seabury,  8  Johns. 
(N.  Y.)  418;  Dunhan  v.  Rochester,  5 
Cow.  (N.  Y.)  462;  Bowling  Greene. 
Carson,  10  Bush  (Ky.),  64;  St.  Louis 
V.  Jackson,  25  Mo.  87;  St.  Louis  v. 
Weber,  44  Mo.  547 ;  Le  Claire  o.  Daven- 
port, 18  Iowa,  210;  Davenport  v, 
Kelly,  7  Iowa,  102.  Contra:  Caldwell 
i;.  Alton,  88  111.  416;  Bloomington  v. 
Wahl,  46  111.  489;  Bethune  v.  Hughes, 
28  Ga.  560. 

1  Re  Nightingale,  11  Pick.  (Mass.) 
168.  And  see  Com.  o.  Rice,  9  Mete. 
(Mass.)  258. 

s  11  Coke,  58. 
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est  maxima  m^echanicorum  posna^   et  quUtbet  quarU  in  qtuMet  airU 
perUos :  And  if  any  one  takes  upon  bim  to  work,  and  epoils  it,  an 
action  on  the  case  lies  against  him.     And  the  statute  of  5  Eliz.  4,  which 
prohibits  every  person  from  using  or  exercising  any  craft,  mystery  or 
occupation,  unless  he  has  been  an  apprentice  by  the  space  of  seven 
years,  was  not  enacted  only  to  the  intent  that  worionen  should  be  skill- 
ful, but  also  that  youth  should  not  be  nooriahed  in  idleness,  bat 
brought  up  and  educated  in  lawful  sciences  and  trades.    And  thereby 
it  appears  that  without  an  act  of  parliament^  none  can  be  in  any  manner 
restrained  from  working  in  any  lawful  trade.    Also  the  oommon  law 
doth  not  prohibit  any  person  from  using  several  arts  or  mysteries  at  his 
pleasure,  nemo  prohibetur  plures  negoHatkmes  ewe  artes  exercere^  until  it 
was  prohibited  by  act  of  parliament  of  87  Ed.  3  cap.  6.  mcH,    That 
the  artificers  and  people  of  mystery  hold  themselves  every  one  to  one 
mystery,   and  that  none  use  other  mystery  than  that  which  he  has 
chosen ;  but  this  restraint  of  trade  and  traffic  was  immediately  found 
prejudicial  to  the  commonwealth,  and  therefore  at  the  next  parliaznent 
it  was  enacted,  that  the  people  should  be  as  free  as  they  were  at  any 
time  before  the  said  cnrdinance.     2.  That  the  said  restraint  of  the  de- 
fendant, for  more  than  the  said  act  of  5  Ehz.  has  made,  was  against 
law,  and  therefore  for  as  much  as  the  statute  has  not  restrained  him 
who  has  served  as  an  apprentice  for  seven  years  from  exercising  the  trade 
of  a  tailor,  the  said  ordinance  cannot  prohibit  him  from  exerciaiDg  his 
trade,  till  he  has  presented  himself  before  them,  or  till  they  allow  him 
to  be  a  workman ;  for  these  are  against  the  Mberfy  and  freedom  of  the 
subject,  and  are  a  means  of  extortion  in  drawing  money  from  them, 
either  by    delay  or    some  other    subtle    device,  or  of  oppression  of 
young  tradesmen,  by  the  old  and  rich  of  the  same  trade,  not  permitting 
them  to  work  in  their  trade  freely,  and  all  this  is  against  the  common 
law,  and  the  commonwealth ;  but  ordinances  for  the  good  order  and 
government  of  men  of  trades  and  mysteries  are  good,  but  not  to  restrain 
any  one  in  his  lawful  mystery.     S.  It  was  resolved  that  the  said  branch 
of  the  act  of  5  Eliz.  is  intended  of  a  pubHo  use  and  exercise  of  a  trade 
to  all  who  will  come,  and  not  of  him  who  is  a  private  cook,  tailor, 
brewer,  baker,  etc.,  in  the  house  of  any  for  the  use  of  a  family;  and 
therefore  if  the  said  ordinance  had  been  good  and  consoiumt  to  law, 
such  a  private  exercise  and  use  had  not  been  within  it,  for  every  one 
may  work  in  such  a  private  manner,  although  he  has  never  been  an  ap- 
prentice in  the  trade.     4.  It  was  resolved  that  the  statute  of  19  H.  7.  7. 
doth  not  corrobor&te  any  of  the  ordinances  made  by  any  corporation 
which  are  so  allowed  and  approved  as  the  statute  speaks,  but  leaves 
them  to  be  affirmed  as  good,  or  disaffirmed  as  unlawful  by  the  law,  the 
sole  benefit  which  the  incorporation  obtains  by  such  allowance  is,  that 
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^ey  ahall  not  incur  the  penalty  of  £40  mentioned  in  the  act,  ii  they  pat  in 
use  any  oidinances  which  are  against  the  king's  prerogativef  or  the  com- 
mon profit  of  the  people,  etc.  And  judgment  was  given  quod  querentea 
nihU  capereTUperbQlam,*'  •  -  .  -  A  good  many  cases  are  found 
touching  the  validity  of  the  by-laws  of  ancient  trade  corporations,  which 
restrained,  to  a  greater  or  less  degree,  the  right  of  their  members  or 
others  to  pursue  the  trade,  art,  or  craft  of  the  corporation.  Thus,  in 
an  action  of  debt  upon  a  by-law  of  a  corporation,  known  as  master 
wardens  and  assistants  of  silk  throusters,  which  provided  that  no  man 
should  exceed  160  spindles  that  was  no  assistant,  and  that  no  man  who 
was  an  assistant  should  have  more  than  240  spindles  under  pain  of 
3£  10s,  the  by-law  was  held  not  to  be  bad,  as  being  unreasonable  or  in 
restraint  of  trade.^  But  the  case  does  not  seem  to  have  dearly  pre- 
sented the  qnestion. 

§  1030.  By-Liaws  Establishing  Combinations  among  Work- 
men to  Maintain  Prices. —  It  seems  that  a  by-law  of  an  incor- 
porated association  of  workmen,  haying  the  effect  of  maintaining 
reasonable  prices  for  the  work  performed  by  the  members  of  the 
association 9  but  without  interfering  with  the  freedom  of  contract 
of  the  individual  members,  or  interposing  the  mere  will  of  the 
association  for  the  views  of  the  individual  in  determining  what 
price  is  reasonable, —  would  be  nnobjectionable,  and  would  not 
be  set  aside  as  unreasonable,  or  opposed  to  sound  morals  or  pub- 
lic policy.* 


^  Bilk  Throusters  e.  Fremantee,  2 
Keb.  809. 

*  See  the  reasoning  of  Bollltt,  J., 
in  Sayre  v,  Louisville  ftc.  Assc,  1 
Dnv.  (Ky.)  148;  s,  c.  85  Am.  Dec.  618. 
The  learned  judge  quoted,  with  seem- 
Ing  approval,  the  following  obsenra- 
tlons  of  Mr.  Justice  Erie  to  a  jury: 
"  The  law  is  clear  that  workmen  have 
a  right  to  combine  for  their  own  pro- 
tection, and  to  obtain  snch  wages 
as  they  choose  to  agree  to  de- 
mand, .  .  .  but  I  consider  the  law 
to  be  clear  so  far  only  as,  while  the 
pnrpose  of  the  combination  Is  to  ob- 
tain a  benefit  for  the  parties  who  com- 
bine,—  a  benefit  which,  by  law,  they 
can  claim.  I  make  that  remark  be- 
cause a  combination  for  the  purpose 


of  Injuring  another  is  a  combination 
of  a  diiferent  nature,  directed  person- 
ally against  the  party  to  be  injured; 
and  the  law  allowing  them  to  combine 
for  the  purpose  of  obtaining  a  lawful 
benefit  to  themselves,  gives  no  sanc- 
tion to  combinations  which  have  for 
their  immediate  purpose  the  hurt  of 
another.  The  rights  of  workmen  are 
conceded;  but  the  exercise  of  free 
wiU  and  freedom  of  action,  within  the 
limits  of  the  law,  is  also  secured 
equally  to  the  masters.  The  intention 
of  the  law  is  at  present  to  allow  either 
of  them  to  follow  the  dictates  of  their 
own  will,  with  respect  to  their  own 
actions  and  their  own  property;  and 
either,  I  beliere,  has  a  right  to  study 
to  promote  his  own  advantage,  or  to 
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§  1081.  Begnlatiiigr  or  Bestraliiliig  Tranaf en  of  Shaies.  — 

Closely  allied  to  the  foregoing  is  a  class  of  by-laws  established 
by  joint  stock  corporations,  regulating  and  sometimes  restraining, 
transfers  of  shares  of  the  corporate  stock.  As  such  shares  are 
personal  property,  and  as  the  right  to  sell  property  is  a  necessary 
incident  of  its  ownership,  a  by-law  which  should  absolutely  re- 
strain the  right  of  a  shareholder  to  dispose  of  and  transfer  his 
shares  would  be  void  as  against  common  right,  as  being  opposed 
to  the  law  of  the  land,  and  also  as  being  in  restraint  of  trade. 
But  by-laws  which  merely  regulate  such  transfers,  or  even  restrain 
them,  so  far  as  necessary  to  secure  the  rights  of  the  corporation, 
and  which  do  not  otherwise  operate  unreasonably  or  in  restraint 
of  trade,  are  generally  upheld.  Where  the  charter  of  a  bank 
authorizes  its  board  of  directors  to  make  rules  regulating  trans- 


combine  with  others  to  promote  their 
mutual  advantage.**  Beg.  v.  Bow- 
lands,  17  Q.  B.  671,  6S6,  note  a;  #.  c. 
79  £ng.  Com.  L.  685,  note  a.  Mr. 
Justice  Bullitt  understood  the  doctrine 
of  this  case  to  be  that,  as  a  workman 
who  Is  bound  by  no  contract  may  law- 
fully demand  any  wages  that  he  may 
choose,  any  number  of  workmen  may 
lawfully  combine  for  the  same  pur- 
pose; and  he  regarded  the  reasoning 
of  Chief  Justice  Shaw  in  Com.  v. 
Hunt,  4  Met.  (Mass.)  Ill ;  «.  c.  88  Am. 
Dec.  846,  as  leading  to  the  same  con- 
clusion, though  the  precise  point  was 
not  decided.  That  long  and  tedious 
decision  holds,  among  other  things, 
that  the  purpose  of  a  society,  organ- 
ized under  an  agreement  not  to  work 
for  any  person  who  should  employ 
any  journeyman  or  other  person  not  a 
member  of  such  society,  after  notice 
given  him  to  discharge  such  workman, 
is  not  necessarily  unlawful.  In  Bowen 
V.  Matheson,  14  Allen  (Mass.),  499, 
508,  this  last  case  is  cited  in  support 
of  the  conclusion  that  an  agreement 
between  members  of  a  society  not  to 
ship  sailors  at  less  than  a  specified  rate 
of  wages,  is  not  criminal.  The  case 
of  People  V,  Fisher,  14  Wend.  (N.  Y.) 
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19;  »,  c.  28  Am.  Dec  501,  holding, 
under  a  statute  of  that  State,  that  all 
combinations  of  workmen  to  raise 
wages  are  necessarily  injurious  to 
trade  and  indictable  as  misdemeaoors, 
has  generally  been  regarded  as  de- 
pending for  its  support  alone  on  the 
statute  and  as  expounding  a  doctrine 
which  is  not  to  be  transplanted  into 
other  jurisdictions  except  by  legisla- 
tion. The  sound  view  seems  to  be 
that  such  a  combination  is  not  unlaw- 
ful or  opposed  to  public  policy,  unless 
its  effect  is  to  enhance  prices  to  oatm- 
reasonable  extent  (Sayre  v.  Loais- 
TiUe  &c.  Asso.,  supra) ;  or  unless  it  Ls 
attempted  to  accomplish  such  resolts 
bjf  unlawful  means.  Com.  v.  Hnnt, 
eupra;  Snow  v.  Wheeler,  1 18  Mass.  179, 
186.  Moreover,  where  an  associatiou 
is  formed  for  such  a  purpose,  and  its 
powers  are  afterwards  abused  by  its 
members,  only  those  so  abusing  them 
are  responsible.  Com.  v.  Hunt,  supra; 
Carew  v.  Rutherford.  106  Mass.  1, 10. 
As  to  conspiracies  to  control  work- 
men, see  People  v.  Fisher,  14  Wend. 
(N.  Y.)  1 ;  #.  c.  28  Am.  Dec.  501,  and 
especially  note  28  Am.  Dec.  507,  where 
the  subject  is  discussed  at  length. 
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fers  of  its  stock,  a  by-law  adopted  by  them,  forbidding  the 
transfer  of  stock  so  long  as  the  owner  is  indebted  to  the  bank«  is 
valid,  although  inconsistent  with  the  general  law  of  the  State 
governing  the  transfer  of  property.^  On  the  other  hand,  a  by- 
law of  a  company,  the  shares  of  the  stock  of  which  are  personal 
and  assignable  property,  requiring  ti*ansfers  to  be  made  only  at 
its  office  personally,  or  by  attorney  with  consent  of  the  president 
thereof,  has  been  held  contrary  to  the  general  laws  of  Massa- 
chnsetts  respecting  the  transfer  of  the  right  of  personal  property.^ 
Accordingly,  an  assignment  of  shares  by  the  vendor's  deed,  ac- 
companied by  a  delivery  of  the  certificates  to  the  vendee,  with- 
out any  transfer  on  the  books  of  the  corporation,  was  valid,  not 
only  between  vendor  and  vendee,  but  against  a  creditor  of  the 
vendor,  who  attached  the  shares  before  he  or  the  treasurer  had 
notice  of  the  transfer.' 

§  1032.  Creating  a  liien  upon  Shares*^  According  to  the 
weight  of  authority,  a  by-law  creating  a  lien  on  the  shares  of  a 
member,  for  debts  due  by  him  to  the  corporation,  is  valid  and 
binding,^  though  not  as  against  innocent  purchasers  for  value.^ 

§  1033*  Beleasing  Shareholders  from  their  Obligation  of 
Payment. — ^The  capital  stock  of  a  corporation  being  a  (rust  fund 


>  Mechanics'  Bank  v.  Merchants' 
Bank,  45  Mo.  518 ;  a,  c,  100  Am.  Dec. 
888;  cited  and  approved  in  Spnrlock 
V.  Pacific  R.  Co.,  61  Mo.  326;  distin- 
guished in  CarroU  v.  Mulianphy  Sav- 
ings Bank,  8  Mo.  App.  253.  Farmers' 
Ac.  Bank  v,  Wasson,  48  Iowa,  839; 
Chontean  Spring  Co.  v,  Harris,  20  Mo. 
888;  Moore  v.  Bank  of  Commerce,  52 
Uo.  877;  Qniner  v.  Marbiehead  &c. 
Co.,  10  Mass.  476. 

*  Sargent  v.  Franklin  Ins.  Co.,  8 
Pick.  (Mass.)  90;  #.  c.  19  Am.  Dec. 
806. 

s  Sargent  v.  Essex  Corp.,  9  Pick. 
(Mass.)  202;  Sargent  v,  Franklin  Ins. 
Co.,  8  Pick.  (Mass.)  90;  a.  c.  19  Am. 
Dec.  806. 

*  People  V.  Crockett,  9  Cal.  112; 
Mechanics'  Bank  v.  Merchants*  Bank, 
45  Mo.  513;  Sporlock  v.  Pacific  B.  Co., 


61  Mo.  319;  Farmers'  &c.  Bank  v. 
Wasson,  48  la.  839;  Planters'  &c.  Ins. 
Co.  V.  Selma  Savings  Bank,  63  Ala.  585 ; 
Lockwood  V.  Mechanics'  National 
Bank,  9  R.  I.  308;  Tonng  v,  Yongh,  23 
N.  J.  Eq.  325;  Bank  of  Holly  Springs 
9.  Pinson,  58  Miss.  421 ;  Pendergast  v. 
Bank  of  Stockton,  2  Sawyer  (U.  S.), 
108;  Knight  v.  Old  National  Bank,  8 
Cliff.  (U.  S.)  429. 

'  Anglo-California  Bank  v.  Grang- 
ers' Bank,  63  Cal.  359;  Driscoll  v. 
West  Bradley  &c.  Co.,  59  N.  Y.  96; 
Conklin  v.  Second  National  Banlc,  45 
N.  Y.  655;  Merchants'  Bank  v.  Shonse, 
102  Pa.  St.  488;  Carroll  9.  Mallanphy 
Savings  Bank,  8  Mo.  App.  249 ;  Pitot 
V.  Johnson,  33  La.  An.  1286 ;  Bullard 
V.  Bank,  18  Wall.  (U.  S.)  589;  Bank 
V.  I^nier,  11  Wall.  (U.  S.)  869. 
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for  the  secarity  of  its  creditors,  and  the  sums  retnaining  un- 
paid by  the  holders  of  the  shares  of  suchstook  in  respect  of  their 
shares  being  a  part  of  such  trust  fund, —  it  follows  that  a  by- 
law of  a  manufacturing  corporation,  allowing  the  stockholders, 
on  paying  30  per  cent,  of  their  shares,  to  forfeit  their  stock  is 
void  as  against  creditors.*  Where  a  creditor,  who  was  a  trustee 
of  the  corporation,  openly  protested  against  such  by-law,  though 
he  accepted  money  raised  under  it,  and  was  present  at  a  snbse- 
quent  meeting  of  the  trustees,  when  the  application  of  the  money 
was  directed,  and  to  which  he  assented,  —  it  was  held  that  this 
was  not  a  ratification  by  him  of  the  by-law.'  A  by-law  of  such 
a  corporation,  that  any  stockholder  paying  50  per  cent,  of  his 
shares  shall  be  discharged  from  all  future  calls  on  his  subscrip- 
tion, except  by  way  of  forfeiture,  has  been  held  valid ;  and  those 
who  had  complied  with  the  terms  of  such  by-law,  before  the  dis- 
solution of  the  corporation,  were  held  to  be  discharged  from  all 
responsibility  to  creditors.^ 

• 

§  10a4.  Reatrictinfir  the  Bight  to  Sae  in  the  Courts.— The 

right  to  appeal  to  the  courts  of  justice  for  the  redress  of  injuries 
is  a  right  which  is  open  to  all  persons  by  the  principles  of  the 
common  law,  and  it  is  an  established  principle  of  that  law  that 
parties  cannot,  by  a  mere  agreement,  either  confer  jurisdiction 
upon  the  courts,  or  oust  them  of  their  jurisdiction  over  the  sub- 
ject-matter of  particular  actions.^  Accordingly,  it  has  been  held 
that  a  by-law  of  an  insurance  company,  providing  that  any  suit 
on  the  policy  should  be  brought  in  a  certain  county  is  not  bind- 
ing on  the  assured,*^  though  it  is  held  otherwise  in  respeotof  a 
by-law  creating,  so  to  speak,  a  statute  of  limitation  in  respect  of 
the  particular  demand,  that  is,  prescribing  that  suits  to  enforce 
it  must  be   brought   within  a  certain  time,  the  time  not  being 

^  Slee  V.  Bloom,  19  Johns.  (N.  T.)  ciple,  a  custom  that  a  party  harfng 

456 ;  9.  c.  10  Am.  Dec.  278.  a  claim  due  npon  contract  may  not 

*  Ibid,  pursue  the  remedies  provided  hy  law  to 

'  Slee  V.  Bloom,  19  Johns.  (N.  Y.)  collect  it  is  not  a  good  custom.  Spears 

456;  8,  c.  10  Am.  Dec.  278.  9.  Ward,  48  Ind.  541 ;  fiianson  v.  Grand 

^  Insurance  Company  v,  Morse,  20  Lodge,  80  Minn.  509. 

Wall.  (U.  8.)  445;   Scott   v.  Avery,  5  *  Nute  v.  Hamilton  Ac.  Ins.  Co.,^ 

H.  L.  Cas.  811.    On  the  same  prin-  Gray  (Mass.),  174. 
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unreaganably  short.^  For  like  reasons,  it  has  been  held  that  the 
holder  of  a  relief  fund  certificate  in  a  mutual  benefit  society  is 
not  bound  to  exhaust,  within  the  society,  the  remedies  provided 
by  its  eonstitation  and  by-laws,  before  resorting  to  the  judicial 
coorts  to  assert  the  rights  given  him  by  such  certificate.^  But 
the  power  is  generally  conceded  to  mutual  benefit  societies  to 
provide,  by  by-laws,  for  the  redress  of  grievances ;  and  the  de- 
cision of  controversies  arising  in  respect  of  rights  in  the 
particular  society  before  the  judicatories  of  the  society, 
and  by  prescribed  methods  of  procedure,  before  invok- 
ing the  power  of  the  courts.'  Indeed,  as  already  seen,  this 
principle  extends  so  far,  not  only  in  respect  of  these  societies, 
bat  in  respect  of  religious  societies,  merchants'  exchanges,  and 
all  other  corporations  established  for  mutual  4>enefit  or  for  merely 
ideal  purposes,  and  not  merely  for  the  carrying  on  of  business 
by  means  of  a  joint  stock,  as  to  require  members  of  such  socie- 
ties, who  have  grievances  in  respect  of  their  rights  therein,  to 
exhaust  the  remedies  provided  by  the  rules  of  the  society  before 
the  corporate  judicatories,  before  the  judicial  courts  will  open 
their  doors  to  them.^  Some  courts  have  gone  so  far  as  to  hold, 
but  upon  grounds  which  must  be  regarded  as  doubtful,  that  such 
a  society  may  prohibit  actions  at  law  altogether,  by  their  mem- 
bers in  respect  of  rights  in  the  society,  and  may  make  its  own 
decisions  conclusive.^  But  it  will  appear  that  these  decisions, 
when  analyzed,  assert  no  other  principle  than  that,  where  such  a 
society,  proceeding  without  fraud,  within  the  limits  of  its  charter, 
by  the  methods  prescribed  by  its  rules  of  procedure,  the  same 
being  consistent  with  the  principles  of  the  common  law,  adjudi<- 
cates  in  respect  of  the  rights  of  a  member  within  the  society, — 
such  adjudication  is  final,  and  not  subject  to  review  by  the  judi- 


1  Amesbary  «.  Bowditch  Ac.  Ins. 
Co.,  6  Gray  (Mass.}f  £96;  Wilson  v. 
MitDA  Ins.  Co.,  27  Vt.  98;  Gray  v, 
Hartford  Fire  Ins.  Co.,  1  Blatchf .  (U. 
S.)  2S0. 

s  Snpreme  ConncU  v.  Garrigos,  104 
Ind.  1S8. 

<  Lafond  v.  Deems,  81  N.  T.  M8; 
White  V.  BrowneU,  3  Daly  (N.  T.), 
829;  Harrington  «.  Workingmen's  Ac 
Asso.,  70Ga.  340;  Poultney  o.  Bach- 


I,  SI  Hun  (N.  T.),  49;  Bauer  v. 
Samson  Lodge,  102  Ind.  262;  «.  c.  13 
Am.  &  Eng.  Corp.  Cas.  618. 

^  Ante,  §§841,  912. 

*  Anacosta  Tribe  v,  Murbach,  13 
Md.  91;  #.  e.  71  Am.  Dec.  625;  Osceola 
Tribe  v.  Schmidt,  57  Md.  98;  Black 
and  Wbite  Smiths'  Society  v.  Vandyke^ 
2  Whart.  (Fa.)  309;  «.  e.  80  Am.  Dec. 
268. 
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cial  oourte.^  If,  however,  the  by-laws  of  the  society  make  no 
provision  for  a  tribunal  to  decide  controversies  arising  between 
the  society  and  its  members,  and  a  member  is  injured  by  the  fail- 
ure of  the  society  to  fulfill  its  contract  to  pay  benefits,  he  may 
maintain  an  action  at  law  against  it  for  a  redress  of  the  injury. ' 

§  1035.  Compelllnsr  Members  to  Submit  their  Disputes  to 
Arbitration.  -—  Upon  the  foregoing  grounds,  it  has  been  held  that 
a  by-law  of  an  incorporated  merchants'  exchange,  which  com- 
pelled its  members  to  submit  their  disputes  to  arbitration,  is 
unreasonable  and  void;  since  it  has  the  effect  of  contracting 
away  the  right  which  every  person  has  of  seeking  redress  of 
grievances  in  the  judicial  courts,  according  to  the  law  of  the 
land.'  Upon  the  same  principle,  it  has  been  held  in  early  cases 
that  by-laws  prohibiting  members  of  municipal  corporatiora 
from  pursuing  their  legal  remedies  beyond  the  jurisdiction  of 
the  corporation  are  void ;  since  no  power  less  than  that  of  the 
legislature  can  deprive  the  subject  or  citizen  of  his  right  to  legal 
redress.*  In  an  old  case  in  Dyer^  the  facts  were  that  Middleton, 
a  citizen  and  haberdasher  of  London,  sued  Osborne,  another 
citizen  and  lately  his  journeyman,  in  debt  on  a  bond,  and  was 
condemned,  for  which  suit  and  costs  he  would  not  stand  to  arbi- 
tration and  by  order  of  Sir  Lionel  Ducat  and  Sir  Bowland  Hardy, 
Knights,  aldermen  of  said  city,  he  was  disfranchised,  upon  which 
he  sued  for  restoration  to  his  freedom  in  the  Queen*  s  Bench,  and 
was  restored.  Somewhat  in  line  with  these  decisions,  it  has 
been  held  that  a  clause  in  the  constitution  of  an  unincorporated 
association  requiring  the  members  to  submit  their  controversies 
to  arbitration,  has  only  the  force  and  effect  of  a  private  agree- 
ment and  like  such  an  agreement  is  revocable.^ 

§  1036.  Power  to  Enforce  by  Pecimiary  Fines. —  Li  s^eneral, 
it  may  be  said  that  corporations  have  the  power  to  enforce  their 

^  AnUf  §  914,  et  aeq.  *  Middleton's  Case,  Dyer,  S88a. 

*  Dolan  9.  Court  Good  Samaritan,  >  Heath  v.  New   York  Gold  Ez- 

1 28  Mass.  487.  change,  7  Abb.  Pr.  (N.  Y.)  (n.  8.)  K\  i 

s  State  V.  Merchants'  Exchange,  2  $.  e.  38  How.  Pr.  (N.  Y.)  168;  and  see 

Mo.  App.  96,  99 .  Savannah  Cotton  Exchange  v.  State, 

4  Player  9.  Archer,  I  Sid.  121 ;  Bal-  54  Ga.  668. 
lardv.  Bennett,  2  Barr.  778. 
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by-laws  by  pecaoiary  fines,  provided  the  fines  are  certain  and  not 
unreasonable  in  amount,  and  do  not  amount  to  a  forfeiture  of 
property.^  It  is  observed  in  an  English  work  of  reputation: 
<<  With  respect  to  the  mode  of  enforcing  by-laws  of  corporations  it 
has  already  been  observed,  that  the  power  of  enforcing  hy  penalties 
is  part  of  the  power  of  making  by-laws,  which  is  incidental  to 
all  corporations,  to  the  development  of  the  objects  of  whose  con- 
stitution such  power  is  necessary;  and  in  general  the  rule  is, 
that  a  by-law,  without  an  express  act  of  parliament,  can  only  be 
enforced  by  a  pecuniary  penalty,  which  must  be  certain ; '  the 
exception  to  the  generality  of  the  rule  being  the  cases  where  by- 
laws have  been  allowed  as  being  authorized  by  a  custom  f  ex  gratia 
in  the  city  of  Liondon,  although  they  purport  to  give  power  of 
imprisonment  by  way  of  enforcing  them."  '  In  an  authoritative 
American  work  it  is  said :  **  The  power  to  make  by-laws  necessa- 
rily supposes  the  power  to  enforce  them  by  pecuniary  penalties, 
competent  and  proportionable  to  the  offense."*  An  old  case, 
which  questioned  the  validity  of  a  by-law  of  the  city  of  London 
in  respect  of  trade  in  woolen  goods,  states  the  rule  and  the  reason 
of  it,  thus :  *^  Also  the  penalty  inflicted  on  the  offender  be  he 
citizen  or  stranger,  was  lawful,  the  oSense  being  committed 
within  the  city,  the  same  being  competent  and  proportionable  to 
the  offense ;  and  without  a  penalty  the  ordinance  would  be  in 
vain:  oderunt  peccare  tnali  formidine  poenoe.**  ^  It  has  always 
been  understood  in  this  country  to  be  the  law,  that  a  corporation 
may  make  a  reasonable  and  valid  by-law,  and  annex  a  fine  or 


1  CahUl  V.  Kalamazoo  Mnt.  Ins. 
Co.,  2  Dong.  (Mich.)  124;  #.  e.  48  Am. 
Dec.  457,  462. 

*  Citing  Bosworth  v.  Bnrgen,  7 
Mod.  459;  8,  c.Lutw.  1324;  Leathly  9. 
Webster,  Sayer^  252. 

<  Grant  Corp.  84. 

^  Ang.  &  A.  Corp.,  §  860. 

*  The  Chamberlain  of  London's 
Case,  5  Co.  Hep.  636.  In  the  City  of 
London's  Case,  S  Co.  Rep.  241,  253,  a 
similar  doctrine  is  laid  down.  "A  con- 
stitntlon  cannot  be  made  on  pain  of 
imprisonment;  and  the  case  cited 
before,  of  Trin.  41  Eliz.  inter  Waltham 


and  Austen,  that  a  constitation  cannot 
be  made  on  pain  of  forfeiture  of 
goods,  therefore  it  ought  to  be  on  a 
reasonable  pecuniary  pain  or  not  at 
all."  8.  c.  8  Leon.  265.  To  the  same 
effect  see  Mobile  v.  v.  YuiUe,  8  Ala. 
187;  8,  e.  86  Am.  Dec.  441.  In  Rex  v. 
Newdigate,  Comb.  10,  it  was  '<  re- 
solved that  the  city  of  London  cannot 
set  a  fine,  etc.,  for  the  non-perform- 
ance of  a  by-law."  But  this  seems 
clearly  not  to  be  law.  But  this  doc- 
trine was  overthrown,  as  above  seen, 
and  has  never  been  the  law  in  this 
country. 
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penalty  to  its  non-performaDce,  which  fine  or  penalty  may  be 
recovered  by  an  action  of  debt.  Indeed,  this  is  the  foandation 
of  all  recoveries  of  fines  in  the  police  courts  of  American  towns 
and  cities.  Although  the  preceding  has  some  of  the  incidents  of 
a  criminal  proceeding,  yet  for  many  purposes  it  is  regarded 
merely  as  an  action  for  debt  at  common  law,  to  recover  a  penalty 
annexed  by  a  by-law  to  the  doing  or  omitting  of  a  particular  act. 

§  1037.  Cannot  be  Enforced  by  a  Forfeiture  of  Property.  — 

An  exception  to  the  foregoing  rule  is  that  a  corporate  by-law 
cannot  be  enforced  by  a  forfeiture  of  the  property  of  a  default- 
ing member.^  Accordingly,  it  was  said  that  a  municipal  corpo- 
ration cannot  ordain  the  seizure  and  sale  of  a  falling  warehouse, 
constituting  an  obstruction  in  a  public  river,  in  case  the  owner 
refuses  to  remove  it,  under  a  clause  in  its  charter  £:iving  it  power 
to  pass  by-laws  to  remove  such  obstructions,  and  to  enforce  the 
same  by  penalties  not  exceeding  a  certain  sum.'  But  this  prin- 
ciple, when  stated  with  reference  to  municipal  corporations^  must 
be  understood  with  the  qualification  that  it  has  been  found 
necessary  for  the  preservation  of  the  public  health  from  the  ca- 
lamities which  would  spring  from  epidemics,  to  vest  in  boards  of 
health  or  other  municipal  or  gua^e-municipal  bodies,  the  power 
to  condemn  as  nuisances  and  to  remove  or  destroy  property 
the  existence  of  which  is  plainly  dangerous  to  the  public  health. 
This  power  rests  on  the  footing  of  the  abatement  of  public  nui- 
sances, and  not  on  the  footing  of  imposing  forfeitures  for  the 
non-performance  of  corporate  laws.  A  by-law  of  an  incorpo- 
rated society  of  tradesmen  to  the  effect  that  every  freeman  using 
or  not  using  said  art,  mystery  or  trade,  should  pay  yearly  to  the 
company  eight  shillings,  to  be  paid  quarterly,  and  that  every 
journeyman  of  the  company  should  pay  to  the  company  four 
shillings,  to  be  paid  quarterly,  and  that  every  person  refusing  so 
to  pay  should  forfeit  twice  the  sum  named,  has  been  held  badf 
inasmuch  as  it  did  not  appear  that  any  rightful  expenditure  of 

1  Kirk  9.  Nowill,  1  T.  R.  118.   Com-  Stuyvesant  v.  Mayor  &c  of  New  Toris, 

pare  Mayor  &c.  of  New  York  v.  Ord-  7  Cow.  (N.  Y.)  588. 
renaxi,12  Johns.  (N.  Y.)  122;  Dunham  >  Hart  v.  Albany,  9  Wend.  (N.  Y.) 

•    Bochester,    5  Cow.    (N«  Y.)  462;  571;    8.   c.    24    Am,    Dec,    165,  per 
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the  companj  required  sach  a  oontribation.^    Bat  this  principle 
does  not  extend  so  far  as  to  involye  a  provision  in  a  policy  of 
mutual  inguranoej  that  it  shall  become  void,  in  case  default  is 
made  in  the  payment  of  assessments  on  the  premium  owned  for 
the  period  of  thirty  days.     This  is  a  good  condition,  because  it 
derives  its  force  from  the  mutual  consent  of  the  parties ,  and  is 
not  in  inviiumJ^    Nor  does  it  extend  so  far  as  to  invalidate  those 
by-laws  of  iuiUual  bejiefit  sodeties^  which  proride  for  a  suspen- 
sion from  meml)ership,  or  a  forfeiture  of  membership  and  of  the 
benefit  certificate  of  the  member,  upon  the  non-payment  of 
dues.'    The  reason  is  that  members  may  contract  among  them- 
selves for  a  forfeiture,  the  same  not  being  opposed  to  express 
law  or  to  public  policy ;  and  that  in  schemes  of  mutual  insur- 
ance the  integrity  of  the  fund  and  the  safety  of  the  scheme  de- 
pend upon  each  member  complying  with  the  rules  by  making 
the  prescribed  payments.    Upon  like  grounds,  the  following  by- 
law by  a  mutual   insurance   company  was  held  valid:  '<  Every 
member  of  this  company  shall  be  and  hereby  is  bound  and 
obliged  to  pay  his  portion  of  all  losses  and  expenses  happening 
and  accruing  in  said  company.     And  if  any  member  shall,  for 
the  space  of  thirty  days  after  the  publication  of  notice  as  hereto- 
fore directed,  neglect  or  refuse  to  pay  the  sum  assessed  upon 
him,  her,  or  them,  as  his,  her,  or  their,  proportion  of  any  loss 
as  aforesaid,  in  such  case  the  directors  may  sue  for  and  recover 
the  whole  amount  of  his,  her  or  their,  deposit  note  or  notes, 
with  costs  of  suit ;  and  the  money  thus  collected  shall  remain  in 
the  treasury  of  said  company,  subject  to  the  payment  of  such 
losses  and  expenses  as  have  accrued  or  may  thereafter  accrue ; 
and  the  balance,  if  any  remain,  shall  be  returned  to  the  party 
from  whom  it  was  collected,  on  demand,  after  ninety  days  from 
the  expiration  of  the  term  for  which  assurance  was  made." 
The  court  reasoned  that  it  could  not  be  deemed  a  forfeiture  that 
a  party  was  compelled  to  pay  his  note  sooner  than  he  would  oth- 
erwise be  liable  to  pay  it,  or  to  pay  a  larger  amount  than  would 
otherwise  be  required.     **The  by-law/'  said  Felch,  J.,  **does 
not  purport  to  compel  him  to  pay  more  than  the  amount ;  hut 

1  London  Tobacco  Pipe  Makers  Co.  *  Beadle  v.  Chenango  &c.  Ins.  Co., 

V.  Woodroffe,  7  Bam.  &  Cress.  888,     8  Hill  (N.  Y.),  161. 
853.  »  Post,  TlUe  11. 
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to  enforce  the  collection  of  the  whole,  to  be  held  in  the  treasury, 
for  the  payment  of  assessments  due  and  to  be  thereafter  made,  -- 
the  balance,  if  any  remain  after  the  payment  of  such  assess- 
ments, to  be  returned  to  him  after  the  policy  shall  have  expired. 
But  when  was  the  note  payable?  By  its  very  terms  it  was  pay- 
able in  such  portions  and  at  such  times  as  the  directors  of  the 
company,  agreeably  to  their  act  of  incorporation,  might  require. 
Under  the  charter  the  whole  premium  might  have  been  required 
in  advance.  If  the  directors  require  the  whole  amount  to  be 
paid  at  once,  in  case  of  delinquency  in  the  payment  of  any  in- 
stallment, it  seems  to  me  to  be  precisely  in  accordance  with  the 
terms  of  the  contract ;  and  surely  that  cannot  be  deemed  a  for- 
feiture which  provides  for  the  collection  of  the  sum  agreed  to  be 
paid  precisely  according  to  the  terms  of  that  agreement."  ^ 

§  1038.  Nor  by  a  Forfeiture  of  Shares.  —  On  the  same  prin- 
ciple, it  is  not  competent  for  a  corporation,  unless  the  power  is 
expressly  given  in  its  charter,  to  enforce  a  by-law  by  the  penalty 
of  a  forfeiture  of  the  shares  of  a  member.'  Thus,  under  a  char- 
ter provision  giving  a  corporation  power  **  to  make  by-laws,  not 
inconsistent  with  any  existing  law,  for  the  management  of  its 
property,  the  regulation  of  its  affairs,  and  the  transfer  of  its 
stock,"  it  is  not  competent  for  the  corporation  to  enact  a  by-law 
declaring  that  the  slock  of  its  members  shall  be  forfeited  for 
default  in  the  payment  of  calls.'  In  this  last  case  the  doctrine 
was  thus  stated  by  Nelson,  C.  J.:  "The  corporation  possesses 
the  power  to  make  by-laws  not  inctmaieteTU  with  any  existing  law, 
for  the  management  of  its  property,  the  regulation  of  its  affairs, 
and  the  transfer  of  its  stock.^  This  is  the  broadest  general  power 
conferred  upon  it;  but  it  is  not  new,  and  would  have  existed  as 
incidental.     When  taken  as  incidental  it  must  be  exercised  in  con- 


1  CahlU  V,  Kalamazoo   Mat.  Ins.  back  o.  Salt  Springs  National  Bank, 

Co.,  3  Doug.  (Mich.)   124,   126;  «.  c.  63  Barb.  (N.  Y.)  495,  606,Re  Loni;  Is- 

48  Am.  Dec.  467,  462.  land  R.  Co.,  19  Wend.  (N.  Y.)  S7;  s. 

>  That  a  by-law  of  a  corporation  c  82  Am.  Dec.  429. 

cannot  impose  a  forfeiture  of  shares  *  Re  Long  Island  R.  Co.,  19  Weod. 

of  stock  or  of  goods,  or  of  any  cor-  (K.  Y.)  87;  «.  c.  82  Am.  Dec.  429. 

porate  interests  as  a  penalty  for  its  ^  Citing  the  statute,  1  Ref .    Stats. 

breach  was  held  in  Master  Stevedore's  N.  Y.  602;  §  1,  sub-sec.  6. 
Assoc.  V.  Walsh,  2  Daly,  1>  14;  Rosen- 
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formity  to  the  general  law  of  the  land,  that  being  the  rule  to 
regulate  the  proceeding  of  artificial  bodies^  as  well  as  the  con- 
duct of  ^mlural  persons f  independently  of  express  provisions  of 
the  charters  of  those  companies  to  the  contrary.     This  general 
law  has  ascertained  the  rights  of  person  and  of  property  of  the 
citizen,  and  established  modes  of  proceeding  in  case  of  a  viola- 
tion of  them;  and  corporate  bodies  must  conform   to  them,  in 
seeking  redress,  the  same  as  individuals.     The  former  can  no 
more  take  the  remedy  into  their  own  hands  than  can  the  latter. 
So  strict  has  this  salutary  principle  of  subjection  been  held  in 
England,  that  even  a  by-law  in  pursuance  of  an  express  power  in 
a  charter  granted  b^  the  king,  is  void,  if  contrary  to  the  common 
law  or  act  of  parliament.^    Thus,  a  by-law  imposing  a  forfeiture 
of  goods  is  void,  though  the  letters-patent  authorized  it ;  and  a 
power  granted  to  a  corporation  of  dyers  to  search,  and  if  they 
found  cloth  dyed  with  logwood  to  seize  it  as  forfeited,  was  ad- 
judged void  as  contrary  to  Magna  Oharta.     On  this  same  princi- 
ple, by-laws  in  restraint  of  trade  are  adjudged  void.'    "  So,  a  by- 
law that  may  be  lawful  cannot  be  enforced  by  an  extraordinary 
penalty,  such  as  imprisonment  or  forfeiture  of  goods,  or  by  dis- 
tress and  sale  of  goods  ;  for,  by  the  general  law  of  the  kingdom, 
no  man  is  to  be  imprisoned,  or  dispossessed  of  his  goods  and 
chattels  nisi  per  legale  judicium  parium  suorum^  vel  per  legem 
ieri'ce ;  and  if  such  penalties  were  allowed,  corporations  would  be 
enabled  to  set  up  private  particular  laws  in  contravention  of  the 

law  of  the  land,  which  is  against  the  nature  and  essence  of  a  by- 
law.''3 

§  1039.  Otherwise  where  Power  Expressly  Conferred  by 
Charter.  — The  power  of  a  corporation  to  declare  a  forfeiture  of 
its  stock  for  the  non-payment  of  calls  or  assessments,  is  upheld 
where  the  power  is  expressly  given  by  charter.     No  decision,  so 

1  Citiog  1  Kyd   Corp.    109;  WiU.  Compton,  7  Dowl.  &  Ry.  601;  1  Bac. 

Corp.  95;  Ang.  &  A.  Corp.  186;  City  of  Abr.  647;  Ang.  &  A.  Corp.   184;  WUI. 

London's  Case,  8  Coke    Rep.    241;  2  Corp.  142. 

Inst.  47;  Kirk  v.  Nowill,  1  T.  R.  118.  <  Re  Long  Island  R.  Co.,  19  Wend. 

>  Citing  Tailors  of  Ipswich  Case,  (N.  Y.)  3?;  «.  c.  32  Am.  Dec.  429,  488; 

11  Coke  Rep.  53;  Harrisons.  Godman,  citing  to  the  last  observation,  Clark's 

1  Borr.  12;  WooUey  v.  Idle,  4  Burr.  Case,  5  Coke  Rep.  64;  Wm.  Corp.  98; 

1961;    Chamberlain     of     London    v,  1  Bac.  Abr.  661. 
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f «r  aa  the  writer  is  aware,  goes  to  the  length  of  holding  that  «a 
act  of  the  legislatare,  conferring  upon  a  oorporation  saoh  a  power, 
is  unoonstitationaly  as  being  in  conflict  with  any  provisions  of  our 
American  oonstitations  which  hare  been  drawn  from  ICagoi 
Gbarta.^ 

S  1040.  The  Fiae  ot  Penally  Most  be   Oertate.  —  '<  The 

penalty  most  be  a  sum  certain,  and  not  left  to  the  arbitrary  as- 
sessment of  the  governing  board  of  the  company  onder  the  eir- 
cnmstances  of  the  particolar  case,  even  though  the  utmost  limit 
of  the  same  be  fixed ;  for  this  would  be  allowing  a  party  to  as- 
sess his  own  damages."  '  Thus,  where  the  City  of  Mobile  passed 
an  ordinance  providing  for  tiio  licensing  of  the  business  of  bak- 
ers, prescribing  the  character  of  the  bread  and  the  price  of  the 
loaves,  etc.,  and  annexed  to  its  violation  a  fine  not  exceeding  f  60^ 
It  was  said :  *^  The  by-law  in  this  case  being  not  for  a  sum  cer- 
tain, but  for  such  sum,  not  exceeding  $50,  as  the  corporation 
coart  might  think  proper  to  impose  as  a  fine,  cannot  be  sap- 
ported.''  *  But  in  a  sabseqaent  case  in  the  same  State,  a  by  Jaw 
imposing  a  fine  not  exceeding  $50  for  quarreling,  wrestling, 
fighting,  etc.,  was  held  good,  the  conrt  saying:  ^*  A  reasonable 
discretion  is  given,  to  be  exercised  within  certain  limits ;  and  we 
can  see  no  objection  which  coold  be  urged  to  such  a  by-law, 
which  conld  not,  witii  equal  propriety.,  be  made  to  any  law  in- 
vesting; courts  or  juries  with  discretion  in  appoortioning  the  fine 
to  the  offense,  being  restricted  within  reasonable  bound^^.  The 
power  of  making  just  discriminations,  so  as  to  advance  the  ends 
of  justice,  and  mete  out  to  every  violation  of  the  law  a  punish- 
ment proportioned  to  its  demerits,  should  reside  somewhere;  and 
since  the  charter  invests  the  corporation  with  the  power  to  pass 
such  by-law,  and  to  create  proper  sanctions,  we  do  not  conceive 
that  the  law  in  question  is  at  all  unreasonable,  or  uncertain,  in 

1  Cases coBStralnK this  powerifhere  80;  Instone  v,  Frankfort  Bridge  Co., 

conferred  by  statute :  Jenkins  v.  Union  2  Bibb  (Ky .),  576 ;  «. «.  5  Am.  Dec.  688. 
Turnp.  Co.,  1  Caines  Cas.  (N.  Y.)  86;  «  Ang,  &  A.  Corp.,  §  SCO;  Weed  v. 

Union  Tump.  Co.  o.  Jenkins,  1  Caines  Seari,  J.  Bridg.  139, 141;  Scarniiig'B 

Sep.  881;  Ooshen  &c.  Turnp.  v.  llur-  Case,  S   Leon.  8;  Mobile  v.  Y&llie,3 

tla,  9  Johns.  (N.  Y.)  218;  8,  c.  6  Am.  Ala.  137;  «.  c.  86  Am.  Dec  441. 
Dec  278;  Andover  &c.  Turnp.  Co.  v,         *  MobUe  v.  YuiUe,  mpra. 
Qould,  6  Mass.  40*.  «.  e.  4  Am.  Dec. 
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thai  sense  which  renders  it  yoxd. ''  ^  This  must  be  accepted  as 
the  prevailing  view,  especiallj  as  regards  the  by-laws  of  munici- 
pal eorporations.  It  is  believed  that  no  very  recent  case  can  be 
foand  which  has  held  a  corporate  by-law  void  for  uncertainty, 
where  it  goes  no  further  than  to  fix  the  maocimum  of  the  penalty. 
Such  a  by-law  should  be  construed  as  fixing  the  penalty  at  the 
maximum,  and  committing  to  the  corporate  judicatory  the  power 
of  mitigation,  according  to  circumstances.  On  this  principle  a 
by-^law  with  a  penalty  oi  five  pounds  or  less^  at  the  discretion  and 
pleaeore  of  the  master  and  wardens,  so  that  it  be  not  less  than 
forty  shillings,  has  been  held  not  void  for  uncertainty  in  respect 
of  the  amount  of  the  penalty.^  Baron  Parke  said:  *<  In  the  ab- 
sence of  any  other  authority  to  the  contrary,  we  do  not  see  any 
objection  to  this  mode  of  fixing  the  penalty.  It  is  a  certain  pen- 
alty of  five  pounds,  with  a  power  of  miiigation  not  below  two 
pounds;  and  we  do  not  think  this  is  unreasonable."  ' 

§  104:1»  Making  the  GorporaAlon  a  Judge  In  its  Own  Case. — 

Nor  is  the  view  thrown  out  in  one  or  two  ancient  cases  ^  that  the 
fixing  of  the  penalty  at  a  maximum  with  the  power  of  making  it 
lees  according  to  circumstances,  has  the  effect  of  making  the  cor- 
poration a  judge  in  its  own  case,  in  the  sense  which  is  opposed  to 
the  principles  of  the  common  law.  Every  corporation  in  the  en- 
forcement of  its  by-laws,  must  necessarily  be  in  the  first  instance 
a  judge  in  its  own  case,  in  the  sense  of  these  old  cases;  because 
it  must  necessarily  determine,  by  some  sort  of  a  proceeding  judi- 
cial in  its  nature,  whether  or  not  the  by-law  hus  been  infringed, 
before  it  can  impose  the  penalty  thereby  given.  Such  a  princi- 
ple would  deny,  not  only  to  municipal  corporations,  but  also  to 
mutual  benefit  societies,  religious  societies,  merchants'  exchanges, 
social  clubs,  and  many  other  private  corporations  and  societies, 
the  power  to  enforce  through  their  constituted  judicatories,  their 


1  Himtsville  v.  Phelps,  27  Ala.  55, 
5S;  oyermling  on  this  point  Mobile  v. 
Tnllle,  8  Ala.  187;  #.  c  86  Am.  Bee 

*  Piper  V.  Chappell,  14  Mees.  &  W. 
624  (explaining  Wood  v.  Sear]»  J. 
Bridg.  141).  In  the  case  in  J.  Brldg. 
the  penalty  assessed  by  the  by-law  was 


a  snm  not  exceeding  forty  shillings, 
and  it  was  held  to  be  had ;  bnt  Baron 
Parke  pointed  ont,  in  Piper  v,  Chappell, 
that  It  mi|(ht  hare  been  held  bad  opon 
other  objections. 

s  Piper  17.  Chappell,  14  Mees.  &  W. 
624,  649. 

^  See  the  preceding  section. 
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valid  rules  and  regulations,  subject  to  the  superintendence  of  tke 
judicial  courts.  The  view  thrown  out  in  the  passage  from 
Angell  and  Ames  and  other  works  on  corporations  that  the  by-law 
giving  a  discretion  to  the  corporation  as  to  the  amount  of  the  fine, 
makes  the  corporation  a  judge  in  its  own  case,  was  thus  disposed 
of  by  the  Supreme  Court  of  Alabama:  <*  That  the  corporation 
is  made  the  judge  in  its  own  case  is  no  objection,  since  it  applies 
equally  whether  the  penalty  is  for  a  specific  sum,  or  fixed  within 
certain  limits.  The  question  whether  the  ordinance  has  been 
violated,  is  to  be  determined,  in  either  case,  by  the  corpora- 
tion." *  In  a  case  in  the  Court  of  Common  Pleas  of  the  City  of 
New  York,  in  which  Daly,  F.  J.,  wrote  the  opinion  of  the  coart 
with  his  customary  learning  and  discrimination,  these  principles 
were  recognized,  and  a  by-law  of  a  corporation  of  which  the  de- 
fendant was  a  member  called  ^*  The  Master  Stevedores'  Associa- 
tion," to  the  effect  that  if  any  member,  after  an  investigation  by 
a  committee,  should  be  found  guilty  of  working  for  less  than 
the  prices  fixed,  he  should  forfeit  to  the  association  twenty-five 
per  cent,  of  the  amount  of  such  bill  as  fixed  by  the  association, 
which  penalty  might  be  collected  in  the  name  of  the  corporation 
by  due  process  of  law, —  was  held  not  void  for  uncertainty,  with- 
in the  foregoing  rule.  While  the  court  recognized  the  principle 
that  a  by-law  of  a  corporation  cannot  be  enforced  by  a  forfeiture 
of  goods,  that  being  contrary  to  Magna  Charta^  they  nevertheless 
regarded  this  by-law  as  not  establishing  a  forfeiture  but  a  pecu- 
niary penalty  merely,  which  was  sufiSciently  ceilaiu.^ 

§  1042.  Views  as  to  the  Proper  Measure  of  such  Fines.  ^ 

In  a  recent  excellent  work  on  the  subject  of  building  associa- 
tions the  following  suggestions  occur:  **  The  proper  measure  of 
fines  is  the  real  damage  the  building  association  sustains  from  the 
failure  of  a  member  to  pay  his  dues,  which  damage  is  really 
equal  to  the  interest  on  the  amount,  together  with  the  proportion 
coming  to  it  from  the  then  attainable  premiums  upon  the  sale  of 
money.  The  fine  should  be  slightly  in  excess  of  this,  so  as  to 
make  it  more  profitable  to  the  member  to  pay  promptly  than  to 

>  Hnntsville  v.  Phelps,  tupra.  ^  Master  Stevedores*  AsBociatloDv. 

Walsh,  2  Daly  (N.  Y.),  1,  H. 
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lag  behind.     ...     A  fine  of  from  one  to  two  per  oent.  per 
month  would,  in  nearly  all  cases,  be  sufficient  and  just."  ^ 

§  1043.  Illustrations:  By-Laws  of  Bnildinir  Associations  Im- 
posingr  Excessive  Fines.  —  This  principle  has  been  applied  to  build- 
ing   associations^  so  as  to  invalidate  by-laws  of  such  associations  which 
impose  excessive  fines  upon  their  members  for  the  non-payment  of  their 
monthly  dues.     Treating  of  this  subject,  in  view  of  a  statute  of  that 
State,  the  Supreme  Court  of  Ohio  have  said:  ^^  It  is  to  be  regretted 
that  the  legislature  was  not  more  specific  in  making  the  grant  of  power 
thus  intended  to  be  conferred.     .     •     .    That  there  are  limits,  however, 
beyond  which  the  corporation  by  its  by-laws  cannot  go,  is  undoubted : 
1.  The  amount  of  the  fine  must  be  reasonable.     2.  It  can  be  imposed 
only  by  way  of  punishment  for  some  delinquency  in  the  performance  of 
a  duty  which  the  member  may  owe  to  the  corporation  by  reason  of  his 
membership.     8.  It  is  unreasonable,   and  therefore  we  assume  that  the 
legislature  did  not  intend  that  more  than  one  fine  should  be  imposed  for 
the  same  delinquency."  ^    -    -    -    -    A  by-law  of  a  building  associa- 
tion in  Pennsylvania  prescribed  that  ^^  each  and  every  stockholder  or 
trustee  who  shall  iveglect  or  refuse  to  pay  his  monthly  dues  or  interest 
as  often  as  the  same  shall  become  due  and  payable,  shall  forfeit  and  pay 
the  additional  sum  of  ten  cents  monthly  on  each  and  every  dollar  due 
by  him."     It  was  held  that  this  by-law  was  unreasonable  and  extor- 
tionate,  and  theitBby  void.     The  court,  speaking  through  Green,  J., 
said:  ''It  is  clear  the  ten  cents  penalty  or  forfeiture  is  to  be  paid 
monthly.    This  being  so,  it  is  to  be  repeated  every  month  during  which 
the  amount  due  remains  unpaid.    The  effect  of  this  would  be  that,  if, 
at  the  end  of  December  in  any  year,  the  member  was  indebted  fifty  dol- 
lars to  the  association,  and  remained  so  throughout  the  year  following, 
he  would  then  owe  as  a  fine  twelve  times  the  original  penalty  on  that  one 
default ;  in  other  words,  one  hundred  and  twenty  per  cent,  upon  the 
principal  sum  for  which  default  was  made.     In  addition  to  this,  he 
would  also  owe  the  full  interest  he  might  be  paying  on  the  amount  ex- 
pressed in  his  obligation,  no  matter  how  usurious  that  interest  might  be. 
Still  further,  as  the  balance  is  to  be  struck  at  the  end  of  each  month, 
the  member  would  owe  at  that  time  all  that  he  owed  at  the  end  of  the 

1  Bndllch  Build.  Asso.,§  418;  citing  >  Hsgeman  v.  Ohio  &c.  Asso.,  26 

Ocmnlgee  &c.  Asso.,  V.Thomson,  62  Oh.    St.    186,  202;   quoted  with  ap- 

Oa.  427.    The  above  language  was  ap-  proral  in  Lynn  v.  Freemansburg  kc. 

proved    by  the    Supreme   Court  of  Asso.,  117  Pa.  St.  1;  «.  «.  2  Am.  St. 

Pennsylvania  in  Lynn  «.  Freemans-  Rep.  689. 
bnrg  &c.  Asso..  117  Pa.  St  1 ;  s,  e.  2 
Am.  St.  Bep.  689,  648. 
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preceding  month,  and,  in  addition  thereto,  the  interest  and  penal^  lor 
the  current  month,  besides  the  dnes ;  and  the  aeeoont  would  he  made 
up  by  charging  him  with  ten  per  cent,  upon  the  principal,  the  interest 
and  the  fine  due  at  the  end  of  the  preceding  mmith,  and  adding  them 
to  the  dues  and  interest  of  the  current  month*  If  another  default  wsb 
then  made,  the  same  process  would  be  repeated  at  the  end  of  each  sno- 
oeeding  mcmth  during  the  continuance  of  the  defaults.  It  is  needless 
to  enter  into  a  detailed  computation  to  show  what  the  aggr^ate  result 
of  such  a  process  would  be  in  any  given  case.  That  it  is  unreasonable, 
extortionate,  and  oppressive  to  the  last  degree,  must  be  at  once  con- 
ceded. Jf  the  monthly  penalty  were  a  hundred  per  cent^  instead  of  ten. 
it  would  only  be  a  difference  in  degree  not  in  character.  Of  course,  if 
there  is  an  unlimited  right  to  impose,  by  means  of  a  by-law,  any  amonnt 
of  fine  or  penalty  which  the  association  may  please  to  ordain,  and  the 
law  is  powerless  to  interfere,  the  resulta  must  be  accepted,  do  matter 
how  unjust  or  oppressive  they  may  be.  But  we  do  not  so  undtfstaod 
the  law  upon  thk  subject."  ^ 

f  1044«  Imposing'  Fine  for  Kon-Aeoeptanee  of  »  CorpenUe 
Office.  — A  by-law  ^^  tiiat  if  oay  person  who  shall  be  ehosen  to  be 
warden  shall  refuse  to  accept  the  office  and  take  the  oath,  he  shafl  for- 
feit 6^  13a.  4d.  ,*'  has  been  held  a  good  by4aw«  Tlie  words  any  persoa, 
are  understood  to  mean  any  person  eli^Me  by  the  terms  ol  the  <^irter 
to  the  office  of  warden.  It  is  therefbre  not  a  good  objection  to  sne^  » 
by-law  that  the  word  persona  Is  indeAnite.*  The  proprietf  of  such  a 
fine  was  upheld  by  strong  reasoning  in  an  earlier  case,  in  wiilch  the  vaficBt^ 
oi  a  by-law  of  the  corporatioB  of  London  imposing  a  penalty  for  refus- 
ing to  take  the  office  of  sheriff  without  reasonable  excuse  was  held  good. 
It  was  reasoned  that,  as  the  corporation  was  bound  to  nominate  suefa 
officers  every  year  under  penalty  of  a  forfeiture  of  its  charter,  some 
member  must  of  necesdty  take  tite  office ;  and  it  is  manifestly  a  thing 
necessary,  of  comm<Mi  right,  ^at  there  shonM  be  a  coercive  poirer  in 
every  corporation  to  compel  their  own  members  to  submit  to  their  coo- 
stitntion ;  and  it  will  be  a  forfeiture  of  that  charter,  if  the  office  of  sheriff 
is  not  yearly  supplied ;  and  tiierefore,  to  prevent  this  mischief,  it  is  of 
necessity  that  they  should  make  by-laws  eonceming  it ;  and  now,  tbe 
sheriffwick  of  Middlesex  being,  by  the  King's  grant,  annexed  to  the 
corporation,  it  must  be  executed  by  the  members  thereof,  and  be  sub- 
ject to  their  by-laws.     .     •     .    The  excuse  which  this  by-law  gives  is  for 

^  Lynn  v.  Freemansburg  &c.  Asao,  v,  Woodroffc,  7  Bam.  &  Cress.  W 

117  Pa.  St.  1;  «.  c.  2  Am.  St.  Rep.  639.  852  (oyerrnllDg  Mayor  of  OxiorA  t. 

<  London  Tobacco  Pipe  Makers  Co.  Wlldgoose,  3  Lev.  2^3). 
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the  ease  of  the  members  of  this  corporation ;  othennse  ix>th]ng  but  an  in- 
Tincible  incapacity  could  have  excused  a  citizen  who  was  elected  sherifl.^ 

§  1045.  Imposing  Fines  for  Non-Attendance  at  Corporate 
Meetings.  —  A  by-law  of  an  incorporated  guild  of  tradesmen  which 
imposed  a  fine  on  every  master  workman  or  assistant  who  should  not 
attend  the  courts  to  be  holden,  has  been  held  to  be  a  valid  by-law,  — 
Lord  Tenterden,  C.  J.,  saying:  '^To  the  subject-matter  of  these  by- 
laws no  legal  exception  can  be  made.  Attendance  at  corporate  assem- 
Uies,  and  acceptance  of  a  corporate  offiee,  la  a  duty  each  member  owes 
to  the  corporation  to  which  he  belongs."  ' 

$  1046.  B^r-lawa  Beynlating  the  Condnct  of  Members.  — 

By-laws  segulating  the  condiLct  of  members  of  the  corporation  or 
aoeiety,  and  providing  for  trial,  auspension  and  expulsion  for 
miseonduci  are  upheld  by  the  courts  when  they  do  not  violate 
any  of  the  fundamental  rules  of  right  imbedded  in  the  common 
law,  or  the  constitutional  or  statute  law  of  the  State.  Indeed  it 
is  the  primary  ofElce  and  conception  of  a  corporate  by-law  that 
it  is  a  rule  for  the  conduct  of  the  members  among  themselves ; 
a  subject  whioh  has  been  considered  in  the  next  preceding  chap- 
ter.* 

{  1047.  Disinclination  of  the  Courts  to  Interfere  with  the 
By-laws  of  Societies.  — The  by-laws  of  those  corporations  which 
might  be  classed  under  the  general  designation  of  private  aoeieties^ 
to  distii^nish  them  from  municipal  or  otiier  public  corporations 
on  the  one  hand,  and  from  strictly  joint  stock  or  pecuniary  cor- 
porations on  the  other,  are  regarded  as  standing  in  the  nature  of 
contracts  among  the  members,  —  engagements  which  they  have 
Yoluntarily  entered  into  for  their  own  government.  When  these 
engagementa  are  not  opposed  to  express  legal  prohibition,  or 
contrary  to  public  policy,  the  courts  manifest  the  same  disinclina- 
tion to  interfere  with  them  which  they  manifest  toward  interfering 
with  otiier  contracts.  This  is  especially  true  of  societies  organ- 
ized for  ideal  purposes,  for  the  advancement  of  religion,  morals, 

^  Bex    o.    Larwood,    Carth.    806.  «u  Woodroffle,  7  Bam.  ft  Cress.  888, 

See  also  London  City  v.  Vanacker,  852. 

Gbrth.  480,  488.  <  Flint  v.  Pier6e,  99  Mass.  88,  70;  s, 

'  LondoQ  Tobacco  Pipe  Makers  Co.  e.  96  Am.  Dec  681;  ante^  §  849,  et  seq, 
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or  for  social  purposes,  or  for  the  amusement  of  their  members. 
It  reaches,  on  the  one  hand,  as  far  as  chambers  of  commerce  and 
merchants'  exchanges,  and  on  the  other,  takes  in  merely  social 
clubs,  incorporated  or  unincorporated.^  If  such  by-laws  prove 
to  be  inconvenient  or  embarrassing,  this,  it  has  been  eaid,  fur- 
nishes no  excuse  to  the  members  for  disobeying  them,  although  it 
may  suggest  the  expediency  of  altering  them.' 

§  1048.  Valid  in  Part  and  Void  in  Part.  —  As  in  the  case 
of  a  statute  of  the  State,  and  in  conformity  with  a  rule  elsewhere 
explained,'  if  a  by-law  consists  of  several  distinct  and  severable 
parts,  some  of  which  are  unauthorized  and  void,  this  does  not  affect 
the  validity  of  the  other  parts.  In  other  words,  a  by-law,  like  a 
statute,  may  be  valid  in  part  and  void  in  part,  and  the  bad  may  be 
rejected)  where  it  is  so  far  disassociated  from  the  good  as  to  lead 
to  the  conclusion  that  the  good  might  have  been  enacted  without 
the  bad.^  But  where  the  bad  and  the  good  are  so  connected  as 
to  lead  to  the  conclusion  that  the  good  portion  would  not  have 
been  enacted  without  the  bad,  the  bad  portion  vitiates  the  whole 
and  the  whole  must  fall.*  ^<  Where  a  parcel  of  by-laws  come 
before  us  together,  some  good  and  some  bad,  they  may  be 
severed;  but  not  so  where  the  sense  is  entire."*  <*  Where  a 
by-law  is  entire,  each  part  having  a  general  influence  over 
the  rest,  if  one  part  is  void,  the  whole  is  void;  but  where 
a  by-law  consists  of  several  distinct  and  independent  parts, 
though  one  or  more  of  them  is  void,  the  rest  are  valid.  And 
this  rule  is  applicable  to  the  different  clauses  of  the  same  by- 


1  See  Lonbat  v.  Leroy,  15  Abb. 
New  Cas.  (N.  Y.)  1,  and  note,  p.  44; 
Olery  r.  Brown,  51  How.  Pr.  (N,  Y.) 
92;  People  v,  St.  George*8  Society, 
28  Mich.  261;  Savannah  Cotton  Bx- 
change  v.  State,  54  Ga.  668 ;  Dawkins 
v.  Antrobus,  17  Ch.  Diy.  615;  Hussey 
V.  Gallagher,  01  Ga.  86;  People  v. 
Board  of  Trade,  80  111.  134;  Lafond  v. 
Deems,  81  N.  Y.  507,  affirming  judg- 
ment of  General  Term  reversing  the 
judgment  of  the  Special  Term,  re- 
ported In  1  Abb.  N.  C.  (N.  Y.)  318  and 
52  How  Pr.  (N.  Y.)  41  (the  decision 
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of  the  General  Term  seems  not  to  be 
reported). 

<  Weatherly  o.  Medical  Ac.  Society, 
76  Ala.  567. 

*  AnU,  §  658. 

«  Shelton  v.  Mobile,  80  Ala.  540; 
s.  c.  68  Am.  Dec.  148 ;  Amesboiy  v. 
Bowditch  Mntual  Ins.  Co.,  6  Gny 
(Mass.),  596;  Cleve  v.  Financial  CorpM 
L.  R.  16  Eq.  863 ;  Rogers  v.  Jones,  1 
Wend.  (N.  Y.)  287,  260. 

«  AnU,  §  658. 

*  Stationers  of  London  v.  Salisbary. 
Comb.  221,  222,  per  Lord  Holt,  C.  J. 
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law;  for  where  it  consists  of  several  particulars,  it  is,  to  all  pur- 
poses, as  several  by-laws,  though  the  provisions  are  thrown 
together  under  the  form  of  one."  ^  As  already  scen,^  a  corporate 
by-Iuw  sustains  the  dual  character  of  a  law^  for  the  government 
of  the  members  and  the  corporate  concerns,  and  of  a  contract 
into  which  the  members  have  voluntarily  entered.  The  princi- 
ple that  it  may  be  void  in  part  and  valid  in  part,  has  not  only  an 
analogy  in  respect  of  the  constitutionality  of  acts  of  the  legis- 
lature, but  also  an  analogy  in  respect  of  the  validity  of  private 
contracts.' 


1  Amesbnry  v.  Bowditch  Mataal 
Tfare  Ins.  Co.,  6  Gray  (Mass.),  596, 
607. 

s  Ante,  §§  980,  940. 

'  In  Page  v.  Monks,  5  Gray 
(Mass.),  492,  495,  it  is  said:  <<A  con- 
tract Is  not  necessarily  void,  or 
wholly  inoperative,  because  it  consists 
in  part  of  promises  and  engagements 
for  the  breach  and  disregarding  of 
which  the  statute  neither  affords  nor 
allows  any  remedy  by  an  action  at 
law.  In  such  cases,  whether  any  of 
those  promises  or  engagements  can  be 
enforced,  must  depend  on  the  manner 
and  extent  of  their  connection  and 
combination  with  the  rest.  If  the 
contract  is  In  its  nature  entire,  and  its 
parts  are  incapable  of  separation  or 
dWision,  then,  though  some  of  its 
stipulations  are  not,  if  others  of  them 
are  affected  by  the  statute,  no  action 
can  be  brought  or  maintained  upon  it. 
Bni  it  \a  otherwise  if  the  parts  are 
eeyerable.'*  In  like  manner,  in  Rand 
V.  Mather,  11  Cush.  (Mass.)  1;  «.  c.  59 
Am.  Dec.  131,  134,  it  is  said  by  Met- 
calf,  J. :  "On  principle,  and  according 
to  numerous  modem  adjudications, 
the  true  doctrine  is  this :  if  any  part 
of  an  agreement  is  yalid,  it  will  avail 
pro  taiUo^  though  another  part  of  it 
may  be  prohibited  by  statute;  pro- 
Tided  the  statute  does  not,  either  ex- 
pressly or  by  necessary  implication, 
render  the  whole  void;  and  provided 


furthermore,  that  the  sound  part  can 
be  separated  from  the  unsound,  and 
be  enforced  without  injustice  to  the 
defendant.*'  Eastern  R.  Co.  9.  Bene- 
dict, 15  Gray  (Mass.),  289,  292;  Allen 
9.  Leonard,  16  Gray  (Mass.),  202; 
Haynes  v.  Nice,  100  Mass.  827,  329 ; 
Friend  v,  PettinglU,  116  Mass.  515, 
517.  See  cases  overruled  in  Loomis 
9.  Newhall,  15  Pick.  (Mass.)  159, 
where  the  contrary  was  decided  on  the 
authority  of  Lexington  v.  Claris,  2 
Ventr.  228,  and  Chater  o.  Becket,  7  T. 
B.  201.  Farther  cases  expounding 
and  illustrating  this  doctrine:  Wood 
V.  Benson,  2  Cromp.  &  J.  94 ;  8,  c.  2 
Tyrw.  98;  Newman  v,  Newman,  4 
Maule  &  S.  66;  Bank  of  Australasia 
V.  Breilat,  6  Moore  P.  C.  152;  Bishop 
of  Chester  v.  Freeland,  Ley,  71,  79; 
Norton  v.  Simmes,  Hob.  14 ;  Kerrlson 
V,  Cole,  8  East,  231,  236 ;  Doe  v.  Pitch- 
er, 6  Taunt.  359,869;  Mouys  v.  Leake, 
8  T.  B.  411;  Gaskell  v.  King,  II  Bast, 
165;  Wlggs  V.  Shuttleworth,  18  Id. 
87;  Howe  v.  Synge,  15  Id.  440;  Green- 
wood V.  Bishop  of  London,  5  Taunt. 
727.  Application  of  the  doctrine  to 
cases  affected  by  the  statute  of  frauds : 
Rand  9.  Mather,  11  Cush.  (Mass.)  1; 
59  Am.  Dec.  181 ;  Page  v.  Monks,  5 
Gray  (Mass.),  492;  Mayileld  v.  Wads- 
ley,  8  Barn.  &  Cres.  857;  Ex  parte 
Littlejohn,  3  Mont.  D.  &  De  G.  182; 
Wood  V.  Benson,  2  Cromp.  &  J.  94 ; 
8.  c.  2  Tyrwh.  93.    In   the  following 
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§  1040.  Bstablishlnir  a  Qaomm  of  the  Board  of  fHieetort.-^ 

In  New  York,  where  the  charter  of  a  caaal  oorporatioa  with  bankmg 
powers,  {H-o^ded  that  ^*  the  corporate  powers  of  the  eompaoiy  shall  be 
exercised  by  a  board  of  du^etors,  to  consist  of  twenty-tiiree  peraons, 
who  shall  elect  a  president  annually  from  their  body,  and  possess  the 
other  privileges  and  powers  conferred  by  law;"  and  among  the  other 
powers  expressly  enumerated,  was  the  power  '^  to  adopt,  establish  and 
carry  into  execution  such  by-laws,  etc. ,  as  shall  by  its  president  and 
directors,  be  judged  necessary  or  convenient  for  the  said  corporation  in 
respect  to  its  canal  and  banking  operations ;  "  and  the  charter  was  siknt 
on  the  question  what  number  of  directors  should  constitute  a  qwmm 
for  the  transaction  of  business, —  a  by-law  which  enacted  that  ^'  five  di- 
rectors, of  whom  the  president  i^hall  alwa3r8  be  one,  or  in  Us  absence 
seven  directors,  shall  form  a  quormn  far  thetransactioii  of  the  ordinary 
business  of  the  company,"  was  held  valid.  ^ 

§  1050.  Be^nlating  Corporate  Bleotloiu.  —  No  roaaon  is  per* 
ceived  why  a  corporation  may  not  make  reasonable  by-laws 
regulating  tlie  conduct  of  corporate  elections,  where  the  mode 
of  conducting  such  elections  is  not  pointed  oat  in  the  charter  or 
in  any  other  applieatory  statute,  and  many  statutes  expressly 
confer  the  power  to  make  such  laws.*  Accordingly,  it  has  been 
held  that  a  corporation  empowered  by  charter  **  to  make  laws, 
etc.,  and  to  do  all  things  needful  for  the  good  goTernment  and 
suppoi*t  of  the  congregation,"  may  make  a  by-law  giving  the 
president  thereof  the  power  of  appointing  inspectors  of  the  elec- 
ticm  of  corporate  oflic^rs.^  It  has  also  been  held  that  a  by-law 
that   no   tickets   shall    be   coanted,    **  if,   besides    the    names, 


cases,  proceediiig  with  reference  to 
the  statute  ol  frauds,  it  was  held  that 
the  different  parts  of  the  agreement 
could  not  be  separated:  Cook  «. 
Toombs,  2  Anstr.  420;  Mechelen  v. 
Wallace,  7  Ad.  &  £1.  49;  Vaughn  v. 
Hancock,  3  0.  B.  766;  Irvine  o.  Stone, 
6  Cush.  (Mass.)  50a.  This  principle 
does  not  apply  In  the  case  ol  a  con- 
tract founded  upon  an  indivisible  con- 
sideration, a  part  of  which  is  illegal: 
in  such  a  case  the  entire  contract  Is 
vc^d.  Filson  v.  Helmes,  5  Fa.  St.  452 ; 
•.e.  47  Am.  Dec.  422 ;  Bredin*s  Appeal, 
92  Pa.  St.  247 ;  Shaw  v.  Spooner,  9  N.  H. 
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197;  ».  c.  82  Am.  Dec.  848;  Vfoodroff 
V.  Hinman,  11  Vt.  592 ;  «.  c.  34  Am.  Dec. 
712.  Upon  a  similar  principle,  a  con- 
veyance In  part  to  hinder,  delay  or 
defraud  creditors^  is  void  in  toto. 
McNichol  e.  Richter,  13  Mo.  App.615; 
Cordes  9«  Straszer,  8  Mo.  App.  61;  St. 
Louis  Coffin  Co.  v.  Babelman,  15  Mo. 
App.  280, 

1  Hoyt  V,  Shelden,  8  Bosw.  (N.  T.) 
267;  Hoyt  v,  Thompson,  19  If.  T.  207; 
anU^  §  8811. 

«  AnU,  §§737,  740,  746. 

'  Com.  0.  Woelper,  8  Serg.  4  B. 
(Pa.)  29;  s,  c.  8  Am.  Dec.  628. 
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there  are  otlier  tfaiDgs  upon  tJie  tieketo,"  is  valid,  the  charter 
direotiag  that  all  electioofl  shall  be  by  ballot*  And  under  euch 
a  bj-law,  tickets  on  which  aa  eagle  was  engrayed  were  held  not 
to  be  legally  admissible;  ^  and,  though  the  qaestimi  is  subject  to 
doubt  and  conflict  in  the  absence  of  statutory  directions,'  it  has 
been  held  that  a  corporation,  whose  object  is  to  acquire  property, 
may  legally  make  a  by-law  authorizing  the  stockholders  to  vote 
h J  proxy  at  their  meetings.^ 

(  1051.  PorbiddlnsT  Secret  Societies  in  €k>Ileges. —  An  in- 
corporated college  has  aatbority  to  forbid  its  students  from 
joining  secret  societies,  although  such  societies  are  incorporated 
by  the  legislature.^ 

{ 105^  Instances  of  B^-Laws  which  have  been  Held 
Valid. —  By-laws  of  corporations  containing  varioos  provisions  not 
deeflied  unreasonable  or  contrary  to  law  and  under  various  charters, 
governing  statutes,  circumstances  and  limitations  which  cannot  be  fully 
entered  into  in  this  paragraph, —  have  been  upheld,  regulating  the  man- 
ner of  holding  meetings  and  electing  corporate  officers ;  ^  requiring  the 
officer  or  agent  having  charge  of  the  corporate  funds  to  give  bond  for 
the  f aitUul  performance  of  his  duties ;  ^  by  an  incorporated  hwsrd  of 
undtnorUen,  binding  the  members  to  uniformity  in  rates  of  insurance  ;^ 
b^^an  incc^porated  board  of  trader  providing  for  the  payment  of  ^torage 
by  the  bnyer  of  grain  in  bulk;  ^  requiring  the  clerk  of  the  corporation 
to  be  noom;  '  of  a  bemkimg  cowipanyf  requiring  its  cashier  to  give  bond 


>  Ante,  i  722. 

<  State  V,  Tador,  5  Day  (Conn.)* 
129;  «.  c.  6  Am.  Dec.  162. 

*  Bsople  V.  Wheaton  College,  40  111. 
186. 

*  Be  Long  Island  K.  Co.,  19  Wend. 
(N.  Y.)  87;  8.  c.  82  Am.  Dec.  439; 
Kearney  v.  Andrews,  10  N.  J.  Eq.  70; 
Taylor  v.  Grlswold,  14  N.  J.  L.  222, 
?2€;  s.  c.  27  Am.  Dec.  S3.  Anthorlz- 
ing  tbe  members  to  vote  at  corporate 
etecttons  by  proxp:  Btate  v.  Tndor,  6 
Day  (Conn.),  329;  «.  e.  5  Am.  Dec. 
162;  People  v.  Crossley,  69  Bl.  195; 
oate,  §722.  Bat  see  Taylor  v.  Qris- 
wold,  UN.  J.  L.  222;  Philips  v.  Wlck- 


ham,  1  Paige  (N.  Y.),  590;  People  e. 
Twaddell,  18  Hun  (N.  Y.),  427,— 
which  last  cases  hold  that  the  right 
to  YOte  by  proxy  must  be  authorised 
by  the  leglslatnre. 

<  Barings  Bank  v.  Hnnt,  72  Mo. 
597;  9.  e.  87  Am.  Rep.  449. 

'  People  V.  Board  of  ITlre  Under- 
writers, 54  How.  Pr.  (N.  Y.)  228,  240. 

'  Ooddard  v.  Merchants*  Exchange, 
9  Mo.  App.  290;  $.  c.  affirmed,  7S  Mo. 
609. 

*  Hastings  v.  Bine  Hill  Tnmp.,  9 
Pick.  (Mass.)  80.  But  the  corpora- 
tion cannot  avail  themselres  of  his 
omission  to  take  tbe  oath  in  defense 
of  an  action  against  them;  andtf  svch 
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with  secarity  in  the  sum  of  $20,000 ;  ^  of  an  incarporaied  ousflum,  le- 
quiring  the  inmates  not  to  leave  the  premises  without  permission  from 
the  governor  or  one  of  his  assistants,  and  prohibiting  them  from  indulg- 
ing in  contentious,  boisterous  or  disorderly  conversation  at  the  table,  on 
pain  of  expulsion,  has  been  held  reasonable  and  valid ;  ^  of  a  benevo- 
lent association,  providing,  as  a  penalty  for  the  non-pajrment  of  dues, 
that  the  delinquent  should  forfeit  his  rights  to  any  benefits  while  in 
arrears,  and  for  a  period  of  three  months  after  the  payment  of  arrears ; ' 
of  an  incorporated  city  passenger  railway  company,  prohibiting  pas- 
sengers from  getting  on  and  off  the  cars  by  the  front  platform ;  ^  and, 
generally,  the  regulations  of  carriers  of  passengers  intended  to  protect 
the  company  from  fraud  and  to  promote  the  safety  of  the  passengers, 
are  upheld  when  reasonable.^ 

§  1053.  Conclusion  of  Title  One.  —  We  have  in  this  title 
considered  the  manner  in  which  corporate  charters  and  fran- 
chises are  conferred  by  the  legislature,  and  the  constitutional 
restraints  under  which  the  legislatures  act  in  making  such  grants. 
We  have  considered  the  usual  modes  of  organizing  corporations 
under  special  charters  and  under  general  laws.  We  have  gone 
forward  and  examined  the  methods  by  which  corporations  are 
consolidated  with  each  other,  and  by  which  they  are  reorganized 
after  mortgage  foreclosures  or  after  the  expiration  of  their  char- 
ters. We  have  conducted  the  process  of  organizing  a  corporation 
down  to  the  election  of  its  officers  and  the  establishment  of  its 
by-laws.  In  treating  of  these  subjects,  we  have  considered  many 
incidental  questions  which  seemed  appropriate  to  be  considered 


by-law  provide  that  the  clerk  shall  be 
chosen  yearly,  and  also  that  he  shall 
continue  hi  office  till  another  shall  be 
chosen  and  qualified,  and  the  person 
first  chosen  and  qualified  Is  re-elected 
the  next  year,  he  continues  to  be  clerk 
under  the  first  election,  till  he  is 
qualified  under  the  second.  Ibid.  A 
by-law  requiring  the  proceedings  of 
each  day  to  be  drawn  up  by  the  secre- 
tary is  satisfied  where  they  are  drawn 
up  by  a  secretary  pro  Cem.,  acting  in 
the  absence  of  the  regular  secretary. 
Price  V.  Grand  Kapids  &c.  B.  Co.,  18 
Ind.  137. 
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1  Savings  Bank  v.  Hunt,  7S  Mo. 
597;  «.  e.  87  Am.  Rep.  449. 

'  People  9.  Sailor's  Snug  Htrbor, 
54  Barb.  (N.  Y.)  532. 

s  Cartan  «.  Father  Matthew  Ac. 
Soc.,  8  Daly  CN.  Y.),  20. 

^  Baltimore  &c.  B.  Co.  v.  Wilkin- 
son, 30  Md.  224. 

^  Commonwealth  v.  Power,  7  Mete. 
(Mass.)  596;  Walker  v.  Dry  Dock  &c. 
B.  Co.,  33  How.  (N.  Y.)  Pr.827  (that 
coupon  tickets  are  not  good  onless 
torn  off  by  the  conductor). 
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in  connection  with  the  leading  subjects  under  consideration. 
This  discussion  closes  the  first  title,  according  to  the  plan  on 
which  this  work  has  been  projected.  Although  we  have  consid- 
ered in  this  title  the  rights  of  members  of  corporations  in 
many  relations,  yet  we  have  scarcely  touched  upon  those  rights 
in  respect  of  members  of  joint-stock  corporations.  That  subject 
stands  alone  in  the  law  of  corporations —  peculiar  to  itself;  and 
it  will  be  considered  in  the  next  three  titlQ. 
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TITLE  TWO.   CAPITAL  STOCK  AND  SUBSCRIP- 

TIONS  THERETO. 

Chapter 

19.  Nature   of   Capital  Stock  and  Shares  in 

General §§1059-1085 

20.  Who  May  Become  Shareholders  in  Cor- 

porations         §§1090-1133 

Article  I.     Natural  Persons §§1090-1098 

II.     Private  CorporatioDs  .     .      .      .      §§1102-1111 
III.     Municipal  Corporations    .      .      .      §§1115-1133 

21.  The  Contract  of  Subscription    ....     §§1136-1262 

Article  I.     Theories  as    to   the  Nature  and 

Formation  of  the  Contract  .      .      §§1136  -  1195 
II.     Theories  as  tj  the  Consideration.      §§1200 -1213 

III.  Theories  as  to  the  Necessity  of 

Payuig  the  Statutory  Deposit.      §§1216  -  1232 

IV.  Theory  that  the  Full  Amount  of 

the  Capital  must  be  Subscribed.      §§1235-1242 
y.     Other  Theories  and  Holdings     .      §§1245  -  1262 

22.  Alteration  of  the  Contract §§1267-1299 

23.  Conditional  Stock  Subscriptions     .     .     .     §§1305-1356 

Article  I.     Validity  of  Conditional  Subscrip- 
tions    §§1305  -  1328 

II.     Effect  of  Conditions  in  Subscrip- 
tions    §§1332  -  1345 

III.     Interpretation  of  Particular  Con- 
ditions       §§1349  -  1356 

24.  Effect  of  Fraud  on  Stock  Subscriptions  .     §§1360-1506 

Article  I.     General  Principles      ....      §§1360-1379 
II.     What  Frauds  will  and  what  will 

not  Avoid  the  Contract     .     .      §§1382  -  1418 
III.     Remedies  of  the  Defrauded  Share- 
holder Against  the  Company    .     §§1424  -  1434 
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Article  IV.     Time  within  which  a  Rescission 

must  be  Claimed     ....      §§1438-1456 
V.     Remedies   Against    the    Persons 

Guilty  of  the  Fraud     .      .      .      §§1460-1487 
VI.     Fraudulent  Issues  and  Over-Issues     §§1490  -  1506 

25.  The  Surrender  of  Shares  and  Release  of 

Shareholders §§1511-1557 

26.  Payment  of  Shares §§1562-1697 

Article  I.  In  General §§1562-1600 

II.  In  Property §§1604-1638 

III.  In  what  Kind  of  Property     .      .  §§1642  -  1661 

IV.  New  Doctrine  that  a  Corporation 

can  Give  Away    its  Unissued 

Shares §§1665-1676 

V.     Rights  of  Bona  Fide  Purchasers  of 

Unpaid  Shares §§1680-1687 

VI.     Miscellaneous  Holdings    .     .     .      §§1691-1697 

27.  Assessments  and  Calls §§1700-1757 

Article  I.     In  General §§1700-1721 

II.     Conditions  Precedent :   Full  Suh- 

scription  —  (%ganization    .  §§1724  -  1743 

III.     Sufficiency  and  Notification  of  the 

Assessment    .  ....     §§1746-1757 
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CHAPTER    XIX. 


NATTTBS  OF  CAPITAL  STOCK  AND  SHARES  IN  GENERAL. 


Sbction 

1059.  Scope  of  this  chapter. 

1060.  Definitions  ol  "  capital  stock." 

1061.  Difference  between  actual  stock 

and  potential  stock. 

1062.  Distinction     between     capital 

stock  and  tangible  property. 
1068.  What  is  capital  stock,  viewed 
as  a  trust  fund  for  credit- 
ors. 

1064.  When  capital  inclndes  profits 
and  surplus. 

1066.  Shares  sometimes  inappropri- 
ately called  *'  stock.** 

1066.  Shares     are     personal     prop- 

erty. 

1067.  So  are  shares  in  unincorporated 

joint-stock  compauies. 

1068.  Not  goods,  wares  and  merclian- 

dise. 

1069.  Not "  moneys." 

1070.  Are  choses  in  action. 

1071.  Shareholders  not  co-owners. 
1073.  Execution    against  interest  in 

corporate  property. 


Sbction 

1078.  Shareholders  cannot  convey 
corporate  property  though  ail 
join  in  the  deed. 

1074.  Inco]i)orating  a  partnership: 
mode  of  succeeding  to  the 
partnership  assets. 

1076.  Cannot  act  for  the  corporation, 
or  bind  It  by  admissions. 

1076.  Not  in  a  trust  relation  towards 
the  corporation. 

1077.  Cannot  sue  the  directors  at  law. 

1078.  Not  responsible  for  its  torts. 

1079.  Not  in  privity  with  each  other. 

1080.  Not  necessary  parties  to  suits  in 
respect  of  corporate  rights. 

1081.  Not  affected  with  notice,  etc. 

1082.  To  what  extent  in  privity  with 
the  corporation. 

1088.  No  distinction  in  these  respects 
between  incorporated  and  un- 
incorporated companies. 

1084.  A  comparison  between  shares  in 
a  partnerdhip  and  shares  in  a 
company. 

1086.  Capital  stock  a  liability  of  the 
corporation. 

§  1059.  Scope  of  fhis  Chapter.  —  In  commencing  an  exten- 
sive discussion  of  the  subject  of  corporate  stock  and  stockhold- 
ors,  it  will  be  useful  to  give,  in  a  preliminary  chapter,  an  outline 
sketch  of  the  nature  of  corporate  stock  and  shares,  and  the  re- 
lation of  the  holders  of  such  shares  to  the  corporation  and  to 
each  other. 

§  1060.  Definitions  of  **  Capital  Stock.'*  —  It  has  been  said : 
^The  word  *  capitcU '  applied  to  corporations,  is  often  used  inter- 
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changeably  with  the  words  *  capital  stook/  and  both  are  fre- 
quently used  to  express  the  same  thing — the  property  and 
assets  of  the  corporation.  Strictly,  the  capital  stock  of  a  corpo- 
ration is  the  money  contributed  by  the  corporators  to  the  capital, 
and  is  usually  represented  by  shares^  issued  to  subscribers  to  the 
stock  on  the  initiation  of  the  corporate  enterprise."  ^  Another 
court  has  said:  '*  It  is  a  mistake  tosappo.se  that  the  stock  of  an 
individual  consbts  of  so  much  money  owned  by  him,  in  the  bank ; 
the  money  in  the  bank  is  the  property  of  the  institution,  and  to 
the  ownership  of  which  the  stockholder  has  no  more  claim  than 
a  person  who  is  not  at  all  connected  with  the  bank.  The  stock- 
holder has  an  entire  and  perfect  ownership  over  his  own  stock, 
and  may  sell  and  transfer  it  to  whomsoever  he  pleases,  and  from 
doing  which  the  bank  has  no  power  to  restrain  him."  ^ 

§  1001.  Difference  between  Actual  Stock  and  Potential 
Stock.  —  It  has  been  pointed  out  in  a  well  reasoned  opinion  by 
Mr.  Justice  McLean,  that  mere  authorized  or  potential  stock  u 
improperly  called  stock  or  capital  stocky  until  it  is  actually  sub- 
scribed for  by  individuals.  He  said :  «« The  corporate  powers  of 
the  company  were  conferred  for  the.  express  purpose  of  creating 
stock  as  a  means  of  constructing  the  railroad.  As  well  might 
the  route  for  the  road  designated  be  called  a  railroad,  as  to  call 
the  corporate  means  of  creating  the  stock,  stock.  In  a  legal 
point  of  view,  it  is  important  to  call  things  by  their  right  names. 
This  is  especially  necessary  when  the  effect  of  the  exercise  of 
corporate  powers  is  to  be  determined.  Stock  can  be  created 
only  by  contract,  whether  it  be  in  the  simple  form  of  a  sab* 
scription,  or  in  any  other  mode.  There  mast  be  an  agree- 
ment to  take  the  stock,  and  nothing  short  of  this  can  create 
it.  This  imparts  to  the  stock  the  quality  of  property,  which 
before  it  did  not  possess.  It  is  called  capital  stock  in  the 
charter,  because  the  corporate  capacity  to  create  it  is  given. 
The  term  stock,  as  used  in  the  charter,  before  it  is  taken  by 

1  Andrews,  J.,  In  Christensen  v. Bno,  *  BrightweU o.  MaUory,  MS.  Oted 

106  N.  V.  97, 100;  «.  e.  60  Am.  Bep.  429,  9  Yerg.  (Tenn.)  501 ;   Union  Bank  of 

431.    See  also  Burrail  v.  Bushwick  B.  Tennessee  o.  State,  9  Yeig.  (Tenn.) 

Co.,    75   N.  Y.   211,    212,  and    cases  501. 
cited. 
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aubsoription,  means  nothrng  more  than  a  power  in  the  doreotors 
to  reoeire  subscription  for  stook/'  *    Whether  the  legislature  iu 
a  particular  statute  means  the  one  kind  or  the  other,  must,  of 
course,  depend  upon  the  sense  in  which  the  words  are  used,  as 
shown  by  the  context  and  determined  by  other  canons  of  inter- 
pretation.    In  a  statute  relating  to  the  foreclosure  of  railway 
mortgages,^  which  authorizes  a  stockholder  to  acquire  the  same 
relative  interest  in  the  road,  sold  on  foreclosure,  as  he  had  be- 
fore, on  paying  a  sum  equal  to  such  proportioti  of  the  price  and 
costs  as  his  stock  bears  to  **the  whole  capital    stock," — the 
words  <*  the  whole  capital  stock,''  mean  the  capital  stock  ac- 
tually subscribed  for  and  insued,  and  not  the  amount  named  in 
the  artides  of  association.'    80,  in  an  act  incorporating  a  rail- 
way company,^  and  providing  in  section  3,  that  the  company 
^  diaU  have  the  power  and  authority  to  borrow  money  in  any 
sum  or  sums  not  exceeding  in  amount  one-half  of  the  par  value 
of  the  capital  stock,"  the  par  value  of  the  capital  stock  is  the 
amount  of  paid  up  capital  only,  and  not  the  full  amount   of 
authorized  capital.* 

$  1062.  Distinctlott  between  Capital  Stock  aad  Tangible 
P3ft>per^. —  The  term  **  capital  stock,"  in  an  act  of  incorpo^ 
ration,  is  said  to  mean  the  anount  contributed  or  advanced  by 
tlie  stoekhokler^  as  members  of  the  company,  and  does  not  refer 
to  the  tangible  property  of  the  corporation.  *  In  a  ease  in  the 
Sttpreme  CSourt  of  Missouri,  where  the  subject  was  considered 
with  reference  to  an  exemption  from  taxation  y  this  distinction 
86eias  to  have  been  wholly  lost  sight  of,  and  the  conception 
<^o«ipletely  reversed.  There,  the  tangible  property  of  a  corpo- 
I'ation  is  said  to  be  its  stock,  witbia  the  meaning  of  the  language 
of  a  charter  which  exempts  the  stodk  of  a  company  which  it 
creates  from  State  and  county  taxes;  and  lands  of  such  company, 
thereafter  acquired  by  donation  from  the  State,  fall  into  the 

^  Sturges  V,  Stetson,  1  Biss.  (U.  8.)  *  Appeal  of   Lehigh  Ave.  B.   Co. 

2^6, 248;  a. e.10  Myer  Fed.  Dec,  §  142.  (Pa.),  24  Week.  Notes Cas.  580;  18  AU. 

'  N.  Y.  Laws  of  1858,  ch.  502,  §  2.  Bepr.  498. 

'  Pntt  9.  Manson,  17  Hun  (N.  Y.),         *  State  «.  lionfstowii  Five  Aseee., 

^75.  28  N.  J.  L.  195.    See   also   Barry  v. 

•    *  Penn.  Laws   1874,  p.  458,  incor-  Merchant's  Exchange    Co.,  1  SandL 

Porating  the  Lehigh  Avenue  R.  Co.  Ch.  (N.  Y.)  280. 
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general  yohime  of  the  company's  stock  and  merely  enhance  its 
value.  Such  lands  are  therefore  not  taxable,  under  a  general 
revenue  law  which  provides  for  the  taxation  of  *<  all  property 
owned  by  incorporated  companies  over  and  above  their  capital 
stock."  Such  property  is  not  deemed  to  be  owned  by  the  com- 
pany over  and  above  its  capital  stock. ^  It  is  obvious  that  this 
ruling  entirely  ignores  the  clause  in  the  revenue  law  above  quoted. 
It  proceeds  upon  the  general  view  that  the  legislature  is  not  to 
be  deemed  to  have  intended  to  impose  a  double  taxation  upon  the 
same  property  without  having  said  so  in  express  words ;  in  other 
words,  that  it  could  not  have  intended  to  tax  the  property  first 
through  its  representative  credit,  the  certificates  of  stock,  in  the 
hands  of  the  several  shareholders,  and  to  tax  it  again,  en  masK, 
as  so  much  tangible  property,  in  the  hands  of  the  artificial  be- 
iug,  the  corporation;  but,  notwithstanding  these  decisions,  it  is 
plain  beyond  question  that  this  is  precisely  what  the  legislature 
did  intend.  No  other  possible  meaning  can  be  given  to  the  lan- 
guage in  the  revenue  law  thus  quoted.  That  language  supposes 
that  there  may  be  corporate  stock,  and  that  there  may  be  prop- 
erty other  than  corporate  stock;  and,  however  unjust  the  policy 
of  double  taxation  may  be,  it  scarcely  admits  of  doubt  that  that 
is  what  the  legislature  intended.  The  court,  however,  were  jus- 
tified in  saying  that  the  clause  was  obscure ;  and  one  can  quite 
agree  with  Holmes,  J.,  in  the  following  language :  **  It  is  pretty 
evident  that  the  f  ramer  of  that  act  did  not  have  present  in  his 
mind  any  clear  and  definite  ideas  of  the  subject  of  which  he  was 
speaking.  It  is  not  easy  to  see  how,  in  any  legal  sense,  a  cor- 
poration could  own  other  property  than  that  which  would  be 
represented  by  the  stock  in  the  hands  of  the  shareholders.  The 
shares  of  the  stock  might  be  above .  or  below  par  value,  aocord- 
ing  to  the  amount  and  value  of  the  property  owned  by  the  cor- 
poration ;  and  it  is  to  be  presumed  that  shares  of  stock  would  be 
taxed,  if  subject  to  taxation,  in  proportion  to  their  value,  Uko 
other  kinds  of  property.  In  this  way  the  whole  property  would 
be  once  taxed  against  the  natural  persons  who  are  at  last  the  only 
real  owners  of  the  property  held  by  the  corporation  in  which 
they  are  the  stockholders.    It  would  seem  to  be  clear  that,  in  con- 

1  State   V,  Hannibal  &c.  R.  Co.,  37  Mo.  265. 
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templation  of  law,  there  cannot  be  any  other  property  of  this 
corporation,  over  and  above  the  stock  held  by  the  shareholders. 
This  conclusion  necessarily  results  from  the  very  nature  and  con- 
stitutioD  of  the  corporation.  We  are  of  opinion,  therefore,  that 
these  lands  were  not  taxable  in  the  county  of  Livingston  as  such 
other  property."^  It  is  perceived  that  this  decision  amounts  to 
this :  that  whereas  a  corporation  can  have  no  property  over  and 
above  its  capital  stock,  a  clause  of  a  revenue  law  providing  for  the 
taxing  of  property  of  corporations,  *^  over  and  above  their  cap- 
ital stock/'  is  nonsense  and  hence  inoperative.  This  seems 
equivalent  to  holding  that  a  law  is  void  because  there  is  no  sense 
in  it, —  a  rule  which  might,  with  equal  propriety,  be  applied  to 
some  judicial  decisions. 

§  1063.  What  is  Capital  Stock,  Viewed  as  a  Trust  Fund 
for  Creditors. —  We  shall  hereafter  have  occasion  to  examine 
the  doctrine  that  the  capital  stock  of  a  corporation  is,  in  the 
theory  of  courts  of  equity,  a  trust  fund  for  its  creditors.'  The 
capital  stock  of  a  corporation,  which  is  subject  to  the  operation 
of  this  rule,  consists  of  all  the  stock  for  which  the  members 
have  subscribed.'  Treating  this  stock  as  money,  it  is  capable 
of  subdivision  into  three  funds:  1.  Money  which  has  been  sub- 
scribed as  a  part  of  the  capital  stock,  and  paid  in.  2.  Money 
thus  subscribed,  but  not  paid  in.^  3.  Money  thus  subscribed, 
and  paid  in,  but  afterwards  divided  among  the  members  before 
all  the  debts  of  the  corporation  are  paid.^     The  reason  why  the 


*  Una.  269. 

'  Posty  i295ly  etseq. 

*  Adler  v.  Milwaukee  Ffttent  Brick 
Ck>.,  18  Wis.  57;  Hightower  o.  Thorn- 
ton, 8  Ga.  486;  a,  c.  53  Am.  Dec.  412; 
Bflggs  o.  Penniman,  8  Cow.  (N.  Y.) 
887;  AUen  v,  Montgomery  R.  Co.,  11 
Ma.  437;  Slee  v.  Bloom,  19  Johns. 
(N.  Y.)  456;  8,  e.  10  Am.  Dec.  273; 
Wood  V,  Dnmmer,  3  Mason,  808; 
Mann  v.  Fentz,  3  N.  Y.  422;  Payne  v. 
BnlUird.  23  Miss.  90. 

*  Slee  V.  Bloom,  19  Johns.  (N. 
T.)456;  «.  c.  10  Am.  Dec.  273;  Briggs 
V.  Penniman,   8  Cow.    (N.  Y.)  387; 


Ward  V,  OriswoldvlUe  Mfg.  Co.,  16 
Conn.  597;  Mann  v.  Pentz,  3  N.  Y. 
422;  AUen  v,  Montgomery  R.  Co.,  11 
Ala.  437;  Spear  o.  Grant,  16  Mass.  9; 
Hightower  v.  Thornton,  8  Ga.  486; 
«.  c.  52  Am.  Dec.  412;  Bassett  v,  St. 
Albans  Hotel  Co.,  47  Vt.  814;  Henry 
9.  Vermilion  &c.  R.  Co.,  17  Ohio,  187; 
Payne  v.  Bnllard,  23  Miss.  90;  Sanger 
V.  Upton,  91  U.  S.  60. 

^  Wood  o.  Dummer,  3  Mason  (U. 
S.),308;  Curranv.  Arkansas,  15  How. 
(U.  S.)  304;  Reid  v.  Eatonton  Man. 
Co.,  40  Ga.  98,  104;  Lewis  v,  Robert- 
son, 13  Smed.  &  M.  (Miss.)  558. 
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capital  stock  of  a  corporation  is  deemed  to  embrace  all  the  stock 
for  which  the  members  have  sabscribed,  whetiier  paid  in  or  not, 
is  that,  since  the  members  are  not,  in  general,  personally  liable 
for  the  debts  of  the  corporation,  this  fund  is  the  stake  held  out 
to  the  public,  upon  the  faith  of  which  the  company  obtaiDs 
credit.^  Speaking  with  reference  to  this  relation  of  the  subject, 
it  has  been  said :  **  The  capital  stock  of  a  corporation  is  thefand 
which  has  accumulated  in  its  coffers  from  the  contributions 
of  its  members.  It  may  be  practically  identified  in  the  money, 
notes,  bonds,  securities  or  even  land  titles  wherein  the  contribn- 
tions  have  been  invested.  It  includes  all  claims  against  share- 
holders for  their  unpaid  subscriptions.  All  these  elements,  or 
their  value,  to  the  authorized  extent,  represent  the  capital  stock 
or  working  capital  of  the  corporation,  in  like  manner  as  the 
goods  upon  the  merchant's  shelves  represent  his  stock  in  trade. 
They  constitute  the  trust  fund  —  the  gioek.  Regarded  in  thi^ 
character,  as  first  subject  to  the  claims  of  creditors,  the  share- 
holder owns  not  a  dollar  of  it.  He  owns  no  stock.  What  he 
owns  Is  simply  a  right  or  share  in  the  proceeds  or  profits  of  the 
stock  proportioned  to  the  amount  of  his  oontribation,  together 
with  an  ultimate  right  to  receive  back  his  contribution,  or  so  much 
as  may  remain  thereof,  upon  the  dissolution  or  closing  up  of  the 
corporation."  * 

§  1064.  When  Capital  Includes  Profito  and  Barplas.-*The 
profits  and  surplus  fund  of  a  bank,  whenever  they  may  have  a<v- 
crued,  are,  until  separated  from  the  capital  by  the  declaration  of 
a  dividend,  a  part  of  the  stock  itself,  and  will  pass  with  the 
stock  under  that  name  in  a  transfer  or  bequest. ' 

§  1065.  Shares  SometlmeB  Inappropriately  Called  «*StodL'' 

—  Correctly  speaking,  the  aliquot  parts  of  the  capital  stock 
of  a  corporation  qualified  as  hereafter  stated,  are  termed  shcrei; 

1  See  the  reasoning  of  Dixon,  C  ville  Mfg.  Co.,   16  Conn.  599;  p(f^f 

J.,  In Adler  0.  MUwaukee  Patent  Brick  §2951  et  8eq. 

Co.,  18  Wis.  60;  see  also  Hlghtower  »  Bent  v.  Hart,  10  Mo.  App.  !♦'' 

V.  Thornton,  8  Ga.  496 ;   «.  c.  52  Am.  146,  opinion  by  Lewis,  P.  J. 
Dec.   412;  Allen   v.    Montgomery  R.  »  Phelps   r.  Farmers' Ac.  Bankf '^ 

Co.,  11  Ala.  437;  Ward  v,  Qrlswold-  Conn.  269;  post,  §2174 
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and  this  is  the  expression  used  in  the  English  books.  American 
judges  and  writers,  however,  loosely  designate  the  interest  of 
each  shareholder  in  the  capital  of  the  company  as  his  ^ock;  and 
one  court  has  thought  this  designation  not  inappropriate.^  • 

§  1066.  Shares  are  Personal  Property. —  Contrary  to  early 
opinion,'it  is  now  generally  agreed  that  shares  of  stockin  corpora- 
tions are  personal  property,  whether  they  are  declared  to  be  such 
by  statute  or  not,  and  whether  the  property  of  the  corporation 
itself  is  real  or  personal.'    The  reason  is  that  shares  in  an  in- 


'  People     V,    Commissioners     of 
Taxes,  28  N.  T.  192,  220. 

<  Drybutter  v,  Btrtholomew,  2  P. 
Wms.  127;  Townsend  v.  Ash,  3  Atk. 
386;  Backerldge  v.  iDgrsm,  2  Yes.  Jr. 
€62;  Welles  o.  Ck>wles,  2  Conn.  567; 
WeDes  v.  Cowles,  2d  case,  4  Conn« 
182;  Bex  «.  Chipping  Norton,  5  East, 
239;  Habergham  v.  Vincent,  2  Ves. 
Jr.  282;  Hnrst  9.  fifoason's  Estate,  4 
Watts  (Pa.),  S46;  Price  V.  Price,  S  Dana 
(Ky.),  107;  Copeland  «.  Ci^eland,  7 
Bufih  (Ky.),  349.  In  some  of  these 
cases  it  does  not  appear  that  the  com- 
panies by  which  the  sliares  were  issued 
were  any  more  thaajoM^s^acA  partner  * 
thtps,  In  which  case,  according  to  the 
early  English  theory,  the  members 
wonld  be  partners^  and  each  member 
would  therefore  have  a  direct  propri- 
etary Interest  in  the  land  of  the  com- 
pany; and  all  these  rulings  were  made 
with  reference  to  companies  awning 
lantU,  Others  related  to  companies 
which  owned  lands  and  had  the  fran- 
chise of  receiviDg  tolls,  such  as  navi- 
gation companies,  turnpike  compa- 
nies and  the  like,  and  the  reasoning 
was  that  the  right  to  tolls  was  a  right 
issuing  out  of  land,  and  hence  an  In- 
corporeal hereditament  and  therefore 
realty.  The  doctrine  thus  came  to  be 
extended  Insensibly,  as  in  the  Ken- 
tu^  and  Connecticut  cases  just  cited, 
to  shares  in  incorporate  compa- 
nies—owning  lands  —  such  as  a  turn- 


pike company,  as  in  Welles  v.  Cowles, 
<«pra»  or  a  railroad  company,  as  in 
Price  V.  Price,  supra.  In  his  edition 
of  Cruise,  Prof.  Greenleaf  supposed 
that  shares  in  a  corporation  might  be 
real  or  personal  property  accordingly 
as  the  property  of  the  corporation 
was  real  or  personal  property.  But 
all  these  authorities  overlook  an  ob- 
vious distinction,  which  later  decis- 
ions have  recognized,  which  will  be 
hereafter  stated.  In  Kentucky  and 
Connecticut  the  rule  laid  down  in  the 
cases  already  cited  is  said  to  have 
been  subsequently  repealed  by  statute. 
'  Bnssell «.  Temple,  aDaae  Abr.  108; 
Bligh  V.  Brent,  2  Younge  &  C.  (Exch.) 
268,  294;  Bradley  v,  Holdswortb,  8 
Mees.  4  W.  422 ;  Tregear  9.  Btiwanda 
Water  Co.,  76  Cal.  537;  ••  e.  9  Am. 
St.  Rep.  245;  Seward  v.  Rising  Sun, 
79  lud.  851.  Duncuft  o.  Albrecht,  12 
81m.  189;  Johns  «.  Johns,  1  Oh. 
fit.  850;  Southwestern  R.  Co.  «. 
ThomasoD,  40Ga.,  406;  Arnold e.  Bug- 
gies, 1  R.  I.  165;  Tippets  «.  Walker, 
4  Mass.  596,  596,  per  Parsons,  C.  J.; 
Allen  o.  Pegram,  16  la.  163, 173;  Ed- 
wards V,  Hall,  6  De  Oex  M.  lb  G.  74, 91 ; 
following  Myers  v.  Perigal,  2  De  Gex 
M.  &  O.  51)9,  where  the  same  was 
held  in  respect  of  shares  of  an  unin- 
corporated joint-stock  company,  and 
overruling  Ware  «.  Cumberlege,  20 
Beav.  508;  $,  c.  24  L.  J.  Ciian.  680;  1 
Jur.  (N.  s.)  745. 
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oorporated  company  do  not  give  to  their  owner  any  right  in  the 
property  itself  of  the  company.  That  remains  in  the  artificial 
body  called  the  corporation.  It  merely  gives  him  a  right  to  his 
share  of  the  profits  of  the  corporation  while  it  is  a  going  cod- 
cern,  and  to  a  share  of  the  proceeds  of  its  assets  when  sold  for 
distribution  in  case  of  its  dissolution  and  winding  up.  The 
shareholders  are  neither  joint  tenants,  tenants-in-common,  nor 
coparceners,  in  respect  of  the  corporate  property.  Their 
shares  are  merely  choses  in  action  —  a  right  to  profits  and  divi- 
dends.^ 

§  1067.  So  are  Shares  in  Unincorporated  Joint-Stock  Com- 
panies.— It  is  now  settled  in  England  that  shares  in  joint-stock  com- 
panies, whether  incorporated  or  unincorporated,  are,  like  shares 
in  a  partnership,  personal  property.  Thus,  it  has  been  held  that 
shares  in  railroad  companies,'  canal  companies,*  cost-book  min- 
ing companies,^  foreign  mining  companies,^  insurance  companies,' 
are  not  interests  in  land  within  the  mortmain  acts.  So,  it  has 
been  held  that  shares  in  water-works  companies,^  cost-book 
mining  companies,*  banking  companies,*  and  railway  companies,^* 
are  not  interests  in  land  within  the  meaning  of  the  fourth  section 
of  the  statute  of  frauds. 

§  1068.  Not  Good8»  Wares  and  Merchandise.  — Neither  are 
shares  of  joint-stock  companies  goods,  wares,  or  merchandise 
within  the  seventeenth  section  of  the  English  statute  offrauds^^ 
It  has  been  so  heldin  respect  of  banking  companies,^  railway  com- 


1  As  hereafter  seen,  shares  of  cor- 
porate stock  are  subject  to  execution 
and  attaehment  (poat^  §  2765),  as  per- 
sonal property. 

*  Llnley  v.  Taylor,  1  Giff .  67 ;  «.  e. 
2  De  Gex  F.  &  J.  84. 

<  Edwards  v.  Hall,  6  De  Oez  M.  & 
G.  74. 

*  Hayter  o.  Tacker,  4  Kay  &  J.  248. 

*  Baker  o.  Sutton,  1  Keen,  284. 

*  March  o.  Atty.-Gen.,  5  Beav.  488. 
f  Bligh  V,  Brent,  2  Younge  &  C. 

Ezch.  268;  Weekley  o.  Weekley,  Id. 
281,  note. 
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*  PoweU  V,  Jessopp,  18  C.  B.836; 
Walker  o.  Bartlett,  Id.  8, 45 ;  Watson  p. 
Spratley,  lOExch.  222;  eontixiandoMr 
rtdedj  Vice  v.  Anson,  7  Bam.  A  Ores* 
409 ;  Boyce  v.  Greene,  Batty,  6(i8. 

•  Humble  V.  BCitcheU,  11  Ad.  A  El- 
205. 

^  Dnncufto.  Albrecht,  12  Sim.  189; 
Bradley  v.  Holdsworth,  8  Mees.  A  W. 
422. 

u  Watson  V.  Spratley,  10  Ezch.  Sfi. 
See  Oolt  V.  NetteniU,  2  P.  Wms.  304. 

u  Humble  o.  Mitchell,  11  Ad.  AEl. 
205. 
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panies,^  and  cost-book  mining  oompanies.^  Nor  are  such  shares 
within  the  exception  in  the  English  stamp  acis^  exempting  agree- 
ments relating  to  the  sale  of  goods,  wares  and  merchandise  from 
stamp  duty.'  One  modern  American  case  is  met  with,  which 
holds,  but  without  citing  any  authority,  that  stiares  of  corporate 
stock  are  goods,  wares  and  merchandise,  within  the  meaning  of 
the  statute  of  frauds,  so  as  to  require  a  note  or  memorandum  in 
writing  to  validate  a  sale  thereof.^  The  court  accordingly  held 
that  a  verbal  contract  by  which  A.  purchases  of  B.  a  one-fou{*tli 
interest  in  an  existing  corporation  is  void.^  This  decision  does 
not  of  course  impugn  the  well-known  rule  that  shares  of  cor- 
porate stock  may  be  transferred  by  the  delivery  of  the  stock 
cei-tificate,  which  is  the  symbolical  representative  of  the  sharehold- 
er's  interest,  accompanied  with  a  power  of  attorney  in  blank, 
authorizing  the  attorney  in  fact  whose  name  shall  be  inserted 
therein  to  make  the  proper  transfer  upon  the  books  of  the 
company. 

§  1060«  Kot  <<  Moneys/'  —  Shares  or  stock  are  not  ^*  moneys  ' ' 
within  the  meaning  of  a  clause  in  a  mU  creating  a  specific  be- 
quest.* 

§  1070.  Are  Ohoses  in  Action.  — Judicial  opinion  has  char- 
acterized corporate  shares  as  choses  in  action.^  This  will  appear 
to  be  a  sound  conception  when  it  is  reflected  that  corporate 
shares  are  merely  contract  rights^  namely,  the  right  to  partici- 
pate in  the  election  of  the  corporate  officers,  to  be  eligible  to  the 
office  of  director  therein,  to  receive  dividends  of  its  profits,  and, 
after  its  debts  have  been  satisfied,  to  receive  a  proportional  share 
of  its  assets  on  its  being  wound  up.^ 


^  Tempest  o.  Kilner,  8  C.  B.  800; 
Bowlby  «.  BeU,  8  Id.  284;  Duncnlt  v. 
Albrecht,  12  Sim.  189. 

'  Watson  17.  Spratley,  10  Exch«  222. 

*  Knight «.  Barber,  1  GMees.  &  W. 
66. 

^  Tine  o.  HoTDsby,  2  Mo.  App.  61; 
Bernhardt  V.  Walls,  29  Mo.  App.  206. 

*  Fine  V.  Hornsby,  supra, 

*  CoUins  «.  Ck>Uins,  L.  R.  12  Bq^ 
46ft. 


^  Btanwood  v.  Stanwood,  17  Mass* 
67;  Denton  9.  Livingston,  9  Johns. 
(N.  Y.)  96;  Planters  &c.  Bank  v. 
Leavens,  4  Ala.  758;  Slaymaker  v. 
Bank  of  Oettysbnrg,  10  Pa.  St.  878; 
Arnold  o.  Buggies,  1  R.  1. 165. 

*  "  Shares,"  says  a  recent  writer  of 
reputation,  <<  are  not  in  fact  chattels, 
while  the  certificates  are;  the  shares 
are  merely  contract  rights.**    1  Mor. 
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§  1071.  Shaveholden  not  O^Ownen.  —  SfasreholdeTi  are 
not  joint  tenantfi,  or  in  any  other  seoeo  oo-owners  of  the  oocpo- 
rate  property,  either  before  or  after  its  disflolation.  The  titk 
to  it  rests  exclurively  in  the  legal  entity  ealled  the  corporatioB.1 
A  share  of  the  capital  stock  merely  gives  the  right  to  partake, 
according  to  the  amount  put  into  the  fund,  of  the  surplus  profits 
of  the  corporation,  and  ultimately,  on  the  dissolution  of  it,  of 
so  much  of  the  fund  thus  created  as  remains  unimpaired  and  is 
not  liable  for  debts  of  the  corporation.  A  subscriber  to  such 
capital  stock  does  not  become  the  owner  of  a  given  number  of 
the  shares,  in  fluch  a  sense  as  takes  the  shares  out  of  the  corpo- 
rate fund ;  the  fund  becomes  the  property  of  the  aggregate  hoif 
only.  It  c:iD  only  issue  a  certificate  as  evidence  of  the  exisleiioe 
of  the  share  and  ownership.^  From  this  principle  sevecml  im- 
portant consequences  follow,  whidi  will  be  separately  noted. 

§  1072.  Execution  asralnst  Interest  tn  Ck>rporate  Ptep- 
erty-  —  His  interest  in  the  corporate  property  cannot  therefore 
be  seized  and  sold  under  judicial  process,  as  can  the  interest  of 
a  partner  or  tenant-in-common ;  *  though,  as  hereafter  pointed 
out,  his  shares,  considered  in  themselves  as  chattels,  can  be  taken 
and  sold  under  execution  or  attachment.* 

§  1078.  Shareholders  cannot  Convey  Corporate  Propeitsr 
though  All  Join  in  the  I>eed« —  As  the  shareholders  are  in  no 
direct  sense  proprietors  of  the  corporate  property  they  cannot 
convey  the  real  estate  of  the  corporation  though  all  join  in  the 
deed,^  though  effect  may  be  given  to  such  a  conveyance  in 
equity.* 


Prlv.  Corp.,  2  200.  See  also  the  obser- 
▼atloiis  of  the  same  wrUev  at  {$  198 
and  225. 

1  Mickles  o.  Rochester  City  Bank, 
11  Paige  (N.  T.),  118;  «.  e.  42  Am.  Dee. 
103;  Sparlock  v.  Mlssoiiri  Paelflc  B. 
Co.,  90  Mo.  200,  207;  WQllamson  o. 
Smoot,  7  Mart.   (La.)  SI. 

'  Bnrrall  o.  Bnshwtok  R.  Co.,  75 
N. T.  211. 
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'  Williamson  v.  Smoot,  7  Hurt. 
(La.)  81. 

«  foHj  §  2765. 

«  Wheelock  o.  Moalton,  15  Vt.  519. 
The  same  has  been  held  in  flaglaiidin 
respeet  of  tiie  shaDees  of  aa  tuUiicor- 
porated  joint-stock  company.  Myesf 
v.  Pertgii,  2  Be  Qex  M.  &  6.  599  (ap- 
proved in  Edwards  v.  Hallt  6  De  Ctac 
M.  &G.  74,  92). 

•  AiUe,  ^  UC 
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§  107-4.  Incorporatinsr  a  Partnership  :  mode  of  Sacceedinif 
to  the  Partnership  Assets. —  From  what  has  preoeded  it  will  be 
understood  that  the  mere  fact  of  incorporating  a  partnership 
ftlthou^  under  the  same  name,  does  not  invest  the  corporation 
with  the  property  of  the  firm ;  bat  there  must  be  a  conveyance 
by  the  partners  to  the  new  artificial  entity.^ 

§  1075.  Cannot  Act  for  the  Corporationf  or  Bind  it  hy  Ad- 
missions»  etc. —  A  shareholder  cannot  bind  his  corporation  by 
his  acts  or  admissions,  in  the  mere  character  of  shareholder,^  — 
though  he  can  if  an  officer,  and  if  the  acts  or  admissions  are 
within  the  scope  of  his  agency.'  He  cannot,  therefore,  release 
a  debt  due  to  the  corporation.^ 

§  1076.  Xot  in  a  Trust  Relation  towards  the  Corpora- 
tion.—  The  relation  of  trustee  and  cestui  que  trust j  or  of  debtor 
and  creditor,  or  of  partnership,  does  not  exist  between  the 
stockholders  of  an  incorporated  company  and  the  corporation 
itself.^  But  the  corporatipn  and  the  individual  shareholder  may 
deal  with  each  other  at  arm's  length  the  same  as  two  strangers 
may,  and  a  shareholder  may  contract  with  his  corporation,  and 
sue  or  be  sued  on  his  contracts.^  A  shareholder  m.iy  become  a 
creditor  of  the  corporation  by  entering  into  a  contract  with  it;  ^ 
and,  on  the  other  hand,  the  corporation  is  regarded  as  a  trustee 
for  the  shareholder  for  the  limited  purpose  of  registering  a  trans- 
fer of  his  shares  on  the  corporate  books.*  But,  as  hereafter 
seen,^  the  directors  and  other  managing  officers  stand  in  a  fiduciary 
relation  not  only  to  the  corporation,  but  also  to  the  shareholders. 

§  1077.  Cannot  Sue  the  Directors  at  Law.  —  The  entire 
body  of  shareholders  are  therefore  not,  in  the  intendment  of  the 

^  Gsrothers  9.  Alexander,  74  Tex.  ^  Veri^laiick  v.  Mercantile  los.  Co., 

309;  8.  e.  12  8.  W.  Rep.  4.  1  £dw.  (N.  T.)  84. 

'  8bay   V,  Tuolumne  Water  Co.,  $  *  Culbertson  «.  Wabash  Nav.  Co., 

Gal.  7S.  4  McLean  (U.  S.),  544. 

*Po«(,§S740.  7  Borland  v.  Haven,  87Fed«Bep. 

*  Harris  «.  Mnskingnm   Mfg.  Co.,  894. 

4  Blackf.   (Ind.)  267.    Compare  Ber-  *  jPmI,S24S6. 

lord  o.  New  York  Iron  Mine,  4  N.  Y.  *  PoM,  {  4009,  a<  Mg. 
8app.  886;   56  N.  Y.   Super.  Ct   (24 
Jones  &  S.)  286. 
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law,  the  corporation,  though  they  are  often  regarded  as  such  in 
the  eye  of  courts  of  equity,  which  look  through  the  forms  to  the 
substance  of  things.  From  this  it  follows  that  the  directors  of 
the  corporation  are  not  the  agents  of  the  aggregate  body  of 
stockholders,  in  the  theory  of  courts  of  the  common  law,  though 
they  are  trustees  for  them  in  the  theory  of  courts  of  equity.  Not 
being  such  agents,  a  stockholder  cannot  maintain  an  action 
against  them  for  their  negligence  or  malfeasance  iu  the  conduct 
of  the  affairs  of  the  corporation  whereby  its  assets  hare  been 
wasted  and  his  shares  hare  been  rendered  worthless.^ 

§  1078.  Not  Responsible  for  Its  Torts.  —  The  shareholder  is 
neither  responsible  for  the  debts,^  nor  for  the  torts  of  the  corpo- 
ration." Nor  is  the  agent  of  the  corporation  his  agent,  and  be 
will  not  therefore  be  bound  by  the  fraudulent  representations  of 
the  latter.^ 

§  1079.  Not  in  PriTity  with  Bach  Other.  —  Nor  are  stock- 
holders in  privity  with  each  other ;  nor  do  they,  in  the  absence 
of  special  engagements,  occupy  any  trust  relation  towards  each 
other ;  but  they  may  deal  with  each  other  at  arm's  length  just 
as  they  may  so  deal  with  the  corporation.^  Therefore,  the  un- 
authorized acts  of  one  shareholder  will  not,  in  the  absence  of 
special  circumstances,  be  imputed  to  the  others,  or  bind  them 
in  any  manner  to  their  detriment.^ 

§  1080.  Not  Necessary  Parties  to  Suits  in  Bespect  of  Cor- 
porate Bisrhts.  — In  the  absence  of  special  circumstances  here- 


1  Smith  V.  Hurd,  12  Mete  (Mass.) 
871;  posty  §  4090 

>  P09t,  §  2925 

'  Thus,  a  complaint  under  a  mill  act 
(Mass.  Pub.  Stat.  1882,  ch.  190),  for 
towage,  etc.,  against  the  IndiTldoals 
of  a  corporation,  cannot  be  sustained 
where  the  charter  subjects  them  to  no 
personal  liability.  Norton  v.  Hodges, 
100  Mass.  241.  So,  a  stocldiolder  of  a 
raUroad  company  is  not  liable  for  the 
negUgence  of  the  officers,  agents,  or 
employes  of  the  company  in  the  opera- 
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tion  of  Its  road.  Atchison  &c.  B.  Co. 
V.  Cochran,  48  Kan.  225;  s.  c.  28Fic. 
Rep.  161. 

*  The  fraadoleztt  representations  of 
an  agent  of  the  corporation  oonoern- 
ing  the  value  of  the  stock  will  not 
Titlate  a  sale  of  stoclc  by  a  stockhold- 
er, who  has  no  notice  of  the  fraud. 
MoflEat  V.  Winslow,  7  Paige  (N.  T.)i 
124. 

^  GlUett  V.  Bowen.  23  Fed.  Bep.  €35. 

^  Western  Mining  &c.  Co.  v,  Bej- 
tona  Canal  Coal  Co.,  8  W.  Va.  406. 
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after  considered/  shareholders  cannot  be  parties,  either  plaintiff 
or  defendant,  in  actions  respecting  corporate  rights.  That 
is  to  sajy  in  those  actions  where  the  corporation  itself  mast 
regalarly  prosecute  or  defend.  They  cannot  sue  individaally  for 
the  conversion  of  corporate  property.'  Nor  can  a  shareholder 
have  an  injunction  to  restrain  a  slander  of  the  title  of  the  cor 
poration  to  its  property.'  Nor,  in  the  absence  of  statutes,  can 
they  be  defendants  in  actions  at  law  against  the  corporation.*  It 
has  been  held  in  one  jurisdiction  that  a  shareholder  cannot  sue 
in  the  corporate  name  to  recover  his  individual  rights,  without 
the  assent  of  a  majority  of  the  corporation,  nor  carry  on  such  a 
suit  by  certiorari,^ 

§  1081.  Not  Affected  with  Notice,  etc. —  A  stockholder  is 
not,  simply  as  such,  bound  to  know  the  rules  and  regulations 
which  the  directors  may  prescribe  for  the  transaction  of  the 
basiness  of  the  corporation,  with  the  public  generally,  merely 
because  they  appear  recorded  on  the  minute  books  of  the  cor- 
poration.^ Nor  is  notice  to  an  officer  of  the  corporation  notice 
to  a  shareholder  in  such  a  sense  as  to  affect  his  rights.^  But  it 
has  been  held  that  subscribers  for  stock  in  a  corporation  must 
be  presumed  to  know  the  provisions  of  its  charter.^ 

§  1082.  To  What  Extent  in  Privity  with  the  Corporation. — 

Bat  for  certain  purposes,  he  is  in  privity  with  the  corporation. 


1  P69t,  Ch.  S9. 

*  Tojilinson  o.  Bricklayer's  Union, 
87  Ind.  SOS;  Laogdon  v.  HUlside  Coal 
&c.  Ck).,  41  Fed.  Bep.  609. 

*  Post,  Cb.  S9. 

*  PoBtf  Ch.  S9.  A.  stockholder  in  a 
corporation  Is  no  party  In  a  suit  against 
It,  although  his  individual  property  is 
attached  in  the  suit,  and  a  copy  of  the 
writ  is  left  with  him ;  and  he  may  im- 
peach the  judgment  recovered  therein, 
irhen  introduced  against  him.  Whit* 
man  v.  Cox,  86  Me.  886. 

*  SUk  Mfg.  Co.  V.  Campbell,  27  N. 
J.  L.  S89. 

*  Pearsall  v.  Western  Un.  Tel.  Co., 
44  HuQ  (N.  T.),  682;  a.  e.  9  N.  T.  St. 
Rep. 188. 


v  Thus,  it  has  been  held  that  where 
several  persons,  acting  together  as  a 
boclety  under  the  name  of  a  certain 
**  grange,"  subscribe  for  stock  in  a 
corporation,  a  notice  by  a  creditor  of 
an  insolrent  corporation,  for  the 
purpose  of  charging  the  mem- 
bers of  the  grange  as  stockhold- 
ers, given  to  the  master  or  pre- 
siding officer  of  the  grange,  Is  not 
notice  under  Kan.  Qen,  Stat.  1889, 
§  1192,  to  the  members  of  the  grange. 
Wells  o.  Bobb,  48  Kan.  201;  8.  e.  28 
Pac.  Bep.  148. 

•  Wight  V.  Shelby  B.  Co.,  16  B. 
Mon.  (Ky.)  4. 
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as  much  as  though  it  were  a  partnership,  and  he  were  a  member 
of  it.  Thus,  as  respects  his  liability  to  answer  altimately  tor 
the  debts  of  the  corporation,  a  judgment  against  the  corpora- 
tion^ in  the  view  taken  by  several  of  the  courts,  concludes  him 
as  much  as  though  he  were  a  party  to  the  record ;  ^  though  the 
rule  seems  to  be  otherwise  in  New  York.^  It  has  been  held  that 
the  immunity  which  attends  the  acts  of  de  facto  officers^  does  not 
apply  to  the  acts  of  a  pretended  board  of  directors  of  a  corpo- 
ration which  has  never  been  organized  in  accordance  with  the 
law  of  its  creation,  as  respects  stockholders  of  the  pretended 
corporation  who  participate  actively  in  its  proceedings.^ 

§'  1083.  No  Distinction  in  these  Respects  between  Incorpo- 
rated and  Unincorporated  Companies.  — There  is  no  distiDctioQ 
in  substance  between  the  rights  of  a  shareholder  in  an  incorpo- 
rated and  an  unincorporated  joint-stock  company,  so  far  as  the  na- 
ture of  his  interest  in  the  property  is  concerned.  "  It  would  be 
unfortunate,"  said  Mr.  Baron  Martin,  '*  if  it  were  found  to  be  so. 
It  would,  as  already  observed,  of  necessity  introduce  a  new  course 
of  dealing  from  what  has  hitherto  been  in  use  in  regard  to  this 
species  of  property,  which  would  be  inconvenient;  and  it  would 
make  a  distinction  between  shares  in  one  species  of  joint-stock 
companies  and  another,  which  persons  not  acquainted  with  the  Isw 
would  not  readily  appreciate  or  understand.     I  think,  however, 


1  Meirm  t.  Suffolk  Bank,  81  Me. 
57;  Cftme  o.  Brigham,  89  Me.  36 
MiUiken  9.  Whitehoiise,  49  Me.  5S9 
Slee  o.  Bloom,  80  Johns.  (N.  Y.)  669 
••  c.  10  Am.  Dec.  278;  Moss  f>,  Oak- 
ley, 2  Hm  (N.  Y.),  266;  Belmont 
9.  Coleman,  1  Bosw.  (N.  Y.)  188; 
Donworth  v,  Coolbaagh,  6  Iowa, 
800;  Wilson  o.  Pittsburgh  &c.  Coal 
Co.,  48  Pa.  St.  424;  Grund  v.  Tucker, 
5  Kan.  70.  Contra,  Moss  v.  McCul- 
lough,  5  HU1(N.  Y.)>  181;  Strong  v. 
Wheaton,  88  Barb  (N.  Y.)  616;  MiUer 
V.  White,  60  N.  Y.  137;  McMahon  v. 
Macy,  51  N.  Y.  156.  See  Moss  v. 
AvereU,  10  N.  Y.  449;  Belmont  v. 
Coleman,  21  N.  Y.  96;  8,  e.  I  Bosw. 
(N.  Y.)   188;  Hampson  v.    Weare,  4 
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Iowa,  18.  The  Kansas  oourt,  in  Qrottd 
V.  Tucker,  6  Kan.  70,  hold  thattlie 
judgment  against  the  oorpontiOB  is 
prima  fade  evidence  ai^ainst  the  stock- 
holder. It  was  not  necessary  to  go 
beyond  this,  for  there  was  no  rebut- 
ting evidence  offered.  But  in  ite 
reasoning  the  court  f  oUows  that  in 
Slee  V,  Bloom,  20  Johns.  (N.  Y.)  669, 
which  is  to  the  effect  that  such  a  jadg- 
mcnt  is  conclusive.  Hawes  v.  Anglo- 
Saxon  Co.,  101  Mass.  885, 897;  HIIU- 
ken  o.  Whitehouse,  49  Me.  527;  Don- 
worth  V,  Coolbaugb,  6  Iowa,  800.  See 
post^  §  d892,et  $eq. 

s  McMahon  o.  Macy,  51  9.  Y.  lO. 

a  MlUer  9.  Swer,  27  Me.  509,  BU. 
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there  is  no  such  difference.  In  substance  and  reality,  the  inter- 
est of  the  shareholder  in  a  mining  unincorporated  company,  and 
in  an  incorporated  joint-stock  company,  is  exactly  the  same.  In 
both  it  is  an  interest  in  the  ultimate  profits.  In  neither  can  the 
shareholder  directly  intermeddle  or  deal  with  the  land;  and 
although  apparently  in  a  mining  company  the  interest  of  a  share- 
holder in  land  seems  to  be  greater  than  in  ordinary  trading  joiot- 
stock  companies,  nevertheless  almost  all  trading  companies  have 
houses  or  land,  and  without  them  their  business  could  not  in 
general  be  carried  on,  as  was  observed  by  the  vice-chancellor 
in  Hilton  v.  Giraud.^  The  share  in  a  mining  company  consists 
of  an  interest  in  the  machinery,  the  capital,  the  skill  and  labor 
employed  upon  the  mine,  as  well  as  in  the  mine  itself.  The  em- 
ployment of  land,  may  be,  or  may  be  supposed  to  be,  greater 
in  degree  in  mining  companies,  but  the  nature  of  the  property 
in  the  share  is  the  same  as  in  the  shares  of  other  trading  part- 
nerships into  the  capital  of  which  land  or  the  use  of  it  does  not 
so  largely  enter."  ^ 

§  1084.  A  Comparison  between  Shares  In  a  Partnership  and 
Shares  In  a  *<  Company.''  —  Sir  Nathaniel  Lindley,  in  his  work 
on  Partnership,^  points  out  a  close  resemblance  between  shares 
in  a  simple  partnership  and  shares  in  what  in  England  is  called  a 
company,  which  is  understood  to  mean  a  joint-stock  company, 
which  may  be  either  incorporated  or  unincorporated.  He  says : 
*^  What  is  meant  by  the  share  of  a  partner  is  his  proportion  of 
the  partnership  assets  after  they  have  all  been  realized  upon  and 
converted  into  money,  and  all  the  debts  and  liabilities  have  been 
paid  and  discharged.^    This  it  is,  and  this  only,  which,  on  the 


*  1  De  Gex  &  8.  187. 

>  Watson  9.  Spratley,  10  Bzch.  222, 
288;  ante,  §  1067. 

»  2  Llnd.  Part.  (4th  ed.)  661,  662. 

*  In  support  of  this  proposition  he 
cites  the  following  cases,  all  of  which 
support  his  text:  Doddington  ir.  Hal- 
let,  1  Ves.  8r.  497;  Croft «.  Pyke,  3  P. 
Wms.  180;  West  v.  Skip,  1  Ves.  Sr. 
289;  Taylor  v.  Fields,  4  Yes.  896; 
Crswshay  v.  Collins,  15  Ves.  218,  229; 


Featherstonhangh  v,  Fenwick,  17  Ves. 
298;  Darby  r.  Darby,  8  Drew.  495, 
508.  To  which  the  learned  American 
editor,  Dr.  Ewell,  has  added  the  fol- 
lowing citations  of  American  cases 
which  seem  equally  applicable :  Smith 
9,  Evans,  37  Ind.  526;  Carter  v,  Brad- 
ley, 58  lU.  101;  HUlir.  Beach,  12  N. 
J.  Bq.  81;  Douglas  v.  Winslow,  20 
Me.  89;  Perry  v,  HoUoway,  6  La.  Ann. 
365;  Simpson  v.  Leech,    86  lU.  286; 
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death  of  a  partner,  passes  to  his  representatives  or  to  a  legatee 
of  his  share;  ^  which  under  the  old  law  was  considered  as  bona 
notabUia;  ^  which  on  his  bankruptcy  passes  to  his  trustee;  ^  and 
which  the  sheriff  can  dispose  of  under  a  fi.  fa.  issued  at  the 
suit  of  a  separate  creditor,^  or  under  an  extent  at  the  suit  of  the 
crown.*^  •  •  «  Speaking  generally,  a  share  in  a  compaay 
signifies  a  definite  portion  of  its  capital.  When  a  company  is 
formed,  a  sum  of  money  is  fixed  upon  and  is  called  its  capital ; 
this  sum  is  divided  into  a  number  of  equal  portions ;  each  of 
these  portions  is  a  share,  and  whether  the  sum  fixed  upon  is  ever 
all  subscribed  or  not,  and  whether  what  is  subscribed  is  employed 
profitably  or  the  contrary,  a  share  retains  its  original  meaning. 
A  share  in  a  company,  like  a  share  in  a  partnership,  is  in  tmtha 


FUlej  9.  Phelps,  18  Conn.  294;  Staats 
V.  Bristow,  78  N.  Y.  264;  Schalck  o. 
Harmon,  6  Minn.  265,  269;  Be  Cor- 
bett,  5  Sawyer  (U.  S.)»  ^06;  HaUo. 
Clagett,  48  Md.  223;  ConkUng  v. 
Washington  University,  2  Md.  Chan. 
497;  Menagh  o.  WhitweU,  52  N.  Y. 
146;  Mayer  o.  Oarber,  58  Iowa,  689; 
»,  c.  6  N.  W.  Bep.  68.  See  also  Taft 
V.  Schwamb,  80  Ul.  289  ^  Chase  v. 
Scott,  33  Iowa,  809. 

^  Citing  Farqnhar  o.  Hadden,  L.  B. 
7  Chan.  1. 

s  Citing  Ekins  v.  Brown,  1  Eccl.  & 
Adm.  Bep.  (Spink)  400;  Atty.-Gen.  v, 
Higgins,  2  Hurl.  &  N.  839. 

3  Citing  Smith  v,  Stokes,  1  Bast, 
868. 

^  Skipp  o.  Harwood,  2  Swanst.  586; 
Be  Wait,  I  Jac.  &  W.  585 ;  Johnson 
0.  Evans,  7  Man.  &0.  240;  Menagh  v. 
Whitwell,  52  N.  Y.  146;  Holmes  o. 
Mentze,  4  Ad.  &  Bl.  127;  t.  c.  5  Nev. 
&  M.  563;  4  Dowl.  300;  Sitler  v. 
Walker,  1  Freem.  Ch.  (Miss.)  77; 
Place  o.  Sweetzer,  16  Oh.  142;  James 
9.  Stratton,  32  Ul.  202;  Newhall 
V.  Buckingham,  14  HI.  405;  White 
9.  Jones,  88  111.  159;  Dow  v.  Say- 
word,  14  N.  H.  9;  t.  e.  12  N.  H.271; 
Marstono.  Dewberry,  21  La.  An.  518; 
Nixon  V.  Nash,  12  Oh.  St.  647;  Choppin 
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o.  Wilson,  27  La.  An.  444;  Saunders 
o.   Bartlett.    12    Heisk.  (Tenn.)  816; 
Wilson   V.    Strobach,    59   Ala.    488; 
Weaver  v.  Ashcroft,  50  Tex.  428;  Peo- 
ple's Bank  v.    Shiyock,  48  Md.  W\ 
Morgan  v.  Watmongh,  5  Whart.  (Fa.) 
125;  Wiles  o.  Maddox,    26   Mo.  77; 
Thomas   v.  Lask,    18    La.  An.  277; 
Nelson  v,  Conner,  8  La.  An.  4a6;  Lee 
V.  Ballard,  /d.  462;  Phillips  v.  Cook, 
24  Wend.  (N.  Y.)  889;  U.  S.r.  Will- 
iams,  4  McLean  (U.   S.),  236;  Will- 
iams 17.  Gage,  49  Miss.  777;  Brewster 
o.  Hammet,  4  Conn.    540;  Gibson  v. 
Stevens,  7  N.  H.  352;  FiUey  v.  Phelps, 
18  Conn.  294;  Witter  v.  Bichards,  10 
Conn.  87;  Jones  v,  Thompson,  12  Cal 
191;  Fisk  9.  Herrick,    6   Mass.  271; 
Pierce  o.  Jackson,  6  Mass.  242;  Tap- 
pani;.  Blaisdell,  5  N.  H.  190;  Knox  v. 
Summers,   4   Teate(5  (Pa.)»  ^77;  Mc- 
Carty  o.  Emlen,  2  Yeates  (F&.)t  ^^' 
Knox   o.    Schepler,  2  Hill    (S.  C). 
595;  White  v,  Dougherty,  Mart.  &  V. 
(Tenn.)    809;   Lyndon  t?.  Gorham,  I 
Gall.   (U.  S.)  867;  Merrill  o.  Binker, 
1  Bald.  (U.  S.)  528. 

»  Citing  Bex  v.  Sanderson,  Wightff. 
50;  Bex  ©.  Bock,  2  Price,  198;  Bex 
©.  Hodge,  12  Price,  587;  Spears  f. 
Atty.-Gen.,  6  Clark  &  F.  180. 
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definite  proportion  of  a  joint  estate  after  it  has  been  turned  into 
money  and  applied  as  far  as  may  be  necessary  in  payment  of  the 
joiut  debts.'*  ^ 

§  1085.  Capital  Stock  a  lilablllty  of  the  Corporation.  —  The 

capital  stock  of  a  corporation  is  not  a  debt  due  by  the  shareholders 
to  the  corporation;  on  the  contrary,  the  shares  of  such  stock 
represent  a  liability  of  the  corporation  to  the  shareholders.  It 
follows  that  if  the  shareholder,  at  a  time  when  the  corporation 
is  insolvent  sell  his  shares  for  value  to  another  person  or  corpo- 
ration,  and  the  transfer  is  properly  executed,  neither  the  former 
corporation  nor  its  receiver,  or  other  representative  of  it  or  its 
creditors,  can  maintain  a  suit  asrainst  the  shareholder  for  the 
money  which  he  has  so  received  for  his  shares.  An  apology 
would  be  due  for  discussing  a  question  so  absurd,  if  it  had  not 
been  contested  in  an  important  case  by  able  counsel.  The  case 
was,  that  a  life  insurance  company,  which  we  will  call  A,  being 
in  difficulties  and  insolvent,  transferred  its  assets  and  its  risks  to 
another  company  which  we  will  call  B,  upon  a  contract,  the  con- 
sideration of  which  was  twofold :  1 .  That  Company  B  should  re- 
insure the  risks  of  Company  A.  2.  That  Company  B  should  issue 
its  paid-up  shares  of  stock,  dollar  for  dollar,  to  all  the  share- 
holders of  Company  A  who  should  apply  for  the  same  within 
twenty  days,  and  that  it  should  also  redeem  its  stock  so  issued 
by  paying  to  the  holders  of  it  its  par  value,  if  demanded  by  them 
within  twelve  months.  At  the  time  when  this  contract  was  made 
and  executed  as  between  the  two  companies,  Company  B  was 
also  insolvent,  though  it  was  at  the  time  a  going  concern.  One  of 
the  shareholders  of  Company  A  owned  shares  of  such  company  of 
the  par  value  of  $5500.  For  this  he  received,  under  the  terms  of 
the  contract,  paid-up  shares  of  Company  B  of  like  value,  and  after- 
ward, upon  his  request.  Company  B  redeemed  the  same  by  paying 
him  $5500  therefor.     Subsequently  a  receiver  in  charge  of  the 


1  Citing  Watson  o.  Spratley,  10 
Kxcti.  222 ;  Sparling  v.  Parker,  9  Beay. 
460.  The  question  of  the  nature  of 
the  ownership  of  shareholders  in  un- 
incorporated joint-stock  compaaies 
came  before  the  Court  of  Session  of 
Scotland  in  1S6S,  the  precise  question 


being  whether  such  ownership  was 
capable  of  conferring  the  elective 
franchise.  The  case  is  valuable  for 
the  observations  of  two  of  the  judges 
upon  the  nature  of  such  ownership. 
Dove  V.  Young,  7  Macpherson,  804, 
806.    See  also  atUe,  §§  8,  4,  5,  6,  1067. 
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affairs  of  Company  A  brought  an  action  againrt  thU  ahareboUir 
to  recover  ttie  money  which  he  had  thus  receirad  from  Compuy 
B,  alleging  that  this  exchange  and  redemption  of  stock  was 
merely  a  contrivance  whereby  the  shareholders  of  Company  A 
appropriated  to  their  own  use  and  in  redemption  of  the  capital 
stock  of  Company  A,  a  portion  of  the  assets  of  such  company,  in 
fraud  of  its  creditors,  and  that  the  payments  made  by  Company 
B  in  redeeming  the  shares  of  stock  which,  iu  pursuance  of  the 
contract,  it  had  issued  to  the  shareholders  of  Company  A,  were 
made  out  of  the  funds  received  by  it  from  Company  A.  The 
validity  of  the  transfer  of  assets  had  been  conclusively  establiBhed 
in  another  proceeding,  and  wa49  not  controverted.  It  was  held 
that  the  receiver  could  not  recover,  and  this  upon  several  obvi- 
ous grounds.  The  contract  between  the  two  companies  ooold 
not  be  avoided  in  part ;  it  must  stand  or  fall  as  an  entirety.  As 
its  validity  was  not  drawn  in  question,  it  followed  that  there  was 
no  privity  between  the  plaintiff  and  the  defendant,  since  the  lat- 
ter had  ceased  to  be  a  shareholder  of  the  corporation  of  which 
the  plaintiff  was  receiver.  The  receiver,  as  the  representative 
of  Company  A,  had  no  right  to  recover  on  the  theory  that  the 
money  thus  paid  to  the  defendant  by  Company  B  was  a  part  of 
the  assets  of  Company  A  ;  since,  by  the  terms  of  a  valid  contract, 
Company  A  had  sold  and  tranferred  all  its  assets,  these  in- 
cluded, to  Company  B.  If,  therefore,  the  defendant  was  liable 
to  any  one  to  restore  the  money  he  had  thus  received,  he  was 
liable,  not  to  the  receiver  of  Company  A,  but  to  the  receiver  of 
Company  B.* 

1  Beat  V.  Hart,  7S  Ho.  641;  ikffinsiiv;  ^*  «•  10  Mo.  App.  143.    Sberwood,  C 
J,f  (Uaeented. 
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CHAPTER    XX. 

WHO  MAT  BECOME  SBABEfiOtDSBS  IN  COBPOBATIOVS. 
Abt.   I.  Natubal  PBRSoiffs,  {§  1090-1098.    « 

II.    PRITATB   CoRPORAtlOMS,  §§  1102-1111. 

III.  Municipal  Cobpobations,  $§  1115-1188. 

Article  I.  Natdbal  Persons. 

SBcnoN  dacnoN 

1090.  Persons  capable  of  contracting.      1095.  Infants. 

1091.  By  what  law  the  subject  gOT-      1096.  Married  women. 

emed.  1097.  Where  the  married  woman  has 

1092.  Alien  friends.  an  equitable  separate  estate. 

1093.  Ambassadors  of  foreign  conn*      109$.  Hnsband^s  liability  for  ealla  in 

tries.  rtspect  of  wife's  shares. 

1094.  Alien  enemies. 

(  109O.  PersoiL»  Capable  of  Contracting.  —  A  subscription 
to  the  stock  of  a  corporation  being  a  contract,  the  general  rule 
IS  that  DO  one  can  become  a  subscriber  who  is  incapable  of 
contracting.^  The  legislature  may,  and  in  some  cases  American 
legislatures  have,  in  granting  special  charters  ehanged  this  rule 
as  to  particular  corporations,  by  enacting  that  married  Women, 
for  example,  may  become  subscribers  to  their  capital  stock,  es- 
tablishing a  special  enabling  act  for  the  benefit  of  the  particu- 
lar company.^  Where  there  is  no  such  exception  to  the  general 
rule,  a  subscription,  valid  and  effective  for  all  purposes,  can  be 
made  by  a  person  under  disability,  only  through  the  intervention 
of  a  trustee  who  is  not  under  a  disability ;  and  then  the  trustee 
becomes  in  legal  effect  the  shareholder,  and  answerable  per- 
sonally as  such,  subject  of  course  to  the  obligations  of  his  trust 
aa  between  himself  and  the  beneficiary  therein.^    It  should  be 

&  Littd.  Oomp.  L.  5th  ed.»  p.tS.  *  Po«,  f  8194. 

S  P09tf  S 109^. 

869 


1  Thomp.  Corp.  §  1094.]     who  mat  bboohe  shabeholdebs. 

borne  in  mind  that  the  incapacity  of  persons  under  disability 
to  subscribe  for  shares  does  not  amount  to  a  disability  to  own 
shares,  where  the  title  to  shares  is  devolved  upon  them  in  any 
mode  permitted  by  law.^ 

§  1091.  By  what  Liaw  the  Snbject  Govemed. — The  quets- 
tion  whether  a  person  in  any  given  case  is  competent  to  becomo 
a  subscriber  to  the  shares  of  a  corporation,  is  governed  by  the 
general  law  of  the  State  or  country  creating  the  corporation ; 
and  if  the  charter  or  governing  statute  of  the  cor{>oratioQ  con- 
tains a  special  enabling  act,  such  as  that  spoken  of  in  the  last 
section,  that  of  course  governs.  So  tbat,  it  may  be  affirmed 
with  confidence  that  the  question  is  govemed  exclusively  by  the 
law  of  the  domicil  of  the  corporation. 

§  1092.  Allen  Friends. — No  principle  of  the  common  law 
exists  which  prevents  an  alien  friend  from  becoming  a  share- 
holder in  a  corporation;  and  as  hereafter  seen,^  such  share- 
holder has  the  same  right  to  vote  at  a  corporate  election  as  a 
citizen  shareholder.' 

§  1003*  Ambassadors  of  Foreign  Countries.  —  An  ambas- 
sador of  a  foreign  country  undoubtedly  has  the  same  capacity  to 
become  a  shareholder  that  is  possessed  by  any  other  alien  friend; 
though  while  accredited  and  received  as  such  ambassador, 
he  is  privileged  from  all  civil  actions,  and  he  consequently 
cannot  be  sued  for  assessments.^ 

§  1094*  Allen  Enemies. —  Alien  enemies,  domiciled  in  their 
own  country,  cannot  become  shareholders  in  a  domestic  corpora- 


>  Post,  §§  1096,  2307,8271,  8272. 

2  Post,  §  8046. 

3  It  has  been  held  that  a  ship  may 
have  an  English  register,  though  some 
of  the  members  of  the  company  whicli 
owns  It  are  aliens  (Reg.  v,  Amaud,  9 
Ad.  &  £1.  (n.  8.)  806) ;  and  It  Is  weU 
known  that  the  steamships  City  of 
New  York  and  City  of  Paris  originally 
had  British  registers  and  sailed  under 
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the  British  navigation  laws  and  ^^ 
British  flag,  and  were  yet  ownecl  by 
an  American  corporation ;  and  so  the 
steamship  China,  belonging  to  the 
Pacific  Mall  Steamship  Companj 
(shame  to  our  navigation  IawsI) 
sails  under  the  British  flag. 

*  Magdalena   Steam    Kav.  Co.  •• 
Martin,  2  Bl.  &  El.  94. 


NATURAL  PERSONS.     [I  Thomp.  Gorp.  §  1095, 

tion,  while  the  war  lasts;  because,  on  a  principle  of  public  law, 
no  contract  can  take  place  between  them  and  citizens  of  the 
domestio  country,  since  such  a  contract  involves  the  making  of 
communications  across  lines  of  belligerent  occupancy,  which 
is  contrary  to  the  policy  of  war  and  hence  unlawful.  Such  being 
the  reason  of  the  rule,  it  extends  not  only  to  all  citizens  of  the  en- 
emy country  residing  therein,  but  also  to  all  other  persons  therein 
resident:  all  the  people  of  the  opposing  states  are  regarded 
as  enemies  without  regard  to  their  citizenship  or  disposition.* 
Executory  contracts  which  are  of  such  a  nature  that  they  can- 
not be  carried  on  without  intercourse  across  the  belligerent  lines, 
are  dissolved  by  the  fact  of  war,  and  this  principle  works  disso- 
lutions of  partnerships,  since  partners  are  agents  for  the  firm 
and  for  each  other.^  But  as  a  shareholder  is  not  in  privity  with 
the  corporation  within  the  principles  of  the  common  law — is  a 
distinct  person  from  it  and  from  the  other  shareholders,  with 
whom  he  may  deal  even  in  respect  of  corporate  rights  as  with 
strangers,' — it  would  seem  to  follow  that  a  declaration  of  war 
will  not  have  the  effect  of  severing  the  relation  of  a  shareholder, 
where  the  corporation  is  domiciled  within  one  of  the  belligerent 
countries  and  the  shareholder  in  the  other ;  though  it  will  sus- 
pend any  legal  remedies  which  either  may  have  against  the  other.^ 

§  1005.  Infants.  —  An  infant  may  become  a  shareholder, 
either  by  an  original  subscription  or  by  a  purchase,  but  subject 
to  his  right  to  repudiate  the  relation  either  during  his  infancy  or 
within  a  reasonable  time  after  coming  of  age  ;  ^  but  so  long  as  he 
elects  to  hold  on  to  the  shares,  he  must  pay  calls  like  other  share- 
holders :  he  cannot  keep  the  benefit  and  repudiate  the  burden.* 


1  The  Peterhoff,  5  Wall.  (U.  S.) 
28;  Jecker  o.  Montgomery,  18  How. 
(U.  B.)  110;  Lamar  v,  Browne,  92  U. 

5.  187;  The  Flying  Scud,  6  Wall.  (U. 
S.)  268;  Mrs.  Alexander's  Cotton,  2 
WaU.  (U.  S.)  404;  Albrecht  o.  Suss- 
man,  Ves.  &  B.  328;  WUlison  v. 
Patteson,  7  Tannt.  440:  Ex  parte 
BoiLBsmaker,  18  Yes.  71 ;  Potts  v.  Bell, 
8  T.  B.  648;  Honriet  v,  Morris,  3 
Camp.  808;  BeU  v.  Beid»  1  Maule  & 

6.  726. 


>  Hanger  v.  Abbott,  6  Wall.  (T7.  8.) 
582. 

>  Ante,  §1071. 

^  Lind.  Comp.  L.  5th  ed.,  p.  87; 
Bx  parte  Bonssmaker,  18  Yes.  71. 

'  Lind.  Comp.  L.  5th  ed.  p.  89;  Co. 
Lit  880d;  Dublin  &c.  B.  Co.  o.  Black, 
8  Exch.  181 ;  London  &c.  B.  Co.  v,  Mc- 
Michael,  5  Exch.  11^;  Newry  Ac.  R 
Co.  V.  Coambe,  8  Exch.  565. 

*  Lind.  Comp.  L.  5th  ed.,  p.  89; 
Cork  Ac.  B.  Co.  o.  Cazenove,  10  Ad.  A 
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If  he  signs  the  memorandam  of  association  in  England,  he  there- 
by becomes  a  member  until  he  elects  to  disaffirm  ;^  and  while, 
in  case  of  a  transfer  being  made  to  him,  the  directors  baTS  the 
power  to  reject  him  as  a  shareholder  by  reason  of  his  infancy,' 
yet  the  transfer  being  voidable  only,  and  not  ipso  fado  Toid, 
unless  they  do  this,  it  will  be  good.' 

4  1096.  Harried  Women.  —  So  many  statutory  changes  hare 
taken  place  within  recent  years  in  respect  of  the  cootractoal 
powers  and  property  rights  of  married  women  that  it  is  difficult 
to  affirm  with  much  confidence  what  her  power  of  becoming  a 
shareholder  in  a  corporation  is,  except  in  those  jurisdictions 
where  the  legislature  has  substantially  removed  her  common-law 
disabilities,  as  has  been  done  in  Missouri,  Mis^sissippi,  New  York 
and  several  other  States.  By  the  principles  of  the  common  law 
she  cannot  contract  as  a  principal ,  with  a  few  limited  exceptions. 
Where  she  still  rests  under  the  common«law  disabilities,  she  can- 
not therefore  be  a  party  to  an  original  subscription  to  shares  or 
to  a  transfer  of  them,  so  as  to  be  answerable  as  a  shareholder.^ 
She  therefore  cannot  be  one  of  the  five  subscribers  required  to 
join  in  an  application  for  an  incorporation  under  a  statute  of 
Pennsylvania,  as  the  statute  contemplates  only  persons  not  under 
disability.^  But  in  England  the  incorporation  of  a  company  is 
not  affected  by  the  fact  that  one  of  the  signers  of  the  memo- 
randum of  association  is  an  infant.^ 


§  1097.  Wbere  the  Manried  Woman  has  an  Eqnitahle 
Separate  Estate. — Where  the  married  woman  has  an  equitable 
separate  estate,  she  may  make  contracts  with  respect  to  that 
estate  as  if  she  were  sole,  to  the  extent  that  a  court  of  equity 
will  give  effect  to  such  contracts  by  making  them  a  charge  upon 


SU  (N.  s.)  935:  Leeds  Ac.  B.  Go.  v, 
Fearoley,  4  Ezch.  26 ;  London  &o.  B. 
Co.  V,  McMichael,  5  Ezch.  114. 

^  Be  Nassau  PhospliBte  Co.,  S  Ch. 
Div.  610. 

*  Symons'  case,  L.  B.  5  Clu  898; 
post,  §8271.  • 

*  Lamsden's  case,  L.  B.  4  Ch.  81. 
The  effect  of  tnusf ezs  to  Infants  and 
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to  other  persons  under  disabUilj  ^ 
reserved  for  future  treatment:  poiii 
§8270,  e^^eg. 

*  Lind.  Comp.  6th  cd.,  p.  41;  Wit- 
ters 9 .  Bowles,  88  Fed.  Bep.  700. 

*  Be  AppUcation  for  Charter  (Th- 
Bxec.  Dept.),  27  W.  N.  C.  999, 

^  fie  Nassau  Phosphate  Co.,  %  C^ 
Div.  610. 


NATURAL  PEBSON8.     [I  Thomp.  Corp.  §  1097* 

Iier  separate  estate,  provided  that  was  the  intent  of  the  parties 
to  the  contract.^  The  separate  estate  here  spoken  of  is  care- 
fully to  be  distinguished  from  that  species  of  statutory  separate 
estate  which  is  often  held  to  be  a  legcil  estate;  though  the 
difference  between  the  two  estates  relates  rather  to  the  mode 
of  enforcing  her  engagements  in  respect  of  them  than  other- 
wise. Where  she  has  an  equitable  separate  estate  she  can 
charge  it  with  a  debt  created  in  writing,  and  therefore  there 
would  seem  to  be  no  doubt  that  she  can  charge  it  by  her  written 
contract  of  subscription  to  the  shares  of  a  joint-stock  corpora- 
tion. Equity  would  give  effect  to  such  a  contract,  as  meaning- 
less and  illusory  unless  it  should  be  treated  as  a  charge  upon  her 
separate  estate.  Where  the  estate  is  a  statutory  legal  estate, 
she  may,  it  has  been  held,  become  a  stockholder  in  every  sense 
of  the  term.^  Such  is  understood  to  be  the  estate  created  by 
the  fiiglish  Married  Woman's  Plroperty  Act,  1982.'  Here, 
unless  restrained  by  the  terms  of  the  instrument  creating  the 
estate,  she  can  deal  with  it  in  all  respects  as  hfeme  sole.  <<  She 
can,"  says  Sir  N.  Lindley,  **  invest  it  in  shares  and  make  her- 
self liable  to  pay  for  them  and  to  pay  calls  upon  them  to  the 
extent  of  her  separate  estate,  and  on  the  winding  up  of  the  com- 
pany she  will  be  a  contributory  in  respect  of  her  shares  to  the  like 
extent.^  Her  husband  is  not  liable  in  respect  of  such  shares."  ^ 
This  act  contains  distinct  provisions  as  to  the  rights  of  a  married 
woman  as  a  shareholder, — enabling  her  to  compel  the  company 
to  register  fully  paid  up  shares  in  her  name ; '  providing  that 
shares  standing  in  her  sole  name  shall  be  deemed  to  belong  to 
her  for  her  separate  use  until  the  contrary  is  proved;  '  and 
leaving  her  alone  liable  after  marriage  for  calls  in  respect  of 
shares  held  before  marriage,  but  subject  to  the  qualification  stated 
in  the  next  section.* 


>  Whtteslde8  9.Caiioony28Ho.457;  «  Citing  §§    6  and  7  ol  the  act; 

Lincoln  v.  Bowe,  61  Mo.  575;  Sharpe  also  Matthewman's  case,  L«  B.  8  Kq. 

9.   McFIke,   62   Mo.   808;    Davis  v.  781 ;  Be  Iiondcm  &c.  Bank,  18  Ch«  Dir. 

Smith,  75  Mo.  225;  Bank  e.   Collins,  581. 

id.  281;  Martin  «.  Colborn,  88  Mo.  *  Lind.  Comp.  L.  5th  ed.,  p.  4U 

281,  287.  *  Id.  §§  6,  7;  see  Beg.  «.  Carnatic 

*  Witters  «.  Sowle8»  88  Fed.  Bep.  B.  Co.,  L.  B.  8  Q.  B.  299. 
700.  ^  Ibid. 

•  45  ft  46  Vfct.,  ch.  75.  *  /d.,  §  14. 
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1  Thomp.  Corp.  §  1102.]     who  mat  become  shabbholdeb8. 

§  1098.  Husband's  Liiability  for  Calls  in  Respect  of 
Wife's  Shares.  —  By  the  principles  of  the  common  law  the 
husband  is  liable  for  calls  in  respect  of  shares  held  by  his  wife 
before  marriage.^  The  reason  is,  roughly  speaking,  that  he  gets 
the  shares,  —  at  least  he  has  the  power  of  reducing  them  into  his 
possession,  as  choses  in  action  belonging  to  her,  which  power  he 
exercises,  unless  there  is  a  marriage  settlement  providnig  other- 
wise. Statutes  seem  to  have  modified  this  rule  so  as  to  make  him 
liable  to  calls  made  on  his  wife's  shares,  whether  before  or  after 
marriage,  if  he  has  in  fact  obtained  by  the  marriage  property  of 
the  wife  to  the  value  of  such  calls.' 


Article  II.     ParvATB  Corporations. 


SscrioN 

1102.  One  corporation  eannot  become 

a  stockholder  in  another. 
1108.  Reason  of  the  rale. 

1104.  Illustrations:    railroad  compa- 

nies. 

1105.  Further  illustrations:    banking 

companies. 

1106.  Other  illustrations. 

1107.  Cannot  subscribe  for   its  own 

stock. 


Section 

1108.  Limited  view  that  one  corpora- 

tion can  inyest  in  the  ebftres 
of  another. 

1109.  lllnstrations. 

1110.  Consequences  which  flow  from 

this  view. 

1111.  Undoing  such  transaction:  es- 

toppel—  laches. 


§  1102*  One  Corporation  cannot  Become  a  StocUioIder  In 
Another*  —  It  may  perl]aps  be  laid  down,  as  a  general  rule,  that 
a  corporation,  unless  expressly  empowered  to  do  so  by  its  gov- 
erning statute,  cannot  subscribe  for  shares  of  stock  in  another 
corporation.^ 


1  Lind.  Comp.  L.  5th  ed.^  p.  42 ; 
citing  Luard^s  case,  1  DeGez  F.  &  J. 
£88;  Burllnson*8  case,  8  DeGez  &  Sm. 
18;  Sadler's  case,  Id,  36;  Khlut*s 
case,  Id.  210;  White's  case, /d.  157; 
Ex  parte  Hatcher,  12  Ch.  Div.  284. 

^  Lind.  Comp.  L.  6th  ed.,  p.  42;  Ex 
parte  Hatcher,  12  Ch.  Div.  284;  BelPs 
case,  4  App.  Cas.  550. 

3  Berry  v.  Tates,  24  Barb.  (N.  Y.) 
199,  210;  Mutual  Savings  Bank  v, 
Meriden  Agency  Co.,  24  Conn.  159; 
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Zabriskie  o.  Bailroad  Co.,  28  How. 
(U.  S.)  381;  Hodges  «•  New  England 
Screw  Co.,  1  R.  I.  822;  «.  e.  Thomp. 
OfE.  Corp.  260;  White  «.  Syracuse 
Ac.  R.  Co.,  14  Barb.  (N.  Y.)  559: 
Connecticut  &c.  Ins.  Co.  v,  Baihoftd 
Co.,  41  Barb.  (N.  Y.)  9;  Talmage 
V,  Pell,  7  N.  Y.  848;  New  York  Ex- 
change Co.  t7.  Be  Wolf,  5  Bo8W.  (N- 
Y.)  598;  Central  R.  Co.  «.  CdiliaBi 
40  Ga.  582;  Hazlehnrst  v.  Sano- 
nah    R.  Co.,  48  Ga.  18;  Sumner  v. 


PRIVATE  CORPORATIONS.     [1  Thomp.  Corp.  §  1104. 

§  1103.  Reason  of  the  Bnle. —  The  reason  of  the  rale  is  that 
if  a  corporation  could,  by  buying  up  the  majority  of  the  stock 
of  another  corporation*  be  admitted  to  vote  as  a  shareholder  in 
the  meetings  of  such  other  corporation,  the  purchasmg  corpora- 
tion could  take  the  entire  management  of  the  business  of  the 
latter,  however  foreign  such  business  might  be  to  that  which  the 
purchasing  corporation  was  created  to  carry  on.  A  banking 
corporation  could  thus  become  the  operator  of  a  railroad  or  of  a 
manufacturing  business,  and  any  other  corporation  could  engage  in 
banking  by  obtaining  the  control  of  the  stock  of  an  incorporated 
bank.  **  Nor  would  this  resuit  follow  any  the  less  certainly,  if 
the  shares  of  stock  were  received  in  pledge  only  to  secure  the 
payment  of  a  debt,  provided  the  shares  were  transferred  on 
the  books  of  the  company  to  the  name  of  the  pledgee.'*  ^ 
The  reason  of  the  rule  was  well  stated  by  Mr.  Justice 
Walton :  '  *  If  a  corporation  can  purchase  any  portion  of  (he 
capital  stock  of  another  corporation,  it  can  purchase  the  whole, 
and  invest  all  its  funds  in  that  way,  and  thus  be  enabled  to 
engage  exclusively  in  a  business  entirely  foreign  to  the  purposes 
for  which  it  was  created.  A  banking  corporation  could  become 
a  manufacturing  corporation,  and  a  manufacturing  corporation 
could  become  a  banking  corporation.  This  the  law  will  not 
allow.'** 

§  1104.  Illustrations:  Railroad  Companies. —  In  conformity 
with  the  general  principles  thus  stated  ,it  has  been  held,  that  though  a  rail- 
road corporation  may  take  the  stock  of  another  railroad  corporation  by 
way  of  security  for  a  debt,  it  has  no  power  to  invest  its  corporate  funds  in 


Marcy,  8  Woodb.  &  M.  (U.  8.)  105; 
Franklin  Co.  v.  Lewiston  Inst.,  68 
Me.  48;  «.  c.  28  Am.  Rep.  9;  Franklin 
Bank  o.  Commercial  Bank,  36  Oil.  St. 
350;  Coppin  v.  Greenlees,  88  Oil.  St. 
375;  8.  c.  43  Am.  Rep.  425;  McMillan 
V,  Carson  Hill  Union  Mining  Co.,  12 
Phlla.  (Pa.)  404;  Valley  B.  Co.  v. 
Lake  Erie  Iron  Co.,  46  Oh.  St.  44;  «• 
c.  1  L.  R.  A.  412;  People  o.  Chicago 
Gas  Trust  Co.,  180  lU.  268;  s.  e.  8 
L.  R.  A.  497;  17  Am.  St.  Rep.  319; 
Central  R.  Co.,  of  New  Jersey  v.  Penn- 


sylvania B.  Co.,  81  N.  J.  Eq.  476. 
Compare  the  following  English  cases: 
Great  Western  R.  Co.  v.  Metropolitan 
R.  Co.,  28  L.  J.  Ch.  882;  t.  c.  9  Jnr. 
(n.  8.)  662;  Ex  parte  Contract  Corp. 
L.  R.,  8  Ch.  106;  Royal  Bank  of  India's 
Case,  L.  R.  4  Ch.  252,  257;  Mayor  r. 
Baltimore  &c.  B.  Co.,  21  Md.  50. 

^  Franklin  Bank  v.  Commercial 
Bank,  86  Oh.  St.  850;  t.  e.  88  Am. 
Rep.  594,  opinion  by  Boynton,  J. 

*  Franklin  Co.  v.  Lewiston  Inst., 
68  Me.  43;  a.  c.  28  Am.  Rep.  9. 
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the  purchase  of  such  stock.^  •  -  -  -  A  railroad  company,  chartered 
for  the  purpose  of  btiilding  and  maintaliilng  a  railroad  from  Savannah 
to  Aiacon,  with  general  powers  to  purchase  and  hold  personal  estate, 
of  any  character  wliatever,  was  not  aothorized  to  become  a  stockliolder 
in  a  raikoad  from  Savannah  to  Bainbridge.  Such  purchase  was  wholly 
beyond  the  purpose  of  its  charter.^  -  -  -  -  A  railroad  company 
organized  under  the  general  railroad  law  of  Missouri  has  no  power  to 
purchase  the  notes  given  by  subscribers  to  the  stock  of  any  other  rail- 
road company  oa  account  of  their  subscriptions  and  enforce  them 
against  such  subscribers.  Nor  does  the  fact  that  the  former  railroad 
company  has  purchased  the  road-bed  of  the  latter  with  the  intention  of 
completing  its  road  confer  upon  it  such  power.* 

§  1105.  Fnrtlier   Illustratlotts:    Banklnir    Companies* -^ A 

banking  corporation,  through  its  president,  subscribed  to  a  creamery, 
but  before  any  act  was  done  or  expenditure  made  on  tiie  faith  of  such 
sabscriptiony  it  was  withdrawn.  It  was  held  that  it  was  simply  an 
executory  contract,  and  that  the  subecription  ooold  at  tiie  time  be  with- 
drawn, and  that  the  bank  was  not  liable.^  .^  .  .  -  One  banking 
corporation  received  a  certificate  of  two  hundred  shares  of  the  capital 
stock  of  another  banking  corporation,  from  the  president  of  the  latter 
corporation,  as  security  for  a  loan  made  to  him  individually.  Subse- 
quently the  bank  making  the  loan  presented  the  certificate  for  the  shares 
to  the  corporation  whose  shares  they  were,  and  demanded  a  transfer 
of  them  to  it,  on  the  defendant's  books.  This  transfer  was  refused, 
and  the  lending  bank  sued  the  other  for  a  eanversion  of  the  shares. 
The  governing  staUtU  prohibited  any  bank  from  holding  et  pmrohaaing 
stock  in  another  oorpomtion,  except  to  prevent  a  loss  upon  a  debt 
previously  oontraoted  in  good  faith.  It  was  held  that  the  action  was 
not  maintainable.^  .  •  .  .  The  trustees  of  a  savings  inttitation  in 
Maine  subscribed  for  fifty  thousand  dollars  of  the  capital  stock  of  the 
Continental  Mills,  a  manufacturing  company.  Having  no  money  to  pay 
for  the  shares,  the  savings  institution  procured  another  corporation  to 
advance  the  money  and  to  take  the  notes  of  tito  savings  instltittion 
therefor,  with  a  certificate  of  the  stock  thus  subscribed  for  in  the  name 
of  the  savings  institution,  assigned  as  collateral  security  for  the  payment 

1  MUlbank  «.  New  York  ftc.  B.  Co.,  <  Holt  o.  Winfleld  Baak,  85  FaiL 

64  How.  Pr.  (N.  Y.)  90.  Bep.  613. 

>  Central  K.  R.  Co.  v.  Collins,  40  »  Franklin    Bank    v,   ComnereM 

Qa.  58a.  BaiA,  86  Oh.  St.  850;    «.  e.  SI  ia. 

*  West  Bad  Narrow  Guage  B.  Co.  v.  Bep.  594. 
DameroB,  4  Mo.  A]^.  414. 
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of  the  notes.  In  an  action  by  the  oorporation  which  had  thus  advanced 
the  moneyi  against  the  savings  instttation,  it  was  held  that  the  action  of 
the  trustees  of  the  savings  institution  was  tUtra  vires;  that  it  is  not 
competent  for  such  an  institution,  at  a  time  when  it  has  no  funds  for 
investment,  to  purchase  stocks,  or  other  property  not  needed  for  imme- 
diate use,  on  credit,  and  thus  create  a  debt  binding  upon  the  institu- 
tion; that  the  corporation  making  the  advance  of  money,  having 
participated  in  the  illegal  transaction,  could  not  claim  the  privileges  of 
a  bona  fide  holder  of  commercial  paper ;  and  that  the  savings  institu- 
tion, haying  received  no  benefit  from  the  transaction,  was  not  estopped 
to  set  up  the  defense  of  ultra  vires.^ 

§  1106.    Other     Illustrations.  —  A     joint-stock     corporation,. 

organized,   as  expressed  in  their  articles  of  association,   *'  to   do  & 

general  insurance  agency^  commission  and  brokerage  business,  and  such 

other  things  as  are  incidental  to,  and  necessary  in,  the  management  of 

that  business,"  has  no  power  to  subscribe  to  the  stock  of  a  savings  bank 

and  building  association.'    -    -    -    -    A  corporation  formed  under  the 

general  incorporation  act  of  Illinois,  for  a  purpose  other  thnn  dealing  in 

stocks,  cannot  exercise  the  power  of  purchasmg  corporate  shares,  except 

where  such  a  power  is  necessarily  implied  from  some  power  specifically 

granted  by  the  statute*    Therefore  a  gaslight  company  cannot  purchase 

and  hold  or  sell  the  shares  of  another  gaslight  company,  although  the 

adventurers  who  have  organized  it  have  assumed  to  take  to  themselves 

such  a  power  in  their  articles  of  association.^ 

§  1107.  Cannot  Subscribe  for  or  Purchase  its  Ov^n  Stock* — 
A  corporation  has  no  general  power  to  subscribe  for  or  to 
purchase  shtires  of  its  own  stock.  The  principle  that  an  execu- 
tory contract  which  is  ultra  vires  will  not  be  enforced  has  been 
held  with  reference  to  an  executory  agreement  by  a  manufactuing 
corporation  to  buy  shares  of  its  own  stock.^  This  is  well  illus- 
trated by  a  ease  where,  under  the  general  incorporation  law  of 
Oregon,  nrticies  were  filed  to  incorporate  the  Oregon  Central 
Railroad  Co.,  with  a  capital  stock  of  $7,250,000,  divided  into 
72,500  shares  of  $100  each.  Six  persons  subscribed  one  share 
each»  and  the  seventh  subscription  was  as  follows:  *< Oregon 

iFranklln  Co.    v.  Lewiston   lost.      180111.  968;  «.  c.  8  L.  B.  A.  497;  17 
IS  Me.  43;  #.  e.  28  Am.  Rep.  9.  Am.  St.  Rep.  819. 

>  Mechanics  &e.  Baak  9.  Meriden  *  Copp!n  v,  Oreenlees  fte.  Oe.,  89 

Agency  Co.,  24  Conn.  159.  Oil.  St.  275;  «.  c,  4a  Am.  Rep.  498w 

*  People  «.  Chicago  Gas  Tmst  Co., 
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Central  Bailroad  CompaDy,  by  G.  L.  Woods,  chairmaD,  seventy 
thoosand  shares —  seven  million  dollars/^  It  was  held  that  this 
sabscription  was  a  nullity,  and  that  a  board  of  directors  elected 
by  the  six  persons  could  not  lawfully  transact  business  for  the 
corporation.! 

§  1108.  liimited  View  that  One  Corporation  can  Invest  in 
tbe  Shares  of  Another. — A  few  decisions  are  met  with  where 
the  view  is  taken  that  a  corporation  may  invest  in  the  stock  of 
other  corporations,  as  well  as  in  any  other  funds,  provided  it  be 
done  bona  fide^  and  with  no  sinister  or  unlawful  purpose,  and 
there  be  nothing  in  its  charter,  or  in  the  nature  of  its  business, 
that  forbids  it.^  The  theory  of  these  cases  seems  to  be  that 
such  a  purchase  is  not  necessarily  void ;  ^  and  it  has  been  held 
that  there  is  no  presumption  that  a  corporation  is  incapable  of 
purchasing  and  holding  shares  of  the  stock  of  another  corpora- 
tion, it  not  appearing  under  what  circumstances  it  was  acquired 
or  held.^  Sir  Nathaniel  Lindley  thinks  that  <<  there  is  no 
general  piinciple  of  law  which  prevents  a  corporation  from 
holding  shares  in  a  company,  except  the  principle  that  a 
corporation  cannot  lawfully  employ  its  funds  for  purposes  not 
authorized  by  its  constitution.''  And  he  adds,  citing  the  aucbor- 
ities  in  the  margin:  *^It  has  been  assumed  by  the  legislature, 
in  many  of  the  statutes  relating  to  companies,  that  corpo- 
rations may  lawfully  be  shareholders,^  and  at  common  law 
one  corporation  may  be  a  member  of  another.*  Accordingly 
it  has  held  that,  where  the  above  principle  does  not  apply,  one 
company  may  hold  shares  in  another ;  ^  although  not  in  a  benefit 


1  HoUiday  v.  EUlott,  8  Or.  84. 

s  Booth  v.  Boblnson,  55  McL  419, 
483. 

s  HiU  V.  Nisbet,  100  Ind.  841. 

4  Evans  o.  BaUey,  66  Cal.  112.  In 
Mutual  Savings^  Bank  v,  Meriden 
Agency,  24  Conn.  169,  tbe  court  went 
no  farther  than  to  declare  that  a  sub- 
scription by  a  corporation  to  the  stock 
of  another  corporation,  whose  objects 
were  In  no  wise  connected  with  those 
of  the  subscribing  corporation,  is 
void. 
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'  See  for  example  the  Companies 
act  1862,  §  28,  and  the  interpretation 
pnt  on  it  in  the  cases  cited  in  note  (t) ; 
the  Industrial  and  Proy.  Soc.  act,  89 
and  40  Vict.,  c.  45,  §  13  (4) ;  7  Wm.  IV. 
and  1  Vict.,  ch.  78,  §§  6  and  10;  7  and 
8  Vict. ,  ch.  1 10,  §§  8  and  7  (8) ,  and  §  50. 

®  Grant  on  Corporations,  p.  5. 

7  £x  parte  Contract  Corp.,  8  Ch. 
105;  Royal  Bank  of  India's  case,  4 
Ch.  252,  and  7  £q.  91. 
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boildiDg  society.^  Practically,  however,  it  may  be  said  to  be 
prima  Jxieie  ultra  vires  for  oue  company  to  hold  shares  in 
another:  t.  e.,  power  to  do  so  must  be  shown  to  be  expressly 
or  impliedly  given  to  it."  ^ 

§  1109.  Illustrations. — For  instance,  the  Supreme  Court  of  Ten- 
nessee has  taken  the  view  that  there  is  no  legal  objection  to  the  holders 
of  the  stock  of  an  insurance  corporation  purchasing  the  stock  and 
franchises  of  a  hank.  This  is  not  regarded  as  an  absorption  of  the  bank 
franchises  by  the  insurance  corporation.*  -  -  -  -  Under  statutes 
of  Kansas,  a  railroad  company  has  the  power  to  purchase  and  hold  the 
stock  of  any  other  railroad  company,  the  line  of  whose  raihroad,  con- 
structed or  being  constructed,  connects  with  its  own.*  .  -  -  . 
A  company  organized  for  the  purpose  of  owning,  developing  and 
disposing  of  a  large  quantity  of  wild  and  inaccessible  land^  with  power 
to  build  a  railroad  not  more  than  twenty  miles  in  length,  has  power, 
it  seems,  to  subscribe  to  the  stock  of  a  railroad,  the  building  of 
which  is  necessary  to  afford  access  to  the  subscribing  company's 
lands.^  -  -  -  -  The  West  Virginia  statute  which  forbids  one 
corporation  to  subscribe  for  or  purchase  the  bonds  or  stock  of 
another  corporation  except  in  payment  of  a  bonajide  debt,  is  held  not 
to  preclude  advances  made  on  bonds  and  stock  as  collateral  security.^ 

§  mo.  Consequences  which  Flow  from  this  View. —  Where 
the  view  obtains  that  one  corporation  may  rightfully  purchase 
and  hold  the  shares  of  stock  of  another,  the  ordinary  liabilities 
of  a  stockholder  attach  to  the  corporation  which  so  acts. 
Thus,  where  a  banking  firm  purchased  in  their  own  name  shares 


1  Dobison  v.  Hawks,  16  Sim.  407. 
A  corporation  cannot  be  treasurer  of  a 
Mendly  society.  Ex  parte  Swansea 
Friendly  Society,  11  Ch.  D.  768. 

*  See  Great  W.  Rail.  Co.  v.  Metrop. 
Ban.  Co.,  9  Jur.  (n.  s.)  662;  Ex  parte 
Contract  Corp.,  3  Ch.  105;  Ex  parte 
British  Nation  &c.  Ass.,  8  Ch.  Div. 
079,  where  it  was  held  that  a  society 
to  whicn  shares  in  another  society  had 
been  transferred  by  an  act  ultra  vires, 
could  not  be  placed  on  the  list  of  con* 
tribntories  of  that  society.  Lind. 
Comp.  5th  ed.  p.  43. 

>  State  V,  Bntler,  86  Tenn.  6U. 
Circumstances  under  which  a  purchase 


by  a  life  insurance  company  of  the 
stock  of  a  Jlre  insurance  company 
will  not  be  set  aside  because  fully 
executed.  Alexander  v.  Jones,  8  Mo. 
App.  589,  591. 

^  Atchison  &c.  R.  Co.  v.  Fletcher,  85 
Kan.  236;  Atchison  &c.  B.  Co.  v,  Coch- 
ran, 43  Kan.  225;  s.  c.  7  L.  R.  A.  414; 
23  Pac.  Rep.,  151;  Atchison  &c.  R. 
Co.  9.  Davis,  34  Kan.  209.  Compare 
Pullman  Palace  Car  Co.  v.  Missouri 
Pacific  B.  Co.,  115  U.  S.  687. 

»  Watts*  Appeal,  78  Pa.  St.  870, 392. 

*  Taylor  County  Court  o.  Baltimore 
&c.  B.  Co.,  85  Fed.  Bep.  161. 
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of  stock  for  a  castomer,  which  tbey  treated  as  their  own,  and  ao 
made  it  appear  on  the  books  of  the  corporation  issuing  the  stock, 
it  was  held  that  they  assumed  the  liability  of  stockholders  as 
between  themselves  and  the  corporation.^  But  it  seems  that  a 
corporation  cannot,  by  merely  purchasing  the  shares  of  another 
corporation,  and  thereby  acquiring  control  of  it,  succeed  to  its 
Bpecialjranchises,  Thus,  it  is  held  in  Massachusetts  that  the  fact 
that  one  corporation  has  purchased  the  property  and  most  of  the 
capital  stock  of  another  corporation  does  not  necessarily 
authorize  the  purchasing  corporation  to  do  that  which,  under  a 
special  act,  the  other  corporation  is  authorized  to  do,  but  which 
the  general  law  prohibits.' 

§  nil.  Undolncr  Snch  Transactions:  Estoppel  —  liachei.— 
Although  a  corporation  may  not  possess  the  power  to  deal  in 
the  shares  of  another  corporation,  yet  one  who  has  purchased 
from  a  corporation  the  shares  of  another  corporation,  will  not  be 
allowed  to  escape  the  payment  of  the  purchase  money  by  setting 
up  such  want  of  power. ^  The  estoppel  works  also  against 
the  corporation  so  assuming  to  act.  Thus,  a  railroad  company 
was  held  estopped  to  deny  its  liability  under  a  contract  by  which 
it  loaned  the  sum  of  $150,000  to  another  railroad  company, 
whose  road  it  had  leased,  taking  as  security  1,500  shares  of  the 
stock  of  the  lessor  company.  The  court  found,  however,  that 
the  contract  was  within  the  scope  of  the  powers  of  the  lessee 
corporation ;  that  it  had  been  entered  into  by  the  proper  officers 
and  had  been  recognized  by  corporate  acts ;  and  the  holding  was 
that  the  lessee  company  was  estopped  from  setting  up  that  its 
officers  were  not  authorized  to  make  the  contract.^  In  short,  it 
seems  that  a  defense  of  want  of  power  so  to  act  will  not  ayail 
where  there  has  been  laches^  or  were  the  other  party  to  the 
contract  cannot  be  put  in  statu  quo.^ 

1  McEim   V.  Glenn,   66  Md.    479;  «  Peterboron^  B.  Co.,  «•  Haflima 

«.  c  a  AU.  Rep.  180;   6  Cent.   Rep.  &c  R.  Co.  69  N.  H.  866*. 
776;  9  East.  Rep.  901.  •  Boston  &c.  R.  Co.  «.  New  YaA 

*  French  v.  Connectlcnt  River  Lam-  Ac.  R.  Co.,  13  R.  I.  260. 

ber  Co.,  146  Mass.  S6l.  •  Teriyv.  Ragle  Lock  Co.,  47  Oon. 

*  Holmes  4b  Griggs   Man.    Co.  v.     141. 
Holmes  &  Wessel  Metal  Co.,  53  Him 

(N.  Y.),  62;   «.  c.  5  N.  Y.  Sup.  p.  937, 
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AmiCLB  m.    MtrmoiPAi.  Cobforations. 


SMTnOH 

1115.  Validity     of    manicipal    sub- 

scriptions to  private  corpora- 
tions. 

1116.  ninstrations  of  the  principle: 

aid  to  railroad  companies  val- 
id—  to  mannfactoring  com- 
panies not. 

1117.  Bnle  in  the  absence  of  direct 

constitntional  restraints. 
llie.  Validity  of  statutes  authorizing 
municipal    subscriptions    to 
corporations. 

1119.  Power  to  grant  such  aid  by  way 

of  subscription  settled. 

1120.  Whether  power  exists  to  make 

donations  to  such  companies. 

1111.  Bight  to  municipal  aid  not 
created  by  generU  words. 

1U2.  Bight  to  municipal  aid  passes 
to  new  company  on  consoli- 
dation. 

11S8.  Statute  repealed  before  right 
vested. 

Ilf4.  Anillustration  of  this  principle. 


SscnoH 

1125.  Another  illustration  of  the  same 

principle. 

1126.  Invalidity  of  State  statutes  at- 

tempting to  take  away  the 
remedy  on  such  subscrip- 
tions. 

1127.  Validity  of  statutes  transferring 

benefit  of  subscription  from 
the  county  to  the  tax-payers . 

1188.  Instances  of  such  statutes 
impairing  the  obligation  of 
contracts. 

1129.  Invalidity  of  statute  compeUing 
town  to  subscril>e  to  a  rail- 
road. 

1180.  Injunction  to  prevent  issue  of 

bonds  where  terms  of  sub- 
scription not  complied  with. 

1181.  Release    of     subscription     by 

abandonment  of  the  work. 

1132.  Petitions  '<  representing  a  ma- 
jority of  the  tax-payers,*'  etc. 

1188.  Subscriptions  by  a  sovereign 
State. 


{  1115.  Talidlty  of  Municipal  Subscriptions  to  Private  Cor- 
porations. — Whether  the  legislature  of  a  State  has  the  power 
to  authorize  cities,  towns  or  counties  to  subscribe  for  the  shares 
of  private  corporations,  and  to  exert  the  taxing  power  to  raise 
money  to  pay  such  subscriptions,  depends  for  the  most  part  on 
the  question  whether  the  object^  as  far  as  it  affects  the  public, 
which  the  corporation  is  organized  to  promote,  is  a  public  object 
as  distinguished  from  a  merely  private  enterprise.  As  presently 
seen,^  nearly  all  American  courts  hold  that  municipal  aid  may  be 
extended  in  this  form  to  corporations  organized  for  the  building 
and  operating  of  railroads^  turnpike  roads,'^  and  piank  roadsfi 
But  it  is  equally  clear  that,  under  our  American  State  constitu- 
tions, such  aid  cairnot  be  extended  to  corporations  which  are 


*    P09ty    §1118. 


*  Com.  17.  McWmiams,  11  Pa.  St.  68.     651. 

56 


*  Wetnmpka  «.    Winter,   29   Ala. 
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organized  to  promote  merely  private  enterprises,  because  of 
some  supposed  collateral  benefit  which  may  thereby  accrae  to 
the  public.^ 

f  1116.  Illustrations  of   the    Principle:    Aid  to   Railroad 
Companies  Valid  —  to  Manufacturing  Companies  not.— To 

illustrate  this  principle  let  us  take  a  case  which  arose  under  the  consti- 
tution of  Alabama,  which  provided  that  private  property  shall  not  be 
taken  *'  for  public  use,  or  for  the  use  of  corporations  other  than 
municipal,  without  the  consent  of  the  owner,"  and  that  ''the  State 
shall  not  engage  in  works  of  internal  improvement,  but  its  credit,  in 
aid  of  such,  may  be  pledged  by  the  General  Assembly  on  undoabted 
security."  Construing  these  provisions,  it  has  been  held  that  the 
legislature  has  power  to  authorize  a  county,  as  a  body  corporate,  on  a 
popular  vote  of  the  county,  to  subscribe  for  stock  in  a  railway 
company ;  and  that,  for  the  payment  of  the  stock  so  subscribed,  the 
county  may  be  compelled  by  mandamiLS  to  issue  its  bonds  and  deliver 
them  to  the  railway  company.^  Let  us  throw  into  contrast  with  this  a 
case  where  a  statute  authorized  a  municipal  corporation,  with  the  con- 
sent of  a  majority  of  the  owners  of  taxable  property,  to  subscribe  for 
the  stock  of  a  private  manufacturing  corporation  and  to  issue  bonds  in 
payment  thereof.  Here  it  was  held  (1)  that  the  statute  was  unconsti- 
tutional and  void,  inasmuch  as  it  attempted  to  authorize  taxation  for 
other  than  public  purposes;  (2)  that  the  fact  that  the  establishment 
of  the  business  of  the  corporation  would  tend  to  increase  the  business 
prosperity  of  the  town  did  not  render  its  purpose  a  public  use ;  and,  (3) 
that  the  town  was  not  estopped  from  denying  the  validity  of  the 
bonds  by  the  fact  that  it  had  previously  voted  a  special  tax  to  pay  the 
interest  thereon.' 


1  Weismer  V.  Douglas,  64  N.  Y.  91*, 
8.  e.  21  Am.  Rep.  586;  Loan  Asso.  v. 
Topeka,  20  Wall.  (U.  S.)  666;  Olcott 
V.  Supervisors,  16  Wall.  (U.  S.)  689; 
People  V.  Salem,  20  Mich.  452;  Jen- 
kins V,  Andover,  103  Mass.  94 ;  Whiting 
o.  Fond  du  Lac,  26  Wis.  188;  Allen  v. 
Jay,  60  Me.  124. 

*  Ex  parte  Selma  &c.  B.  Co.^  46 
Ala.  696 ;  s.  c.  6  Am.  Bep.  722. 

s  Weismer  V.  Douglas,  64  N.  T.  91; 
s.  0.  21  Am.  Bep.  686;  denying  AUe- 
gheny  City  o.  McClonkan,  14  Pa.  St.  81 ; 
commending  Thomas  o.  Bichmond,  12 
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WaU.  (U.  S.)  849.  This  decision  falls 
in  the  wake  of  Loan  Assodation  v. 
Topeka,  20  WaU.  (U.  8.)  655,  where 
it  was  held  that  an  act  authorizing  a 
municipal  corporation  to  use  the 
power  of  taxation  in  aid  of  a  privite 
maniifactaring  company  was  yold,  as 
exceeding  those  implied  reservations 
of  power  which  exist  in  every  free 
goremment.  The  power  of  a  munici- 
pal corporation  to  lend  its  credit 
to  a  private  mannfactoring  coipo- 
ration  to  enable  it  to  erect  its 
works  in  the  town  was   denied  by 
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§    1117.   Bale    In   the  Absence   of    Direct  Constitutional 
Restraints. —  Nor  does  it  appear  necessary  that  there  should  be 
any  direct  constitutional  restraint  upon  the  power  of  the  legis- 
lature of  a  State  to  authorize  taxation  for  merely  private  objects, 
in  order  to  render  void  municipal  aid  to  corporations  organized 
to  promote  such  objects.     The  Sn[)reme  Court  of   the  United 
States   has  declared  that   the  power  of  taxation   can  only  be 
exerted  for  public  purposes,  and  has  laid  down  the  broad  rule  that 
in  free  governments  there  is  an  implied   reservation  of  power 
which  prevents  the  legislature   from  passing  an  act  whereby, 
through  the  forms  of  taxation  and  under  the  guise  of  promoting 
the  public  benefit,  the  property  of  A.  is  taken  away  from  him 
and  given  to  B.     <<  It  must   be  conceded,"    said   Mr.   Justice 
MiUer,  speaking  for  the  court,    **  that  there  are  such  rights 
in  every  free  government  beyond  the  control  of  the  State.     A 
government   which  recognized  no  such  rights,  which  held  the 
lives,  the  liberty,  and  the  property  of  its  citizens  subject  at  all 
times  to  the  absolute  disposition  and  unlimited  control  of  even 
the  most  democratic  depository  of  power,  is  after  all  but  a  des- 
potism.   It  is  true  it  is  a  despotism  of  the  many,  of  the  majority, 
if  yon  choose  to  call  it  so,  but  it  is  none  the  less  a  despotism.    It 
may  well  be  doubted  if  a  man  is  to  hold  all  that  he  is  accustomed 
to  call  his  own,  all  in  which  he  has  placed  his  happiness,  and  the 
security  of  which  is  essential  to  that  happiness,  under  the  unlim- 
ited dominion  of  others,  whether  it  is  not  wiser  that  this  power 
should  be  exercised  by  one  man  than  by  many.     The  theory  of 
our  governments,  State  and  national,  is  opposed  to  the  deposit 
of  unlimited  power  anywhere.    The  executive,  the  legislative, 
and  the  judicial  branches  of  these  governments  are  all  of  limited 
and  defined  powers.     There  are  limitations  on  such  power  which 
grow  out  of  the  essential  nature  of  all  free  governments ;  implied 
reservations  of  individual  lights,  without  which  the  social  com- 
pact could  not  exist,  and  which  are  respected  by  all  governments 
entitled  to  the  name.     No  court,  for  instance,  would  hesitate  to 
declare  void  a  statute  which  enacted  that  A.  and  B.,  who  were 

the  Sapreme  Jndlclal  Court  of  BCaine  rate  school  not  under  the  control  of 

in  Allen  v.  Jay,  60  Me.  124.    On  like  the  town  authorities  lias  been  denied, 

ipronnds  the  power  of  a  municipal  Jenkins  o.  Anderson,  108  Mass.  74; 

corporation  to  aid  by  taxation  a  pri-  Cartls  o.  Whipple,  24  Wis.  860. 
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huBbaod  and  wife  to  each  other,  should  be  so  no  longer,  but  that 
A.  should  thereafter  be  the  husband  of  C,  and  B.  the  wife  of 
D. ;  or  which  should  enact  that  the  homestead  now  owned  by  A. 
should  be  no  longer  his,  but  should  henceforth  be  the  property 
of  B.i 

**  Ot  all  the  powers  conferred  upon  goTemment  that  of 
taxation  is  most  liable  to  abuse.  Given  a  purpose  or  object  for 
which  taxation  may  be  lawfully  used  and  the  extent  of  its  exer- 
cise is  in  its  very  nature  unlimited.  It  is  true  that  express 
limitation  on  the  amount  of  tax  to  be  levied  or  the  things  to  be 
taxed  may  be  imposed  by  constitution  or  statute ;  but  in  most 
instances  for  which  taxes  are  levied,  as  the  support  of  govern- 
ment, the  prosecution  of  war,  the  national  defense,  any  limitation 
is  unsafe.  The  entire  resources  of  the  people  should  in  some 
instances  be  at  the  disposal  of  the  government.  The  power  to 
tax  is,  therefore,  the  strongest,  the  moat  pervading  of  all  the 
powers  of  government,  reaching  directly  or  indirectly  to  all 
classes  of  the  people.  It  was  said  by  Chief  Justice  MarshtU, 
in  the  case  of  McCulloch  t^.  The  State  of  Maryland,'  that  the 
power  to  tax  is  the  power  to  destroy.  A  striking  instance  of  the 
truth  of  the  proposition  is  seen  in  the  fact  that  the  existing  tax 
of  ten  per  cent,  imposed  by  the  United  States  on  the  circulation 
of  all  other  banks  than  the  national  banks  drove  out  of  existSDce 
every  State  bank  of  circulation  within  a  year  or  two  after  its 
passage.  This  power  can  as  readily  be  employed  against  one 
class  of  individuals  and  in  favor  of  another,  so  as  to  ruin  tbeooe 
class  and  give  unlimited  wealth  and  prosperity  to  the  other,  if 
there  is  no  implied  limitation  of  the  uses  for  which  the  power 
may  be  exercised.  To  lay  with  one  hand  the  power  of  the 
government  on  the  property  of  the  citizens,  and  with  the  other 
to  bestow  it  upon  favored  individuals  to  aid  private  enterprises 
and  build  up  private  fortunes,  is  none  the  less  a  robbery  because 
it  is  done  under  the  forms  of  law  and  is  called  taxation.  This 
is  not  legislation.  It  is  a  decree  under  legislative  forms.  Nor 
is  it  taxation.  A  ^tax'  says  Webster's  Dictionary,  <is  a  rate 
or  sum  of  money  assessed  on  the  person  or  property  of  a  citizen 

1  Citiiig  Whifeliig  9.  Fond  da  Lac,  16     LImttetlOBS,  129,  175,  4S7;  DI!loa  os 
Wis.  ISS;  Cooley  on   Conatitational     Moniolpal  Corporations,  587. 

*  4  Wheat  (U.  S.)  481. 
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bj  goTemment  for  the  use  of  the  nation  or  State.  Taxes  are 
burdeiis  or  charges  imposed  by  tho  legislature  upon  persons  or 
inroperty  to  raise  money  for  public  purposes.'  ^ 

'*  Coulter,  J.,  in  Northern  Liberties  v.  St.  John's  Church,' 
s&ys,  very  forcibly,  *  I  think  the  common  mind  has  erery where 
taken  in  the  understanding  that  taxes  are  a  public  imposition, 
levied  by  authority  of  the  government  for  the  purpose  of  carry- 
inf^  on  the  government  in  all  its  machinery  and  operations  —  that 
they  are  imposed  for  a  public  purpose.' 

**  We  have  established^  we  think,  beyond  cavil  that  there 
c«o  be  no  lawful  tax  which  is  not  laid  for  a  puNie  purpose.  It 
ukaty  not  be  easy  to  draw  the  line  in  all  cases  00  as  to  decide 
whai  is  a  public  purpose  in  this  sense  and  what  is  not.  It 
10  undoubtedly  the  duty  of  the  legislature,  which  imposes  or 
autkoriaes  municipalities  to  impose  a  tax,  to  see  that  it  is 
not  to  be  used  for  purposes  of  private  interest  insteml  of  a 
public  use;  and  the  courts  can  only  be  justified  in  interposing 
when  a  violation  of  this  principle  is  clear  and  the  reason  for 
iDterference  cogent.  And  in  deciding  whether,  in  the  given 
case,  the  object  for  which  the  taxes  are  assessed  falls  upon 
the  one  side  or  the  other  of  this  line,  they  must  be  governed 
mainly  by  the  course  and  usage  of  the  goremment^  the  objects 
ftir  which  taxes  have  been  customarily  and  by  long  course 
of  legislation  levied,  what  objects  or  purposes  have  been  con- 
sidered necessary  to  the  support  and  for  the  proper  use  of  the 
government,  whether  State  or  municipal.  Whatever  lawfully 
potaina  to  this  and  is  sanctioned  by  time  and  the  acquiescence 
of  the  people  may  well  be  held  to  belong  to  the  public  use,  and 
proper  for  the  maintenance  of  good  government,  though  this  may 
not  be  the  only  criterion  of  rightful  taxation.  But  in  the  case 
before  us,  in  which  the  towns  are  authorized  to  contribute  aid  by 
way  of  taxation  to  any  class  of  manufacturers,  there  is  no  difficulty 
in  holding  that  this  is  not  such  a  public  purpose  as  we  have  been 
considering.     If  it  be  said  that  a   benefit  results  to  the  local 

i  CHiDg  Cooley  Const.  Lin.  479.  Dutch.    (N.    J.)   SSS;    SluvplMS     «. 

s  SI  Fft.  St.  104.    See  alao  Pray  o.  Mayor  ol  PlinadtMiia,  31  Pa.  SC  Itf  ^ 

Noctlicni  Liberties,  SI  Id.  69;  Matter  167;  Haasou  «.  Vernon,  27  lawm^  47; 

of   Mayor  of  New  York,  II  Johns.  Whitiae  o.  Food  da  Lac,  S6  Wlb 

(K.     T.)    77;    Camden    v.    AUen,    2  188. 
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public  of  a  town  by  establishing  manufactures,  the  same  maj  be 
said  of  any  other  business  or  pursuit  which  employs  capital  or 
labor.  The  merchant,  the  mechanic,  the  innkeeper,  the  banker, 
the  builder,  the  steamboat  owner  are  equally  promoters  of  the 
public  good,  and  equally  deserving  the  aid  of  the  citizens  by 
forced  contributions.  No  line  can  be  drawn  in  favor  of  the 
manufacturer  which  would  not  open  the  coffers  of  the  public 
treasury  to  the  importunities  of  two-thirds  of  the  business  men 
of  the  city  or  town."  ^ 

§  1118.  Validity  of  Statutes  Authorisinir  Mimioipal  Snb- 
leriptionB  to  Bailway  Corporatioiis.  —  Most  of  the  American 
courts  have  held  that  enabling  staiutest  which  confer  upon 
municipal  corporations  the  power  to  issue  their  bonds  in 
aid  of  railways  and  to  exchange  them  for  the  stock  of  rail- 
way companies  upon  the  consent  of  the  municipality  being  had 
in  a  prescribed  manner,  are  constitutional  and  valid.  The 
opinion  of  Mr.  Justice  Valentine  of  Kansas  in  the  leading  case 
in  that  State ^  is  a  treatise  on  this  subject.  The  great  in- 
dustry of  the  learned  judge  collected  the  decisions  of  the 
various  States  upon  the  subject,  from  which  it  appears  that 
the  question  has  been  settled  in  favor  of  the  power  of  the 
legislature  to  authorize  such  aid  in  Virginia;  '  in  Con- 
necticut;^  in   Pennsylvania;^  in   Tennessee;*  in  Kentucky;' 


^  Loan  Associatioii  v.  Topeka,  20 
WaU.  (U.  8.)  662-665. 

*  Commissioners  v.  Miller,  7  Kan. 
479 ;  8.  c.  12  Am.  Rep.  425. 

*  Goodin  v.  Crumps,  8  Leigh  (Va.), 
120;  Harrison  Justices  o.  Holland,  5 
Gratt.  fVa.)  247;  Langhome  o.  Robin- 
>on,  20  Id.  661;  »,  c.  5  Call  (Va.), 
139. 

^  Bridgeport  v.  Hoosatonic  R.  Co., 
15  Conn.  475;  see  also  Society  for 
Savings  o.  New  London,  29  Id,  174. 

'  Harvey  o.  Lloyd,  8  Pa.  St.  SSI ; 
Com.  V.  McWUliamSy  11  Id,  62  (a  tnrn. 
pike  case) ;  Sharpless  v.  Philadelphia, 
91  Id.  147;  «.  e.  69  Am.  Dec.  159; 
Moera  v.  Beading,  Id,  188;  Com.  9. 
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Commissioners,  82  Id,  218;  Com.  f. 
Pittsburgh,  41  Id.  278;  Com.  «.  Per- 
kins, 43  Id.  400. 

*  Nichol  V.  NashviUe,  9  Homph. 
(Tenn.)  252,  271;  LouisviUe  ftc  & 
Co.  o.  Davidson  County,  1  Sneed 
(Tenn.),  687;  «.  c.  62  Am.  Dec.  424; 
Hord  V.  RogersTille  &c.  R.  Co.,  S 
Head  (Tenn.),  208;  Byrd  v.  Ralston, 
Id,  477;  CampbeU  County  «.  Knoz- 
ville  &c.  R.  Co.,  6  Coldw.  (Temi), 
598. 

f  Talbot  V.  Dent,  9  B.  Monr.  (Ky.) 
526;  Justices  V.  Turnpike  Co.,  11  Id. 
148;  Slack  o.  Maysville  &c.  R.  Co.,  13 
Id.  1;  Maddoz  v.  Graham,  2  Melc. 
(Ky.)  56. 


MUNICIPAL  COKPOBATION8.     [1  Thomp.  Corp.  §  1118. 

in  Illinois ;  ^  in  Florida ; '  in  Ohio ;  '  in  Loaisiana ;  ^  in  Iowa ; ' 
in  Alabama;*  in  Mississippi;'  in  North  Carolina;'  in  Mis- 
souri ;  •  in  New  York ;  *®  in  South  Carolina ; "  in  Georgia ; "  in 
Indiana;  ^^  in  Wisconsin ; ^^  in  California  ;^  in  Maine;  "  and  in 
the  Supreme  Court  of  the  United  States.  ^' 


1  "Etjder  v.  Railroad  Ck>.y  18  lU. 
616;  see  alao  Frettyman  v.  Tazewell 
County,  19  Id.  406;  s.  c.  71  Am. 
Dec  280;  Bobertson  v.  Bockford,  21 
Id,  451 ;  Johnson  v.  Stark  County,  24 
Id.  75;  Perkins  v.  Lewis,  Id.  208; 
Butler  V.  Dnnham,  27  Id.  474;  Clarke 
«.  Hancock  Coonty,  Id.  805;  Piatt  v. 
People,  29  Id.  54 ;  Keithsburg  o.  Frlck, 
84  Id.  405. 

*  Cotton  9.  County  CommlssionerB, 
e  PU.  610. 

*  Bailroad  Co.  v.  Clinton  County, 
1  Oh.  St.  77;  Steuben  &c.  B.  Co.  v. 
Treasurer  K.  Township,  Id.  105; 
Cass  V.  Dillon,  2  Id.  607;  Thomp- 
son V.  Kelly,  Id.  647;  State  v.  Van 
Home,  7  Jd.  827;  State  v.  Union 
Township,  8  Id.  894 ;  State  «.  Hancock 
County,  12  Id.  596 ;  Knox  v.  Nichols, 
14  Id,  260;  Fosdick  v.  Perrysburg,  Id. 
472;  Shoemaker  v.  Goshen  Township, 
Id.  569. 

^  Police  Jury  v.  Succession  of 
McDonough,  8  La.  An.  841;  Kew 
Orleans  v.  Graible,  9  Id.  561 ;  Parker  v. 
Scogin,  11  Id.  629;  Bailroad  Co.  o. 
Parish  of  Ouachita,  Id.  649. 

*  Dubuque  &c.  B.  Co.  v.  Dubuque, 
4  6.  Greene  (la.),  1;  State  o.  Blssell, 
4  Id.  828;  Clapp  v.  Cedar  County,  5 
la.  15;  8.  c.  68  Am.  Dec.  678;  Bing  v. 
Johnson  County,  6  la.  265;  McMillan 
9.  Boyles,  Id.  804 ;  McMillan  v.  Lee 
County,  Id.  891 ;  Whittaker  v.  Johnson 
County,  10  Id.  161. 

•Stein  V.  Mobile,  24  Ala.  591; 
Wetumpka  «•  Winter,  29  Id.  651 
(plank  road  case) ;  Gibbons  v.  Mobile 
Ac.,  86  Id.  410;  Ex  parte  Selma  &c.  B. 
Co.,  45  Ala.  696 ;  s.  e.  6  Anu  Bep.  722. 

*  Strickland  v,  Mississippi  Central 


B.  Co.,  referred  to  in  Williams  v. 
Cammack,  27  Miss.  224;  «.  e.  61  Am. 
Dec.  508. 

*  Taylor  v.  Newbeme,  2  Jones,  Bq. 
(N.  C.)  141;  8.  e.  64  Am.  Dec.  566,  a 
navigation  case;  CaldweU  v.  Justices 
of  Burke,  4  Id.  828. 

*  St.  Louis  V.  Alexander,  28  Mo. 
488;  Flagg  v.  Palmyra,  88  Id.  440;  St. 
Joseph  &c.  B.  Ck).  v.  Buchanan 
County,  89  Id.  485. 

^  Grant  9.  Courter,  24  Barb.  (N.  T.) 
282;  Benson  o.  Albany,  Id.  248;  Clarke 
V.  City  of  Bochester,  Id.  446;  Bank  of 
Borne  9.  Borne,  18  N.  Y.  88;  Gould  v. 
Town  of  Venice,  29  Barb.  442 ;  Starin  v. 
Genoa,  28  K.  Y.  489 ;  Clarke  «.  Boches- 
ter, 28  Id.  605;  People  v.  MitcheU,  45 
Barb.  208;  People  v.  MitcheU,  85  N. 
Y.  551. 

u  Copes  o.  Charleston,  10  Bich.  Law 
(S.  C.)  49U 

^  Winn  V.  Macon,  21  Oa.  275; 
Powers  V.  Inf.  Court  of  Dougherty 
County,  28  Id.  65. 

^  Aarora  o.  West,  9  Ind.  74;  Brans- 
ville  &c.  B.  Co.  V.  EvansyiUe,  15  Id. 
895;  Bartholomew  v.  Bright,  18  Id.  98 ; 
Aurora  v.  West,  22  Id.  88;  «.  c  85  Am. 
Dec.  418. 

i«  Clark  V.  JanesvIUe,  10  Wis.  186; 
Bushnell  v.  Beloit,  Id.  195. 

u  Pattison  v.  Yuba  County,  18  Cal. 
175;  Hobart  v.  Butte  County  17  Id. 
28;  Bobinson  o.  Bidwell,  22  Id.  879; 
French  v.  Teschemaker,  24  Id,  518;. 
People  V.  Coon,  25  Id.  685;  People  e. 
San  Francisco,  27  Id.  655. 

M  Augusta  Bank  v.  Augasta,  49  Me. 
507, 

IV  Knox  County  v.  AspinwaU,  21 
How.   (U.  S.)  689;  Knox  County  v. 
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f  1119.  Power  to  Grant  sneh  Aid  bj  Way  of  Satoeriptka 
Settled.  —  In  the  leading  case  in  Kansas,  referred  to  in  the 
preceding  paragrapb,^  Mr.  Justice  Valentine  showed  that  only 
one  State  9  by  its  court  of  last  resort,  had  erer  pronounced  against 
the  power  of  the  legislature  to  enable  counties  and  municipal 
corporations  to  subscribe  for  stock  in  railroad  companies  and  to 
issue  their  bonds  in  paj/meni  therefor,  as  distinguished  from 
the  mere  power  to  make  donations  to  railroad  companies;  and 
that  was  the  State  of  Iowa.'  He  regarded  all  these  decisions  as 
being  overruled  by  decisions  of  the  Sopreme  CSourt  of  the  United 
States.'  He  regarded  later  cases  in  Iowa  as  impugning  the 
principle  that  such  statutes  are  unconstitutional.^  He  pointed 
out  that  these  earlier  decisions  in  Iowa  had  been  finally  over- 
throMm  ill  that  State.*  **  Hence,'*  he  concluded,  **  no  ooort  of 
last  resort  can  now  be  found,  that  holds  that  county  and  munic- 
ipal aid  to  railway  companiee^  by  way  of  subscription  to  the 
capital  stock  tbereof,  is  not  a  legitimate  subject  of  legis- 
lation."* 


WaUaee,  OL  §il;  Zabifskle  «  Cleve* 
Umd  &e.  B.  Co.,  SS /<L  181 ;  KsseU  v. 
Jefferson,  24  Id.  287;  Amey  «•  Alle- 
gheay  County,  JtU  SSft:  Kbok  County 
0.  Aspinwally  id.  876;  Woods  «^  Law- 
rence Connty,  I  Black  (U.  SOr  8S6; 
Koran  «.  Miami  Co.,  2  Black  (U.S.), 
722;  Mercer  Co.  v,  HackeU,  I  WalL 
(U.  8.)  88;  Qelpcke  v.  I>iilw|ae,  Id. 
175;  Bcybert  «.  Pittsbiirg,  Id.  S78; 
Van  Hoslrap  w.  Madteoa  City,  Id.  291; 
Meyer  v.  Mascatiae,  Id,  884 :  fikeboy- 
gan  Co.  V.  Parker,  8  Wall.  (U.  S.)  26; 
HaveflKyer  o.  Iowa  Co.,  Id.  294; 
Thomson  v,  Lee  Co^  Id,  827;  Rogers 
V.  Barlington,  Id.  €54;  MItcheU  v. 
Barlington,  4  WaU.  (U.  8.)  270; 
Lamed  v.  Burlington,  Id.  978;  Voa 
Hoffman  v.  Qulncy,  Id,  685;  Riggs  v. 
JofaasoQ  Co.,  a  Wall.  (U.  8.)  166; 
Weber  v.  Lee  Co.,  Id.  210;  United 
Slates  «.  Keokak,  Id.  514;  Same  v. 
Same,  Jd.  518;  Lee  County  i9.  Rogers, 
7  WaU.  (U.  S.)  181;  Ci^  v.  Lamson, 
9  WalL  (U.  S.)  477. 
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1  Cbmmisslooers  w.  MiDer,  7  Im. 
479;  a.  c  12  Am.  Rep.  425. 

*  State  a.  Wapello  Coan^,  18  U. 
888;  CbaaiberlaiB  «.  BarUngfeoa,  19 
la.  886;  McCtnre  a.  Owaa,  21  U, 
248. 

*  Oelpcke  v.  Dabaqne,  1  WtU.  (U. 
S.)  176;  Meyers  v.  MosciUiBe,  1  WtJL 
(U.  8.)  884;  Tkomson  v.  Lee  Coaa^f 
8  WaU.  (U.  8.)  827;  Rogers  v.  Bar- 
Ungton,  8  Wall.  (U.  S.)  884;  BlgSSf. 
Jehnsoa  Connty,  6  Wall.  (U.  S.)  166; 
Weber  v.  Lee  Coanty,  8  Wa^.  (U.  8.) 
210;  United  States  9.  Cooncfl  of  I«>- 
kak»  8  WalL  (U.  8.)  614, 518;  Beaboir 
9.  Iowa  Ci^,  7  WaU.  (U.  8.)  818;  Lee 
Conn^  a.  Rodgers,  7  WalL  (U.  8.) 
181. 

^  Hansen  v.  Vemoa,  27  la.  88;  a  e. 
1  Am.  Rep.  216;  Stewart  e.  Siper- 
Tiaors,  80  ia.  10;  a.  c.  1  Am.  Bep.  828. 

«  By  tke  case  of  Stewart  a.  Svpa- 
▼I8or8,801a.  10;  s. c.  1  Am. Bep^ 2S& 

*  Comniissioners  «.  Miller,  7  So. 
479;  a.  c.  12  Aai.  Rep.  425,  448. 


MUNICIPAL  GOBPOBATION8.     [1  Thomp.  Ck>rp.  §  1120. 

§  112BO.  "Whether  Power  ExlBto  to  Make  Donations  tor  sneh 
Oompanies.  —  The  power  of  the  legislature  to  authorize  counties 
and  municipal  corporations  to  make  donations  to  railway  com- 
panies and  to  levy  taxes  for  such  purposes,  has  been  distinguished 
in  several  cases  from  the  power  to  aid  the  public  objects  of  such 
companies  by  subscribiug  for  their  stock  and  issuing  bonds  in 
payment  therefor  and  laying  taxes  to  pay  the  interest  and 
principal  of  the  bonds.  Several  States  have  denied  the  power 
of  the  legislature  to  authorize  counties  and  municipalties  to  make 
such  donations.^  In  some  of  the  States  where  there  are  decisions 
against  the  validity  of  donations^  there  are  decisions  in  favor  of 
the  validity  of  subscriptions.^  In  some  of  the  decisions  which 
have  been  pronounced  against  the  validity  of  donations,  a  labored 
effort  is  made  to  take  a  distinction  between  subscriptions  and 
donations.'  But  it  is  too  plain  for  much  discussion  that  there  is 
no  foundation  for  such  a  distinction.  If  the  legislature  has  the 
power  to  authorize  municipal  taxation  in  aid  of  a  railway  com- 
pany, it  is  because  the  establishment  of  a  railway  is  a  public 
object.  On  the  other  hand,  if  the  establishment  of  a  railway  is 
a  mere  private  object,  it  is  undeniably  certain  that  the  legislature 
has  not  the  power  to  authorize  municipal  taxation  for  the  purpose 
of  purchasing  shares  in  corporations  created  for  such  a  private 
object.  If  the  legislature  can  authorize  such  a  use  of  the  taxing 
power,  it  can  auUiorize  municipalities  to  go  into  any  sort  of 
private  business  and  to  tax  their  inhabitants  for  the    money 


1  Bweetv.  Hulbert,  61  Barb.  (N.  Y.) 
S19;  Whiting  v.  Sheboygan  Ac.  R. 
Ck>,,  25  Wis.  167;  8.  e,  8  Am.  Rep.  80; 
People  ex  rel.  v,  Salem,  20  Mich.  452; 
s.  e.  4  Am.  Rep.  400.  The  case  of 
Hanson  v.  Vernon,  27  la.  28,  s,  c.  1 
Am.  Rep.  215,  was  subsequently  over- 
ruled in  the  same  State  by  Stewart  v. 
Supervisors,  80  la.  10;  8.  c.  1  Am. 
Sep.  288. 

*  Thus,  the  Court  of  Appeals  of 
Kew  York  has  decided  in  favor  of  the 
validity  of  subscriptions  in  the  f  oUow- 
ing  cases:  Bank  of  Rome  «.  Rome, 
18  N.  Y.  88;  Starin  o.  Genoa,  28 
N.  Y.  489;    Carke    v,    Rochester,  28 


N.  Y.  806;  People  «.  MltcheU,  85  N. 
Y.  551.  So,  the  Supreme  Court  of 
Wisconsin,  while,  as  above  shown, 
deciding  against  the  validity  of  dona- 
tions, had  previously  decided  in  favor 
of  the  validity  of  subscriptions.  Clark 
V.  Janesville,  10  Wis.  136;  Bushnell 
V.  Bt'loit,  10  Wis.  195. 

*  Whiting  V.  Sheboygan  &c.  R. 
Co.,  28  Wis.  167,  186,  209;  Sweet  o. 
Hulbert,  51  Barb.  (N.  Y.)  812.  See 
also  note  of  Mr.  Chief  Justice  Dillon 
who  wrote  the  opinion  of  the  court  in 
Hanson  v.  Vernon  (27  la.  85;  s.  c  1 
Am.  Rep.  215),  published  in  9  Am.  L. 
Reg.  (N.  s.)  172,  175. 
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neoessary  to  be  raised  for  the  purpose.  Besides,  the  history  of 
American  railway  management  shows  that  the  town  really  gets  as 
mnch  in  the  first  case  as  in  the  second  case.  It  is  held  by  the 
Supreme  Court  of  Illinois,  that  a  railway  company  being  a  public 
object  in  behalf  of  which  the  power  of  taxation  may  be  exercised, 
an  act  of  the  legislature  authorizing  towns  to  appropriate  money 
as  a  donation  to  aid  in  the  construction  of  a  railway  is  constito- 
tional.^ 

§  1121.  Right  to  Municipal  Aid  not  Created  by  General 
Words. —  But  general  words  in  a  statute,  regulating  the  opening 
of  subscription  books  of  a  railroad  company,  reciting  that  *'  it 
shall  be  lawful  for  *  *  *  the  agent  of  any  corporate  body  " 
to  subscribe,  will  not  be  construed  as  enabling  municipal  cor- 
porations to  make  subscription.  The  meaning  should  be  re- 
stricted to  private  and  business  corporations.' 

§  1122.  Right  to  Municipal  Aid  Passes  to  New  Company  on 
Consolidation, —  As  already  seen,'  the  doctrine  of  the  Federal 
courts,  and  of  many  of  the  State  courts,  is  that  if  one  of  two 
original  companies  enjoys,  under  its  charter  or  an  act  of  the  legis- 
lature, the  right  to  have  municipal  aid  voted  in  its  favor,  this 
right,  being  in  the  nature  of  a  privilege  to  the  company,  will 
pass  upon  a  consolidation  to  the  new  company.^  An  attempt 
has  been  made  by  the  Supreme  Court  of  Missouri  to  limit  this 
principle,  by  holding  that  if  a  county  subscription  thus  author- 
ized has  been  mude  to  and  accepted  by  a  railway  company  prior 
to  consolidation  with  another  company,  the  right  to  receive  the 
bonds  in  compliance  with  the  subscription  will  accrue  to  the  new 
company  ;  otherwise  not.^  The  Missouri  court  accordingly  hold 
that  if,  before  a  subscription  has  been  thus  made  and  accepted, 
a  constitutional  ordinance  is  established  or  a  general  statute 
enacted,  changing  the  terms  upon  which  the  subscription  might 

1  Chicago  &c.  R.  Co.  v.  Smith,  63  «  Bobertsonv.  Rockford,  21ItL461. 

lU.  26S;  «.  c.  14  Am.  Rep.  99.  *  Wagner  v.    Meety,  69  Ho.  ISO; 

*  Township  of  East  Oakland  o.  Harshman  v.  Bates  County,  93  U.  S. 
Skinner,  94  U.  S.  255;  Campbell  v.  569;  State  ex  rel.  «.  Qarroutte,  ^ 
Fauris  &c  R.  Co.,  71  111.  611.  Mo.  446;  overmling  State  ex  nlv. 

*  AnUt  i  866.  Greene  County  ffonrt,  54  Mo.  540. 
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•therwise  have  been  made  to  the  railway  company,  e.g.^hj  pro- 
viding that  it  can  only  be  made  when  sanctioned  by  a  vote  of  the 
people  of  the  coanty,  —  the  consolidated  company  will  not  have 
the  right  to  have  the  subscription  made  under  the  provisions  of 
the  charter  of  the  old  company,  and  tax-payers  will  be  entitled 
to  an  injunction  against  such  a  subscription.^ 

§  1123.  Statate  Repealed  before  iiight  Vested. — It  is  a 
principle  of  constitutional  law  that  it  is  competent  for  the  legis- 
latore  to  repeal  a  statute  granting  a  right,  at  any  time  before  the 
right  has  become  vested.  As  just  seen,  the  privilege  conferred 
upon  a  railway  company  by  a  special  charter  granted  by  the 
legislature^  of  having  subscriptions  made  to  it  by  the  county 
courts  without  the  sanction  of  a  popular  vote,  is  not  a  vested 
right,  unless  such  a  subscription  is  made  to  or  accepted  by  the 
company,  and  until  that  time  it  can  be  withdrawn.' 

f  1124.  An  Illustration  of  this  Principle.  — In  the  leading  case 
on  the  subject  in  the  Supreme  Court  of  the  United  States,  it  appeared 
that  the  charter  of  the  Ohio  and  Mississippi  Bailroad  Company,  passed 
by  the  legislature  of  the  State  of  Indiana  in  1848,  and  a  supplement 
thereto  passed  in  1849,  auth(Hized  the  county  commissioners  of  the. 
counties  through  which  the  road  should  pass,  to  subscribe  for  its  stock 
and  issue  bonds  in    payment  of  the  subscription,  provided  that   a 
majority  of  the  qualified  voters  of  the  county  should  vote,  at  an  election 
held  on  the  Ist  of  March,  1849,  that  this  should  be  done.    The  election 
was  held  on  the  appointed  day,  and  a  majority  of  the  qualified  voters 
voted  that  the  subscription  should  be  made.     But  before  the  subscription 
was  made  the  State  adopted  a  new  constitution,  which  went  into  effect 
the  first  day  of  November,  1851.     One  of  the  articles  of  this  constitution 
prohibited  such  subscriptions  unless  paid  for  in  cash,  and  also  pro- 
hibited counties  from  loaning  their  credit  or  borrowing  money  to  pay 
such  subscriptions.     Nevertheless,  in  1852,  the  county  commissioners 
of  the  particular  county  subscribed  for  stock  in  the  railroad  company, 
in  pursuance  of  the  vote  at  the  election  in  1849,  and  issued  the  bonds 
of  the  county  in  payment  therefor.     It  was  held  that  the  bonds,  having 

1  Wagner  v,  Meety,  69  Mo.   150;  St.  Joseph   &c.  B.  Co.  «.  Buchanan 

State  ex  rel.  o.    Garrontte,  67    Mo.  County  Court,  89  Mo.  486;  AspinwaU 

446.  V.  CommiBSioners,  22  How.  (U.  8.) 

*  Wagner  v.    Meety,  69  Mo.  150;  364.    Compare  Nugent  o.  Supervisors, 

State  ex  rel.  v.  Garroutte,  67  Mo.  445;  19  Wall.  (U.  8.)  241. 

891 


1  Thomp.  Corp.  §  1127.]    who  mat  bboomb  shaseholders. 

been  issued  in  violation  of  the  constitnlion  of  Indians,  wen  Toid ;  and 
tiiat  the  railroad  company  had  acquired  no  right  to  have  them  issiied  to 
it,  which  was  protected  by  the  conatitation  of  the  United  States.^ 

f  1125.  Another    Illnatratlon   of   the    San^e    Prlnelple.— 

Another  illuslration  of  the  same  principle  is  found  in  a  case  wiiere  tin 
legislature  of  Kentucky  had  authorized  a  county  to  subscribe  to  the 
stock  of  a  railway  company,  upon  a  vote  of  the  electors  of  the  county 
approving  the  subscription.  A  vote  resulted  in  favor  of  making  the 
subscription ;  but  the  county  court  refused  to  subscribe  and  to  levy  the 
tax.  The  company  applied  for  a  jnandamus  against  the  judges  of  the 
county  court,  which  was  refused.  From  this  judgment  an  appeal  was 
taken.  Pending  the  appeal,  the  legislature  repealed  the  law  authorizing 
the  county  to  make  the  subscription.  It  was  held  that  while,  on  the 
condition  of  facts  before  the  inferior  coort,  the  mandamus  ought  to  have 
been  granted,  yet,  inasmuch  as  the  connty  court  had  not  made  the 
subscription  and  levied  the  tax,  no  right  to  the  subscription  hadbeoome 
vested  in  the  railway  company  prior  to  the  repeal  of  the  law ;  and  the 
judgment  was  therefore  affirmed.' 

$  1126.  Invalidity  of  State  Stalntea  Attemptinir  to  Take 
away  tho  Remedy  on  such  SutMrerlptiona.  —  Where  such  sab- 
Bcriptions  have  been  made  by  municipal  corporations  and  accepted 
by  the  railroad  company,  subsequent  State  statutes  repeah'ngor 
substantially  impairing  the  remedy  on  the  same,  which  existed 
at  the  time  of  the  acceptance,  are  unconstitutional.^  The  case 
below  cited  and  other  cases  hold  that  when  a  municipal  cor- 
poration«  having  a  general  power  to  levy  taxes  to  pay  its  debts, 
enters  into  a  contract,  the  legislator e  cannot  take  away  or  sub- 
stantially impair  the  right  to  compel  the  corporation,  by  man- 
damtiSf  to  exert  its  taxing  power.^ 

$  1127.  Validity  of  Statutes  Transferring  Benefit  of  Sub- 
scription from  the  Coanty*to  the  Tax-payers.  —  But  the  infaibi' 
tion  against  impairing  the  obligation  of  contracts  and  against 

1  Aspinwall  v.  Commissioners*  22  County,  5  DiUon  (XT.  S.)  414;  United 

How.  (U.  8.)  364.  States   v.  Lincoln    CouDty,  Jd.  18^; 

*  CoYlngton  &e.  R.  Co.  v.  Kenton  United  States  v.  Johnson  County)  /<^ 
County,  12  B.  Monr.  (Ky.)  14S.    Com-  207. 

pare  Mclndoe  v.  Jones,  6  Wis.  334.  *  Bahway  Tbx.  Assessors  v.  State, 

*  Western  Ark.  Bank  «.  Sebastian     44  K.  J.  L.  895. 
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impairing  vested  rights  does  not  exist  in  favor  of  municipal  cor- 
poratioDB ;  and  therefore  where  the  county  has,  under  an  act  of  the 
legislature,  subscribed  to  the  stock  in  a  railroad  company,  and 
issued  its  bonds  and  received  the  share  certificates,  it  is  competent 
for  the  legislature,  by  a  subsequent  act,  to  provide  that  the  shares 
shall  be  turned  over  to  the  tax-payers  in  proportion  to  the  amount 
of  taxes  they  respectively  paid  under  the  particuhu*  subscription.^ 


{  1128.  Instances  of  Such  Statutes  Impairlnsr  the  Obliflra- 
tlon  of  Contracts.  —  In  New  Jersey  a  contract  was  made  by  com- 
missioners of  public  roads ;  but  their  charter  was  held  to  be  unconstitu- 
tional; whereupon  it  was  repealed,  but  the  contract  was,  by  the 
repealing  act,  validated  and  made  obligaUvy  on  the  defendants,  and  they 
were  authorized  to  issue  bonds  and  borrow  money  to  pay  the  sums  dae 
thereunder.  Afterwards  an  act  was  passed  that  bonds  should  only  be 
issued  upon  petition  and  resolution  of  the  tax-payers.  It  was  held  that 
the  latter  act  impaired  the  obligation  of  the  contract,  and  was  therefore 
unconstltational.^  -  -  -  -  In  1858  an  amendment  to  the  constitution 
of  Minnesota  was  adopted  proriding  for  the  issue  of  certain  bonds  called 
*^  Minnesota  State  Railroad  Bonds."  In  1860  another  amendment  to 
the  same  constitution  wia  adopted,  providing  that  ^'  no  law  levying  a 
tax  or  making  other  provisions  for  the  payment "  of  the  bonds  should 
take  affect  untQ  submitted  to  the  people  and  voted  for  by  a  majority  of 
them.  It  was  held  that  the  latter  amendment  impaired  the  obligation 
of  the  contract  created  by  the  issue  of  bonds  under  the  former 
amendment,  and  was  void.' 


$  1129.  Invalidity  of  Statute  Compelling  Town  to  Snbscrtbe 
to  a  Railway.  —  A  distinction  is  taken,  in  respect  of  the  powers 
and  duties  of  a  municipal  corporation,  between  those  which  are 


1  Lucas  V.  Commissioners  of  Tippe- 
canoe Coanty,  44  Ind.  624. 

s  State  V.  Union,  44  N.  J.  L.  259. 

•  State  9.  Young,  29  Mion.  474.  It 
has  been  held  that  a  statute  which,  in 
effect,  only  provides  a  mode  of 
determining  which  of  bonds  pniport- 
Ing  to  have  been  issued  by  it  are 
yaUd,  and  which  invalid,  impairs  the 
obligation  of  no  contract.  Whaley  v. 
Oailiard,  21  S.  C.  560.  The  provision 
of  N.  T.  Acts  ISSO,  ch.  59,  §  4«  dis- 


charging the  city  of  Tonkers  from 
liability  on  its  negotiable  bonds 
stolen  from  the  Manhattan  Savings 
Bank,  upon  delivery  of  duplicate 
bonds  to  the  bank,  is  nnconstitu- 
tlonal,  as  impairing  the  obligation  of 
the  contract,  and  therefore  the  pro- 
vision requiring  the  city  to  issue  such 
duplicate  bonds  is  unconstitutional 
also,  it  being  a  part  of  the  invalid 
scheme.  People  v.  Otis,  90  5.  T. 
48. 
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of  a  public  or  governmental  character,  and  those  which  are  of  a 
private  natare.  The  distinction  is  referred  to  by  the  courts 
chiefly  for  tlie  purpose  of  determining  the  liability  of  the  manio- 
ipal  corporation  for  torta^  —  the  general  view  being  that,  in 
respect  of  public  or  governmental  acts,  it  is  not  liable  for  the 
torts  of  its  ageiitSy  whereaSy  in  respect  of  an  act  done  in  it« 
private  character, —  that  is,  where  it  acts»  so  to  speak »  as  a  private 
corporation,  —  it  is  liable  for  the  torts  and  neglects  of  its  agents.' 
One  of  the  grounds  on  which  the  distinction  is  sometimes  placed 
is  that  the  performance  of  duties  of  a  public  or  governmental 
character,  such  as  maintaining  a  board  of  police,  or  a  board  of 
healthy  or  a  fire  department,  may  be  made  in  a  sense  compuhory 
by  the  legislature.  Pursuing  the  same  idea,  it  has  been  held  that 
an  act  of  the  legislature  requiring  a  town,  without  its  consent,  to 
issue  bonds  for  raising  money  which  is  to  be  expended  in  the  con- 
struction of  highways  in  the  town,  in  a  manner  prescribed  by  the 
act,  is  constitutional.  The  theory  of  the  decisions  in  general  is 
that  the  making  and  improving  of  public  highways  and  providing 
the  means  therefor,  are  appropriate  subjects  of  legislation ;  that 
towns  possess  such  powers  as  are  conferred  by  the  legislature; 
that  they  are  a  part  of  the  machinery  of  the  State  government 
and  perform  certain  important  functions,  subject  to  the  regula- 
tion and  control  of  the  les:islatnre ;  and  that  such  a  statute  is 
merely  the  exercise  of  the  unquestioned  power  of  the  legislature 
to  determine  whnt  highways  shall  be  constructed,  and  how  the 
taxing  power  shall  be  exercised  in  providing  the  means  to  defray 
the  expenses  thereof.^  But,  a  railway  company  being  organizedfor 
an  object  pai*tly  private,  that  is,  to  operate  a  railway  for  the  profit 
of  its  stockholders,  the  mere  fact  that  the  railway  is,  in  a  sense, 
a  public  object  and  a  public  benefit,  does  not,  it  has  been  held, 
place  it  within  the  constitutional  power  of  the  legislature  to  pass 
a  mandatory  statute,  requiring  a  town  to  become  a  stockholder 
in  a  railroad,  by  exchanging  its  bonds  for  the  stock  of  the  railway 
company  upon  the  terms  prescribed  by  the  statute,  without  its 
consent/  The  constitutional  power  of  the  legislature  to  force  a 
municipal  corporation  to  engage  in  a  private  business  was  denied 


1  2  Thomp.  Keg.  784. 

*  People  V.  Flagg,  46  N.  T.  401, 
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by  the  legislature  of  Yermoiit,  in  a  case  where  it  was  held  that  a 
statute  providing  for  the  appointment  of  an  agent  of  a  town  by 
the  county  commissioners,  which  agent  should  have  power  to 
purchase  intoxicating  liquors  on  the  credit  of  the  town,  and  to 
sell  the  same  for  certain  specified  purposes,  and  account  for  and 
pay  over  the  proceeds  to  the  town  in  a  manner  prescribed ;  and 
that  the  town,  not  haying  consented  to  the  appointment  of  the 
agent,  or  ratified  his  contracts,  was  not  liable  for  the  liquors 
purchased  upon  its  credit  by  him  pursuant  to  the  act.^ 

§  1130.  Injunction  to  Prevent  Issue  of  Bonds  where 
Terms  of  Subscription  not  Complied  with.  —  If  a  railway 
company  fails  to  comply  with  the  conditions  upon  which  a 
county  has  made  a  subscription  to  its  stock,  an  injunction  will 
lie  to  prevent  the  company  from  receiving  the  bonds  agreed  to 
be  issued  in  payment  of  its  shares  and  to  compel  the  surrender 
and  cancellation  of  any  already  issued,  and  this  remedy  may  be 
invoked  by  any  one  who  is  a  citizen  and  tax-payer  of  the  county. 
^*  Otherwise  it  would  prove  but  a  vain  and  useless  formality  for 
the  county  court  to  impose  any  conditions  precedent  to  the 
issuance  of  bonds ;  they  might  subscribe  for  a  road  in  one 
direction  and  have  to  put  up  with  one  in  another,  built  in  total 
defiance  of  the  terms  of  subscription.'*  ^ 

§  1131.  Release  of  Subscription  by  Abandonment  of  the 
Work.  —  As  a  general  rule,  the  mere  fact  that  a  corporation 
abandons  its  work  is  no  defense  to  an  action  to  collect  what  is 
due  from  its  stockholders ;  since  the  very  means  which  they  are 
withholding  from  it  may  prevent  it  from  resuming  its  work.^ 
But  there  may  be  a  just  exception  to  this  principle  where  the 
corporation  has  totally  abandoned  the  purpose  which  induced  a 
municipal  subscription  to  its  stock,  and  substituted  in  its  stead 
some  other  purpose  of  no  benefit  to  the  municipality;  since,  in 
such  a  case,  the  collection  of  the  municipal  subscription  would 
result  in  the  diversion  of  money  raised  by  public  taxation  to  an 


1  Atirins  9.  Bandolph,  31  Vt.   226.  •  WagDer  v.  Meety,  b'9  Mo.  160. 

Oompare   Olcott   v.  Sapenrisors,    16  '  Post,  §  1272. 

Wall.  (U.  8)  678. 
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object  never  intended  by  the  sabaoription.  Thns,  in  a  caae  in 
Kentacky,  a  company  was  authorized  by  its  charter  to  improve 
the  nayigation  of  a  certain  river  by  <<  building  additional  locks 
and  dams/'  ^  A  county,  which  would  have  been  benefited  bj 
such  improvements,  was  a  subscriber  to  stock  in  the  company. 
The  company  abandoned  the  building  of  the  new  locks  and 
dams  I  and  commenced  the  work  of  repairing  old  ones,  which 
work  did  not  benefit  the  county.  It  was  held,  on  the  company 
becoming  insolvent,  that,  as  the  inducement  for  the  subscriptioQ 
was  the  building  of  additional  locks  and  dams,  the  county  was 
not  liable,  on  the  abandonment  of  the  work,  to  pay  its  sab- 
scription,  at  the  buit  of  creditors  of  the  company  holding  claims 
originating  subsequent  to  such  abandonment.'  A  well  recog- 
nized exception  to  this  rule  obtains  in  cases  where  the  municipal 
corporation  haa  issued  its  negotiable  bonds  in  payment  of  ito 
subscription,  and  such  bonds  have  passed  into  the  hands  of  bom 
fide  purchasers  for  value  without  notice  of  equities; '  but  this 
opens  up  a  subject  which  b  foreign  to  the  purpose  of  this 
treatise. 

f  1132.  Petition  **  Bepresentinir  a  Majority  of  the  Tax-pajr- 
era,"  etc.  —  A  statute  of  New  York  ^  relating  to  the  issue  of  railway  aid 
bonds  by  municipal  corporations,  provided  that ''  whenever  a  minority 
of  tho  tax-payers  of  any  municipal  corporation,"  etc.,  ''  shall  apply  to 
the  county  judge  by  petition,  setting  forth  that  they  are  such  majority 
of  tax-payers,  and  represent  such  a  majority  of  tax-paying  property,'* 
further  proceedings  may  be  taken,  etc.  A  petition  was  presented  to 
the  county  judge,  the  petitioners  apparently  acting  as  principals,  stating 
that  ^'  the  undersigned,  representing  a  majority  of  the  tax-payers  of  the 
town  of  "  etc.,  —  upon  which  petition  the  court  ordered  the  issue  of  the 
bonds.  In  an  action  to  cancel  the  bonds,  it  was  held  that,  although  the 
petition  did  not  follow  the  statute,  by  stating  that  the  petitioners  are  a 
majority  of  the  tax-payers,  yet  that  was  probably  what  it  meant,  and. 
although  such  proceedings,  being  in  derogation  of  the  conunon  law,  are 
to  be  strictly  pursued,^  yet  the  bonds  would  not,  by  reason  of  the 

1  3  Kj.  Acts  1865,  Sec.  2.  <  N.  T.  Laws  of  1869,  chap.  907. 

'Jessamine  v.  Swigert,  8  S.  W.  '  Citing  People  v.  Spencer,  55  N.  T. 

Bep.  18.  1;  People  o.  Smith,  Id.  185;  Wells- 

<  See  1  DUl.  Mnn.  Corp.  4th  ed.,  §  borougli  o.  Bailroad  Co.,  76  Id.  182; 

518,  et  9eq.  Craig  v,  Andes,  98  Id,  i05. 
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defectiyeneBS  of  the  petition,  be  held  invalid.^  The  decision  cannot  be 
sustained  under  the  rule  conceded  in  the  opinion.  Such  a  petition  could 
be  oorruptly  or  eyasiyely  drawn  in  the  language  of  this  petition, 
and  yerifiied  by  affldayit,  and  presented  to  a  county  judge,  and  yet  the 
petitioners  would  not  be  a  majority  of  the  tax-paying  citizens  of  the 
municipality,  and  no  one  would  be  guilty  of  perjury. 

§  1133.  Subscriptions  by  a  Soyerelgn  State. — It  is,  of 
course,  competent  for  a  soyereign  State  to  descend  from  its  plane 
of  soyereignty  to  enter  into  a  contract  of  subscription  to  the 
capital  stock  of  a  priyate  corporation ;  and  this  has  been  done 
by  members  of  the  American  Union  in  many  casos.^  The 
obligation  is  of  the  same  one-sided  character  as  that  of  a 
subscription  of  an  embassador,  already  spoken  of.'  The  State 
can,  without  doubt,  demand  and  enforce  its  rights  as  a  share- 
holder to  the  fullest  extent;  but  no  rights  can  be  enforced 
against  it  by  the  corporation,  unless  it  giyes  its  consent  to  be 
Bued,  and  then  only  in  the  forum  and  mode  embraced  in  that 
consent.  Accordingly,  it  has  been  held  that  a  bill  against  the 
State  of  Ohio,  to  compel  payment  of  subscriptions  for  stock, 
cannot  be  maintained.^  Another  court  held  that  a  statute  by 
which  a  State  subscribed  a  million  dollars  to  the  stock  of  a  bank, 
placed  the  State  in  the  attitude  of  giying  a  bonus  to  the  bank, 
and  did  not  make  it  liable  for  contributions  as  ordinary  stock- 
holders were.*  The  extent  to  which  a  State,  by  becoming  a 
stockholder  in  a  priyate  corporation,  throws  off  its  soyereignty, 
pro  hac  vice^  has  been  a  theme  of  nice  disquisition ;  but  it  was 
not  necessary  to  resort  to  this  theory  in  order  to  yindicate  the 
conclusion  that,  although  the  State  owns  all  the  stock  in  an  incor- 
porated bank,  a  debt  due  to  the  bank  is  not  a  debt  due  to  the 
State  ;^  since  this  would  be  the  rule  in  the  case  of  a  priyate 
stockholder  owning  all  the  shares.^ 

Solon   9.    WUliamsborg   Saving  ^  Myers  v,  ZainesTille  &c.  Tnnip. 

Bank,  114  N.  T.  122;  8.  o.  89  Alb.  L.  Co.,  11  Ohio,  S78. 

J.  471 ;  21  N.  £.  Sep.  168.  «  ConsoUdated  Bank  v.  State,  6  La. 

'  Baltimore  &c    B.  Co.  «.  Mary-  An.  44. 

lutd,  86  Md.  519;  Attorney-General  *  Bank  of  Tennessee  v.  IHbrell,  8 

^  Cape  Fear  NaT.    Co.,  a  Ired.  Eq.  Sneed  (Tenn.),  879. 

(N.C.)444.  *J»te,§1071. 

*  Amu,  {  1098. 
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CHAPTEK    XXI, 


THB  CONTBACT  OF  SUBSCRIPTION. 


▲bt.  I. 

II. 

m. 

IV. 
V. 


Thbobibs  as  to  the  Nature  amd  Formation  of  the  Gov* 

TRACT,  §S  1186-1195. 
Theories  as  to  the  CoNSiDEBATioHy  §§  1200-1213. 
Theories  as  to  the  Nboessitt  of  PATora  the  Statutoit 

Deposit,  §§  1216-1232. 
Theoet  that  the  Full  Amouet  of  the  Cafral  vobt  be 

Subscribed,  §§  1235-1242. 
Other  Thbobibs  and  Hou>iNGSy  §§  1245-1262. 


Abtiolb    I.    Theobies 


AS  TO  THE  Nature  and  Formation  of  thi 
Contract. 


Section 

1186.  Relation  of  stockholders  to  the 

corporation  rests  in  contract. 

1187.  Governing    statute  forms  part 

of  the  contract. 

1188.  General  riews  as  to  what  con- 

stitutes one  a  stockholder. 

1189.  Subscription  constitutes  one  a 

member. 

1140.  Certificate  not  necessary. 

1141.  Circumstances  under  which  nec- 

essary. 

1142.  Contract  of  subscription  when 

not  necessary. 
1148.  If  no  certificate  issued,  ¥nitten 
agreement  necessary. 

1144.  View  that  a  contract  of  subscrip- 

tion necessary  in  some  form, 

1145.  Such  contract  not  created   by 

recitals  in  a  bond. 

1146.  View  that  a  conti*act  of  sub- 

scription must  be  in  writing. 

1147.  A   writing    not   in     strictness 

necessary. 
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Section 

1148.  Oral  promise  to  subscribe  for 

shares  and  note  given  therefor. 

1 149.  Subscription  not  varied  by  parol 

evidence. 

1160.  When  explainable  by  paroL 

1161.  Form  of  the  subscription. 

1162.  In  what  kind  of  a  book— on 

what  kind  of  paper. 

1168.  Signing  in  blank. 

1164.  Effect  of  erasures. 

1166.  Explanatory  memorandum  an- 
nexed. 

1166.  Receipt  on  margin  of  subscrip- 

tion book. 

1167.  Rule    which  requires    a  sub- 

scription  to  the  articles  of 
association. 

1168.  Reasons    which    support   this 

rule. 

]  169.  Consequence  of  this  rale;  do 
contract  if  subscriber  dies 
before  corporation  formed. 

1160.  Other  consequences  of  this  rale. 


[1  Thomp.  Corp.  §  1186. 


SicnoN 

1161.  Doctfftne  that  subscriptions  not 
binding  unless  regalarly  made. 

1163.  View  that  a  subscription  to  the 

shares  of  a  corporation  not 
formed  creates  no  liability. 
1168.  Further  of  this  view :  reasoning 
of  Chief  Justice  Black. 

1164.  Distinction  between  a  subscrii>- 

tion  and  an  agreement  to  sub- 
scribe. 

1165.  The  infirmity  of  this  distinction. 

1166.  Unsoundness  of  the  view  that 

the  proposal  is  bad  unless 
made  in  strict  compliance 
with  the  statute. 

1167.  Difficulty  avoided  by  subsequent 

ratification. 

1168.  Subscription   and    payment  of 

deposit. 

1169.  Another  road  out  of  tlds  diffi- 

culty. 

1170.  Rule    that  subscriptions   made 

before  organization  are 
good. 

1171.  Seasons  in  support,  of     this 

rule. 

1173.  Nature  of  such  an  ofter  before 

acceptance. 
1178.  Instances  under  this  rule. 

1174.  Bights  and  liabilities   of  sub- 

scribers to  a  common  fund 
for  a  common  purpose. 

1175.  Subscription  must  be  accepted 

or  acted  upon. 

1176.  Action  against  one  member  of 

building  committee  by  the 
other  members. 


BsonoN 

1177.  Acceptance   necessary    if   cor- 

poration in  existence. 

1178.  Manner    in   which    acceptance 

manifested. 

1179.  Distinction  between  cases  where 

the  proposition  comes  from 
the  company  and  where  it  is 
made  to  the  company. 

1180.  Revocation  of  offer   before  ac- 

ceptance. 

1181.  Whether  presumable  in  the  case 

of  a  subscription  to  a  future 
corporation. 

1182.  A  case  in  illustration. 

1183.  Locus  penitentia    where    sub- 

scription Illegal. 

1 184.  Other  instances  of  sufficient  sub- 

scriptions. 

1185.  Subscriptions     enforcible     by 

action  without  an  express 
promise  to  pay* 

1186.  Illustrations  of  the  foregoing. 

1187.  Doctrine  thatan  express  promise 

to  pay  is  necessary. 

1188.  The   absurdity  and  immorally 

of  this  doctrine. 

1189.  Illustration    of    the  foregoing 

doctrine. 

1190.  When  contract  to  take  shares 

complete  under  the  Bnglish 
statute. 

1191.  What  facts  amount  to  a  con- 

tract to  take  shares. 

1192.  Continued. 
1198.  Continued. 

1194.  Continued. 

1195.  Continued. 


§  1136«  Relation  of  Stockholders  to  the  Corporation  Rests 
hi  Contract.  —  **  The  relatioa  of  stockholderB  to  the  corpora- 
tion whose  stock  they  hold  is  that  of  contract ;  and  the  rights 
and  duties  of  both  parties  grow  out  of  contract,  implied  in  a 
subscription  for  stock,  construed  by  the  provisions  of  the  charter 
or  articles  of  incorporation."  ^ 


>  Supply  Ditch  Co.  9.  EUiott,  10  Colo.  887;  t.  e.  8  Am.  St.  Bep.  686,  5dl, 
opinion  by  Macon,  C. 
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§  1137.  Qovemliiflr  Statate  Forms  Part  of  the  ContrMt.— 

Whether  the  corporation  is  organized  under  a  special  charter 
or  ander  a  general  statute^  the  statute  which  authorizes  its  or- 
ganization is  deemed  to  enter  into  and  form  a  part  of  it»  and  to 
furnish  the  rule  for  determining  the  e£Fect  of  erery  subscription 
to  its  capital  stock,  as  fully  as  though  it  were  embodied  in  express 
terms  in  the  subscription  paper.^  The  rale  is  thus  laid  down 
by  Selden,  J.,  after  reviewing  the  authorities:  ••  WhateTer  may 
be  the  form  or  language  of  a  subscription  to  the  stock  of  an  in- 
oorporated  company*  every  person  who  in  any  manner  becomes 
a  subscriber  for,  or  engages  to  take,  any  portion  of  the  stock 
of  such  company,  thereby  assumes  to  pay  for  the  same  according 
to  the  conditions  of  the  charter.  ♦  ♦  ♦  Whenever  the 
subscription  papers  refer  to  the  charter  of  the  compsay,  the 
provisions  of  such  charter  are  virtually  incorporated  in  the  sab- 
scription  and  are  to  be  referred  to  for  the  purposes  of  explana- 
tion/' ^  ^'  The  subscription/'  said  Gardner,  J.,  in  another  case, 
*<  must  be  construed  as  if  all  the  provisions  of  the  statute  affect- 
ing the  liability  of  the  subscriber,  or  his  title  to  the  stock  par- 
chased  by  him,  were  incorporated  in  his  agreement.  This  bas 
never  been  questioned."  ' 

$  1188.  Ctoneral  YIews  fis  to  what  Oonstitatea  One  a  Stock- 
holder.—  Becurring  to  the  subject  with  the  aid  of  later  de- 
cisions, longer  study  and  wider  experience,  the  author  sees  no 
reason  essentially  to  modify  the  general  views  advanced  by  him 
in  his  work  on  stockholders,  as  to  what  is  necessary  to  consti- 
tute a  binding  contract  to  take  shares  in  a  joint-stock  corporation. 
It  was  there  stated  ^  as  a  general  rule,'^  applicable  to  all  the  char- 
ters and  statutory  schemes  of  incorporation  in  vogne  in  this 
country,  that  whoever  sahecribes  to  an  unconditional  agreement 
to  take  a  giyen  number  of  shores  becomes  thereby  a  stockholder, 

1  Hoagland   «.  ClacUuMtl    4o.IL      T.  tews,  1SM»  ch.  140,  §  i.  Baflilo 
C9.,  18  lad.  452.  4rts.  B.  Co.- v.  Qiffoi^  87  N.  Y.  S94. 

*  Bensselaer  &c.  Co.  v.  Barton,  16  *  Thomp.  Stockh.^  §  105. 

K.  Y.  457, 460,  note.  *  That  tn  some  States  «b  mpnts 

*  Small  0.  Herkimer  Man.  Co.,  2     promi$e  to  pay  is  necessaiyj  see  pottf 
N.  Y.  880.    A  snbscrlptloa  good  at      f  1187. 

oommon  law  Is  not  invalidated  hy  N. 

900 


FORMATIOK  OP  THE   OONTRACT.       [I  Thomp.  Corp.  $  1U8. 

subject  to  the  conditions  named  in  the  subsoription  paper  und 
to  those  imposed  by  the  charter  or  by  the  general  law.^  The 
oonstating  instrument,  by  which  persons  associate  themselyes 
together  as  members  of  a  corporation  or  joint-stock  company,  is 
osually  termed  in  this  country  the  articles  of  association,  and  in 
England  the  deed  of  settlement.  It  is,  therefore,  but  another 
way  of  expressing  the  foregoing  rule  to  say  that,  in  the  absence 
of  fraud,'  every  person  who  signs  the  articles  of  associa- 
tion or  the  deed  of  settlement,  agreeing  at  the  same  time  to 
take  a  certain  number  of  shares,  tiiereby  acquires  the  ad- 
vantages, and  subjects  himself  to  the  liabilities,  of  a  share- 
holder; '  and  this  is  more  clear  where  the  governing  stat- 
ute declares  that  those  signing  such  articles  shall  be  deemed 
a  body  corporate.^  The  act  of  subscribing  for  shares  fixes  the 
subscriber's  liability  to  creditors  as  a  shareholder,  although  he 
has  not  paid  in  any  part  of  his  subscription,  or  done  any  act 
whatever  as  such.^  If  a  person  orders  goods  to  be  delivered  to 
him,  a  promise  is  implied  that  he  will  pay  for  them.  So,  if  a 
person  subscribes  for  shares  of  stock  in  a  corporation  or  joint- 
stock  company,  a  promise  is  implied  that  he  will  pay  for  them  ;* 
and  the  same  effect  is  given  to  the  acceptance  and  holding  of  a 


>  Hartford  A  New  Haven  R.  Co.  «. 
Kennedy,  12  Conn.  499;  Sagory  9. 
Ihibols,  S  Sandf.  Oh.  (N.  Y.)  466; 
Union  Turnpike  Co.  v,  JenkiDS,  1 
Caines,  (N.T.)>3S0;  Goshen  TanipUce 
Co^  «.  Hnrton,  9  Johns.  (N.  Y.)  217; 
Dutchess  Cotton  Man.  Co.  «.  Davis, 
14  Johns.  (N.  Y.)»  237;  Spearo.  Cranr- 
ford,  14  Wend.  (N.  Y.),20;s.  c,  28  Am. 
Deo.  513;  Highland  Turnpike  Co.  o. 
McKean,  11  Johns.  (N.  Y.)  98;  Strong 
9.  Wheaton,  88  Barb.  (N.  Y.)  616; 
Burr  V.  Wilcox,  22  N.  Y.  661 ;  Picker- 
ing V.  Templeton,  2  Mo.  App.  424; 
Beene  v.  Cahawba  ftc.  B.  Co.,  8  Ala. 
660;  Upton  t7.  Tribilcock,  91  U.  8. 47; 
Brigham  v.  Mead,  10  Allen  (Mass.), 
S46;  BnlEalo  Ac.  B.  Co.  v,  Dudley,  14 
K.  Y.  886;  Seymour  v.  Btnrgesa,  26 
N.  Y.  134;  Dayton  v.  Borst,  81  N.  Y. 
486;  BeusBelaer  &c.  Co.  v.  Barton, 
16  K.  Y.  457;  Lake  Ontario  &c.  Co. 


«.  Mason,  16  N.  Y.  461;  Hartford  Ac 
R.  Co.  V.  CroaweU,  6  HUl  (N.  Y.), 
883;  Northern  B.  Co.  o.  MlUer,  10 
Barb.  (N.  Y.)  260;  Kennebec  &c.  B. 
Co.  9.  Palmer,  84  Me.  866 ;  Connecti- 
cut Ac  B.  Co.  V.  BaUey,  24  Vt.  466. 

«  Port,  Ch.  XXIV. 

<  Strong  V.  Wheaton,  88  Barb.  (N. 
Y.)  616;  Cole  v.  Ryau,  62  Barb.  (N. 
Y.)  168 ;  Sagory  v  Dubois,  8  SandL 
Cb.  (N.  Y.)  466. 

4  Strong  V.  Wheaton,  88  Barb.  (N. 
Y.)  616. 

^  Spear  v.  Crawford,  14  Wend.  (N. 
Y.)  20. 

*  Spear  vt  Crawford,  14  Wend.  (N. 
Y.)  20;  a.e,  28  Am.  Deo.  618;  Hart- 
ford ft  New  Haven  B.  Co.  «•  Kennedy, 
12  Conn.  499;  Fry  v.  Lexington  B. 
Co.,  2  Mete.  (Ky.)  814;  Klein  v.  Alton 
ftc.  B.  Co.,  18  111.  614;  Banet  o.  Alton 
ftc.  B.  Co.,  18  m.  604. 
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certificate  of  stook,^  although^  in  order  to  oonstitate  one  a  share- 
holder, it  is  not  necessary  tliat  a  certificate  should  have  been 
issued.^  This  promise  may  be  enforced  by  the  corporation  bj 
aesumpeitj  or  other  suitable  action ; '  and  in  case  of  the  iDsoI- 
venoy  of  the  corporation,  it  will  be  enforced  by  a  court  of  equity 
or  of  bankruptcy  for  the  benefit  of  its  creditors.^  From  the 
privileges  and  advantages  flowing  to  the  subscriber  inconse- 
quence  of  his  subscription,  and  from  its  acceptance  by  the  other 
associates  or  by  the  corporation,  the  law  implies  a  coneid&'atm 
sufficient  to  support  the  contract.^ 


1  Upton  V.  Trlbllcock,  91  U.  8.  48; 
Palmer  v.  Lawrence,  8  Sandf.  (N. 
Y.)  161;  Brigham  o.  Mead,  10  Allen 
(Mass.))  245.  And  this  is  so  although 
the  certificate  contains  a  promise  on 
the  part  of  the  corporation  to  paj  in- 
terest thereon  until  the  happening  of 
a  certain  specified  event.  McLangb- 
liD  o.  Detroit  &c.  R.  Co.,  8  Mich.  100. 
Making  and  mailing  a  certificate  is  re- 
garded as  the  Issuing  of  it.  Jones  o. 
Terre  Haute  &c.  B.  Co.,  17  How.  Pr. 
(N.  Y.)  629. 

*  Post,  §  1140;  Chafflnt7.  Cummings, 
87  Me.  76;  Chase  v.  Merrimac  Bank,  19 
Pick.  (Mass.)  564;  Beckett  v.  Hous- 
ton, S2  Ind.  898;  Bnrr  v.  Wilcox,  22 
N.  Y.  531 ;  Schaeffer  v.  Missouri  Ins. 
Co.,  46  Mo.  248.  One  who  sells  shares 
before  the  issue  of  the  certificate,  agree- 
ing to  give  the  buyer  a  certificate  when 
he  gets  it,  has  been  held  not  bound, 
as  between  the  bu jer  and  himself,  to 
pay  an  assessment  laid  upon  the  shares 
subsequently  to  the  sale,  and  before  the 
issuing  of  the  certificate.  Brigham 
V.  Mead,  10  Allen  (Mass.),  245.  Some 
courts  have,  however,  held  that  an  ea> 
preeB  promise  to  pay  is  necessary,  — 
a  subject  hereafter  considered.  Postf 
§  1187,  et  seq.  Interpretation  and  ef- 
fect of  peculiar  contracts  of  subscrip- 
tion, prescribing  unusual  modes  of 
issuing  stock,  terms  of  payment,  etc. : 
Bailey  v.  Railroad  Co.,  17  WaU.   (U. 
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S.)  96;  Van  Alen  o.  111.  &c.  B.  Co.,  4 
Abb.  App.  Dec.  (N.  Y.)  448;  New  York 
&c.  B.  Co.  o.  Van  Horn,  57  K.  7. 
473. 

>  Selma  Ac  R.  Co.  v.  Tipton,  6 
Ala.  787;  Beene  v.  Cahawba  &c.  B. 
Co.,  8  Ala.  660;  Union  Turnpike  Co. 
V,  Jenkins,  1  Chines  (N.  Y.),881;  s.  c. 
1  Caines*s  Cas.  95;  Goshen  Turnpike 
Co.  «.  Hurtin,  9  Johns.  (N.  Y.)217; 
Dutchess  Cotton  Man.  Co.  t7.  Davis,  14 
Johns.  (N.  Y.)  288;  Highland  Turn- 
pike Co.  V,  McKean,  11  Johns.  (N.  T.) 
95;  Spear  9.  Crawford,  14  Wend.  (K. 
Y.)  20;  t.  6.  28  Am.  Dec.  518;  Harlem 
Canal  Co.  v.  Seixas,  2  Hall  (N.  T.), 
504;  Worcester  Turnpike  Co.  9.  WU- 
lard,  5  Mass.  80;  Delaware  Ac  Canal 
Co.  0.  Sansom,  1  Blnn.  (Pa.)  70;  In- 
stone  V,  Bridge  Co.,  3  Bibb  (Kj.), 
576;  Tar  Biver Navigation  Co.  s.Neal, 
8  Hawks  (N.  C),  520;  Sanger  v.  Up- 
ton, 91  U.  S.  56;  Webster  v.  Upton, 
91  U.  S.  65;  Chubb  o.  Upton,  96  U.  S. 
665. 

*  Ante,  §§  12-17;  post,  §  268  e 
seq. 

<  Union  Turnpike  Co.  v,  JenUoB,  1 
Caines  (N.  Y.),  881;  Goshen  Tnniplke 
Co.  V.  Hurtin,  9  Johns.  (N.  Y.)  217; 
Dutchess  Cotton  Man.  Co.  v.  Davis,  14 
Johns.  (N.  Y.)  288;  Kennebec  &c.  B. 
Co.  o.  Falmer,  84  Me.  866.  See  poti, 
§  1200,  el  seq. 
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§  1189.  SatMcrlptlon  Oonstltates  One  a  Member. — ^It  has 
been  said  in  a  case  ia  Marylaad  that  ^*  none  of  the  cases  decide  that 
the  mere  fact  of  subscribing  to  the  stock  of  an  incorporated  com- 
pany constitutes  the  subscriber  a  stockholder,  but  that  such  sub- 
scription puts  it  in  his  power  to  become  a  stockholder  by  com- 
pelling the  corporation  to  give  him  the  legal  evidence  of  his 
being  a  stockholder,  upon  his  complying  with  the  terms  of  the 
subscription."^  The  case  cited  in  support  of  this  doctrine' 
does  not  decide  this  proposition,  but  decides  the  reverse,  namely, 
that  a  valid  subscription  to  the  stock  of  a  corporation  makes 
one  a  stockholder  within  the  meaning  of  a  provision  of  the 
charter  making  stockholders  individually  liable  to  creditors  of 
the  company  in  proportion  to  the  amount  of  stock  held,  and 
such  beyond  all  question  is  the  law.^  As  we  shall  presently  see, 
the  courts  merely  divide  on  the  question  whether  an  express  prom- 
ise  to  pay  in  the  subscription  is  necessary  to  give  it  this  effect.^ 

§  1140.  Certificate  not  Kecessary.  —  *<  It  is  not  essential  that 
a  certificate  should  have  issued,  in  order  to  create  the  relation  of 
stockholder,  provided  a  contract  to  take  stock  had  been  duly 
made,  or  provided  the  rights,  privileges  and  emoluments  of  a 
stockholder  had  been  enjoyed  with  the  consent  of  the  corpora- 
tion/' ^  An  owner  of  shares  may  vote  at  corporate  elections,*  hold 
office,  and  in  the  character  of  its  principal  officer  assent  to  a  mort- 
gage of  its  property,'  without  a  certificate  being  issued  to  him. 
Nor  is  it  necessary  that  the  corporation  should  have  issued,  or 
even  tendered  to  him  a  certificate,  in  order  to  enable  it  to  main- 


1  BuBey  V,  Hooper,  35  Md.  15;  8, 
e.  6  Am.  Rep.  850,  859. 

*  Spear  v.  Crawford,  14  Wend.  (N. 
Y.)  24;  9,  e.  28  Am.  Dec.  518. 

*  Strong  v.  Wheaton,  88  Barb.  (N. 
T.)  616;  Cole  V.  Byan,  52  Barb.  (N. 
T.)  168;  Sagory  o.  Dubois,  8  Sandf. 
Ch.  (N.  Y.)  466;  Chaffin  v,  Cnmrnlngs, 
87  Me.  76;  Chase  v,  Merrlmac  Bank, 
19  Pick.  (Mass.)  564;  Beckett  o. 
Honston,  82  Ind.  898;  Barr  v.  Wilcox, 
28  N.  Y.  551;  Schaeffer  9.  Missouri 
Ins.  Co.,  46  Mo.  248. 

«  P09t,  i  1187,  6t  teq. 

*  Butler  University  v,    Scoonover, 


114  Ind.  881;  «.  c.  5  Am.  St.  Bep.  627; 
Farrar  v.  Walker,  8  Dill.  (U.  S.)  506; 
Chaffln  t7.  Cummlngs,  87  Me.  76;  Angell 
&  Ames  on  Corp.,  §  565;  Chase  v,  Mer- 
rlmac Bank,  19  Pick.  (Mass.)  564.  It 
follows  that  it  is  not  necessary  that 
the  fact  should  appear  on  the  books  of 
the  corporation.  It  may  be  proved  by 
parol.    Chaffin  o.  Cummlngs,  tttpra. 

•  Beckett  v.  Houston,  82  Ind.  898. 

'  McComb  V.  Barcelona  Apartment 
Asso.,  81  N.  Y.  St.  Bep.  825;  McComb 
t7.  Cordova  Apartment  Asso.  (Sup. 
Ct.)  Id.  884. 
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tain  an  aotkiii  against  him  for  aaseasments  upon  his  shares.^ 
And  for  equal  reasons  a  certificate  is  not  necessary  to  make  tiim 
liable  to  creditors  for  debts  of  the  corporation.'  The  theory  ii 
that  it  is  the  act  of  subscribing,  or  the  registry  of  the  share- 
holder's name  upon  the  stock  book  of  the  company  opposite 
the  number  of  shares  for  which  he  has  subscribed,  which 
gives  him  his  title  thereto,  and  that  the  certificate  neither 
constitutes  his  title  nor  is  necessary  to  it,  but  is  only  a  mem- 
orial or  evidetice  of  it,  which  he  is  entitled  to  demand  from  the 
corporation  whenever  he  may  desire  it.'  It  is  further  reasoned 
that  a  subscription  for  stock  does  not  stand  on  the  same  footing 
as  a  contract  of  «a/e,  so  that  the  company,  like  the  vendor, 
must  offer  to  deliver  before  demanding  the  price.  Whenever 
the  subscriber  pays,  he  b  the  owner  of  stock  in  the  company. 
It  is  the  paymerU  that  makes  him  stockholder,  with  all  the 
rights  of  one,  if  the  certificate  were  not  issued  at  all.* 

§  1141.  Oircamstances  under  wUch.  Necessary.  —  The  rule 
of  the  preceding  section  may,  of  course,  be  dispensed  with  bj 


1  Chester  Glass  Co.  v.  Dewey,  16 
Mass.  94;  a.  c.  S  Am.  Dec.  128; 
ShelbyriUe  «.  Shelbjville  ft  Co.,  1 
Mete.  (Ky.)  54;  Vawter  v.  Ohio  ac.  B. 
Co.,  14  Ind.  174;  Hardy  v.  Merri- 
weather,  14  Ind.  208;  Fulgam  v,  Macon 
&c.  B.  Co.,  44  Ga.  597;  South  Georgia 
&c.  R.  Co.  v.  Ayres,  56  Ga.  380;  New 
Albany  &c.  B.  Co.  v,  McCormlck,  10 
Ind.  499;  §.  c.  71  Am.  Dec.  837; 
Heaston  v.  Cincinnati  &c.  R.  Co.,  16 
Ind.  275;  t.  c.  79  Am.  Dec.  480.  See 
also  Mitchell  o.  Beckman,  64Cal.  117; 
Schaefler  r.  Missouri  Ins.  Co.,  46  Mo. 
248,  250;  Burr  v.  WUcoz,  23  N.  Y.  551; 
Miller  9.  Wild  Cat  Gravel  Road  Co., 
52  Ind.  58.  Slipher  v.  Barhart,  83 
Ind.  179. 

•  Spear  v.  Crawford,  14  Wend.  (N. 
Y.)  20;  §,  e.  28  Am.  Dec.  518;  Haynes 
v.  Brown,  86  N.  H.  545,  668;  Chesley 
V.  Pierce,  82  N.  H,  402;  Cbaffia  v. 
Cummings,  87  Me.  76,  83;  Chester 
Glass  Co.  V,  Dewey,  16  Mass.  94;  s.  c. 
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S  Am.  Dec.  128;  Chase  o.  Menimftc 
Bank,  19  Pick.  (Mass.)  574;  Burr  9. 
WUcoz,  23  N.  Y.  521 ;  a.  e.  affd.  4 
Bosw.  (N.  Y.>  198;  Schaefler  v.  Mi»- 
sour!  Ins.  Co.,  46  Mo.  248;  Hawlcyv- 
Upton,  102  U.  S.  814;  Upton  r.TriWl- 
cock,  91  U.  8.  45;  Webster  v.  Upton, 
id.  65. 

^  Cincinnati  &c.  B.  Co.  v,  Pearoe, 
28  Ind.  508;  Lincoln  v.  State,  36  Ind. 
168;  Beaver  v,  HartsriUe  Uniyenity, 
34  Ind.  248;  New  Albany  &c.  B.  Co. «. 
McCormick,  10  Ind.  499;  ».  e.  71  Am. 
Dec.  837.  And  see  Chandler  v.  North- 
em  Cross  R.  Co.,  18  111.  190.  For  the 
same  reason  the  failure  of  the  cor- 
poratioQ  to  issue  to  the  defendant, 
who  is  a  stockholder  therein,  certifi- 
cates for  his  shares,  is  no  defense  bj 
him  when  sued  by  the  corporation  for 
money  loaned.  Hazelettv.  Butler  Uoi- 
yersity,  84  Ind.  280. 

4  Fulgam  V,  Maoon  &c.  R.  Co.,  44 
Ga.  697. 
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the  terms  of  the  contract.  Thus,  a  tender  of  a  oertificmte  is  neo- 
eeeary  before  the  corporation  can  sue  on  the  contract  of  snb^ 
floription,  where  the  payment  is  made,  by  the  terms  of  the 
contract,  conditional  upon  the  delivery  of  the  certificate.^  So, 
preferred  stocky  being  something  more  than  a  mere  evidence  of  a 
stockholder's  right  to  participate  in  the  management  of  the  affairs 
of  the  company  and  to  receive  dividends,  but  being  in  the  nature 
of  an  interest-bearing  security,'  it  has  been  held  that  the  implied 
promise  of  the  company  to  issue  such  stock  and  of  the  subscriber 
to  pay  for  it,  where  the  subscription  is  to  stock  of  this  kind»  are 
ooncurrent  and  dependent^  and  that  an  action  by  the  company 
upon  such  a  subscription  can  not  be  maintained  until  it  has 
issued  or  tendered  the  stock.*  On  the  other  hand,  except  in  the 
ease  of  preferred  stock,  the  company  can  maintain  un  action 
without  a  delivery  or  tender  of  the  stock,  where  it  seeks  merely 
to  recover  an  installment  or  assessment,  and  not  the  whole  price.* 

§  1142.  Contract  of  Subscription  when  not  Necessary.  —  It 

is  not  necessary,  in  order  to  fix  a  person  with  the  full  liability  of 
a  stockholder  to  creditors  of  the  corporation,  that  he  should  have 
signed  a  contract  of  snbscription  to  the  corporate  stock.  The 
mere  acceptance  of  sharee  of  the  stock  by  him  will  have  this 
effect.^ 

§  1143.  If  no  Certlfleate  Issued,  Written  Agrreement  Neces- 
sary. —  On  the  other  hand,  if  no  certificate  of  stock  has  been 
issued  to  and  accepted  by  the  person  sought  to  be  charged,  a 
written  contract  of  subscription  is  ordinarily  necessary  to  bind 
him  as  a  shareholder.* 

i  1144.  View  that  Contract  of  Subscription  Necessary  in 
Some  Form*  —  In  an  action  upon  a  bond  for  $200  given  to  a  oorpora- 

1  CoQTtright «.  I>eed8,  87  la.  60d.  s.  e.  28  Am.  Dec.  518;  Hartford  Ac. 

>Pd«<,  $2282.  B.  Co.  9.    Kennedy,  12   Conn.   489; 

<  8t.  Paul  ac.  B.  Co.  9.  Bobbins,  28  Bensselaer  Ac.  B.  Co.  o.  Barton  16 

Minn.  439.  N.  Y.  457;  Dayton  v.  Borst,  81  N.  T. 

*  MinneapoIiB  Harvester  Works  v.  485;  Jackson  v.  Traer,  84  la.  469;  «.  c. 
Iin>by,  24  Minn.  827.  52  Am.  Bep.  449. 

*  Nalton9.Clayton,54Ia.425;  Spear  *  Pittsburgh  Ac.  B.  Co.  o.  Clarke, 
V.  Cmwlord,  14  Wend.   (N.  T.)  20;  89  Pa.  SI.  146. 
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tfon,  it  was  alleged  that  it  was  given  as  security  for  $200  of  the  stock 
of  the  oorporation,  which  the  defendant  had  subscribed  for  and  which 
had  been  retained  by  him  as  a  loan  under  the  charter.  The  jmy  re- 
turned a  special  finding  that  the  defendant  '*  at  no  time  before  or  after 
the  execution  of  said  bond  subscribed  for  any  stock/'  etc.  It  wu 
held,  in  substance,  that  the  conclusioD  of  law  upon  this  finding  was 
that  the  defendant  was  not  liable  on  the  bond.  Mitchell,  C.  J.,  said: 
*'  Never  having  subscribed  for  any  stock,  there  was,  of  course,  no  con- 
sideration for  the  bond,  unless  in  some  way  he  received  stock,  or  acted 
or  was  recognized  as  a  stockholder.  The  jury  expressly  negative  each 
and  all  of  these  propositions.  They  return  that  the  defendant  never 
has  subscribed  for  nor  received,  owned,  or  in  any  manner  controlled 
any  stock,  and  that  he  received  no  consideration  whatever  for  the 
bond.  *  *  *  It  does  not  appear,  in  the  case  before  us,  that  there 
was  even  an  oral  agreement  to  subscribe  for  stock.  The  recitals  in  the 
bond,  and  the  whole  case,  assume  that  Scoonover  had  subscribed  for 
stock,  and  that  the  subscription  price  was  the  consideration  of  his  cod- 
tract  to  pay.  When,  therefore,  it  appeared  that  he  never  had  sub- 
scribed for  stock,  nor  in  any  other  manner  acquired  any  right  to  be 
recognized  as  a  stockholder,  in  the  event  of  payment  of  the  bond,  it 
became  entirely  clear  that  his  contract  was  without  consideration. 
Although  it  may  be  true  that  a  binding  contract  of  subscription  to  the 
stock  of  a  corporation,  unless  the  statute  or  articles  of  association  pro- 
vide to  the  contrary,  may  be  made,  without  actually  signing  a  formal 
subscription  paper  or  stock  book,  in  any  manner  that  the  subscriber 
and  corporation  clearly  manifest  their  purpose  to  enter  into  a  contract 
whereby  the  relation  of  stockholder  of  the  corporate  stock  is  toresnlt,— 
yet  there  must,  in  every  case,  be  some  sort  of  subscription  or  contract, 
whereby  the  subscriber  obtains  the  right,  upon  some  condition,  to  de- 
demand  stock,  and  to  exercise  the  rights  of  a  stockholder."  ^ 

§  1145.  Such  Contract  not  Created  by  BecitalB  In  a  Bond*— 

In  the  bond  which  was  sued  on  in  this  case  it  was  recited  that  the  prin- 
cipal obligor  *'  has  retained  of  his  subscription  for  two  shares  of  capital 
stock  •  *  *  the  sum  of  two  hundred  dollars,  being  the  amount  of 
his  subscription,  as  a  loan."  It  was  held  that  this  recital  did  not  estop 
him  from  showing  that,  in  point  of  fact,  he  had  never  subscribed  to  the 
shares  of  the  corporation.  The  court  said :  ^'  While  this  recital  might 
well  have  been  regarded,  in  the  absence  of  countervailing  evidence,  as 
sufficient  proof  that  a  subscription  of  some  kind  had  been  made,  it  was 

1  Bntler  Unlyersity  o.  Scoonoyer,  114  Ind.  8S1;  «•  e.  5  Am.  St.  Sep.  697. 
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not,  withoat  more,  oonolnsive,  either  upon  the  corporation  or  Sooon- 
over,  that  he  was  a  stockholder.  The  recital  was  in  no  sense  contract- 
ual, but  was  a  mere  statement  of  the  consideration  of  the  bond,  and 
was  in  no  sense  different  in  effect  than  would  be  a  recital  in  a  promis- 
sory note  or  other  contract  for  the  payment  of  money,  concerning  the 
consideration  upon  which  it  was  executed.  Whether  one  who  sub- 
scribes for  stock  in  a  corporation  becomes,  by  the  mere  fact  of  mak- 
ing the  subscription,  a  stockholder  therein,  depends  upon  the  terms 
of  his  contract  and  the  charter  of  the  corporation,  and  whether  the 
subscription  was  made  as  a  preliminary  to  the  organization,  or  after  it 
was  under  way,  for  stock  thereafter  to  be  issued."  ^ 


§  1146.  View  that  a  Contract  of  Subscription  mutt  be  in 
Writing.  —  The  word  **  subscription  "  by  its  etymology  imports 
a  writing;  and  most  of  the  courts  take  the  view  that  a  contract 
to  become  a  shareholder  in  a  corporation  must  be  in  writing  and 
cannot  be  established  by  parol  evidence.^  In  conformity  to  the 
same  view,  it  has  been  held  that  the  title  of  a  transferee  of  stock 
can  only  be  established  by  evidence  of  the  same  dignity.'  This 
view  no  doubt  had  its  origin  in  the  fact  that  nearly  all  special 
charters  and  general  statutes  establishing  schemes  of  corporate 
organization  provide  for  the  receiving  of  subscriptions  to  the 
capital  stock,  either  in  books  open  for  that  purpose,  or  upon  the 
articles  of  association  by  which  the  corporation  is  established,  or 
otherwise.^  The  conception  seems,  therefore,  to  have  been  of 
statutory  creation ;  but  as  it  conforms  to  the  common  under- 
standing and  to  the  habits  of  business,  it  seems  to  have  been 
adopted  as  a  general  rule  without  reference  to  the  terms  of  the 
particular  charter  or  statute. 


1  Batler  Unlrersity  v,  ScoonoTer, 
114  Ind.  881 ;  «.  0.  5  Am.  St.  Bep.  627; 
opinion  by  MitcheU,  C.  J. 

<  Pittsburgh  &c.  R.  Co.  o.  Gazzam, 
82  Fa.  8t.  840;  Vreelandv.  New  Jersey 
Stone  Co.,  20  N.  J.  Eq.  188,  191; 
Thames  Tunnel  Co.  v.  Sheldon,  6  Bam. 
&  0.  841;  Pittsburgh  &c.  R.  Co.  o. 
Clarke,  29  Pa.  St.  146,  162;  Famiing  v. 
Insurance  Co.,  89  Oh.  St.  889;  «•  e.  41 
Am.  Rep.  517. 

s  Pittsburgh  &c.  R.  Co.  v.  Clarke, 


29  Pa.  St.  146,   152;  Brouwer «.  Ap- 
pelby,  1  Sandf.  S.  C.  (N.  Y.)  170. 

^  Thus,  under  a  statate  of  Oregon 
(Or.  St.  625,  Sees.  4-7),  defining  the 
duties  of  directors  and  the  rights  of 
stockholders,  it  is  held  that  all  original 
stockholders  are  only  made  liable  on 
their  sabscriptions  for  stock  t^  a 
wrUingf  and  are  all  equal  before  the 
law,  and  there  is  no  estoppel  between 
them.  Coyote  Gold  &c.  Co.  v.  Ruble, 
8  Or.  284. 
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§  1147.  A  WrtttnflT  not  In  Strictness  Necessary.  —  Bat  we 

have  already  seen  that  shares  of  corporate  stock  are  not  goods, 
wares  and  merchaDdise,  within  the  meaning  of  the  seventeenth 
section  of  the  English  statute  of  frauds.^  A  contract  to  take  and 
pay  for  shares  in  a  corporation  is  hence  not  a  contract  for  the 
purchase  of  good;»9  wares  and  merchandise  within  the  meaning 
of  that  statate.  And  it  would  seem  to  follow  tliat»  in  strictness 
of  law,  it  is  neither  necessaiy  that  there  should  be  a  contract  in 
writing  to  take  and  pay  for  shares,  nor  an  actual  receipt  of  them^ 
or  what  is  tantamount,  a  receipt  of  their  symbol,  the  stock 
certificate  —  in  order  to  constitute  one  a  shareholder.  It  has 
accordingly  been  held  that  a  person  may  become  a  shareholder 
without  siofning  the  stock  book  or  any  written  agreement  to  take 
shares;^  and  that  a  parol  agreement  made  with  the  directors 
of  a  corporation  to  take  stock  may  be  enforced,  when  neither  the 
gOTcrning  statute  nor  the  charter  requires  such  contracts  to  be  in 
writing.'  Again,  it  has  been  observed  in  a  case  in  Canada,  by 
Osier,  J. :  '*  A  person  may  make  himself  liable  to  be  treated  as 
a  shareholder  in  many  other  ways  than  by  subscribing  for  shares 
and  obtaining  a  formal  allotment ;  and  one  who  caused  his  name 
to  be  entered  on  the  company's  books  as  a  shareholder  in 
respect  of  shares  taken  for  the  purpose  of  making  up  the  statn- 
tory  amount  would,  on  principle,  clearly  be  estopped  from 
afterwards  saying  that  be  was  not  the  holder  of  such  shares/'  * 

§  1148.  Oral  Promise  to  Subscribe  for  Shares  and  Ifote 
Given  Therefor.  — Oue  American  court  has  gone  so  far  in  this 
direction  as  to  hold  that  an  oral  promise,  pending  the  organiza- 
tion of  a  corporation,  to  take  shares  of  the  stock,  does  not  con- 
stitute the  promisor  a  stockholder  or  member,  and  will  not 
furnish  a  cansideratton  to  support  a  note  given  by  him  to  pay 
for  such  shares.  The  court  say:  *^  The  note  was  a  promise  to 
pay  for  stock  which  the  maker  had  yerbally  agreed  to  take. 
Had  Mrs.  Fanning  l>een  a  subscriber  to  the  stock  she  wonld 
have  been  entitled  to  be  treated  as  a  stockholder.     This  would 

1  Ante^  §  1068.  *  Colfax  Hotel  Co.  9.  Lyon,  69  lomh 

s  Se  Central  Bank  of  Canada,  25  683;  $.  e.  29  N.  W,  Bep.  780. 

Can.  L.  J.  238;  Caston's  case,  12  App.  *  Union  Fire  Ins.  Ca  9.  O'0ftn»  4 

CCan.)  486.  Ont.  (Can.)  869. 
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bavt  been  s  saffioient  oonaideratioii  to  have  supported  a  promise, 
either  express  or  implied^  to  pay  for  the  stock.  The  agreement 
must  be  mutual  and  binding  upon  both  parties.  If  the  corpora- 
tion are  not  bound  to  treat  her  as  a  stockholder,  her  promise  to 
pay  is  a  nudum  pactum^  for  want  of  a  mutual  promise  by  the 
corporatioQ  to  award  her  the  stock.  In  the  absence  of  proof 
that  she  had  received  the  stock,  or  of  any  other  consideration 
to  support  her  promise,  or  of  any  acts  by  her,  creating  an 
estoppel,  her  promise  to  pay  for  stock  for  which  she  has  not  sub- 
scribed, and  which  the  corporation  is  not  bound  to  deliver  at  the 
proper  time,  is  without  sufficient  consideration  to  support  it."  ^ 
Another  American  court  has  held  that  where  A  gives  his  promis- 
sory note  to  a  corporation  and  receives  a  receipt  for  the  same, 
which  also  states  that  the  note  when  paid  will  be  in  full  for  a 
certain  number  of  shares  of  the  capital  stock,  A  does  not 
beoome  a  stockholder  until  the  note  matures  and  is  paid,  and  a 
stock  certificate  is  issued.^  We  may  take  leave  to  doubt  the 
soundness  of  both  of  these  decisions.  A  promissory  note  given 
upon  parol  agreement  to  deliver  goods,  wares  and  merchandise 
(invalid  under  the  statute  of  f rands)  is  undoubtedly  supported  by 
a  good  consideration;  and  the  receipt  mentioned  in  the  second 
case  would  take  the  transaction,  if  it  related  to  the  sale  of  goods, 
out  of  the  statute,  for  both  the  note  and  the  receipt  would  be 
read  together  as  one  paper. 

§  1149*  Sabscriptlon  JTot  Varied  by  Parel  Evidence.  —  The 

general  rule  which  excludes  parol  evidence  to  vary  writings, 
applies  to  subscriptions  to  the  capital  stock  of  corporations. 
Such  a  subscription  cannot,  therefore,  be  varied  by  parol  evidence 
of  a  special  agreement  made  prior  to  or  concurrently  with  it,' — 


1  Fanninfi;  v.  Insurance  Co.,  87  Oh. 
St.  889;  #.  c.  41  Am.  Bep.  517,  818. 

«  Tracy  v.  Tates,  18  Barb.  (N.  Y.) 
ISS. 

*  Smith  v.  Tallassee  Ac.  Flank 
Bold  Co.,  80  Ala.  850;  Bidgefleld  &c. 
B.  Co.  o.  Brush,  48  Conn.  88;  Martin 
«.  Pensacola  Ac.  B.  Co.,  8  Fla.  870; 
••  e.  78  Am.  Dec  718;  Mew  Albaaj 
Ac   B.  Co.  V.  Fields,  10  Ind.  187; 


EvansvilUe  Ac.  B.  Co.  v  Posey,  13  id. 
888;  Thigpen  t7.  Mississippi  Ac.  B. 
Co.,  88  Miss.  847;  Piscataqua  Ferry 
Co.  r.  Jones,  89  N.  H.  491 ;  McClure  v. 
People's  Freight  B.  Co.,  90  Pa.  8t 
269;  Cunningham  v.  Edgefield  B.  Co., 
8  Head  (Tenn.),  28;  Bast  Tennessee 
Ao.  B.  Co.  9.  Qammon,  6  Saeed 
(Tenn.),  687. 
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as  to  show  that  the  sabsoription  was  made  upon  a  eandition 
not  expressed  in  the  instrument.^ 

§  1150.  When  Explainable  by  Parol.  —  No  reason  is  per- 
ceived why  the  rule  which  lets  in  parol  evidence  to  explain 
ambiguities  in  written  contracts  should  not  apply  to  contracts 
of  this  kind;  and  there  are  decisions  which  support  thif 
view.^  It  has  been  held  that  the  acts  of  corporations  may  be 
proved  in  the  same  manner  as  acts  of  individuals ;  and  that,  if 
there  be  no  record  evidence  of  their  acts,  they  may  be  proved 
by  parol.  Accordingly,  it  has  been  held  that,  in  a  sait  on  a 
subscription  to  the  stock  of  an  incorporated  company,  it  was 
competent  for  the  defendant  to  show  by  oral  testimony,  in  the 
absence  of  record  evidence,  that  the  subscription  list,  upon 
which  the  defendant's  name  appeared,  was  annulled  and  aban- 
doned^ and  that  another  subscription  was  subsequently  opened 
and  made  the  basis  of  the  organization  by  the  stockholders.' 

§  1151.  Form  of  the  Subscription.  —  It  seems  that  the  form 
of  the  subscription  is  immaterial  so  that  the  intention  of  the 
parties  can  be  collected  from  the  writing,^  unless  the  charter 
or  governing  statute  requires  it  to  be  made  in  a  particular  form 
or  manner,  in  which  case,  according  to  one  view,  the  requirement 
of  the  statute  must  be  pursued  or  the  subscription  will  not  be 
binding.*^  Unsubstantial  variances  from  the  form  prescribed  by 
the  statute  will  not,  however,  prevent  the  subscription  from  being 


1  Fairfield  County  Tump.  Co.  «. 
Thorp,  18  Conn.  178;  Wight  v.  Shelby 
B.  Co.,  16  B.  Monr.  (Ey.)  4;  8,  c.  68 
Am.  Dec.  522;  Kennebec  &c.  B. 
Co.  V.  Waters,  84  Me.  869;  North 
Carolina  R.  Co.  v.  Leach,  4  Jones  L. 
(N.  C.)  84C;  MUler  v.  Hanover  &c. 
B.  Co.,  87  Pa.  St.  95;  9,  e.  80  Am.  Bep. 
849.  As  to  subscriptions  made  upon 
parol  conditions,  seepost,  §  1811, 1401, 

*  Johnson  «.  Wabash  &c.  Plank 
Bead  Co.,  16  Ind.  889;  Sodns  Bay 
&c.  B.  Co.  V,  Hamlin,  24  Hun  (N.  Y.), 
890. 
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'  Southern  Hotel  Co.  o.  Newnun, 
80  Mo.  118. 

*  1  Mor.  Priv.  Corp.,  2d  ed.,  §  W; 
Nulton  V,  Clayton,  54  la.  425 ;  <.  c,  87 
Am.  Rep.  213;  Monterey  &c.  B.  Co.  v. 
Hildreth,  58  Cal.  128;  Phodnix  Wsre- 
honsing  Co.  v.  Badger,  67  N.  T. 
294. 

'  Shartz  v,  Schoolcraft  &c.  B.  OOm 
9  Mich.  269;  Carlisle  v.  Saghiaif  ^' 
B.  Co.,  27  Mich.  815;  Parker  v.  Nortb- 
em  Central  &c.  B.  Co.,  88  Mich.  28; 
Northern  Central  &c.  B.  Co.  «.  E0IOW1 
40  Mich.  422. 
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operative.  Thus  where  the  legislature  provided  that  the  form  of 
the  Bubscriptioa  should  be  payable  to  the  <<  president,  managers, 
and  company/'  the  contract  was  held  valid  although  the  word 
**  president "  was  omitted  and  it  was  made  payable  to  the  man- 
agers and  company.  The  court  found  enough  in  the  other 
expressions  of  the  instrument  to  describe  the  corporation 
intended  and  to  effectuate  the  contract.^ 

§  1152.  In  what  Kind  of  Book  —  on  what  Kind  of  Pa- 
per. —  Unless  the  charter  or  governing  statute  so  provides,  it  is 
not  necessary  to  the  validity  of  the  subscription  that  it  should 
be  originally  made  in  a  book  prepared  for  that  purpose.  And 
although  the  statute  requires  books  to  be  opened,  the  use  of 
subscription  papers  in  the  first  instance  instead  of  a  book  does 
not  make  the  subscription  void.^  Subscriptions  made  on  a  loose 
sheet  of  paper,  which  was  afterwards  put  in  a  bound  book  used 
as  a  record  of  the  company,  were  held  sufficient,  where  the  con- 
tents of  this  paper,  with  the  names  of  the  subscribers  and  the 
amounts  subscribed,  were  entered  in  the  book  by  the  commis- 
sioners who  were  appointed  to  open  books  of  subscription.' 
Where  the  subscription  was  made  in  a  small  blank  book  .before 
the  regular  stock  book  for  subscriptions  was  opened,  and  was 
afterwards  accepted  by  the  corporation,  it  was  regarded  as  un- 
necessary, in  order  to  a  right  of  action  for  assessments,  that  it 
should  be  transferred  to  the  stock  book  of  the  company.^ 

§  1153.  SigninsT  in  Blank.  —  A  signature  to  an  incomplete 
paper,  wanting  in  any  substantial  particular,  will  not  be  binding 
upon  the  signer  without  further  assent  on  his  part  to  the  com- 
pletion of  the  instrument.^  When,  therefore,  a  person  sub- 
scribed to  articles  of  association  for  the  purpose  of  organizing  a 
railroad  corporation  under  the  General  Railroad  Act  of  New  York 

1  Hagerstown  Turnp.  Co.  v.  Cree-  Co.,  18  Ind.  68;  Mobile  &  Ohio  R.  Co. 

ger,  5Harr.  4;  J.  (Md.)  12S;  »,  e.  9  v.  Yandal,  5  Sneed  (Tenn.),  294. 
Am.  Dec.  495.  *  lyoodrafl  «.  Mc Donald,  88  Ark. 

*  Hamilton  &c.  Flank  Boad  Co.  9.  97. 
Bice,  7  Barb.  (N.  Y.)  157;  Ashtobnla  *  Brownlee  o.  Ohio  &c  1^  Co.^  18 

&c.  B.  Co.  9.  Smith,  15  Oh.  St.  828;  Ind.  68. 

Stnart  9.  Valley  B.   Co., ,  82   Oratt.  '  See,  howerer,  note,  18  Am.  Dec. 

(Va.)  146;  Brownlee  9.  Ohio  Ac   B.  669. 
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of  1850,^  and,  at  the  time  of  so  eigning^  the  names  of  the  direet- 
ors  were  left  in  blank,  —  it  was  held  that  the  instrament  waa 
incomplete  and  inoperative  as  against  him ;  that  there  was  no  im- 
plied consent  on  his  part  to  the  insertion  of  the  names  of  anj 
persons  as  directors ;  and  that,  by  the  insertion  of  such  names 
without  his  consent,  the  instrument  was  not  made  binding  upon 
him.^  But  where  certain  persons  signed  the  subscription  book 
of  a  corporation,  leaving  the  amounts  in  blank,  intending  that 
they  should  be  represented  as  snbscribers  for  the  purpose  of  in- 
fluencing others  to  subscribe,  —  it  was  held,  in  an  action  by  the 
creditors  of  the  corporation,  seeking  to  compel  payment  of  un- 
paid subscriptions,  —  that  the  signers  impliedly  authorized  the 
filling  up  of  the  blanks  by  thus  taking  subscript  ions.  * 

{  1154.  Effect  of  fiSrasmres.  —  The  erasare  of  a  subscription 
for  stock  does  not  per  ae  prevent  suit  upon  it,  but  explanatory 
parol  evidence  is  admissible.^ 

§  1155.  Explanatory  memorandum  Annexed*  —  Where  an 
explanatory  memorandum  is  annexed  to  the  subscription  paper, 
the  legal  presumption  is  that  it  was  there  when  the  subscription 
was  made,  in  the  absence  of  evidence  to  the  contrary.' 

§  1156.  Receipt  on  MarflTln  of  Subscription  Book. — A  mere 
receipt  for  a  certificate  of  stock  written  in  the  margin  of  the  sub- 
scription book  has  been  held  a  sufficient  subscription  for  stock.* 

§  1157.  Bnle  whicb  Requires  a  Subscription  to  the  Artidef 
of  Association.  — Where  corporations  are  organized  under  gen- 
eral laws,  by  preparing  and  filing  in  the  general  office  of  the 
secretary  of  state,  or  some  other  public  ofiice,  articles  of  as- 
sociation signed  by  the  co-adventurers,  there  is  more  reason 
for  holding  that  a  valid  subscription  can  only  be  made  beneath 

1  N.  Y.  Laws,  1860»  ch.  140.  &  Bobinson  it.  Pittsburgh  &C.B.  Go. 

s  Dutchess  te.  B.  Co.  o.  Kabbett,      82  Pa.  St.  834;  8.  c.  72  Am.  Dec  792. 


6S  N.  T.  897.  *  Lohman  «•  N.  T.  asd  Brie  B.Co., 

<  Jewell  «•  Bocdic  Blver  Pap«r  Co.,  3  Sasdf.  (N.  T.)  89.    See  also  Car- 

101  III.  57*.  rick's  ease,  1  Sim.  (n.  s.)  606;  Glem- 

«  Bardeatowii  4q,  •.  Ivtay,  44  N.  ents  «.  Todd,  1  Eich.  268. 

J.  L.  285. 
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each  articles  of  association.  Under  snob  schemes  of  corporate 
organization,  several  courts  have  held  that  signing  a  provisional 
Babacription  paper,  before  or  without  a  formal  execution  and 
signing  of  the  articles  of  association,  does  not  make  the  signer  a 
stockholder  and  as  such  liable  to  assessments.^  Under  this 
theory  the  liability  of  stockholders  at  the  date  of  filing  articles 
is  limited  to  those  named  therein,  and  the  amounts  therein  men* 
tioned.^  It  is  said  that,  to  perfect  such  a  subscription  so  as  to 
render  the  subscriber  liable,  he  must  subsequently  sign  the  arti- 
cles of  association,  or  subscribe,  in  the  books  of  the  company,  to 
the  capital  stock.'  This  rule  seems  to  have  especial  force  where 
the  preliminary  paper  binds  the  subscribers  to  take  the  number 
of  shares  set  opposite  their  respective  names,  on  conditions.  The 
annexing  of  the  conditions  is  regarded  as  placing  the  instrument 
in  the  category  of  mere  tentative  or  provisional  undertakings.^ 

S  1158.  Reasons  which  Support  this  Bole.  —  The  theory 
upon  which  the  Supreme  Court  of  Missouri  proceeds  in  reaching 
this  conclusion  is  that  the  statute  furnishes  the  rule  of  decision 
to  the  exclusion  of  the  rules  of  the  common  law,  and  that  the 
statute  decides  the  question  by  providing,  after  certain  prelinn 
inary  matters,  that  ^*  thereupon  the  persons  who  have  so  sub- 
scribed siich  articles  of  association,  and  all  persons  who  shall 
become  stockholders  in  said  company,  shall  be  a  corporation," 
etc.^  In  reaching  the  above  conclusion,  Mr.  Commissioner  Mar- 
tin, writing  the  opinion  of  the  court,  said:  **  I  am  unable  to  per- 
ceive how  any  persons  of  the  requisite  number,  desirous  of 
forming  a  railway  company  under  the  provisions  of  this  statute, 

1  Coppftge    V,    Button     124    Ind.  Warren,  Id,  810;  Cbase  «.  Sycamofe 

410;  8.  c.  7    L.  R.  A.    691;    24   H.  ftc.  B.  Co.,  SS  m.  215;  Thrasher  v. 

B.  Rep.    112  (nnder  Rer.  Stat.  Ind.,  Pike,  25  111.898.    Where  threeexietinjir 

{8851}.  raUroad  companies  were  eoiwotiViciled, 

*  Monterey  &c.  R.  Co.  v.  Hildreth,  and  a  subscription  was  made  after  the 
58  Cal.  123;  Sedalia  &c.  R.  Co.  «.  agreement  for  consoUdation,  but 
WillLerson,  83  Mo.  235;  Troy  &c.  R.  before  it  was  filed  in  the  office  of  the 
Co.  V,  Tibbitts,  18  Barb.  (N.  Y.)  298;  secretary  of  the  commonwealth,  it 
Ttoy  &c  B.  Co.  V.  Warren,  Id,  810.  was  held  that  the  filing  of  the  agree- 

*  Troy  &c.  R.  Co.  v,  Tibbitts,  snpra;  ment  in  the  office  of  the  secretary  was 
Troy  Ac.  R.  Co.  v,  Warren,  $upra;  not  necessary  to  validate  the  sabecrfp* 
Sedalia  &c.  R.  Co. «.  Willcerson,  ntpra^  tion.    McCInre  v.  People's    Freight 

«  Troy  Ac.  R,  Co.  v.  Tibbitts,   18     Ry.  C6.,  90Pa.  St.  269. 
Barb.  (N.  T.)  298;  Troy  &c.  R.  Co.  v,  *  R.  8.  Mo.  1879,  §  784. 
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can  do  so  in  any  other  mode  than  the  one  pointed  ont  in  it.  In  no 
other  mode  can  the  relation  of  stockholder  and  corporation,  under 
this  statute,  be  established.  The  statute  neither  contemplates  nor 
alludes  to  any  preliminary  paper  of  subscription  such  as  the  one 
given  in  evidence.  The  fact  that  informal  papers  and  circular 
letters  are  commonly  signed  and  published  as  a  part  of  the  enter- 
prise and  zeal  which  give  birth  to  such  corporations,  can  make 
no  difference,  as  long  as  the  statute  fails  to  recognize  them  as 
among  the  necessary  and  prescribed  legal  steps  to  be  taken  by 
the  incorporators  to  create  the  body  corporate.  The  allusion  in 
the  statute  to  <  all  persons  who  shall  become  stockholders  in  said 
company,'  evidently  refers  to  such  as  become  stockholders  by 
subscribing  for  stock  a/?er  the  corporation  is  established,  in 
subscription  books  opened  by  the  directors,  according  to  the 
provisions  of  Section  711,  Revised  Statutes."^ 

§  1150.  Conseqaence  of  this  Rale:  No  Contract  If  Sub- 
scriber dies  before  Corporation  Formed. — One  of  the  conse- 
quences of  the  foregoing  doctrine  is  that  if  the  subscriber  dies 
before  signing  the  formal  articles  of  association,  the  liability  of  a 
shareholder  cannot  be  enforced  against  his  personal  representa- 
tive.^ On  still  plainer  grounds  it  has  been  held  that  an  engage- 
ment to  subscribe  for  the  benefit  of  an  association,  which  is  not 
a  joint-stock  company,  but  which  needs  money  to  carry  out  its 
objects,  as  for  instance,  a  religions  society,  for  the  building  of 


1  Sedalia  &c.  B.  Co.  v.  Wilkerson, 
88  Mo.  285,  242 ;  citing  and  following 
Troy  &c.  R.  Co.  v.  Tibbitts,  18  Barb. 
(N.  Y.)  297;  Ponghkeepsie  &c.  Plank 
Boad  Co.  V.  Griffin,  24  N.  Y.  150;  and 
distinguisliing  Peninsular  B.  Co.  v, 
Duncan,  28  Micli.  180;  —  also  distin- 
gaishing  tlie  following  cases  as  being 
cases  '*  in  which  the  act  of  incorpora- 
tion, either  general  or  special,  had 
been  passed,  and  the  defendants  were 
held  Uable  as  stockholders  by  reason 
of  subscriptions  within  the  peculiar 
meaning  and  terms  of  the  acts;  or 
because  the  ac^,  unlike  the  one  bo- 
fore  us,  failed  to  prescribe  any  partic- 
ular method  of  subscription  by  which 
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a  person  might  acquire  the  rights  and 
be  subject  to  the  responsibilities  of  a 
stockholder:  "  Tonica  &c  B.  Co.  v. 
McNeely,  21  111.  71 ;  Johnson  e.  Ew. 
ing,  Female  University,  85  HI.  518; 
Buffalo  &c.  B.  Co.  v.  Dudley,  14  N.  T. 
886;  Hartford  &c.  B.  Co.  v.  Kennedy, 
12  Conn.  500;  Taggart  v.  Western 
Maryland  B.  Co.,  24  Md.  668;  Penob- 
scot B.  Co.  0.  Dummer,  40  Me.  172; 
8,  c.  68  Am.  Dec  654;  Kennebec  Ac. 
B.  Co.  V.  Palmer,  84  Me.  866;  Cross  v. 
PinckneyyiUe  MiU  Co.,  17  01.  54; 
Athol  Music  HaU  Co.  v.  Caiy,  115 
Mass.  471. 

*  Sedalia  ftc.  B.  Co.  «.  WiUcerson, 
88  Mo.  285. 
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a  cbnroh,  —  is  necessarily  a  mere  proposal,  and  is  therefore 
revocable  until  the  associatioa  is  formed.  Until  then,  there  is 
no  one  to  accept  the  proposal,  and  consequently  if  the  sub- 
scriber dies  before  organization,  the  proposal  is  necessarily 
withdrawn  by  his  death,  and  does  not  ripen  into  a  contract ;  since 
there  can  be  no  contract  without  the  correlative  parties,  and 
there  must  be  something  to  support  a  promise.^  But  it  is  said 
that,  if  the  association  is  formed  and  the  object  for  which  the 
money  was  subscribed  is  entered  upon  during  the  life-time  of 
the  subscriber,  e.g.^  if  the  building  of  the  church  is  begun, — 
and  with  his  express  or  implied  consent,  he,  and  of  course  his 
legal  representatives,  will  be  bound  to  pay  the  subscription.^ 

§  1160.  Other  Consequences  of  this  Role.  —  Another  con- 
sequence  of  this  rule,  and  one  which  results  in  conformity  with 
a  principle  stated  in  a  preceding  section,'  is  that  a  subscriber  to 
the  provisional  paper  is  not  bound  by  it  where  it  is  annexed  to 
the  articles  of  association  without  his  consent.^  In  the  same 
line  of  thought  it  has  been  held  that  agreements  made  by  per- 
sons who  contemplate  becoming  stockholders  in  a  corporation 
thereafter  to  be  organized,  which  agreements  are  not  intended 
aa  subscriptions  to  its  stock,  although  they  relate  to  its  future 
management,  do  not  give  the  secretary  of  the  corporation,  when 
formed,  authority  to.  place  ^he  names  of  such  subscribers  on  the 
list  of  stockholders  in  the  stock  book.^  Another  consequence 
of  the  same  rule  is  that,  where  there  is  no  statute  requiring  or 
authorizing  such  a  provisional  subscription  to  be  made,  distinct 
from  the  articles  of  association  which  are  required  to  be  executed 
and  filed  with  the  secretary  of  state, — a  copy  of  such  provis- 
ional subscription  paper,  certified  by  the  secretary  of  state,  will 
not  be  admissible  in  evidence.^ 

§  1161.  Doctrine  that  Subscriptions  not  Bindinsr  unless 
Regularly  Blade*  —  It  seems  to  be  merely  another  way  of  stat- 

1  Phipps  V.  Jones,  20  Fa.  St.  260.  *  Coyote  Gk>ld  Ac.  Co.  v.  Bnble,  S 

But  see  po^t^  {  1170.  Or.  284. 

*  iMd.  •  Troy  ftc.  B.  Co.  v.  Kerr,  17  Barb. 

s  AnU^  f  11(»8.  (N.  T.)  681. 

^  Bncher  «•  DUlsburg  Ac.  B.  Co., 
76  Pft.  at.  806. 
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iag  the  theorj  cf  the  totegcSmg  oas«ft  to  8«y»  as  some  of  th« 
coiirta  do^  that  a  stock  Bubscriptioa  is  mot  binding  imlna  reg^ 
lorly  made  in  the  Btatutory  mode.  The  sabscribers  are  faouod 
to  take  notice  of  the  terms  of  the  charter,  where  there  is  otte  in 
existence,  and  of  the  governing  statute  where  the  corporation  is 
organized  under  a  general  law.^  The  charter  or  gorerning  stat- 
ute is  deemed  to  enter  into  and  to  form  a  part  of  the  contracfcof 
subscription;  but,  on  this  theory,  only  when  the  subscriiiftioD  is 
made  in  conformity  with  its  terms.  Such  subscriptions,  it  is 
reasoned,  are  only  binding  on  the  subscribers  when  thef  areso 
made  as  to  bind  the  company  i  and  as  the  statute  creates  no  ob- 
ligation on  the  corporation,  except  vpon  subeeriptiooa  regulariy 
made,  no  others  can  be  enforced,  unless  they  were  made  upon 
some  actual  consideration  or  agreement  binding  the  company.' 
In  conformity  with  this  theory,  it  has  been  ruled,  under  a  statute 
of  incorporation  which  declares  that  the  persons  subscribing  tbe 
original  articles,  and  those  who  subscribe  to  the  stock  in  tbe 
manner  to  bo  provided  by  the  by-iaws^  shall  be  a  body  corpo- 
rate; '  that  there  can  be  no  operative  subscription  to  tbe  stod^, 
outside  of  subscriptions  to  the  articles,  until  by-laws  directing 
the  mode  of  subscribing  have  been  framed  \  and  that  a  subscrip- 
tion before  the  ad  option  of  by-laws,  does  not  create  either  the 
rights  or  liabilities  of  membership.^  In  like  manner  it  has  been 
held  that  there  can  be  no  recovery  upon  a  subscription  to  Ae 
capital  stock  of  a  street  railroad  co  mpany ,  made  before  its  organ- 
ization, where  it  is  not  shown  that  the  defendant,  after  the  sub- 
scription of  the  requisite  amount  of  stock,  subscribed  articles 
of  association  which  set  forth,  besides  other  requisites,  tbe  aom- 
her  of  directors  and  their  na  mea,  as  required  by  the  applfcatory 
statute,  and  where  it  does  not  appear  that  he  ever  assented  to  tite 
number  or  names  of  the  directors.' 

§  1162«  View  tbat  a  Sabscrlption  to  the  Sbares  of  a  C6p- 
poration  not  Formed  Creates  no  lilability. —  Tbe  rule  whicb 
xequiree  a  strict  compliance  with  the  statute  in  the  mode  of 

1  Ante,  }  1187.  «  Carlisle   9.  Saginaw    Vidkj  Ac 

>  Parker  v.  Northern  Genk  Midi.  B.  Co.,  27  Mich.  315. 
B.  Co.,  83  Mich.  23.  •  Bfled  «i  Skcfamond  Street  tLCo,, 

*  Mich.  Comp.  L.,  1871,  §  2405.  50  Ind.  842. 
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king  the  sofascriptkni  is  entirely  compattble  with  the  rvli 
hsreafter  stated  ^  that  a  subscription  is  valid  although  it  be  aai 
agreement  to  take  shares  of  the  capital  stock  of  a  corporatioft 
to  be  thereafter  created.  It  has  been  already  seen  that  where 
corporations  are  organized  under  genei'al  laws,  the  existeace  of 
the  corporation  generally  dates  fronoi  the  filing  of  the  articles  of 
association,  certificate  of  incorporation,  or  other  statutory 
paper,  by  whatev^  name  called,  in  the  office  of  the  secretary 
of  state,  or  in  some  other  public  office,  for  record.'  Now,  if  it 
ware  the  rule  that  the  subscription  does  not  become  obligatory, 
unless  the  other  contracting  party —s namely ,  the  corporation, — 
is  jji  existence  at  the  time  the  subscription  is  made,  the  subscrip- 
tion of  none  of  the  original  corporators  would  be  binding,  but 
any  of  tbein  could  retreat  from  their  obligation  even  after  the 
corporation  should  come  into  existence  in  part  by  his  voluntary 
act.  We  should  then  have  the  anomalous  condition  of  a  corpo- 
ration being  created  by  the  engagements  of  a  number  of  co- 
adveoiturers,  not  one  of  which  is  binding.  We  should  have  the 
still  more  auomaloas  spectacle  of  a  joint-stock  company  having 
no  capital  except  such  as  depended  on  the  mere  moral  obliga- 
tion of  its  creators, —  unless  such  part  payment 'as  they  may 
have  been  required  to  make  under  the  governing  statute 
Hhould  render  their  subscriptions  binding.  But,  as  will  be 
sulraequently  shown  ,^  these  part  payments  are  often  either  not 
made  at  all,  or  else  made  by  giving  promissory  notes  or  bank 
checks,  which  are  not  paid,  the  articles  or  certificate  falsely 
stating  that  they  have  been  made.  So  that,  if  the  view  on  which 
we  are  commenting  is  a  sound  one,  we  should  have  in  many 
oases  the  solecism  of  )ointH9took  corporations  without  any 
stocUiolders  and  without  any  capital  stock,  other  than  a  poten- 
tial stock  depending  on  the  future  voluntary  action  of  the 
GOHidventurers  or  of  others  who  might  conclude  to  come  into 
the  venture.  Of  course,  the  legislatures  enacting  these  sdiemes 
of  corporate  organization  did  not  contemplate  results  so  absurd 
and  so  obviously  opposed  to  public  policy.  Any  view  which 
asciifoes  such  a  meaning  to  such  a  statute  is  scarcely  worthy  of 

1  AniBt  ^  1158.  *  As  to  which  see  pott^  §  116S. 

s  Ante^  f  817»  et  ««gr.  *  Post,  §  1218,  el  $€q. 
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discuflsion;  and  yet,  as  will  now  be  shown,  such  a  view  has 
been  taken  by  an  authoritative  court  in  an  opinion  delivered 
by  an  eminent  judge. 


§  1163.  Farther  of  this  View :  Beasoningr  of  Chief  Justice 
Black.  —  The  view  just  stated  has  been  taken  in  Pennsylvania, 
It  is  seemingly  limited  to  that  State,  and  is  doubted  and  departed 
from  in  other  decisions  in  that  State.  Briefly  stated,  it  is,  that 
one  who  signs  a  subscription  paper,  but  nothing  more,  whereby 
he  agrees  to  take  a  certain  number  of  shares  in  a  corporation 
thereafter  to  be  formed,  does  not  become  liable  as  a  shareholder, 
in  an  action  for  assessments  by  the  corporation  after  it  is  formed.' 
The  reasoning  of  the  court  in  the  leading  case  where  this  doc- 
trine was  started  is  more  impulsive  than  sound.  The  opinion 
was  given  by  Jeremiah  Black,  C.  J.,  who  said:  <<  A  contract 
cannot  be  made  by  one  person  alone.  It  takes  two  to  make  a 
bargain.  Before  a  promise  becomes  a  binding  obligation,  it 
must  not  only  be  made  to,  but  must  be  expressly  or  impliedly 
accepted  by,  the  party  for  whose  benefit  it  was  meant.  The 
paper  before  us  is  no  more  than  a  naked  expression  of  the  sub- 
scriber's intention  to  purchase  certain  shares  in  the  capital  stock 
of  a  company  which  it  was  expected  would  be  incorporated  by 
the  legislature.  Besides,  it  is  without  any  suflElcient  consideration. 
It  is  not  pretended,  and  cannot  be  made  out  from  the  paper,  that 
the  agreement  of  the  defendant  was  the  motive  of  the  others  for 
taking  stock.     It  is  well  settled,  that  procuring  legislation  of  any 


1  Strasburg  R.  Co.  v.  Echtemacht, 
21  Fa.  St.  220;  $,  c.  60  Am.  Dec.  49; 
Hedge  v.  Hom*s  Appeal,  63  Pa.  St. 
279;  McClure  v.  People's  Freight  Co., 
90  Pa.  St.  271.  The  same  view  was 
taken  by  Mr.  Justice  Campbell  in  his 
dissenting  opinion  in  Peninsular  R. 
Co.  0.  Duocan,  28  Mich.  152.  The 
tendency  of  the  courts  in  Pennsylvania 
to  depart  from  this  holding  Is  Illus- 
trated by  Shober  «.  Lancaster  Park 
Asso.y  68  Pa.  St.  481,  where  it  was 
held  that  a  subscription  which  posi- 
tively promises  to  pay  a  certain  sum 
of  money  to  accomplish  a  specified 
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object  is  bind  ing.  This  case  followed 
the  decision  in  Edinboro  Academy*. 
Robinson,  87  Pa.  St.  210;  ».  c.  78  Am. 
Dec.  421,  where  an  action  at  law  for 
an  assessment  was  sustained  after  the 
Incorporation  of  the  company  on  t 
subscription  made  before  its  inoor* 
poration.  In  Steamship  Co.  v.  Mur- 
phy, 6  PhUa.  (Pa.)  224,  Sharswood,  P. 
J.,  regarded  the  case  of  Strasburg  B. 
Co.  o.  Echtemachty  tupra^  where  this 
doctrine  was  sprung,  as  being  over- 
ruled in  Edinboro  Academy  v.  Robin- 
son, «tipra,  except  in  so  far  as  it  denied 
relief  in  eqnity. 


FORMATION  OF  THE   CONTRACT.      [1  Thomp.  Corp.  §  1166. 

kind  is  not  a  oonsideration  which  will  snpport  even  a  direct 
promise  to  pay  a  fair  compensation  for  the  labor  of  the  promisee 
about  such  a  business.  Again :  if  there  was  a  binding  engage^ 
menty  it  was  not  made  with  the  railroad  company,  which  did  not 
exist  at  the  time."  ^ 

§  1164.  Distinctioii  between  a  Subscription  and  an  Agree- 
ment to  Subscribe.  —  This  discussion  conducts  us  to  a  distinction, 
taken  in  some  of  the  cases,  between  a  contract  of  subscription  and 
an  agreement  to  subscribe.  The  theory  of  these  cases  seems  to  be 
that  if  a  number  of  co-adventurers  mutually  agree  to  subscribe  for 
shares  in  a  corporation  thereafter  to  be  formed,  this  does  not 
amount  to  an  irrevocable  contract  to  become  shareholders  when 
the  corporation  is  formed;  but  they  must  perform  the  additional 
aot  of  executing  the  statutory  contract  of  membership  by  signing 
and  acknowledging  the  articles  of  association  where  the  corpora- 
tion is  unformed,  or  by  entering  their  names  on  its  stock  book 
where  it  is  formed.  This  theory  is  much  like  that  already  con- 
sidered,^ that  until  this  additional  act  is  performed  there  is  no 
offer  which  the  corporation,  when  formed,  or  even  if  already 
formed,  can  accept,  and  that  the  subscribers  do  not  therefore 
become  shareholders  and  liable  to  be  charged  as  such,  unless 
they  choose  to  carry  out  their  agreement  by  subscribing  for  the 
shares.' 

§  1165.  Infirmity  of  this  Distinction.  —  While  this  view  is 
not  inherently  absurd,  as  is  another  view  hereafter  considered,* 
yet  it  carries  with  it  an  infirmity  which  in  conscience  and  morals  is 
scarcely  less  serious.  It  permits  any  one  of  the  co-adventurers 
to  retreat  from  his  solemn  obligation  after  the  others  have  acted 
upon  the  faith  of  it  by  organizing  the  corporation.     The  same 

1  Strasborg  B.  Co.  v.  Echtemacht^  >  See  Mor.FrW.  Corp.  2iid  ed.,  §  49; 

SI  Fa.  St.  220;  s.  c.  60  Am.  Dec.  49.  Lake  Ontario  Shore  B.  Co.  «.  Cnrtlss, 

This  case  Is  referred  to  In  Talcott  v.  80  N.  Y.  219;  Thrasher  o.  Pike  County 

Pine  Grovei  1  Flippin  (U.  8.),  49,  on  B.  Co.,  25  Ul.  893.  Compare  Quick  v. 

the  proposition  that  the  promoters  and  Lemon,  105  lU.  578,  585 ;  Mt.  Sterling 

launchers  of  a  corporation  cannot  bind  Coal  Boad  Co.  v.  Little,  14  Bush  (Ky«)» 

it  ki  any  way,  although  all  are  share-  429. 
holders.  «  Fott^  §  1188. 

*  Atae,  1 1157. 
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▼iew»  applied  to  the  analogy  of  a  contract  of  sale,  wonld  deprive 
the  vendee  of  anj  remedy  in  the  case  of  an  executory  contnet 
to  eel],  or  to  manufacture  and  sell.  It  presents  a  striking 
instance  of  the  manner  in  which  lawyers  and  judges  frequentlr 
reason,  stumbling  upon  technical  refinements  and  sinking  justice 
entirely  out  of  view.  The  true  view  is :  1.  That  the  co-adyen- 
turers  who  sign  such  a  contract  obligate  themselves  to  each  other, 
and  that  the  promise  of  each  is  a  consideration  for  the  promise 
of  the  others.^  2.  That  the  subscription  is  in  the  nature  of  a 
standing  and  continuing  proposal  to  the  corporation  which  is 
contemplated  by  the  parties,  and  that  when  the  corporation  is 
called  into  existence  and  accepts  the  proposal,  the  minds  of  the 
contracting  parties  meet  and  the  contract  is  obligatoiy.  It  is 
mere  casuistry  to  say  that  the  contract  can  never  become  oblige 
atory  because  there  are  not  at  the  time  it  is  made  two  contract- 
ing parties. 

§  1166.  ITnsoimdness  of  the  Tiew  liiat  the  Proposal  is  Bad 
Unless  Made  in  Strict  Compliance  wltii  the  Statute.  — Equally 
unsound  is  the  view  that  the  proposal  of  the  subscriber  is  bad 
unless  made  in  strict  compliance  with  the  governing  statute.  It 
in  no  sense  resembles  the  case  of  a  defective  execution  of  a  statu- 
tory power,  which  will  not  be  aided  even  in  equity.^  It  is  in  no 
sense  like  the  case  where  a  statute  creates  a  right  and  gives  a 
remedy  for  the  assertion  of  the  right,  —  in  which  case  it  is  well 
known  the  statutory  remedy  is  exclusive.'  It  is  not  even  re- 
motely analogous  to  the  case  where  a  court  of  justice  proceeds 
under  a  statute  which  is  in  derogation  of  the  common  law,  in 
which  case  it  must  not  only  proceed  strictly,  but  must  show 
affirmatively  by  its  record  that  it  has  kept  within  its  jurisdiction.^ 
It  is  the  naked  case  of  a  man  capable  of  making  and  taking  con- 
tracts, making  a  proposal  for  a  contract  which  is  not  only  not 

1  Po8t,  §  1206.  npon  the  sabscrtption  contract    Ag- 

*  For  instance,  that  eqalty  wUl  not  ricnltaral  &c.  B.  Co.  v.  Winchester, 
aid  defective  conveyances  by  married     IS  AUen  (Mass.),  29. 

toomen,  see   19  Am.  Dec.  230.  '*  Oalpln  v.  Page,  18  Wall.  (U.  8.) 

*  Uncertainty,  in  relation  to  an  8G0,  871 ;  Pnlaskl  9.  Stnart,  28  Gratt. 
imnuUeridl  maUer,  in  the  terms  of  snb-  (Va.)  878,  879;  Werx  v.  Wen,  11  Mo. 
scription  to  the  stock  of  a  railroad  App.  80. 

company,  will  not  avoid    an  action 
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eppoded  to  the  policy  of  tiM  law,  bat  whidi  the  law  fsvota. 
TImt  fliich  an  enga^meDt  is  voidable  because  not  made  in  a  par- 
ticnlar  way  prescribed  by  a  statute  seems  to  find  support  in  no 
principle  of  public  policy  and  in  no  legal  analogy;  but  it  seems 
to  be  opposed  to  whatever  analogy  can  be  discovered.  Take, 
for  instance,  the  contract  of  suretyship.  The  liability  of  a 
Borety  is  strictimmi  juris;  and  yet  where  a  principul,  with 
sureties,  undertakes  to  execute  a  statutory  bond,  but  fails  by 
reason  of  not  complying  with  the  statute,  it  is  the  constant 
practice  of  the  courts,  for  the  sake  of  justice,  to  hold  the  bond 
good  as  a  common  law  obligation.^  But  in  the  particular  under 
consideration,  many  of  the  courts,  careless  of  justice,  have  per- 
mitted men  to  retreat  from  their  solemn  obligations  after  otheii 
have  incurred  obligations  or  changed  their  position  on  the  faith 
of  the  same, — and  this,  on  the  refined  ground  that  a  contract 
sach  as  will  bind  the  intending  obligors  must  be  tendered  to  the 
other  contracting  party,  —  an  artificial  being  not  yet  in  esse^  in 
the  precise  statutory  mode,  or  not  at  all. 

(  1167.  Oiffleolty  Avoided  by  Subsequent  Ratification. — 
Odier  courts  stumbling  upon  these  refinements  and  endeavoring 
to  be  severely  logical,  have  sometimes  avoided  the  difiiculty  by 
dieeovering  a  subsequent  ixUifioationj  taken  place  after  the  or- 
ganiaation  of  the  corporation^  —  as  where  the  corporation  issues 
and  the  subscriber  accepts  certificates  representing  the  number  of 
shares  for  which  he  subscribed.  In  such  a  case  the  contract  is 
compile,  and  the  corporation  may  maintain  an  action  against 
him  for  assessments.'  Such  a  ratification  has  been  held  to  take 
place  where,  after  the  organization  of  the  corporation,  the  sub- 
scriber recognizes  the  obligation  of  his  subscription  by  making  a 
part  payment  upon  it.  This,  it  is  reasoned,  is  a  sufficient  re- 
newal of  his  promise  to  the  corporation,  to  enable  them  to  main- 
tain assumpsit  for  the  balance,  and  the  partial  execution  of  the 
purpose  designed  by  the  charter,  forms  a  sufficient  consideration 

1  Mnrfree  Off.  Bonds,  §  67;  United  *  Taunton  Tnmp.  Corp.v.  Whiting, 

States  V,    Maurice,  2  Brock.  (U.  S.)  10  Mmss.  S27;  s«  c.  6  Am.  JOec.124; 

96;  Qoodram  v.  CarroU,  3  Hampii.  Inter-Monntaln  Pab.  Co.  9.  Jack,  J5 

(Tenn.)  490;  s.  e.  87  Am.  Dec.  MA;  Mont.  ^6S;  Compare  ffitaiorea.  Folk, 

Cleason  v.  Shaw,  5  WaUs  (Fa.)  46S;  5  Mass.  491. 
s.  e.  80  Am.  Dec.  891. 
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for  saoh  promise.^  The  same  conseqaenoes  were  held  to  foflow 
where  the  subscriber  had  paid  for  one  of  his  shares  in  fall  and 
transferred  the  others.^ 

§  1168.  Sabscrlptiou  and  Payment  of  Deposit.  —  Possibly 
another  statement  amounts  to  the  same  thing,  namely,  that  a  sub- 
scription for  a  given  number  of  shares  of  the  stock  of  a  corpora- 
tion, accompanied  by  a  payment  of  the  deposit  required  of 
subscribers,  makes  the  subscriber  a  stockholder  in  respect  of  the 
shares  subscribed  for.*  But  this  would  seem  to  proceed  upon  the 
assumption  that  the  corporation  is  in  existence  at  the  time.  For 
the  mere  acceptance  of  the  deposit  on  behalf  of  a  non-existent 
corporation  could  not  possibly  make  the  depositor  a  shareholder 
in  the  corporation  when  it  should  come  into  existence,  where 
his  subscription  does  not  have  that  effect,  unless  some  theory  of 
ratification  or  adoption  is  resorted  to. 

§  1160.  Another  Road  oat  of  this  Difficoltgr.  —  Another  road 
has  been  found  out  of  this  difficulty  by  reasoning  that,  although 
the  underwriting  of  a  subscription  paper  may  have  preceded  iu 
point  of  time  the  day  of  the  meeting  at  which  the  corporation 
was  organized,  yet  if  it  were  actually  delivered  to  the  corpora- 
tion on  that  day,  the  difficulty  is  obviated  and  the  logical  sym- 
metry of  the  law  preserved,  —  and  this  without  reference  to  the 
inquiry  whether  its  delivery  actually  antedated,  in  point  of  time, 
the  organization  of  the  corporation ;  since  the  law  will  so  arrange 
the  acts  performed  in  one  day,  and  relating  to  the  same  sabject- 
matter,  as  to  render  them  conformable  to  the  intentions  of  the 
parties,  without  regarding  which  was  in  fact  first  produced  or 
executed.^  A  fiction  is  thus  resorted  to  in  order  to  preserve  the 
logic  of  the  law. 

§  1170.  Bole  that  Subscriptions  Made  before  Organisation 
are  Good. — A  great  majority  of  the  courts,  disregarding  auch 

^  Kennebec  &c.  R.  Co.  o.  Palmer,  84  M.  (Miss.)  515;  Payne  v.  Ballardt  ^ 
He.  886.  Miss.  88;  f.  c  55  Am.  Dec.  74;  JM, 

*  Bell's  Appeal,  115  Pa.  St.  88;  f .  e.     11318. 

9  Am.  St.  Rep.  582.  <  Taunton  Turnpike  Corp.  v.  Wbit- 

*  Hayne  v.  Beanchamp,  5  Smed.  a     Ing,  10  Mass.  827;  «.  c.  6  Am.  Dec.  l^^* 
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subtleties  and  cutting  through  such  refiDements,  hold  that  a  sub- 
scription to  the  capital  stock  of  an  intended  corporation,  made 
before  it  comes  into  existence,  becomes  a  binding  contract  when 
the  corporation,  on  coming  into  existence,  accepts  it,  either 
expressly  by  issuing  to  the  subscriber  his  certificate,  or  impliedly 
by  otherwise  recognizing  him  as  a  shareholder  and  extending  to 
him  the  rights  which  pertain  to  that  relation.     This  is  the  general 
result  of  the  doctrine  of  many  cases,  although  in  the  opinions 
delivered  it  has  been  stated  in  various  ways.^     Under  this  rule 
it    is  not  necessary,  in  order  to  become  liable  to  the  corpora- 
tion for  assessments  as  a  shareholder,  that  the  party  should 
have  affixed  his  signature  to  the  articles  of  incorporation.     He 
may  acquire  this  liability  by  affixing  it  to  any  subscription  paper 
which  distinctly  imports  that  he  subscribes  for  a  given  number 
of  shares  of  a  certain  value.     **  It  matters  not  how  informal 
the  writing  may  be,  if  the  intent  of  the  parties  can  be  collected 
from  it.''     Accordingly,  a  writing,  reciting  the  formation  of  an 
association  for  the  purpose  of  organizing  a  bank,  and  stating, 
among  other  things  **  the  names  and  residence  of    the  share- 
holders, with  the  number  of  shares  held  by  each,''  and  sub- 
scribed by  the  corporators,  has  been  held  to  constitute  a  sub- 
scription to  the  capital  stock,  on  the  part  of  the  signers,  and 
binds  them  to  pay  for  the  number  of  shares  set  opposite  their 
names ;  and  the  corporation  can  maintain  an  action  on  such  an 
instrument  against  any  of  the  signers.^ 


1  Hamilton  &c.  Flank  Road  Co.  v. 
Rice,  7  Barb,  (N.  Y.)  157;  Oleaves  «. 
Turnpike  Co.»  1  Sneed  (Tenn.)i  491; 
Tonlca  &c.  R.  Co.  v.  McNealy/21  m. 
71;  Johnston  v.  Ewlng  &c.  Univer- 
sily,  85  ni.  518 ;  Lake  Ontario  R.  Co. 
V.  Mason,  16  N.  Y.  451 ;  Penobscot  R. 
Co.  «.  Dummer,  40  Me.  172;  f.  e  68 
Am.  Dec  654;  Penobscot  R.  Co.  v. 
White,  41  Me.  512;  $,  e.  66  Am. 
Dec  257;  Kennebec  &c.  R.  Co.  v, 
FBlmer,  84 Me.  866;  Thompsons.  Page, 
1  Mete  (Mass.)  565;  BeU's  Appeal, 
115  Pa.  St.  88 ;  8.  e,  2  Am.  St.  Rep.  582 ; 
Nnlton  V,  Clayton,  54  Iowa,  425;  §.  e. 
87  Am.  Rep.  218;  New  Albany  &c  R. 


Co.  V.  McCormick,  10  Ind.  499;  f.  e. 
71  Am.  Dec.  837 ;  Mich.  Midland  &c. 
R.  Co.  V,  Bacon,  88  Mich.  466;  Cross 
V.  PinckneyvUle  Mill  Co.,  17  Dl.  54; 
Red  Wing  Hotel  Co.  v,  Friederich,  26 
Minn.  112;  Mahon  v.  Wood,  44  Cal. 
462;  Belton  Compass  Co.  v.  Sannders, 
70  Tex.  699;  s,  e.  19  Am.  &  Eng.  Corp. 
Cas.  284;  6  S.  W.  Rep.  184;  Johnston 
V.  Ewing  &c.  University,  85  lU.  518; 
Qlenn  o.  Bnsey,  5  Mackey  (D.  C.)i 
288;  f.  €.  4  Cent.  Rep.  609;  Ashnelot 
Boot  &c  Co.  o.  Hoit,  56  N.  H.  548. 

'  Nnlton  V.  Clayton,  54  la.  425;  ».  c 
87  Am.  Rep.  218. 
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§  1171.  Reasons  tn  Support  of  Hiii  Bole. —  One  court  has 
reasoned  that  a  subsoription  by  a  number  of  persons  to  the 
stock  of  a  corporation,  to  be  thereafter  formed  by  them,  con- 
stitutes a  contract  among  the  subscribers  to  become  stockholders 
when  the  corporation  is  formed,  upon  the  conditions  expressed 
in  the  agreement,  and  is  irrevocable  from  the  date  of  the  sub- 
scription ;  and  is  in  the  nature  of  a  continuing  offer  to  the  pro- 
posed corporation,  which,  upon  acceptance  by  it,  becomes  as 
to  each  subscriber  a  contract  between  him  and  the  corporation.^ 
The  same  court,  struggling  with  the  difficulties  of  this  question 
has  reasoned  that  a  promoter  of  a  proposed  corporation,  who 
solicits  and  procures  stock  subscriptions,  is  the  agmt  of  the 
body  of  subscribers  to  hold  the  subscriptions  until  the  cor- 
poration is  formed,  and  then  to  turn  them  over  <o  it  witiioat 
further  act  of  delivery  on  the  part  of  the  subscribers ;  and  henoe 
that  a  delivery  of  a  subscription  to  such  promoter  is  a  complete 
delivery,  so  that  it  becomes,  eo  instantly  a  binding  contract 
as  among  the  subscribers.^  Another  court  has  reasoned  that, 
where,  by  the  provisions  of  the  contract  of  subscription,  until 
the  organization  of  the  company,  the  subscription  was  subject 
to  the  acceptance  or  rejection  of  the  commissioners  appointed 
under  the  charter,  and  it  did  not  appear  that  it  was  ever 
rejected  by  the  commissioners  or  disaffirmed  by  the  company 
after  it  became  organised,  it  became  binding  on  tbe  company, 
and  the  subscriber  became  entitled  to  his  certificates  of  shares 
and  the  corporation  to  the  assessments  made  against  the  sub- 
scription.' 

(  1172.  ITatiire  of  Such  an  Ofter  before  Acceptance.  —1^ 

effect  of  an  agreement  to  take  shares  in  a  corporation  not  yet 
organized  has  been  thus  stated  in  a  recent  case  in  Alabama  by 
Mr.  Chief  Justice  Stone:  **  An  agreement  to  take  shares  in  a 
corporation  to  be  afterwards  formed,  while  it  may  be  and  often 
is,  a  binding  contract,  for  the  breach  of  wliich  an  action  may  be 

1  Uhmeapolls    Thiesliiag-Machiiie  >  Ibid. 

Co.  «.  Davis,  40  Miaa.  110;  i.  e.  12  ^  Connectlcat  &e.  R.  Co.  v.  Biilefi 

Am.  St.  Rep.  701 ;  41  N.  W.  Bep.  1026;  24  Vt.  466;  s.  c.  6B  Am.  Dec.  ISl,  190. 

a  L.  R.  A.  796;  26  Am.  &  Bng.  Corp.  See  also  Townsend   «.  Atazander,  S 

Cas.  61.  Oh.  19. 
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maintained,  is,  bj  force  of  the  mere  agreement*  in  no  sense  a 
8obaoripti<Hi  of  stock.  Something  more  mast  be  done  before  it 
oan  be  aflSrmed  that  the  subscription  is  a  completed  contract. 
Till  a  charter  is  obtained  or  incorporation  otherwise  perfected, 
such  agreement  is  a  mere  ofFer ;  or  it  is  an  option,  revocable  or 
not  as  the  nature  of  the  agreement  may  determine.  The  terms 
of  the  offer,  and  the  consideration  it  rests  on,  may  render  it 
binding  and  irrevocable;  or  a  failure  to  withdraw  such  offer, 
even  when  in  its  nature  it  is  revocable,  until  it  has  been 
accepted  by  actual  incorporation,  may  so  bind  the  offerer  that  he 
cannot  afterwards  withdraw  it.  When  it  rests  on  a  valuable 
ooDsideration,  such  as  a  promise  for  a  promise,  then  as  a  rale,  it 
becomes  an  irrevocable  option,  provided  incorporation  accord- 
ing to  the  terms  of  the  ofler  is  perfected  within  a  reasonable 
time.  This  would  constitute  the  offerer  in  substance  a  stock- 
holder. So,  if  an  offer,  which  has  no  valuable  consideration  to 
rest  on,  be  permitted  to  stand  until  it  is  accepted  by  incor- 
poration according  to  its  terms,  this,  it  seems,  would  be  an 
irrevocable  subscription  of  stock.''  ^ 

§  1173.  Instances  under  this  Itnle.  —  Under  this  rule  it  has 
been  held  that  a  slock  subscription  made  in  contemplation  of  a  special 
charier  being  granted  by  the  legislature,  creating  a  company  to  build  a 
railroad  is  valid  and  enf  oroeaMe  by  the  railroad  company  when  it  comes 
into  existence.^  ....  Que  of  the  original  associates  for  the  for- 
mation of  a  railway  company,  who  signed  a  subscription,  agreeing  to  take 
a  oertaan  number  of  shares  of  the  capital  stock  of  the  proposed  com- 
pany, and  to  pay  therefor  '*  at  such  times  and  in  such  sums  as  the 
same  shall  be  assessed,  demanded,  and  required  to  be  paid  by  the 
directors  of  said  company,"  but  who  afterwards  failed  to  sign  the 
articles  of  incorporation,  or  to  subscribe  for  stock  on  the  commis- 
sioner's books,  was  held  liable  on  his  preliminary  subscription,  after 
the  company   had  been  formed,  and  assessments  made  and  payment 

X  Knox  •.  Chlldersbai^  Land  Co.  (Mass.),  SOS;  2  Wat.  Corp.,  §  184;  1 
86  Ala.  180;  «.  e,  ft  South.  Rep.  578;  Mor.  Priy.  Corp.,§  128. 
citini;:  1  Mor.  Priv.  Corp.  §  47;  >  Tonlca  &c.  B.  Co.  v,  McNealy,  21 
etseq.;  Music  HaH  Co.  v,  Carey,  116  111.  71.  See  also  Belton  Cotton  Corn- 
Mass.  471;  Road  Co.  v.  Lancaster,  79  press  Co.  v.  Saunders,  70  Tex.  699; 
Kj.  562;  Land  Co.  «.  Aldrich,  86  lU.  s.  e.  19  Am.  Jb  Sng.  Corp.  Cas.  284; 
604;  Publishing  Co.  v.  Jack,  6  Pac.  6  8.  W.  Bep.  184. 
Rep.   80;  Ferry  Co.  v.  Balch,  8  Qray 
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demanded.^  ....  An  action  may  be  maintained  in  the  name 
of  a  corporation  after  it  is  organized,  against  a  subscriber  upon  the 
aUotment  to  him  of  the  shares  subscribed  for,  on  a  contract  wherein  the 
subscribers  '*  agree  to  and  with  each  other,"  to  associate  themselves 
into  a  corporation  to  purchase  a  certain  site  for  a  town-hall,  and  to 
^'  pay  to  the  treasurer  of  said  corporation,"  the  amount  set  against 
their  respective  names.^  -  -  -  -  A  promissory  note  executed  for 
the  purchase  of  a  certain  number  of  shares  of  a  homestead  association 
about  to  be  formed,  under  a  name  and  with  a  number  of  shares  agreed 
upon  when  the  note  is  given,  does  not  fail  for  want  of  consideration, 
because  the  association  when  formed  has  a  name  or  number  of  shares  of 
stock  different  from  that  agreed  on,  provided  the  land  is  the  same  and 
the  lots  are  of  the  same  value  as  the  promisor  had  reason  to  expect. 
But  the  giver  of  the  note  in  such  case  is  at  liberty  to  stand  on  the  terms 
of  his  contract,  and  if  it  was  understood  that  the  shares  of  stock  be  is 
to  receive  should  not  cost,  in  the  aggregate,  more  than  a  certain  sam 
per  share,  he  is  at  liberty  to  refuse  the  stock  if  it  will  cost  more  than 
that  sum,  and  the  note  is  then  void  for  want  of  consideration.' 

§  1174.  Bights  and  Liiabilities  of  Sabscrlbera  to  a  Common 
Fund  for  a  Common  Pnrposa. —  In  respect  of  the  rights  and 
liabilities  of  subscribers  to  a  commoa  fund  for  a  common  pur- 
pose,—  as  for  instance,  to  a  fund  for  the  erection  of  an 
academy 9 — it  has  been  observed  that  as  soon  as  the  subscription 
paper  becomes  complete  by  the  subscription  of  the  stipulated 
amount  of  money,  the  subscribers  to  it  become  an  association 
of  persons  united  for  contributing  to  a  common  fund  for  a 
common  purpose,  to  be  carried  out  by  themselves.  Then  the 
subscription  of  each  (  at  least  if  not  withdrawn  before  the  actual 
organization  of  the  associates)  becomes  a  contract  by  each 
associate  with  his  fellows,  in  consideration  of  similar  contracts 
by  them,  to  contribute  to  a  common  fund  the  amount  subscribed 
by  him.  Such  an  act  of  association  involves  an  agreement  to 
organize  the  associates  when  the  subscription  shall  become  com- 
plete, and  generally  this  is  expressly  provided  for.  The  duties 
created  by  the  act  of  subscription  are  duties  to  the  association, 
and  the  first  of  them  that  is  to  be  performed  is  the  dutjrof 

1  Peninsular  B.  Co.  v.  Dnncan,  28  *  Athol   Mnsic  Hall  Co.  v.  Ctnjt 

lileli.    180.    See  also  BoiXalo  &c.  R.      116  Ifass.  471. 
Co.  «•  Clark,  82  Hun  (N.  T.),  869.  *  Mahon  «.  Wood,  44  Cal.  468. 
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organization ;  aad  when  this  is  completed,  the  duty  of  paying 
the  0um  subscribed  is  a  duty  to  the  organized  association.  In 
a  legal  aspect,  the  most  perfect  form  of  organization  is  by  legal 
incorporation;  and  therefore  this,  when  regularly  obtained  by  a 
common  consent  of  the  associates,  must  be  regarded  as  the  true 
organization  of  the  association,  and  the  corporation  becomes 
the  proper  legal  body  to  which  the  subscriptions  are  to  be 
paid,  and  which  is  to  sue  for  them.  There  can  be  but  one  true 
organization.^ 

§  1175.  Subscription  Most  be  Accepted  or  Acted  Upon. — 

It  has  been  held,  speaking  of  a  subscription  for  the  building  of 
a  church,  that  <^  to  make  such  a  subscription  binding,  it  must  be 
acceded  to,  as  any  other  promise  or  offer,  and  the  party  apprised 
that  his  offer  is  accepted ;  and  this  must  be  done  in  a  reasonable 
time?  Another  court  has  held  that  a  railroad  company  cannot 
recover  on  a  subscription  to  the  road  without  proof  that  the 
same  has  been  accepted  and  acted  upon ;  and  that  demand  of 
payment  and  suit  for  its  recovery  are  not  evidence  of  acceptance 
where  a  subscription  is  otherwise  invalid.'  In  a  case  in  another 
State,  it  appeared  that  before  a  railroad  company  was  incor- 
porated, the  defendant  and  others  signed  a  paper  agreeing  that 
if  it  should  be  incorporated  with  certain  privileges,  they  would 
subscribe  the  number  of  shares  set  opposite  to  their  respective 
names.  The  charter  was  obtained,  but  the  defendant  refused  to 
take  the  stock;  and  the  company  brought  a  bill  to  enforce 
specific  performance  of  the  contract.  It  was  held  that  the  bill 
should  be  dismissed,  there  being  no  binding  contract;  that  if 
there  were,  it  was  not  made  with  the  plaintiffs,  and  that  if  the 


1  The  text,  with  some  slight  vari- 
ance, Is  drawn  from  the  opinion  of 
the  Supreme  Court  of  Pennsylvania 
by  Lowrie,  C.  J.,  in  Edinboro  Acad- 
emy v.  Bobinson,  87  Pa.  St.  210;  8.  c. 
78  Am.  Dec.  421.  As  soon  as  the 
associates  who  have  subscribed  or- 
ganize, the  subscription  is  binding, 
and.  If  they  incorporate  in  regular 
torm,  the  corporation  is  authorized  to 
coUect  the  subscriptions  (Shober  v. 


Lancaster  &c.  Assn.,  68  Pa.  St.  481), 
and  a  subscriber  is  liable,  though  t^e 
mode  of  organization  was  without  his 
direct  and  express  assent.  Robinson 
0.  Edinboro  Academy,  8  Grant  Cas. 
(Pa.)  108;  Hedges*  Appeal,  68  Pa. 
St.  279. 

>  Gait  V.  Swain,  9  Gratt.  (Va.)  688; 
5.  c.  60  Am.  Dec.  811. 

>  Northern  &c.  R.  Co.  v,  Eslow,  40 
Mich.  222. 
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oontract  bad  been  bindio^,  and  the  plmitillis  were  partieis  tbereto, 
their  remedj  was  at  law.^  So»  in  another  State,  anndry  persons 
haTing  subseribed  an  agreement  to  pay  certain  snms  reqpectiTely 
for  erecting  an  aesidemy,  and  the  legislature  baring  afterwards 
incorporated  certain  trustees  of  such  academy,  and,  in  the  act 
of  incorporation,  baying  provided  that  all  moneys  sabscribed 
should  be  received  and  held  by  said  trustees  in  trust  fof  the 
academy,  it  was  held  that  the  corporation  could  not  maintain  an 
action  on  this  agreement  against  a  subscriber  thereto,  for  tiie 
money  by  him  subscribed.^  In  the  same  line  of  thought  it  has 
been  held  in  New  York  that,  where  aereral  partiea  subseribe  for 
shares  of  stock  in  a  seminary  of  learning,  signing  for  such  niuo- 
Y>er  of  shares  as  each  proposes  to  take  and  pay  for,  no  implied 
authority  can  be  inferred  warranting  any  of  the  parties  in  con- 
tracting debts  or  advaacii^  moneys  on  the  credit  of  the  otker 
parties.  The  conrt  reason  that  the  agreement  so  signed  ia 
simply  an  agreement  to  take  and  pay  for  stock  in  an  associatioii 
to  be  incorporated,  and  does  not  contemplate  the  conduct  of  any 
enterprise  as  copartners,  nor  as  members  of  an  nninootporated 
joint-stock  association.  Such  artidea  of  association  do  not  ea* 
tablish  such  rdationa  between  the  subscribers  as  would  authorisa 
the  trustee  to  contract  debts  or  make  advances  on  the  credit  of 
the  association.* 

§  1176.  Action  against  one  Member  of  Bnildlng  Committee 
by  the  other  Members.  —  But  a  promise  to  pay  to  a  building 
committee  a  certain  amount  of  money  to  build  a  church,  made  by 
one  of  the  committee,  may,  in  Pennsylvania,  be  enforced  by  the 
other  members  of  the  committee  or  their  survivors,  by  an  action 
at  law  against  the  promisor.  The  court  refused  in  such  a  case  to 
higgle  about  the  question  whether  the  promisor  were  properly 
joined  as  plaintiff,  reasoning  that  his  nameas  plaintiff  would  be  at 
most  surplusage ;  but  that,  as  no  one  conld  be  legally  boniKl 
by  a  promise  to  himself,  the  contract  in  the  case  was  void  in  part 
only,  but  good  for  the  residue,  and  the  name  of  the  promisor  waa 
properly  dropped  as  that  of  plaintiff — at  least  it  lessened  the 

1  Slrasbnrg  K.  Co.  v.  Etcbtemact,  >  Fhfllfps  Academy   o.   DavlB}  U 

31  Pa«  St.  220;  s.  c.  60  Am.  Dec.  49.         Mass.  113;  «.  <%  6  Am.  Dec.  169. 

'  Sblbley  «.  Angle,  S7  H .  7«  626. 
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mppearaiioe  of  irregularity.^  In  sadi  ^ase  it  whs  regarded  as  of 
BO  oonsequence  that  the  baildinj^  committee  had  fiaished  the 
ediAee  asid  heeadiackargeA,  '^  Ilioagh/titicheaoJMo  aa  to  that, 
tbej  were  atill  trustees  for  the  reoo'vety  of  this  <lebt.''  Nor  wae 
it  of  Aojr  importauoe  that  anotlier  committee  had  heen  raised  to 
wait  ofli  the  delinquent  fflibscriber  in  reference  to  his  obligatioo. 
^  Rven  had  tflmeongregatioa  desired  to  transfer  tliis  chose  in  ao- 
taoB  to  aooitlier  committee,  so  as  to  enable  them  to  sue  in  their  own 
names,  it  could  not  have  done  so;  and  the  only  course  was  to  sue  in 
Uio  names  of  the  surviTsag  members  of  the  original  committee/*^ 

{  1177.  Aisceptaaee  STeoessaiT  if  Oeirperatlon  in  Bxiai- 
ence. — If  the  oorporation  is  in  existence  at  the  time  when  the 
subscription  is  made,  then,  unless  the  subscription  takes  the 
forna  of  a  proposal  by  the  corporation  and  an  acoeptaoce  by  the 
auJ»scribert  it  must  neoessarily  be  regarded  as  a  proposal  by 
the  subscriber  to  become  a  shar^oldert  so  that  in  <)rder  to 
make  a  binding  contract,  the  proposal  must  be  acoep(ted  by  the 
corporation;  and  some  of  the  decisioBS  proceed  upon  this 
view.'  Thus«  it  has  been  held  that  a  mere  Bubscription  to  jyre- 
ferred  capital  stock,  made  after  the  orgaatzation  of  the  coipo- 
ration,  while  it  will  obligate  the  company  to  iasae  the  stock  upon 
the  aubscriber  paying  for  it  and  will  obligate  Um  to  pay  for  it, 
it  yet  does  not  give  him  au  interest  in  the  oompany,  nor  vest  in 
him  a  title  to  the  stock,  UBtal  the  contract  has  been  exeaUed.^ 
Another  court  has  reasoned,  but  upon  grounds  which  the  writer 
has  ventured  to  criticise,^  that  the  mere  f.aot  of  subscribing  to 
the  stock  of  an  incorporated  company  does  not  constitute  the 
subscriber  a  stockholder ;  thoagh  it  puts  it  in  his  power  to  be- 
come a  stockholder,  if  the  stock  is  not  all  filled  up  at  the  time 
of  his  subscription,  by  compelling  the  corporatk)n  to  give  him  the 
legal  evidence  of  his  being  a  stockholder,  namely,  the  usual  stock 
etrtificmU^  upon  his  complying  with  the  terms  of.  his  subscription.^ 

^  Chambere  v.  Calfaorm,  18  Pa.   St.  Nortlhem  Central  &c.  R.  Co.  v.  E8low» 

18;  «.  c.  66  Am.  I>ec.  588.  40  Mich.  222. 

t  i^id.  *  St.  Paal  &c.  R.  Co.  v.  Bol>biDS, 

*  Carlisle  v.   Saginaw  TaHey  &c.  28  Minn.  489. 
B.   Co.,   27   Micli.   818;    Parker    «.  *  Port,  {  1168. 

Northern  Central  B.  Co.,  88  Mich.  28;  *  Busey  v.  Hooper,  85  Md,  15;  t.  «• 

6  An.  Bep.  851. 
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$  1178.  Manner  In  which  Acceptance  Manifested. — It  is 

said  by  a  late  writer  that  ^*  although  no  particular  form  of  ac- 
ceptance is  essentialt  in  order  to  conrtitute  this  proposition  to 
become  a  shareholder  a  binding  contract,  there  must  be  some 
unequivocal  ad  on  the  part  of  the  agents  having  the  authorify 
to  accept  the  offer,  so  that  there  can  be  no  doubt  as  to  the  obli- 
gation of  the  corporation  as  well  as  of  the  subscriber.'*  ^  Very 
often  there  will  be  no  formal  writing,  speech  or  act  of  accept- 
ance. This  will  often  happen  where  the  corporation  is  one 
not  haying  a  joint  stock,  —  as  for  instance  a  religious,  educa- 
tional or  other  charitable  corporation.  Here  the  usual  form  of 
acceptance  will  be  the  incurring  of  expense  on  the  faith  of  the 
subscription;  and  this  may  be  shown  by  parol  evidence.' 

§  1179.  I>istinetion  between  Cases  where  the  PropesitioD 
Oomes  from  the  Company  and  where  it  is  Made  to  the  Com- 
pany. —  In  respect  of  the  time  when  the  contract  of  subscription 
is  deemed  to  be  complete,  a  distinction  exists  between  cafles 
where  the  proposition  for  the  subscription  comes  from  the 
company  to  the  subscriber,  and  where  it  comes  from  the  sub- 
scriber to  the  company.  In  the  former  case,  a  proposition  by 
or  on  behalf  of  the  company,  and  an  assent  thereto  by  the  sub- 
scriber, render  the  contract  complete.'  But  where  the  proposi- 
tion comes  from  the  subscriber,  there  must  obviously  be  an  assent 
on  the  part  of  the  company ;  otherwise  it  remains  merely  unilat- 
eral.^ But  in  either  case  it  is  not  doubted  that  until  there  is  a 
meeting  of  the  minds  of  both  parties  no  binding  contract  exists.* 

§  1180.  Revocation  of  Offer  before  Acceptance*  —  Where 
the  corporation  is  in  existence  at  the  time  of  the  subscription, 
the  matter  seems  to  stand  on  the  mere  footing  of  a  contract 

1  1  Mor.  Friv.  Corp.  2nd  ed.,  §  48.  B.  6  Bxch.  106;  WUldnson  «.  Anglo- 
See  Parker  v.  Northern  Central,  &c.,  Calif omia  Co.,  17  Jnr.  231;  Fellatt^s 
B.  Co.,  83  Mich.  23;  Northern  Central  Case,  L.  B.  8  Ch.  527;  Oann's  Case, 
&c.,  B.  Co.  V.  Eslow*  40  Mich.  222.  L.  B.  8  Ch.  40;  European  &c.,  B.  Co. 

*  Jones  0.  Florence,  &c.  University,  v.  McLeod,  8  Pagsley,  N.  B.  881,  840. 
46  Ala.  626.    See  post^  {  1206.  *  Cook  v.  Ozley,  8  T.  B.  653;  Fayne 

s  European,  acy  B.  Co.  o.  McLeod,  «.  Cave,  8  T.  B.  148;  BonUedge  v. 
8  Pngsley,  N.  B.,  881,  840.  Grant,  4  Bing.  660. 

*  British  &c.  Tel.  Co.  v.  Colson,  L. 
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between  two  parties ^  and  obyiously  the  proposal  may  be  with- 
drawn before  acceptance.  The  same  conclasion  would  logically 
follow  where  the  subscription  is  made  with  a  view  to  the  forma- 
tion of  a  future  corporation,  if  such  an  nndertaking  can  be  re- 
garded merely  as  a  proposal  by  the  subscriber  to  the  future 
corporation,  which  becomes  a  contract  on  the  acceptance  of  it  by 
the  corporation  when  it  comes  into  existence.^  Proceeding  on 
this  view  it  has  been  held,  in  the  case  of  a  corporation  formed 
under  the  general  railroad  act  of  New  York,  that,  since  such  a 
corporation  is  not  formed  until  the  articles  have  been  filed  in 
the  office  of  the  secretary  of  state,  a  subscriber  having  the  ar- 
ticles in  his  possession  may,  at  any  time  before  such  filing,  alter 
and  reduce  his  subscription  to  any  extent  he  pleases*^ 

§  1181.  vniether  Presumable  in  the  Case  of  a  Subscription 
to  &  Future  Corporation.  —  But  caution  should  be  exercised  in 
accepting  this  doctrine  in  its  application  to  a  subscription  to  the 
stock  of  a  projected  corporation.  In  such  a  case,  the  subscrip- 
tion*  in  the  view  of  an  authoritative  court,  takes  effect  upon  the 
filing  of  the  cei-tificate.^  But  the  filing  of  the  certificate  cannot 
in  any  sense  be  regarded  as  an  act  of  the  corporation  accepting 
the  subscription.  In  fact,  it  is  not  the  act  of  the  corpora- 
tion at  all.  It  is  the  act  of  the  promoters,  or  co-adventur- 
ers. The  corporation  does  not,  and  cannot,  act  until  its 
directors  and  principal  officers  have  been  elected ;  for  it  can, 
from  its  very  nature,  only  act  through  them.  This  conveys  to 
the  mind  the  obvious  suggestion  that  we  must  look  beyond  the 
theories  of  a  mere  contract  for  the  principles  which  are  to  solve 
this  question.  The  element  of  estoppel  evidently  enters  into  the 
engagement  of  the  subscriber  to  the  stock  of  an  inchoate  cor- 
poration, to  an  essential  degree.  His  promise  is  something 
more  than  a  proposal  to  a  possible  future  company;  it  is  a 
promise  to  his  co-adventurers ;  and  while  it  is  not  such  a  promise 

1  See  Mor.  Prlv.  Corp.  2nd  ed.  §  60:  «  Burt  v,  Farrar,  24  Barb.  (N.  T.) 

Staart  v.  VaUey  R.  Co.,  82  Gratt.  (Va.)  618. 

147;  Goff  V.    Winchester  Collegers  *  Phoenix  Warehoaslng  Co.  o.  Bad 

Bosh  (KyOy  ^3;  Greer  v.  Chartier's  ger,  67  N.  Y.  294. 
B.  Co.y  96  Pa.  St.  891  «.  c  42;  Am. 
Bep.  548,  per  Trunkey,  J. 
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to  them  as  they  can  accept  so  aa  to  enforce  it  by  aa  aotion 
ageinat  him  in  their  individnal  names — for  the  promise  is  wA 
made  to  them  as  obligees,  — yet,  after  they  became  liable  on  Uie 
faith  of  it,  is  it  not  a /mud  on  them  for  him  to  withdraw  from 
itP  This,  it  seems,  must  be  the  conolosion,  unless  we  suppose 
that  all  the  co-adventurers  signed  with  a  general  understonding 
that  it  is  a  mere  proposal  until  the  corporation  is  in  fact  fonsed. 
But  this  theory,  while  undeniably  logical,  like  much  of  the 
severe  logic  of  the  law,  opens  the  door  to  unlimited  frauda. 
Wealthy  and  influential  men  may  head  the  subscription  list  with 
large  amounts,  thus  influencing  others  to  subscribe,  and  tlien, 
the  very  moment  before  the  articles  are  filed,  cancel  or  rednoe 
their  subscriptions,  unknown  to  the  others, — thus  leaving  the 
victims  of  their  fraud  bound  while  they  are  free.  That  the  law 
does  not  allow  this  to  be  done  we  shall  hereafter  see.^ '  We  then 
take  the  true  view  to  be  that  the  engagement  created  by  a  sub- 
scription to  the  stock  of  a  projected  corporation  is  binding,  io 
the  absence  of  fraud  inducing  it,  provided  the  corporation  is 
formed  according  to  the  scheme  within  a  reasonable  time;  and 
that  the  subscriber  cannot  in  the  interim,  any  more  than  after 
the  corporation  is  formed,  retreat  from  it  without  unaninum 
eonaent. 

§  1182.  A  Case  In  Illnstration.  — Even  where  the  corporatioii 

is  in  existence  at  the  time,  a  state  of  circumstances  may  exist  in  which 
a  subscriber  will  not  be  allowed  to  withdraw  his  name  even  before  his 
subscription  has  been  delivered  to  the  company,  —  as  where  others  have 
presumably  subscribed  on  the  faith  and  in  pursuance  of  his  subscrip- 
tion. Thus,  where  the  subscriber  was  himself  the  agent  of  a  corpora- 
tion then  in  existence,  to  procure  subscriptions  to  its  capital  stock,  and 
he  entered  his  own  name  in  the  subscription  book  furnished  him  for  that 
purpose,  as  a  subscriber  to  a  certain  number  of  its  shares,  and  there- 
after persuaded  others  to  subsciibe,  and  kept  the  book  for  about  six 
months,  and  then  cut  his  name  out  before  he  returned  the  book  to  the 
company,  because  of  a  difference  respecting  the  payment  for  his  serv- 
ices, —  it  was  held  that  he  was  bound  as  a  subscriber.  The  court 
reasoned  thus:  '*The  Chart! ers  Railway  Company  made  a  continaing 
offer  which  became  an  agreement  with  each  acceptant  for  the  nomber 
of  shares  for  which  he  subscribed.    At  the  time  a  person  signed  hia 

1  Post^  §§  1811,  1151,  et  seg. 
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ntme,  bb  a  oontiniuuiee  ci  hit  aot  he  might  hsre  erased  U«  as  one  who 
had  written  an  acoeptanoe  of  an  oiler  by  letter^  before  mailing  the 
same  might  destroy  it.  But  if  the  subscriber  retorned  the  book  to  the 
company's  agent  he  ooald  not  afterwards  withdraw  Ids  snbscnption,  for 
he  had  oompleted  the  agreement.  Greer  was  acting  as  agent  in  solioit- 
ing  subflcriptionB,  no  matter  whether  for  pay  or  not ;  and,  by  procuring 
subscriptions  under  his  own  name,  he  declared  liis  acceptance  and  ad« 
mitted  his  agreement  for  the  stipulated  number  of  shares.  The  book 
was  not  his— he  had  no  right  to  its  possession  but  for  a  specific  use. 
In  that  use  he  exhibited  the  evidence  of  his  agreement  with  the  com* 
pany  to  every  subsequent  contracting  party.  Had  the  book  been  acci- 
dentally destroyed,  there  was  ample  evidence  of  the  contents  of  the 
written  oontract,  upon  which  he  could  have  held  the  company  to  per- 
formance ;  or  if  it  refused,  to  payment  of  damages.  Clearly  the  com* 
pany  was  bound  to  him  the  same  as  to  any  other  snbscriber,  and  so 
was  he  to  the  company.  While  he  retained  the  book  the  written 
contract  was  in  his  hands  *-  its  validity  did  not  depend  on  the  conduct 
of  the  depositaty — and  its  unaathorized  mutilation  did  not  annul  it."  ^ 

§  1183.  liocua  PoenitenttsD  wbere  Subscription  Illegal.  — 

The  principle  that  where  an  illegal  contractor  transaction  is  only 
partially  performed,  there  is  a  locus  pcQnitentiiB^  and  either  party 
may  rescind  the  contraety  applies  to  the  case  of  a  subscription 
to  the  stock  of  a  corporation.' 

§  1184.  Other  Instances  of  Sufficient   Subscriptions.  —  A 

subscription  of  stock  '^  subject  always  to  the  by-laws,  rules  and  articles 
of  incorporation,"  one  of  which  was  that  the  stock  should  be  paid  for 
after  five  hundred  shares  had  been  subscribed,  and  that  ten  per  cent. 
should  be  payable  on  the  fifteenth  of  each  month,  has  been  held  to 
render  the  subscriber  a  shareholder,  and  to  make  the  installments 
become  due  even  if  no  assessments  were  made.^  ....  The 
defendant,  with  others,  signed  a  paper  promising  to  pay  to  A.  B.,  $100 
lor  every  share  set  opposite  his  name,  for  the  purpose  of  building  a 
plank  road,  etc.,  and  authorized  A.  B.  to  transfer  his  subscription  to 
a  company  hereafter  to  be  formed  for  that  purpose.  The  company  was 
formed,  and  the  subscription  duly  transferred.  It  was  held  that  the 
defendant  was  bound  by  his  subscription  so  transferred.^    .... 

1  Greer  v,  Chartiers  R.  Co.,  96  Fa.  *  Waokon  &c.  R.  Co.  o.  Dwjer  4f 

St.  891 ;  «.  e.  42  Am.  Rep.  548.  Iowa,  121. 

'  Enowlton    o.    Congress    Spring         ^  Eastern  Plank  Road  Co.  o. 

C^.,  U  Blat^f.  (IX.  S.)  S64.  Yangtaan,  SO  Barb.  (N.  T.)  155, 
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A  oertifloate  in  all  respects  according  to  the  reqoirements  of  a  statate,^ 
authorizing  the  business  of  banking,  and  concluding  with  the  words 
**  we  have  hereunto  respectively  subscribed  and  set  our  hands  and 
seals,  etc.,  and  the  number  of  shares  of  the  capital  stock  of  the  corpo- 
ration aforesaid  taken  and  held  by  each  of  us  respectively,"  is  suffi- 
cient to  render  the  signers  stockholders,  and  liable  to  pay  for  the 
number  of  shares  set  against  their  names.' 

§  1185.  Sabsoriptions  Bnforcible  by  Action  Withoiit  an  Ex- 
press Promise  to  Pay. — The  prevailing  American  doctrine, 
denied  in  some  jurisdictions  as  hereafter  seent  is  that  a  subscrip- 
tion to  a  certain  number  of  the  shares  of  the  capital  stock  of  a 
projected  or  existing  corporation,  implies  that  the  subscriber  will 
pay  for  the  shares,  and  imposes  upon  him  an  obligation  to  pay 
the  assessments  which  are  made  thereon  in  pursuance  of  the 
chaiHer  or  by-laws,  without  any  express  promise  in  the  subBcrip- 
tion  paper  to  do  so ;  and  this  although  the  charter  or  governing 
statute  also  gives  to  the  corporation  a  remedy  by  a  forfeiture  or 
sale  of  the  shares,  —  the  theory  of  the  courts  being  that  this 
remedy  is  cumulative  merely: '  in   other  words,  that  the  ob- 


1  N.  Y.  Act  of  1888,  ch.  260. 

>  Coal  V.  Byan,  52  Barb.  (N.  Y.) 
168. 

*  Beene  v.  C!ahawba  &c.  B.  Co.8  Ala. 
660;  Selma  &c.  B.  Co.  v,  Tipton,  6  Id, 
787;  «.  c.  89  Am.  Dec.  844;  Hiirtford 
&c.  B.  Co.  V.  Kennedy,  12  Conn.  499; 
Danbury  &c.  B.  Co.  v.  Wilson,  22  /d. 
486;  Hightower  v.  Thornton,  8  Qa. 
486 ;  8.  c.  52  Am.  Dec.  638 ;  Instone  v. 
Frankfort  Bridge  Co.,  2  Bibb  (Ky.), 
576;  8,  c.  5  Am.  Dec.  638;  Fry  v,  Lex- 
ington &c.  B.  Co.,  2  Mete  (Ky.)  822; 
Hnghes  v,  Antietam  Man.  Co.,  84  Md. 
816;  Busey  v.  Hooper,  85  Id.  15;  «.  e. 
6  Am.  Bep.  850;  Kennebec  &c.  B.  Co. 
V,  Jarvis,  84  Me.  860;  Penobscot  &c. 
B.  Co.  V,  Dunn,  89  Id,  587;  Buffalo 
&c.  B.  Co.  V.  Dndley,  14  N.  Y.  836; 
Lake  Ontario  &c.  B.  Co.  v.  Mason,  16 
Jd.  451;  Bensselaei  &c.  Plank  Boad 
Co.  V.  Barton,  Id.  457,  460;  Northern 
B.  Co.  V.  MiUer,  10  Barb.  (N.  Y.)  260; 
Ogdensbnrgh  &c  B.  Co.  v.  Frost,  21  Id, 
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541 ;  Frost  v.  Frostboig  Coal  Co.,  34 
How.  (U.  S.)  278;  Upton  o.  Tribil- 
cock,  9in.  8.  45;  Webster  «.  Upton, 
Id.  65;  Hawley  o.  Upton,  102  Jd.  814; 
Dexter  ftc.  Plank  Boad  Co.  v.  Hillerd, 
8  Mich.  91 ;  Carson  v.  Arctic  Mining 
Co.,  5  Mich.  288;  Merrimac  Mining 
Co.  9.  Bagley«  14  Mich.  501;  Spear  v. 
Crawford,  14  Wend.  (N.  Y.)  20;  f.  c 
28  Am.  Dec.  518 ;  Small  o.  Herkimer 
&c.  Co.,  2  N.  Y.  830,  885;  Hartford, 
&c.  B.  Co.  V,  Croswell,  5  Hill  (N.  T.) 
888;  8.e,  40  Am.  Dec.  854;  Wankon 
ftc.  B.  Co.  V,  Dwyer,  49  la.  121;  Goshen 
Tnrnplke  Co.  v.  Hnrlin,  9  Johns.  (N. 
Y.)  217;  8,  e.  6  Am.  Dec.  273;  Batch- 
ess  Cotton  Man.  Co.  v.  Davis,  14 
Johns.  (N.  Y.)  288;  «.  e.  7  Am.  Dec 
459;  Troy  &c.  B.  Co.  o.  Kerr,  17  Barb. 
(N.  Y.)  581;  Troy  Turnpike  Co.  v. 
McChesney,  21  Wend«  (N.  Y.)  296; 
East  Tenn.  &c.  B.  Co.  v,  Ganunon,  6 
Bneed  (Tenn.)  570$  Herkimer  Mtt- 
Co.    V.    Small,   21     Wend.   (N.  T.) 
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FOBMATION   OF  THE   CONTRACT.       [1  Tbomp.  Corp.  §  1187. 

ligation  of  actual  payment  is  created  in  all  cases  by  a  sobsorip- 
tion,  unless  the  terms  of  subscription  are  such  as  plainly  to 
exclude  it.^  It  has  been  reasoned  that,  by  the  act  of  subscrib- 
ing, each  associate  undertakes  to  raise  his  proportion  of  the 
capital,  as  it  may  be  called  for  by  the  directors.  And  if  the 
directors  are  authorized  by  the  act  of  the  legislature  to  make 
the  call,  the  subscriber  must  pay.  A  right  to  call  ordinarily 
implies  a  corresponding  duty  to  pay.'  <<  It  is  not  at  all  essential 
that,  at  the  time  there  is  an  original  subscription,  there  shall  be 
an  express  promise  to  pay  the  subscription  price.  Oftener  than 
otherwise  there  is  none,  the  subscription  being  a  simple  agree- 
ment to  take  so  many  shares  of  stock.  By  necessary  implication 
there  arises  from  such  a  subscription  a  promise  to  pay  the  par 
Talue  of  such  stock,  upon  which  an  action  of  aemmpsit  lies."' 

i  1186.  niostratlon  of  the  Foregrotngr* — Thus,  a  subscription 
running  in  the  words*  '*  We  do  hereby  subscribe  to  the  stock  of  the  said 
railroad  the  number  of  shares  annexed  to  our  names  respectively,  on 
the  terms,  conditions  and  limitations  mentioned"  in  the  resolutions  of 
the  Greneral  Assembly  incorporating  the  company,  —  was  held  to  amount 
to  an  assumption  to  pay  instalments  as  caUed ;  and  this  although  the 
resolutions  of  the  General  Assembly  did  not  declare  that  there  should 
be  any  personal  liability,  but  provided  that  the  stock  might  be  sold  for 
unpaid  requisitions.^ 

§  1187.  Doctrine  that  an  Express  Promise  to  Pay  is 
Kecessary.  —  Some  of  the  New  England  courts  have  fallen  into 


S78;  Mami  v.  Cooke,  20  Conn.  17S; 
Freenuin  v.  Winchester,  10  Smed.  a 
11.  (Miss.)  577;  Stokes  v.  Lebanon 
Ibc.  T.  Co.,  6  Humph.  (Tenn.)  241; 
Backfield  Branch  B.  Co.  v.  Irish,  89 
Me.  44;  City  Hotel  v.  Dickinson,  6 
Gray  (Mass.)  586;  Dayton  v.  Borst, 
81  N.  Y.  485;  Fort  Edwards  &c.  Plank 
Boad  Co.  9.  Payne,  17  Barb.  (N.  T.) 
5S7;  Troy  &c.  B.  Co.  v,  Tibbitts,  18 
Barb.  (N.  T.)  298;  Merrimac  Mining 
Co.  V.  Levy,  54  Pa.  St.  287;  Plank 
Boad  Co.  V.  Wetsel,  27  Barb.  (N.  T.) 
56;  Millerv.  Wild  Cat  Qrayel  Boad  Co., 
62  Ind.  51;  Joy  v.  Manion,  28  Mo. 


App.  55.    Compare  Bobertson  v.  Sib- 
ley, 10  Minn.  828. 

^  Spear  v.  Crawford,  14  Wend.  (N. 
Y.)  20;  9,  e.  28  Am.  Dec.  518;  Palmer 
o.  Lawrence,  8  Sandf.  (N.  Y.)  161; 
BIysTllle  V.  Oklske  Co.,  5  Md.  152. 

>  Merrimac  Mining  Co.  v.  Levy,  54 
Pa.  St.  227;  »,  e.  97  Am.  Dec.  697. 

>  West  NashvUle  Planing  MiU  Co. 
«.  Nashville  Savings  Bank,  86  Tenn. 
252;  «.  e.  6  Am.  St.  Bep.  885,  per  Liun 
ton,  J. 

*'  Hartford  Ac  B.  Co.  v.  Kennedy, 
12  Conn.  499.  See  also  Ward  v.  Giis- 
woldville  Man.  Co.,  16  Conn.  598. 
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1  Tkomp.  Corp»  §  1187 .]    thk  contract  or  8iiB8cauFnoN. 

tike  miaoaDd  doetiine  that  obIbsb  an  expren  promise  is  made  bj 
ike  Mibscriber  to  pi^  the  siibaeripiioii  the  oorporatbii  cannot 
maintaiik  an  action  against  him  thereon,  bat  ita  only  reoMdy  is 
to  proceed  to  forfeit  hia  shares  in  the  n>ode  prescrtbed  by  tha 
charter.^  Such  courts  had,  of  course,  no  diffi^ty  in  holding  tint 
such  a  subscriber  could  not  be  rendered  liable,  by  a  by-law  or  vote 
of  the  corporation,  to  do  what  all  men  of  sense  would  say  that  he 
had  agreed  by  his  contract  to  do  —  pay  for  the  shares.^  The 
theory  of  these  holdings  is  that  the  only  remedy  that  the  corpo- 
ration has,  in  the  absence  of  an  eiq>re88  promise  by  the  eab- 
soriber  to  pay,  is  to  forfeit  the  shares,  and»  if  possible  seD  them 
to  some  one  else.  One  of  them  has  gone  so  far  as  to  hold  thtt 
the  fact  that  the  corporation  has,  by  statute,  authority  **  to  make 
and  collect  such  assessments  on  the  shares  "  as  may  be  deemed 
expedient,  in  such  manner  as  should  be  prescribed  in  tlieir  by- 
laws, does  not  enable  it  to  maintain  an  action  aj^nst  the  sob- 
scriber  on  his  promise.^  The  same  courts  in  a  later  case,  hold 
that  in  the  absence  of  an  express  promise  by  the  subscriber  to 
pay,  a  proyisioo  of  the  charter  to  the  effect  that  the  subscriber 
shall  be  liable  for  the  balance  remaining  due  after  the  sate  of 
his  shares,  in  case  they  are  forfeited  for  nonpayment  of  assess- 
ments, does  not  operate  to  make  him  personally  liable  on  his 
subscription.^  The  Supreme  Court  of  New  Hampshire*  after  an 
examination  of  the  authorities,  concluded  the  true  rule  to  be  this: 
<c  Where  a  party  makes  an  e:q)re8S  promise  to  pay  theassess- 


'  Andover  Tamp.  Corp.  v.  Gould, 
6  Mass.  40;  «.  e.  4  Am.  Dec.  80;  New 
Bedford  Tump.  Co.  v.  Adams,  8  Mass. 
38;  8.  c,  5  Am.  Dec.  61;  Franklin 
Glass  Co.  9.  White,  14  Mass.  286;  Es- 
sex Bridge  Co.  v.  Tuttle,  2  Vt.a93; 
CoDoecticat  &c.  B.  Co.  v.Bailej,  24 
Vt.  465;  8.  c.  58  Am.  Dec.  181»  184; 
FranlcUn  Glass  Co.  o.  Alexander,  2  N. 
H.  880;  a.  c.  9  Am.  Dec.  92;  per 
WoodbuTy^  J.  \  Worcester  Turnpike 
Co.  o.  WiUard,  5  Mass.  80;  a.  c.  4  Am. 
Dec  89;  Chester  Glass  Co.  v,  Dewey, 
16  Mass.  94;  8,  c.  8  Am.  Dec.  128; 
Ratama  Land  Co.  v,  Jemegan,  126 
Mass.  155;  Mechanics'  Foundry  COb  i^. 
HaU,  121  Jd.  272;  Beliast  &c.  B.  Co.  v. 
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Moore,  60  Me.  561 ;  Kennebec  Ac.  B. 
Co.  V.  Kendall,  13  Me.  470;  West  9. 
Crawford,  80  Cal.'19;  a.  c.  21  Fac.Be|k 
1123;Same9.Beldii^,i(l.  1136;  SaiBt«. 
Hitchcock.  IcL;  Arkansas  BiTerLaod 
T.  &  C.  Co.  V.  Farmers  Loan  &  Ttast 
Co..  13  Colo.  687;  a.  c  22  Pac  Sep. 
954;  Odd  Fellows  UaU  Co.  «.  Glnier, 
5  Harr.  (Del.)  172;  New  Hampshire 
&c.  B.  Co.  «.  Johnson^  80  N.  H.  390; 
s.  c.  64  Am.  Dec.  800. 

>  Kennebec  &c.  B.  Co.  i.  KendtD, 
18  Me.  470. 

<  Kennebec  kc  B.  Oo.  9.  Kenially 
18  Me.  47a 

*  Belfast  &c.  B.  Co.,  «.  Mooi%<i 
Me.  561. 


FORHATION   OF  THE   GONTRAGT.       [1  Thomp.  Corp.  §  1188. 

mentoy  he  is  answerable  to  the  corporation  upon  such  promise 
for  all  legal  asseasments,  and  may  be  compelled  to  its  performance 
hj  action  at  law,  before  resorting  to  a  sale  of  the  diares.  It  is 
a  personal  undertaking,  beyond  the  terms  of  the  charter. 
Where,  on  the  other  hand»  he  only  agrees  to  take  a  specified 
Bamber  of  shares,  without  promising  expressly  to  pay  assess- 
merits,  then  resort  must  first  be  had  to  a  sale  of  the  shares  to  pay 
the  assessments,  before  an  action  at  law  can  be  maintained. 
Hia  agreement  simply  to  take  the  shares  is  an  agreement  upon 
the  faith  of  the  charter,  and  by  it  alone  is  he  to  be  governed,  so 
far  as  his  shares  are  to  be  affected.  He  takes  them  upon  the 
conditions  and  law  of  the  charter.  They  exist  only  by  yirtue  of 
the  charter,  and  are  to  be  governed  by  the  provisions  therein 
contained."  ^  But  where  the  contract  of  subscription  does  con- 
tain an  express  promise  to  pay  the  assessments,  and  the  conditions 
of  the  subscription  have  been  performed,  then  by  all  the  author>- 
ties  an  action  of  CLsammpsii^  or  other  like  action,  can  be  main- 
tained in  the  first  instance,  without  a  proceeding  to  forfeit  the 
shares,  or  a  declaration  of  forfeiture,  sale  of  them,  or  other 
equivalent  act.' 

§  1188.  The  Abanrdltgp  and  Immoralitgr  of  tliia  I>octriBe.  — 

This  line  of  decisions  is  not  at  all  creditable  to  American  juria- 
prudence.  1.  In  the  first  place,  there  is  a  striking  want  of 
sense  in  a  doctrine  which  makes  a  subscription,  which  does 
not  contain  an  express  promise  to  pay,  tantamount  to  a  prom- 
ise to  take  the  shares  without .  paying  for  them, —  or  at 
best,  to  a  promise  to  take  them  provided  the  promisor  shall 
not  conclude  to  change  his  mind.  It  is  as  thou^  the  courts 
should  construe  a  written  agreement  to  A.  B.  to  buy  of  C.  D.  a 
horse  of  the  value  of  $100,  to  create  only  a  privil^e  in  A.  B. 
to  get  the  horse,  but  not  to  create  any  obligation  in  him  to  do 


1  New  Hampshire  Ac.  R.  Co.  v, 
Johoson^  SO  N.  H.  890;  s.  c.  64  Am. 
Dec  800. 

t  Sonth  Bay  Meadow  Dam  Co.  v. 
Gray,  80  Me.  547;  Smith  v.  Natchez 
Steamboat  Co.,  1  How.  (Miss.)  479; 
Salem  MiU-Dam  Corp.  v,  Bopes,  6 
Pick.     (Mass.)     23;     Townsend    «. 


Qoew^,  19  Wend.  (N.  Y.)  424;  b,  o.82 
Am.  Dec.  614;  Dotchess  Cotton  Man. 
Co.  V.  DayiSy  14  Johns.  (N.  Y.)  238;  s. 
c.  7  Am.  Dec.  469;  Worcester  Turn- 
pike Co.  9.  WUIard,  6  Mass.  80;  8.  c.  4 
Am.  Dec.  89;  Andoyer,  &c.  T.  Co.  v. 
Gould,  6  Mass.  40;  «.  c  4  Am.  Dec. 
80. 
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1  Thomp.  Corp.  §  1189.]    the  contuact  op  suBSCBipnoN. 

8o,  but  merely  to  leave  the  vendor  the  remedy  of  patting  an 
end  to  the  option  and  selling  the  horse  (if  he  can)  to  some  one 
else.  It  is  as  though  a  man  were  to  sign  an  agreement  to  take 
1,000  bushels  of  wheat,  deliverable  at  a  certain  time,  at  |1.00  a 
bushel,  and  then  when  the  wheat  should  be  tendered,  be  allowed 
to  say  to  the  intending  vendor,  ^*  Although  I  agreed  to  take 
the  wheat,  I  did  not  agree  to  pay  for  it,"  and  thereupon  tbe  law 
should  allow  the  vendor  the  remedy  of  keeping  the  wheat.  It 
is  a  well  understood  rule  in  the  interpretation  of  writings,  that 
every  part  of  a  writing  is,  if  possible,  to  be  interpreted  so  as  to 
mean  something.  But  here  is  an  interpretation  which  makes  the 
subscripflon  mean  nothing^  or  even  worse  than  nothing^  for  it 
may  mean  that,  while  it  creates  no  obligation  on  the  part  of  the 
subscriber,  yet  it  does  create  an  obligation  on  the  part  of  the 
other  party,  the  corporation.  The  subscription  binds  tbe  corpo- 
ration to  issue  to  him  the  shares  unless  the  subscriber  shall  sub- 
sequently elect  to  back  out,  —  that  is  to  say,  he  binds  the  other 
party  and  leaves  himself  free.  2.  But  this  doctrine  is  no  less 
nonsensical  than  immoral.  It  encourages  men  to  break  their 
written  obligations,  and  this  after  others  have  acted  on  the  faith 
of  them  to  their  disadvantage.  We  have  seen  that,  in  tbe  view 
of  some  of  the  courts,  such  a  subscription  is  a  contraot  sap- 
ported  by  the  consideration  that  others  have  concurred  in  it  and 
subscribed  on  the  faith  of  it,  and  that  to  allow  the  subscriber  to 
rescind  will  operate  as  a  fraud  on  them.  The  courts  which  have 
set  up  the  extraordinary  doctrine  on  which  we  are  commentiDg 
do  not  stumble  at  such  difficulties,  or  at  any  others. 

§  1189.    Illustration  of  the  foregrolng  I>oetrlne«— -It  btt 

been  stated  in  illustration  of  the  foregoing  doctrine,  that  ^e  instniment 
should  contain  something  more  than  a  promise  to  become  a  stockholder 
or  proprietor  of  a  given  number  of  shares.  ^^  But  if  it  contains  in  its 
language  an  acknowledgment  of  a  personal  liability  thereon,  and  giv^ 
the  right  to  enforce  that  obligation  by  the  usual  means  of  enforcing 
contracts  at  law,  it  would  be  equivalent  to  an  express  promise,  and  no 
court  would  hesitate  to  say  that  the  party  intended  to  create  sncb 
liability  for  the  purpose  of  giving  to  the  corporation  a  cumulative 
remedy  to  that  charter. ' '  Looking  at  the  subscription  before  the  coort, 
it  was  therefore  found  that  it  first  recited  the  existence  of  the  charter 
and  the  names  of  the  commissioners  appointed  by  the  legislature  to  open 
y38 


FORMATION  OP  THE  CONTRACT.      [1  Thomp.  Coip.  §  1190. 

the  books  and  receive  subscriptions  to  the  capital  stock  of  the  company,. 
and  then  recited,  '^  And  the  subscribers  agree  to  take  the  number  of 
shares  respectiYely  placed  against  their  names."  The  court  said:  ^'  If 
the  agreement  rested  there,  the  assessments  could  be  enforced  only  by 
the  forfeiture  of  their  stock," — thus  planting  itself  on  the  absurd 
conclusion  that,  although  the  subscriber  agreed  to  take  the  number  of 
shares  set  opposite  his  name,  he  did  not  agree  thereby  to  pay  for  them. 
But,  as  the  charter  contained  the  further  provision,  *^  that  the  subscrib- 
ers are  held  to  pay  to  the  amount  which  shall  be  assessed,  and  the 
company  may  enforce  their  claim  thereto,  with  expense  of  collection,  by 
sale  of  the  shares,  or  by  suit,  or  by  either  of  those  means,"  — it  was 
held  that  an  action  might  be  maintained  for  assessments  against  the 
subscriber.^ 

§  1190.  When  Contract  to  Take  Shares  Complete  Under 
the  English  Statute. —  The  English  courts  have  settled  upon  the  rule 
that,  in  order  to  make  a  contract  to  take  shares  complete,  there  must 
be  an  application  for  the  shares,  an  allotment  of  the  shares  to  the 
applicant,  and  a  communication  to  him  of  notice  of  the  allotment.^  By 
the  23d  section  of  the  Companies  Act,  1862,  these  formalities  are  dis- 
pensed with  where  a  person  signs  the  memorandum  of  association. 
This  section  provides  that  '*the  subscribers  of  the  memorandum  of 
association  of  any  company  under  this  act  shall  be  deemed  to  have 
agreed  to  become  members  of  the  company  whose  memorandum  they 
have  subscribed,  and  upon  the  registration  of  the  company  shall 
be  entered  as  members  on  the  register  of  members  hereinafter  men- 
tioned ;  and  every  other  person  who  has  agreed  to  become  a  member  of 
a  company  under  this  act,  and  whose  name  is  entered  on  the  register  of 
members,  shall  be  deemed  to  be  a  member  of  the  company."  Under 
this  statute  the  uniform  ruling  appears  to  have  been  that  signing  the 
memorandum  of  association  makes  a  person  a  shareholder,  and  conse- 
quently a  contributory,  although  no  shares  are  in  fact  allotted  to  him.' 
It  was  so  held  in  one  case,  although  a  year  and  a  half  had  elapsed  be* 
tween  the  signing  of  the  memorandum  and  the  winding  up,  during  which 
time  no  shares  had  been  allotted  to  the  signer.^  But  this  rule  does 
not,  of  course,  apply  where  there  are  no  shares  available  for  allotment. 

1  Connecticut  &c.  Co.  v.  Bailey,  24  *  Be  London  &  Provincial  CodsoH- 

Vt.  465;  «.e.  58  Am.  Dec.  181, 185.  dated   Coal   Co.,    5    Ch.    Div.    525; 

*  Rogers  Case,  L.  R.  8  Ch.  687;  Evan's  Case,  L.  R.  2  Ch.  427 ;  Sidney's 

Pellet's  Case,  L.  R.  2  Ch.  527,  per  Case,  L.  R.  13  Sq.  228;  Levick's  Case, 

Lord  Cairns,   L.   J.;  distinguishing  40  L.  J.  CCh.)   180;  Hall's  Case,  L. 

Bloxam's  Case,  38  Beav.  529;  «.  c.  12  R.  5  Ch.  707. 

W.  R.  995.  «  Levick's  Case,  40  L.  J.  (Ch.)  180. 
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ThoB,  where  a  person  sabfloribed  the  memorandum  of  association,  but 
took  no  part  in  its  management,  was  never  treated  as  a  shareholder,  Ini 
name  was  never  entered  on  the  register  of  shareholders,  and  the  entire 
shares  of  capital  were  allotted  to  other  persons,  he  was  held  not  liable 
as  a  contribatory.i  Bnt  nevertheless  in  a  similar  case,  where  all  the 
shares  in  the  first  instance  had  been  allotted  to  other  persons,  yet  some 
of  the  allotments  had  never  been  confirmed  in  the  manner  required  by 
the  memorandum  of  association,  and  there  were,  conseqoently,  shares 
subject  to  allotment,  the  signer  of  the  memorandum  was  pat  on  the  list 
of  contributories.^  Facts  which  show  that  the  subscriber  had  knowledge 
that  his  application  for  shares  had  been  accepted  are  held  equivalent  to 
the  sending  of  a  letter  of  allottment.  Thus,  L.  applied  for  1,000 skarei 
in  a  company,  as  trustee  for  M.  No  letter  of  allotment  was  sent  to  L., 
but  his  name  was  put  on  the  register  in  respect  of  those  shares,  and  he 
was  advertised  as  a  director.  He  attended  meetings  of  the  directtm, 
and  for  two  years  took  no  steps  to  have  his  name  removed  from  the 
register.     He  was  held  a  contributory  in  respect  of  1,000  shares.* 

§  1191.  liVhat  Facts  Amonnt to  a  Contract  to  Take  Shares.— 

What  facts  amount  to  a  contract  to  take  shares  may  be  further  illus- 
trated by  a  variety  of  cases.  A  person  desirous  of  being  appointed 
local  secretary  of  a  company  formally  applied  for  a  certain  number  of 
shares,  which  were  allotted  to  him,  with  his  knowledge,  and  he  was  doly 
registered  as  holder  thereof.  No  particular  shares  were  appropriated 
to  him,  but  only  the  amount  which  he  had  agreed  to  take.  No  deposit 
was  ever  paid  by  the  applicant  upon  the  shares  for  which  he  i^pfied, 
but,  by  agreement  between  himself  and  the  company,  the  payments,  on 
application  and  allotment,  were  to  be  set  of!  against  his  salary  and  com- 
missions. These  facts  were  held  by  the  court  to  constitute  an  agreement 
on  the  part  of  the  applicant  that  he  would,  and  on  the  part  of  the  com- 
pany that  he  should,  become  a  member  of  the  company,  as  the  holder 
of  the  number  of  shares  applied  for.^  In  another  case  it  was  provided 
by  the  deed  of  settlement  of  the  corporation  that  no  transfer  of  stock 
should  be  valid  without  the  approbation  of  the  directors,  to  be  ''mani- 
fested by  entries  or  memorandums  to  that  effect  in  the  share-register 
book,  under  the  signatures  of  two  of  the  directors  for  the  time  being, 
and  by  like  memorandums,  so  signed,  added  to  or  endorsed  upon  the 
copies  or  certificates  of  the  former  entries  respecting  the  shares  in 
question  in  the  share-register  book ;  or,  instead  of  such  last-mentioned 

1  Mackley's  Case,  1  Ch.  Div.  247.  *  Levtta*s  Case,  L.  B.  8  Ou  56. 

t  Eyan*s  Case,  L.  B.  2  Ch.  427.  «  Thomson's  Case,  4  De  Q.  J.  A  & 
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meiaoraidiiinfl,  by  auch  ooplee  or  oertififiates  being  defirered  to  the 
pwtias  entitled  thereto,  of  the  new  or  altered  entries  reapeoting  the  aame 
in  the  share-register  book.  Shares  were  transferred  to  G.  by  two  share- 
holders respectively.  G's.  name  was  entered  by  the  secretary  at  the 
head  of  a  page  in  the  company's  ledger,  as  also  the  number  of  shares 
transferred,  both  entries  being  made  in  pencil.  This  transfer  took  place 
November  13th,  1842.  The  company  ceased  to  do  business  on  Decem- 
ber Slst,  1844,  and  was  dissolved  by  a  resolution  of  a  general  meeting 
on  May  5th,  1847.  The  entry  in  the  ledger  remained  as  stated  until 
the  month  of  August,  1847,  following  the  dissolution,  when  the  secre- 
tary perfected  the  entry  so  made,  with  ink,  and  also  added  thereto  the 
names  of  the  transferors  of  said  shares.  6.  was  twice  recognized  as  a 
shareholder,  the  only  dividend  which  the  company  ever  paid  being  paid 
to  one  D.  according  to  his  direction,  and  he  was  also  summoned  by  the 
secretary,  by  letter,  to  a  meeting  of  shareholders  in  July,  1845,  to  devise 
means  for  discharging  the  remaining  liabilities  of  the  company ;  to  which 
letter  G.  responded,  advising  for  this  purpose  the  sale  of  certain  premises 
owned  by  the  company,  which  letter  of  G.  was  recorded  in  the  minutes 
of  the  meeting.  The  vice-chancellor,  while  stating  that  the  formalities 
of  transfer,  as  required  by  the  deed  of  settlement  of  the  company,  had 
not  been  complied  with,  yet  said  it  depended  upon  the  circumstances  of 
each  particular  case  as  to  what  acts  would  dispense  with  these  formali- 
ties, and  held  that  in  this  case  G.  had  been  accepted  as  a  shareholder  by 
those  who  had  the  management  of  the  affairs  of  the  company,  and  who 
were  for  this  purpose  competent  to  act  as  they  did  act.^ 

{  1192.  Continaed. — And  where  the  promoters  of  an  intended 
company  issued  their  prospectus  headed  *'  The  Amazon  Life  Assure 
aoce  and  Loan  Company  and  Sick  Benefit  Society,"  and  the  company 
was  thereafter  registered  as  '^  The  Amazon  Life  Assurance  and  Loan 
Company,"  a  person  applied  for  shares  (after  such  registration),  ad- 
dressing his  application  to  the  directors  of  the  company  as  styled  in  the 
prospectus.  Shares  were  allotted  to  him  in  the  company  as  registered, 
and  notice  was  sent  to  him  on  paper  headed  with  the  registered  name 
of  the  company,  to  which  he  paid  no  attention;  and  on  a  further 
request  by  letter  bearing  the  same  heading  he  paid  the  deposit  thereon. 
The  following  year  the  company  was  ordered  to  be  wound  up,  and  the 
applicant  was  made  a  contributory  notwithstanding  the  change  in  the 
name ;  for  he  had  ample  notice  of  that  in  the  notices  sent  to  him  of 
allotment,  and  in  fact  the  company  had  a  sick  benefit  department, 
atthongh  its  registered  name  did  not  indicate  it.     Neither  was  it  a  de» 

1  Gordon's  Case,  3  De  G.  4  8.  949. 

941 


1  Thomp.  Corp.  §  1193.]    the  cokthagt  of  suBSCRipnoir. 

fense  that  he  bad  been  informed  at  the  time  of  his  application  for 
shares  that  it  was  a  company  of  limited  liability.  This  was  entirely  a 
question  of  law.^ 

§  1193.  Continued.  — A  promise  in  writing  to  take  and  fill  a  cer- 
tain number  of  shares  in  a  chartered  company  becomes,  by  a  subseqneat 
organization  of  the  company  and  an  acceptance  of  the  subscription,  a 
binding  contract.  Where  the  terms  of  the  subscription  require  that 
seventy-five  .per  centum  of  the  estimated  cost  of  any  section  of  the 
railroad  shall  be  subscribed  for  by  responsible  persons  before  com- 
mencing its  construction,  if  the  subscription  is  obtained  in  good  faith, 
assessments  will  be  valid,  though  some  of  the  subscriptions  to  make 
up  that  amount  may  turn  out  to  be  worthless.'  In  1837  a  body  of 
gentlemen,  of  whom  the  defendant  was  one,  associated  themselves 
together  for  the  purpose  of  establishing  a  steamship  line.  The  defend- 
ant attended  meetings  of  the  company  from  November,  1837,  to  March, 
1838,  as  a  director  of  the  company,  and  his  name  appeared  as  a  director 
in  the  prospectus  issued  in  that  period ;  but  from  March,  1838,  he 
ceased  to  act  as  a  director.  On  the  following  July  31st  an  act  of  Par- 
liament was  passed  forming  the  company  in  question,  in  which  act  the 
defendant  was  named  as  a  director.  In  July,  1839,  a  memorial  was 
enrolled,  but  it  did  not  contain  the  defendant's  name,  nor  did  he  execute 
the  company's  deed,  although  a  space  was  left  therein  for  his  name  and 
seal,  which  was  filled  up  in  lead-pencil.  The  defendant  did  not  take 
any  shares,  the  necessary  number  for  a  director's  qualification  being 
fifty.  A  judgment  was  obtained  against  the  company  in  November, 
1843,  in  an  action  begun  on  April  15,  1840.  The  court,  upon  these 
facts,  stated  that  the  only  question  was  whether  the  defendant  was  a 
member  of  the  company  in  November,  1843.  It  was  certain  that  he 
had  been  a  member  at  one  period ;  but  the  act  of  Parliament  did  not 
make  him  a  member  in  that  sense  that  it  required  an  instrument  of  as 
high  a  nature  to  release  him  from  membership.  He  had  signed  no 
deed,  and  it  was  competent  for  him  to  dissolve  such  partnership  by 
parol ;  therefore  the  fact  that  the  company's  deed  was  never  presented 
to  him  for  execution  and  he  in  no  manner  co-operated  with  the  direct- 
ors subsequent  to  March,  1838,  was  evidence  sufiSciently  oondnsive  to 
show  that  he  had  withdrawn  from  the  company  so  effectually  as  to 
escape  liability  upon  this  judgment.' 

1  Blackburn's  Case,  8  De  O.  M.  &  <  Scott  v.  Berkeley,  8  G.  B.  9S5| 

G.  177.  a.  e.  6  BaU.  a  51;  16  L.  J.  (a  F.) 

<  Penobscot  B.  Ck>.  v,  Dnmmery  40  107. 
Me.  172;  «.  e.  68  Am.  Dec.  654. 
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S  1194.  Continued. —  Aftertheformationof  a  company,  and  before 
its  sliares  had  been  fuUy  offered  to  the  public,  H.  &  Co.,  by  letter, 
agrreed  with  an  agent  of  the  company  to  '*  underwrite  "  a  specified  por- 
tion of  the  shares  **  at  15  per  cent,  discount,"  and  ^'  to  pay  the  appli- 
cation money  upon  any  balance  of  shares  required  to  make  up"  the 
amount  specified.  In  pursuance  of  this  agreement,  and  without  any 
further  application  by  them,  a  certain  smaller  number  of  shares  was 
allotted  to  them,  which  they  declined  to  take.  It  was  held,  upon  evi- 
dence as  to  the  meaning  of  the  term ''  underwrite  "  as  applied  to  shares, 
that  the  agreement  was  not  merely  a  guaranty,  but  was  to  be  regarded 
as  an  application  for  such  part  of  the  shares  specified  as  should  not  be 
applied  for  by  the  public,  and  authorized  an  allottment  thereof  to  H.  & 
Co. ;  that  the  word  '*  discount "  in  the  agreement  was  to  be  construed 
as  '*  commission,"  so  that  the  agreement  was  not  one  to  issue  shares  at 
a  discount ;  and  that  H.  &  Co.  were  liable  as  contributories  in  respect  to 
the  shares  so  allotted  to  them  in  the  liquidation  of  the  company.^ 

f  1195.  Continued.  — The  defendant,  in  an  action  for  assessments, 
had  signed,  as  indicated  below,  the  following  printed  agreement:  ^*  We 
the  undersigned,  hereby  authorize  J.  J.  Imbrie,  secretary  of  the  Grang- 
ers' Market  Company,  to  afiSx  our  names  to  the  capital  stock  of  the  said 
company  for  the  number  of  shares  of  said  stock  set  opposite  to  our 
respective  names. 


Names. 

No.  Shares. 

Amount. 

Name  of  Qranse. 

Post  office. 

J.  8.  Vinson. 

5. 

flOO. 

Lena. 

Umatilla  Co., 
Or." 

Printed  xipou.  the  same  sheet,  and  above  this  agreement,  were  the 
articles  of  incorporation  of  the  plaintiff  company.  This  document  was 
held  sufiftcient  to  authorize  the  secretary  to  subscribe  for  defendant  for 
five  shares  of  the  capital  stock  of  the  corporation ;  but  an  execution  of 
this  power  was  not  suficientiy  demonstrated,  so  as  to  constitute  the  de- 
fendant a  stockholder,  by  the  secretary  writing  the  name  of  defendant  in 
a  list  headed  ^'  Stockholders,"  in  the  stock- book  of  the  corporation,  and 
opposite  the  name  so  entered,  the  words  '*  Lena,"  *'  Umatilla  Co., 
Oregon,"  **6,"  "5lOO."« 

1  Se  Licensed  Victoallers  ac.  Ao-  of  a  desire  not  to  overlook  applicatory 

80C.,  42  Ch.  Div.  1.  cases;  bat  it  is  thought  to  be  clearly 

'  Grangers'  Market  Co.,  v.  Vlosoo,  unsound. 
6  Oreg.  1 72.    This  decision  is  given  out 
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Articxb  H.     THsoBm  as  to  TBX  CoRSIUBBATIO!!. 


Bwcnov 

1800.  Theories  as  to  the  consideration 
of  the  contract. 

IflOl.  Bights  and  interest  acquired  by 
the  sabscriber. 

1202.  Obligation  of  the  company  to 
issue  the  shares. 

120S.  Franchises  granted  by  the  char- 
ter. 

ISOi.  Failures  of  the  commissioners 
to  reject  the  subscrip- 
tion. 

1205.  Mutuality  of  promise  as  among 

subscribers. 

1206.  Labor  or  money  expended  on 

the  faith  of  the  promise. 

1207.  Illustrations  of  this  principle. 


SxcnoN 

1208.  Contrary  Tiew  that  money  not 

deemed  expended  on  the  ftith 
of  the  subscription :  f  onnation 
of  corporation  not  authorized 
thereby. 

1209.  Consideration  where  tiie  cor- 

poration is  in  existence. 

1210.  Effect  of  the  words  **  vaiot  n- 

ceived." 

121 L  Subscription  a  good  considera- 
tion for  other  undertalcings. 

1212.  Subsequent  failure  of  considers* 
tion. 

1218.  No  oonslderatlon  iriiere  the 
company,  and  not  the  sub- 
scriber, gets  the  sliares. 


§  1200.  Theories  as  to  the  Consideration  of  the  Con- 
tract. —  Where  both  parties  to  a  contract  are  in  esse  at  the  time 
when  the  proposal  is  made,  muCuality  of  promise  constitates  a 
good  consideration.  But  where  the  veiy  proposal  is  a  part  of 
the  thing  required  to  be  done  in  order  to  bring  the  other  party 
to  the  contract  into  existence,  a  wide  field  is  open  for  theorizing 
as  to  the  nature  of  the  consideration.  The  courts,  in  their 
search  for  the  consideration  for  snch  a  contract,  have  indulged 
in  a  variety  of  speculations  more  curious  than  useful.  Never- 
theless, it  is  proposed  to  follow  them  briefly. 

§  1201.  Rlgrhts  and  Interest  Acqaired  by  the  Subscriber.— 

Some  courts  have  found  the  consideration  of  the  contract  in  the 
interest  in  the  corporation  thereby  acquired  by  the  subscriber,^— 
in  the  right  which  he  thereby  acquires  to  participate  in  the  pe- 
cuniary dividends ;  and  it  has  been  reasoned  that  where  the 
agreement  secures  that  to  the  subscribers,  on  the  organization  of 
the  company,  the  objection  of  a  want  of  consideration  cannot  be 
made  with  success.^    But  the  same  must  be  equally  true  where 

1  East  Tennesee  &c.  B.  Co.  v.  Gam-  '  Hamilton  &c.  Plank  Boad  Go.  «• 

mon,  5  Sneed  (Tenn.),  567;  Kennebec     Rice,  7  Barb.  (N.  T.)  157. 
&c.  B.  Co.  V.  Jarvis,  84  Me.  860. 
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the  subscription  paper  is  silent  on  the  subject,  for  all  this  Is 
implied. 

$  1202.  Obligation  of  the  Company  to  Issue  the  Shares.—- 

It  ia  merely  another  way  of  expressing  the  same  idea  to  say  that 
the  obligation  of  the  corporation  to  issue  the  shares  to  the  sub- 
scriber ^ — that  is,  to  admit  him  to  a  share  in  its  management  and 
in  its  profits,  —  constitutes  a  good  consideration  for  such  a 
promise.' 

§  1203.  Franchises  Granted  by  the  Charter.  — A  yague  ex- 
pression of  the  same  idea  is  found  in  another  case,  that  the  con- 
sideration of  such  a  contract  consists  in  the  franchises  granted 
by  the  charter,'  —  implying  that  those  franchises  inure  to  the 
benefit  of  the  subscriber. 

$  1204.  Failure  of  the  Commissioners  to  Beject  the  Sub- 
scription* —  Where  the  subscriptions  are  taken  by  conmiission- 
ers,  as  was  generally  the  case  in  the  days  of  special  charters,^ 
they  were  deemed  public  officers  or  agents  for  the  purpose.  They 
occupied  a  position  somewhat  analogous  to  that  of  a  promoter 
nnder  the  English  theory,^  except  that  they  generally  acted  in 
the  execution  of  a  statutory  power.  Where  they  had  power  to 
reject  the  subscription,  a  species  of  mutuality  was  created  by 
their  acceptance  of  it ;  and  this  has  been  regarded  as  furnishing 
a  sufficient  consideration.* 

(  1205.  Mutuality  of  Promise  as  among  the  Subscribers.  — 

Other  courts  have  found  in  the  act  of  the  particular  subscriber 
in  subscribing  with  others^  a  mutuality  of  promise  which  obliges 
him  to  make  good  his  promise  to  the  corporation  after  it  comes 
into  its  existence.^    Decisions  are  not  wanting  which  either  deny 

^  As  to  frhich  see  post,  §  1249.  *  Comiecticat  &c.  R.  Co.  v.  BaUey, 

*  Kiclimoudyille  Seminary  v,  Mc-  84  Vt.  44>5;  «.  e.  58  Am.  Dec.  181. 
Donald,  84  N.  Y.  879;  St.  Paul  &c.  R.  ^  Belton  Compress  v.  Bamiders,  70 
<X>.  V.  Bobbins,  23  Minn.  489.  Tex.  699;  «.  e.  19  Am.  &  Eng.  Corp.  Cas. 

*  Thigpen  v.  Mississippi  ftc.  B.  Co.,  284 ;  6  S.  W.  Rep.  184;  West  v.  Craw- 
82  Miss.  847.  ford,  80  Cal.  19;  <.  c.  21  Pae.  Rep. 

«  Aniet  S  44.  1128;  20  Am.  &  Eng.  Corp.  Cas.  86; 

'  Jnte^  §  41^.  Trustees  v.  Stetson,  6  Picls.  (Mass.) 
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this  principle  or  hold  it  to  be  inapplicable ;  but  they  seem,  on 
ejcamination,  to  be  cases  where  no  payee  is  named  or  designated, 
or  where  the  one  designated  is  either  incapable  of  acting,  or  does 
not  assume  and  is  not  bound  to  act.^  With  reference  to  this 
question  it  has  been  observed:  **  So  far  as  the  question  of  con- 
sideration goes,  the  general  rule  is  that  mere  promises  of  gifts, 
even  to  public  uses,  made  without  consideration,  cannot  be  en- 
forced as  contracts.  But  it  is  also  a  rule  in  cases  of  simple  con- 
tract that,  if  one  person  makes  a  promi'^e  to  another,  for  the 
benefit  of  a  third,  the  third  may  maintain  an  action  upon  it, 
though  the  consideration  does  not  move  from  him.  The  mutual 
promises  of  the  several  subscribers  in  this  case  constilnte  a 
sufiScient  consideration,  and,  that  the  promise  is  to  pay  a  third 
party,  is  not  a  tenable  objection ;  and  the  promise  is  binding, 
though  the  corporation  to  which  th^  payment  is  to  be  made  is 
not  then  in  esse^  but  to  be  formed  thereafter."  ^  The  governing 
principle  has  been  brought  out  with  great  clearness  by  a  decision 
of  the  House  of  Lords,  where  it  is  held  that  if  a  number  of  per- 
sons, meaning  to  join  in  a  common  undertaking,  raise' a  common 
fund,  eventually  to  be  increased,  but  commencing  by  a  deposit, 
and  they  put  these  deposits  for  a  common  object  into  the  hands 
of  a  committee,  with  directions  to  them  to  do  certain  acts,  it  is 
not  competent  for  any  one  or  more  of  the  subscribers,  against 
the  will  of  the  others,  to  withdraw  and  say,  *'  I  think,  or  we  think, 
you  ought  not  to  go  any  further.**  Any  one  subscriber  who  is 
not  of  that  opinion  has  a  right  to  say,  **  I  gave  my  money  upon 
the  faith  that  we  all  embarked  in  one  common  undertaking,  and 
till  that  has  been  done,  which  we  agreed  should  be  done,  none 
have  a  right  to  withdraw  and  say  you  shall  not  go  any  further.'*' 


606;  Watkins  v.  Eames,  9  Cash. 
(Mass.)  537;  George  v.  Harris,  4  N. 
H.  538;  Congregational  Society  v. 
Perry,  6  N.  H.  164;  Troy  Academy  v. 
Nelson,  24  Vt.  189;  Amherst  Academy 
«.  Cowls,  6  Pick.  (Mass.)  427.  Com- 
pare Kew  Tork  &c.  Co.  o.  Martin,  18 
Minn.  417. 

1  BonteU  o.  Oowdin,  9  Mass.  254; 
PhiUips  Academy  «.  Davis,  11  Mass. 
118;  ••  c  6  Am.  Dee.  162.    Compare 
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Farmington    Academy    v.    AUen,  14 
Mass.  172. 

<  New  Lindell  Hotel  Co.  v.  Smith, 
18  Mo.  App.  7,  14;  opinion  by  Bake- 
well,  J. 

*  Batrd  v.  Ross,  2  Macqneen,  61. 
See  also  Barnes  v.  PenneU,  2  H.  L.  C. 
497.  Compare  Kent  v.  Jackson,  U 
Beav.  867;  «.  c  2  De  G.  Mac.  &  G.  49. 
As  to  the  right  of  scrip  holders  to  bare 
the  money  sabscribed  by  them  applied 
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«<  It  follows  from  this/'  says  Sir  N.  Lindley,  « that  no  sub- 
scriber to  a  projected  company  can  recover  back  his  money  on  the 
ground  that  the  consideration  for  his  subscription  has  failed,  until 
the  formation  of  the  company,  upon  the  terms  assented  to  by 
him/  has  been  abandoned,  or  has  become  impracticable."  ' 

§  1206.  Liabor  or  Money  Expended  on  the  Faith  of  the 
Promise.-— If  a  subscripiion  contains  d^requeat^  express  or  im- 
plied, for  the  expenditure  of  labor  or  money  to  carry  out  the 
object  for  which  it  is  made,  and  such  labor  or  money  are  ex- 
pended, it  will  constitute  a  good  consideration  for  the  promise.^ 
Speaking  with  reference  to  this  question  it  has  been  said:  *<  At 
first  view  it  would  seem  that,  when  a  person  signs  his  name  to  a 
promise  to  pay  money  or  to  convey  property  to  an  institution 
of  learning,  the  public  advantage  and  the  fact  that  others  have 
been  induced  by  their  reliance  upon  his  co-operation  to  give 
their  money  and  property  to  the  same  object,  ought  to  be  a  suffi- 
cient consideration;  but  the  courts,  acting  upon  the  principle 
that  every  promise,  to  be  enforced,  must  have  a  good  or  valuable 
consideration  to  uphold  it,  h;ive  held  that  something  more  than 
the  naked  promise  to  give  is  necessary,  and  that  i)iQ  public  ad^ 
vantage  is  not  of  itself  a  sufficient  consideration,  to  support  a 
promise.^    Yet,  while  the  courts,  rather  than  violate  an  old  and 


to  the  purposes  for  which  they  sub- 
scribed it,  see  Bagshaw  v.  The  East- 
em  BaU.  Co.,  7  Hare,  114;  a.  o.  2  Mac. 
&  Q.  889. 

1  Citing  Johnson  o.  Gosletti  18  C. 
B.  (zr.  8.)  669,  and  see  also  Wilson  v. 
Church,  18  Ch.  Dlr.  1,  and  «.  6.  under 
the  name  of  National  Bolivian  Nav. 
Co.  V.  Wilson,  5  App.  Cas.  176. 

*  Lind.  Comp.  L.,  6th  ed.,  pp.  29,  80. 

'  '*A  subscription,  like  any  other 
promise  or  oif er,  requires  a  consider- 
ation to  support  it,  either  of  profit  to 
the  party  promising  or  of  loss  to  the 
other  party.  If  a  subscription  be  ac- 
ceeded  to  on  the  terms  in  which  it  is 
madCy  and  labor  or  money  is  expended 
on  the  faith  thereof,  the  party  making 
the  subscription  is  bound  thereby." 
Oalt  9.  Swain,  9  Gratt.  (Va.)  688;  «.  e. 


60  Am.  Dec.  811.  Where  work  is  done 
or  expense  incurred  under  apromisef 
the  liability  is  not  disputed  by  any 
authority.  Underwood  v.  Waldron, 
12  Mich.  78,  89,  opinion  by  Camp- 
bell, J.  Labor  performed  and  money 
spent  to  secure  the  location  of  a  raU* 
road  depot  are  sufDclent  consideration 
to  support  a  promise  contained  in  a 
subscription  to  pay  money  for  that 
object.  Workman  v.  Campbell,  46 
Mo.  805.  See  also  Koch  v.  Lay,  88 
Mo.  147;  Farmington  Academy  v, 
AUen,  14  Mass.  172;  a.  e.  7  Am.  Dec« 
201;  Cook  V.  McNaughton,  128  Ind* 
410;  «.  c.  24  N.  B.  Bep.  861. 

*  Citing  Trustees  v,  Stewart,  1  N. 
T.  681;  Howard  «.  WiUiams,  2  Plek. 
(Mass.)  80. 
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aftabliahed  rale  of  law,  hold  that  a  ni^ed  promise  to  pay  moaej 
for  a  public  object  can  not  be  enforced  for  the  want  of  a  cod- 
siderdtion,  they  have  alao  decided  with  great  unanimity,  that  if 
the  promise  itself,  or  any  other  promise*  upon  which  it  is  founded, 
contains  a  request,  or  that  which  by  any  fair  construction  can  be 
construed  as  a  request  to  the  trustees,  or  others  representing  the 
institution  for  whose  benefit  the  promise  is  made,  to  do  any  act, 
or  incur  any  expense,  or  to  undergo  any  inconvenience,  and  soch 
institution  does  the  act,  or  incurs  the  expense,  or  submits  to  the 
inconvenience,  this  request  and  performance  on  the  behalf  of  the 
institution  is  a  sufficient  consideration  to  support  the  promise."  ^ 

§  1207.  lUuatratioiui  of  this  Principle.  — Applying  this  prinel- 
ple,  where  the  subscriber  gave  his  note  for  his  subscription  to  endovr  a 
college^  and  the  payee,  upon  the  faith  of  it,  had  incurred  expense,  it  was 
held  that  it  was  enforcible.^  -  -  -  -  It  has  been  held  that  asab- 
soription  by  citizens  in  pursuance  of  an  act  of  the  legislatore,  to  a  fund 
for  the  building  of  a  state  hoiise^  is  not  yoid  for  want  of  consideration, 
but  may  be  supported  on  the  theory  that  the  State,  through  the  act 
of  the  legislature,  has  undertaken  to  apply  the  funds  for  that  par- 
pose.^  ....  The  defendant  subscribed  toward  the  payment  of  a 
debt  due  for  the  building  of  a  church  edifice.  The  trustees  of  the 
church,  in  their  corporate  capacity,  but  on  the  faith  of  the  subscription 
list,  borrowed  money  with  which  to  pay  the  church  debt.  It  was  held 
that  the  subscriber  was  bound;  since  ^'  the  lender  of  the  money  may 
have  relied  for  his  payment,  not  merely  on  the  credit  of  the  trustees  in 
their  corporate  capacity,  but  on  the  subscription  list  in  their  hands."  ^ 

S  1208.  Contrary  View  that  Money  not  Deemed  expended 
on  the  Faith  of  the  Subscription:  Formation  of  CorporatioB 
not  Authorized  Thereby.  —  It  has  been  reasoned  upon  this  subjeet 
that  the  consideration  which  is  necessary  to  support  a  subscription,  and 
indeed  any  other  contract,  with  the  exception  of  negotiable  paper,  most 
be  a  consideration  derived  by  one  party  from  another  party  to  the 


1  Philomath  College  «.  Hartless,  6 
Ore.  15S;  «.  e.  25  Am.  Rep.  510,511; 
opinion  by  Watson,  J. ;  citing  Barnes 
V.  Ferine,  12  N.  Y.  18;  Trustees  v. 
Garrey,  58  lU.  401;  »,  e,  5  Am.  Rep. 
51;  McAnley  v.  Billenger,  20  Johns. 
(N.  Y.)  89;  Thompson  v.  Mercer  Co., 
iO  lU.  879. 
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s  Philomath  College  v.  Hartless,  6 
Ore.  158;  <.  e.  25  Am.  Sep.  510. 

*  State  Treaenrer  o.  Cross,  9  Vt 
289;  <.  c  81  Am.  Dec.  626.  Compan 
Unlyerslty  v.  Bnell,  8  Vt.  48,  and 
Carpenter  V.  Mason,  3  Scam.  (HI.)  876. 

4  Trustees  v.  Garvey,  58  IlL  401; 
a.  6.  5  Am.  Sep.  51. 
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aotfon.  When,  therefore,  a  snbscriptioii  is  made,  bat  the  subscription 
paper  does  not  authorize  the  formation  of  a  corporation  to  carry  out  its 
purposes,  and  nevertheless  9ome  of  the  subscribers  thereafter  undertake 
to  form  a  corporation  for  tiiat  purpose,  the  corporation  cannot  maintain, 
on  the  contract  of  subscription,  an  action  against  a  subscriber  who 
does  not  assent  to  its  formation.  Nor  can  such  an  action  be  maintained 
on  the  theory  that  the  corporation,  by  expending  money  ou  the  faith  of 
the  subscription,  has  raised  a  consideration  such  as  makes  it  binding. 
**  There  is  no  proof,"  said  Shepley  C.  J.,  speaking  of  such  a  case,  *'  of 
an  expenditure  of  money  by  the  corporation  cU  the  request  of  the 
defendant,  express  or  implied,  or  for  a  purpose  from  which  he  could 
derive  any  benefit.  The  corporation  does  not  appear  to  have  expended 
money  except  for  property  or  purposes  of  its  own,  in  which  the  defend- 
ant had  no  interest."  ^ 

§  1209.  Consideration  where  the  Corporation  is  in  Exist- 
ence. —  Where  the  corporation  is  in  existence  at  the  time  when 
the  subscription  is  made,  no  room  is  left  for  these  speculations ; 
since  there  is  a  mutuality  of  promise  on  the  part  of  each  of 
the  parties  that  mw&h  be  performed.^  But  even  here  the  courts 
have  frequently  discovered  the  consideration  in  additional  cir- 
cumstances. Thus,  where  the  corporation  had  been  chartered, 
and  a  subscription  to  its  stock  was  in  the  following  terms,  which 
were  the  terms  prescribed  by  its  charter,  it  was  held  to  embody 
a  good  contract :  **  We,  whose  names  are  hereunto  subscribed, 
do,  for  ourselves  and  our  legal  representatives,  promise  to  pay  to 
the  president,  directors  and  company  of  the  Union  Turnpike 
Road,  the  sum  of  $25,  for  every  share  of  stock  in  such  company, 
set  opposite  to  our  respective  names,  in  such  manner  and  pro- 
portion, and  at  such  time  and  place,  as  shall  be  determined  by 
the  said  president,  directors  and  company."  •*  That  form,*'  said 
the  court,  **  contains  an  absolute  promise  to  pay  the  money  to 
the  president,  directors  and  company.  On  the  one  side  the  in- 
terest of  the  company  selling  the  shares,  and  the  publio  advan- 
tage to  be  derived  from  the  success  of  the  institution,  and  on 
the  other,  the  expected  profits  to  accrue  from  the  stock,  were 
^8ufi[icient  consideration  to  uphold  the  promise."  ^ 

1  Machlas  Hotel  Co.  t^.  Coyle,  35         *  Union  Tomplke  Co.  v.  Jenkins,  t 
Me.  405;  «.  c.  58  Am.  Dec.  712.  Caines  (N.  T.)  881,  890. 

*  Selma  &c.  R.  Co.  v.  Tipton,  5  Ala. 
787;  9,  c,  89  Am.  Dec.  344,  852. 
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§  1210.  Elfeet  of  the  Words  <<  Talae  Beoefyed.'*— The 
words  **  valae  reoeived  "  in  a  subsoription  paper  have  been  held 
to  import  prima  facie  a  considerationy  and  to  render  the  sab- 
soriber  liable,  irrespective  of  the  question  whether  he  actually 
became  a  member  of  the  corporation.  This  will  appear  from  a 
case  where  the  defendant  subscribed  an  instrument,  promising, 
for  value  received,  to  pay  the  amount  of  certain  shares  to  two 
persons,  for  the  purpose  of  building  a  plank  road  designated,  and 
authorizing  those  persons  to  transfer  the  subscriptions  to  a  com- 
pany to  be  formed ;  and  the  company  was  organized  for  this 
purpose.  It  was  held,  in  an  action  by  tho  company  to  enforce 
the  contract,  that,  though  the  defendant  never  signed  articles  of 
association,  nor  accepted  stock,  and  could  not  be  considered  a 
member  of  the  company,  he  was  liable  on  his  promise  for  the 
amount  of  his  subscription;  that  the  words  <*  value  received" 
were  prima /acie  evidence  of  consideration  for  his  promise;  and 
that  no  consideration  need  be  shown  for  the  transfer  by  said  per- 
sons to  the  company,  other  than  that  arising  on  the  facts  stated.^ 

$  1211.  Sabscriptlon  a  Good  Consideration  for  Other  Un- 
dertakings.—  A  subscription  for  stock  of  a  company,  being  a 
legal  obligation,  which  can  be  enforced  by  action,  and  by  for- 
feiture for  non-payment,  is  therefore  a  good  consideration  for  a 
mortgage  to  secure  the  payment  of  the  amount  subscribed.'  On 
a  principle  already  considered,'  such  a  subscription  is  a  good 
consideration  for  a  promise  on  the  part  of  other  persons  to  pay 
money  towards  the  undertaking.^ 

§  1212.    Subsequent    Failure    of    Consideration. — Where 

payment  for  the  shares  has  been  secured  by  a  mortgage,  as 
stated  in  the  preceding  section,  the  neglect  or  omission  of  the 
company  to  issue  to  the  mortgagor  scrip  for  his  shares  before 
payment,  will  not  amount  to  a  failure  of  the  consideration,— 
especially  where  it  appears  that,  by  so  doing,  they  will  make 

1  Eastern  Flank  Bead  Co.  v.  Van-  *  AnUf  $  1206. 

ghan,  14  N.  Y.  546;  affirming  <.  c  20  ^  Ashnelot  Boot  &c.  Co. «  Hetty  iO 
Barb.  (N.  T.)  166.  N.  H.  64S. 

<  BatterahaU  v.  Dayls,  81  Barb.  (N. 
T.)  828. 
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themselves  personally  liable  to  the  creditors  of  the  company.^ 
Moreover,  as  we  shall  hereafter  see  more  f ullj,^  such  a  consider- 
ation does  not  fail  in  the  theory  of  the  law,  because  of  the  fail- 
ure of  the  corporation,  at  the  time  when  the  action  is  brought, 
to  enforce  the  contract  to  construct  their  works  in  accordance 
with  the  declarations  of  the  promoters  of  the  corporation,  on 
the  faith  of  which  the  promise  of  the  subscriber  was  made; 
since  the  very  object  of  the  subscription  is  to  assist  in  affording 
the  means  to  construct  their  works.  The  agreement  to  construct 
remains  a  sufficient  consideration  for  the  subscription.' 

§  1213.  No  Consideration  where  the  Company,  and  not  the 
Subscriber,  Gets  the  Shares.  —  One  court  has  rendered  a  de- 
cision which  is  tantamount  to  holding  that  where  a  subsoriber 
gets  no  direct  personal  benefit  from  his  subscription  —  more 
briefly  where  he  does  not  get  the  shares^  —  there  is  no  considera- 
tion for  the  promise,  —  as  where  the  subscription  contract,  not 
under  seal,  of  a  mining  company,  was  conditioned  that  two 
thousand  of  the  capital  shares  should  be  paid  to  trustees,  to  be 
by  them  held  for  the  benefit  of  and  subject  to  the  direction  of 
the  company.  Here  it  was  held  that,  the  trustees  being,  pro 
hoc  vice,  the  servants  of  the  company,  and  their  possession,  its 
possession,  the  consideration  was  too  shadowy  to  support  a  con- 
tract.^ But  it  has  already  been  sufficiently  shown  that  a  direct 
benefit  to  the  promisor  is  not  at  all  necessary  to  support  the 
oontract.  It  may  consist  in  detriment  to  others,  or  in  the  fact 
of  others  acting  on  the  faith  of  it.^ 

1  BattershaUv.  Davis,  81  Barb.  (N.  «  New  York  &c  Go.  o.  Martin,  13 
Y.)  828.  Minn.  417. 

*  Fo»l,  S  1976.  «  iljKe,  §  1205. 

<  First  Nat.  Bank  «.  Hnif  ord,  99 
Iowa,  679. 
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Abticlb  m.    Thboboes  ab  to  ths  Nbohutt  ov  Patim  m  Siav- 

irroRT  DBPOiiT. 


Sacnoif 

U16.  View  that  payment  of  cash 
deposit  is  necessary  to  the 
validity  of  the  subscrip- 
tion. 

1217.  Beasons  given    in  sapfK>rt  of 

this  view. 

1218.  Rule  that  payment  of   deposit 

most  be  made  in  specie  or  its 
equivalent. 

1219.  Statute  not  complied  with  by 

giving  a  note. 

1220.  A  contrary  view. 

1221.  Whether  payoMBi  by  bank  check 

sufficient. 

1222.  Simulated  payments  by  giving 

checks   widch   are  not    col- 
lected. 
1228.  Further  as    to  IJlie  manner  of 
IMiyment. 


SaonoN 

1224.  View  that  the  payment  of  sock 

a  deposit  is  not  neoessazy. 
1226.  A  similar  view  In  Englaid. 

1226.  Subscription  valid  thoa^  VV' 

ment  at  a  subsequent  time. 

1227.  Invalidity  of  secret  ag;reeinent 

that  the  dieck  shallnotbepsU. 

1228.  Subscription  void  for  non-pay- 

ment of  deposit  made  good 
by  estoppel. 

1229.  Where  subscription  made  after 

the  otganizatioa. 

1280.  What  if  the  questioB  aiisesm- 

der  a  by-law  merely. 

1281.  Illustration  in  case  of  snrrender 

and  re-issne  of  shares. 

1282.  Effect  of  statutes  reqnirlpg  a 

certain  amount  to  be  paid  In 
before  commencing  business. 


{  1216*  View  that  Payment  of  Cash  Deposit  Is  Kecessary 
to  the  Valldily  of  the  Sabscrlption. — Where  the  charter  or 
governing  statute  requires  the  payment  in  cash  of  a  certain  per- 
centage of  the  amount  subscribed,  at  the  time  of  making  the 
subscription*  there  is  a  division  of  judicial  opinion  upon  the 
question  whether  this  payment  is  necessary  to  give  binding 
force  to  the  contract.  Many  of  the  courts  hold  that  it  is  neoee- 
gary  where  the  subscription  is  made  before  organization.^ 


^  Fiser  o.  Mississippi  &c.  R.  Co., 
82  Miss.  859;  State  Ins.  Co.  v.  Red- 
mond, 1  McCrary  (U.  S.),  808;  Perry 
V,  Hoadley,  19  Abb.  N.  Cas.  (N.  T.) 
76;  People  v.  Chambers,  42  Cal.  201; 
Charlotte  &c.  R.  Co.  v.  Blakely,  8 
Strobh.  (S.  C.)  246;  Wood  v.  Coosa 
&c.  R  Co.  82  Ga.  273;  Jenkins  v. 
Union  Tump.  Co.,  1  Caines  Cas.  (N. 
Y.)  86,  94  (recognized  in  Goshen 
Tump.  Co.  V,  Hurtin,  9  Johns.  (N.  Y.) 
817;  9,  c.  6  Am.  Dec.  273)  ;  Highland 
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Tump.  Co.  0.  McEeaa,  11  Jobitf-O'* 
T.)  S8;  Dutchess  Cottoa  Manttfac^iT 
V.  Davis,  14  Johns.  (N.  Y.)  888;  t^*- 
7  Am.  Dec.  469.  These  three  la^ 
decisions  state  that  this  was  the 
ground  on  which  the  case  of  Jenkins 
V,  Union  Tump.  Co.,  wipra,  was  fln* 
ally  determined  in  the  Court  of  Kr« 
rors.  But  as  hereafter  seen,  they  no 
longer  express  the  law  of  New  York 
on  the  subject,  PoH^  §  1224.  The  same 
view  was  taken  of  the  necessity  of 
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$  1217*  BeMM»iM  In  Sapport  of  this  View*  —  Tliese  deois- 
idis  prooeed  apoa  the  rule  that  the  provisions  of  the  ohaiter  of 
the  oorporation  are  to  be  tirieUy  pursued^  and  that,  the  charter 
having  provided  that  subscriptions  to  the  capital  stock  shall  be 
taken  in  a  certain  way,  they  cannot  be  taken  in  any  other  way. 
They  reason  that  the  payment  of  the  deposit  required  by  the 
statnte  is  a  eonditian  precedent  to  the  validity  of  the  contract; 
that  the  snbscription  stands  as  a  mere  proposal  until  the  deposit 
is  paid ;  and  that  it  is  neither  competent  for  the  commissioners 
nor  for  the  corporation  to  accept  this  proposal  until  the  condi- 
tion prescribed  by  the  statute  has  been  complied  with.  Until 
then,  there  is,  under  this  theory,  no  contract  which  binds  either 
party,  or  through  which  either  party  can  derive  any  rights  against 
the  sabecriber  .^  The  subscriber  cannot  demand  any  rights  in  the 
corporation ;  the  corporation  cannot  maintain  an  action  against 
him  to  enforce  his  subscription  ; '  nor  can  the  creditors  of  the 
corporation  enforce  their  demands  against  him.^  <*  A  corpora- 
tion,'' said  one  court,  <*  being  the  creature  of  the  law,  can 
act  in  no  other  manner  than  the  law  prescribes,  and  cannot  be 
permitted  to  enter  into  a  contest  in  the  legislature  concerning 
the  policy  or  expediency  of  the  terms  which  have  been  dic- 
tated." ^    In  the  leading  case  in  Pennsylvania,  Chief  Justice 


complying  with  the  cluurter  proTislon 
reqalring  the  payment  of  a  deposit,  In 
Hlb^nla  Tamp.  Corp.  «.  Henderson, 
a  Berg.  &  B.  (Pa.)  219;  a.  c.  11  Am. 
Dec.  598.  And  this  decision  was  re- 
affirmed in  Leighty  v.  President  &c., 
14  Serg.  ft  B.  (Pa.)  484.  The  same 
view  was  taken  in  Taggart  v.  Western 
Maryland  B.  Co.,  24  Md.  668;  «.  e.  89 
Am.  Dec.  760.  Compare  ^anorer 
Junction  &c.  B.  Co.  t^.  Grubb,  82  Pa. 
St.  86;  Erie  &c.  Flank  Bd.  Co.  v. 
Brown,  26  Pa.  St.  166. 

^  Seasoning  in  Perry  v,  Hoadley, 
19  Abb.  N.  Cas.  (N.  T.)  76,  and  cases 
dted  below. 

*  Boyd  V.  Peach  Bottom  B.  Co.,  90 
Pa.  St.  169;  Excelsior  Grain  Binder 
Co.  V.  Stayner,  66  How.  Pr.  (N.  Y.) 
S78;  Wood  «.  Coosa  ftc.  B.  Co.,  82 
Ga.   273;    Highland  Tump.   Co.    o. 


ITKean,  11  Johns.  (N.  T.)  100; 
Goshen  Tnmp.  Co. «.  Hnrtin,  9  Johns. 
(N.  T.)  218;  «•  6.  6  Am.  Dec,  278;  HI- 
bemia  Tomp.  Co.  o.  Henderson^  8 
Serg.  ft  B.  (Pa.)  219;  #.  e.  11  Am. 
Dec.  698. 

<  Perry  «.  Hoad]^,19  Abb.K.  Caa 
(N.  Y.)  76. 

*  HibemlaTnmp.  Corp.  v.  Hender- 
son, 8  Serg.  &  K.  219;  #.  o.  11  Am. 
Dec.  698;  opinion  1^  Tilghman,  C.  J. 
The  learned  judge  referred  to  Miteh- 
^m  9.  Smith,  1  Binn.  (Pa.)  110  («.  e.  2 
Am.  Dec.  417)  and  Maybin  v.  Conlon,4 
Dall.  (U.  S.)  298,  as  settling  the  point 
that  a  contract  made  in  violation  of 
an  act  of  the  legislature  cannot  be  en- 
forced In  a  court  of  justice.  The 
legislatures  hare  sometimes  been 
obliged  to  pass  cwrative  acta  to  Tali- 
date    subscriptions  thus  made    and 
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1  Thomp.  Corp.  §  1219.]     thb  oontract  of  sdbsgbiftion. 

Oibson^^  whose  opinions  have  always  been  held  in  high  respect 
by  the  profession,  expressed  the  yiew  that  the  design  of  this 
provision  of  the  statute  was  to  prevent  the  subscription  list  be- 
ing filled  hy  fictitious  subscribers^  who  should  be  favorites  of  the 
commissioners,  or  the  creatures  of  other  iuterested  persons. 
He  reasoned  that  it  would  be  a  fraud  on  the  law  and  on  the  fair 
subscriber,  to  admit  to  equal  participation  in  the  administration 
of  the  corporate  affairs,  men  who  had  not  paid  the  required 
deposit,  with  men  who  had.^ 

§  1218.  Bole  that  Payment  of  Deposit  most  be  Made  In 
Specie  or  its  Bquivalent.  — Under  this  strict  rule,  the  theory 
of  several  courts  was  that  specie  or  its  equivalent,  current  bills 
of  specie  paying  banks,  could  only  be  received  in  payment  of 
the  sum  required  to  be  paid  at  the  time  of  subscribing  the  stock.^ 

§  1210.  Statute  not  Compiled  with  by  Oivingr  a  Kote.  — 

The  courts  which  take  this  view  hold  that  the  giving  of  a  prtm- 
issory  note  for  the  amount  required  to  be  paid,  is  not  a  payment, 
nor  a  sufficient  compliance  with  a  statute  which  requires  payment 
in  cash ;  and  where  such  a  payment  was  attempted  the  subscrip- 
tion was  void  and  imposed  no  obligation  on  the  subscriber.' 
Where  the  charter  of  a  railroad  company  required  that  **its 
treasurer  and  president  should,  before  receiving  an  installment 
from  the  State,  satisfactorily  assure  the  board  of  internal  im- 
provements, by  a  certificate  under  the  seal  of  the  company,  that 


pievent  the  subscribers  from  taking 
advantage  of  their  own  wrong.  See 
Clark  V.  Naylgation  Co.,  10  Watts 
(Pa.)>  864. 

1  He  was  not  chief  Justice  at  the 
time  of  this  decision, 

<  See  his  opinion  in  Hibemia 
Tump.  Corp.  v.  Henderson,  8  Serg.  ft 
B.  (Fa.)  219;  8.  c.  11  Am.  Dec  598, 
697.  These  views  were  quoted  with 
approval  by  the  Court  of  Appeals  of 
Maryland  in  Taggartv.  Western  Maiy- 
land  B.  Co.,  24  Md.  568;  $,  c  89  Am. 
Dec.  760,  where  the  authorities  on  the 
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subject  are  reviewed  at  considerable 
length. 

*  Crocker  v.  Crane,  21  Wead.  (N. 
Y.)  211;  Peoples.  Troy  House  Co. 44 
Barb.  (N.  T.)  625;  Neuse  Biver  &c. 
Co.  V.  Newbum,  7  Jones  L.  (N.  C.)} 
276;  Henry  v,  Vermillion  ^bc  B.  Co., 
17  Ohio,  187;  McBae  «.  BusseD,  U 
Ired.  (N.  C.)  L.  224. 

*  Leighty  v,  Susquehanna  Ac  Co., 
14  Serg.  &  B.  (Pa.)  484;  Boyd  9. 
Peach  Bottom  B.  Co.,  90  F^  St.  169; 
McBae  o.  Bnssell,  12  Ired.  L.  (N.  C) 
224;  Hayne  tr.  Beauchamp,  5  Smed. 
h  M.  (Miss.)  515. 


PATnre  the  statutory  dbposit.     [1  Thomp.  Corp.  §  1220. 

an  amount  of  the  private  snbsoription  had  been  paid,  in  eqnal 
proportion  to  the  payment  required  by  the  State/'  it  was  held 
that,  for  the  railroad  company  to  take,  as  cash,  the  notes  of  indi- 
viduals made  for  the  occasion  to  enable  the  officers  to  make  the 
certificate,  under  a  prombe  that  such  notes  were  not  to  be 
enforced,  was  immoral  and  against  public  policy^  and  such  indi- 
viduals being  in  pari  delicto^  had  no  equity  to  be  relieved  against 
such  notes.  ^ 

§  1220.  A  Contrary  Tiew.  —  Other  courts  take  the  view  that 
it  may  be  paid  by  a  pramisaoty  note  of  the  subscriber,  if  the  cor- 
poration is  willing  to  receive  it  as  money ^  and  to  give  a  receipt 
for  it  as  money.'    Where,  as  stated  in  a  subsequent  section,  the 


1  McBae  v.  AUantlc  &c.  R.  Co.,  6 
Jones  £q.  (N.  0.)  896. 

*  Greenville  &c.  B.  Co.  v.  Wood- 
sides,  5  Rich.  L.  (S.  C)  145;  $,  c.  55 
Am.  Dec.  708.  Compare  Clark  v.  Far- 
rington,  11  Wis.  880,  where  this  case 
is  cited.  As  to  when  the  giying  and 
accepting  of  a  promissory  note  for  an 
indebtedness  will  be  presumed  to  be 
dne  payment  and  when  not,  see  Mil- 
ledge  V,  Boston  Iron  Co.,  5  Cash. 
(Mass.)  158;  $.  e.  51  Am.  Dec.  59; 
Arnold  V,  Delano,  4  Cnsh.  (Mass.)  88; 
$.e.  50  Am.  Dec.  754;  Wolf  v.  Fink, 
1  Pa.  St.  485;  »,  e.  44  Am.  Dec.  141; 
Steamship  Charlotte  v.  Hammond,  9 
Mo.  59;  »•  e.  48  Am.  Dec.  586;  Brooks 
V.  Mastyn,  69  Mo.  68:  Bertianz  v,  Dil- 
lon, 20  Mo.  App.  605;  McMnrray  v, 
Taylor,  80  Mo.  268 ;  «.  o.  77  Am.  Dec. 
611;  Howard  o.  Jones,  88  Mo.  588; 
Powell  V.  Blow»  84  Mo.  485;  Block  v. 
Dorman,  51  Mo.  81 ;  Leabo  v,  Goode, 
67  Mo.  126;  Appleton  v.  Kinnon,  19 
Mo.  687;  Steamboat  «.  Lnmm,  9  Mo. 
64;  Lee  v,  Fontaine,  10  Ala.  755;  a.  c. 
44  Am.  Dec.  505;  Judge  9.  Fiske,  2 
Spears  L.  (S.  C.)  486;  $.  e,  42  Am. 
Dec.  880;  Jones  v.  Johnson,  8  Watts 
&  S.  (Pa.)  276;  $.  e.  88  Am.  Dec.  760. 
The  preyailing  view  is  that  the  giving 
and  accepting  of  a  promissory  note 


does  not  eztingnish  a  debt,  unless 
the  parties  so  intend,  but  that  if  the 
note  is  not  paid  the  creditor  may  sue 
on  the  original  cause  of  action.  This 
is  held  in  many  of  the  cases  above 
cited,  and  also  in  the  following:  Pate- 
shall  V,  Apthorp,  Qnfncy  (Mass.),  179; 
s,  e.  1  Am.  Dec.  8;  Murray  o.  Gonver- 
neur  et.  al.  2  Johns.  Cas.  (N.  Y.)  488 ; 
a.  c.  1  Am.  Dec.  177;  Tobey  v.  Barber, 
5  Johns.  (N.  Y.)  58;  $.  c.  4  Am.  Dec. 
826;  Johnson  v.  Weed,  9  Johns.  (N. 
Y.)  810;  8,  e.  6  Am.  Dec.  279;  Barell! 
V.  Brown,  1  McCord  (S.  C.)  449;  ».  c. 
10  Am.  Dec  688;  Muldon  v.  Wbitlock* 
1  Cow.  (N.  Y.)  290;  ».  c.  13  Am.  Dec. 
583;  Patapsco  Ins.  Co.  v.  Smith,  6 
Harr.  &  J.  (Md.)  166;  s,  c.  14  Am.  Dec. 
268;  Hart  v.  Boiler,  15  6erg.  &  B. 
(Pa.)  162;  $.  e.  16  Am.  Dec.  586;  Cos- 
telo  0.  Cave,  2  HiU  (N.  Y.),  528;  t.  c. 
27  Am.  Dec.  404;  Estate  of  Davis  et 
al.,5Whart.  (Pa.)  580;  s.  e.  84  Am. 
Dec.  574.  But,  eontrOf  see  Newell  v. 
Hussey,  18  Me.  249;  »,  c,  86  Am.  Dec. 
717;  Wright  v.  Crockery  Ware  Co.,  1 
N.  H.  281;  B,  e.  8  Am.  Dec.  68;  Var- 
ner  «.  Nobleborough,  2  Greenl.  (Me.) 
121;  a.  e.  U  Am.  Dec  48;  Hutchins  v. 
Olcutt,  4  Vt.  649;  $.  e.  24  Am.  Dec. 
634;  Homes  v.  Smyth,  16  Me.  177; 
».  e.  83  Am.  Dec.  650.    If  the  creditor 
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1  Thomp.  C!orp.  §  1221.]    the  ooMTaACT  of  &VB»CMjrnos. 

oommissioners  are  held  to  have  a  Secretion  to  allow  a  reasoiiftbb 
time  to  the  subscriber  for  the  payment  of  this  deposit,  a  sal^ 
scription  will  not  be  deemed  Toid  for  the  reason  that  paynMot 
of  the  deposit  was  made  in  a  draft  maturing  in  tfiirty  days} 
Sach  a  subscription  is  good,  eren  as  against  those  who  subse- 
quently apply  for  shares,  and  whose  applications  are  rejected 
for  the  reason  that  the  shares  are  all  subscribed  for,  although 
they  actually  tender  the  deposit  in  cash  within  the  thirty  days.' 
But,  in  the  theory  of  these  courts  which  do  not  regard  the  pay- 
ment of  the  deposit  as  a  condition  precedent  to  the  validity  of 
the  subscription,  it  will  not  be  held  void  merely  because  pay* 
ment  was  made  in  a  note  mcUuring  at  a  future  time;  and  it  hts 
been  so  held  even  where  the  diarter  required  the  payment  of 
the  deposit  to  be  made  in  cash  at  the  time  of  the  subscription, 
and  declared  that  the  subscription  should  be  void  if  the  deposit 
were  not  so  paid.'  Such  a  note,  according  to  these  holdings, 
is  given  upon  a  sufficient  consideration ,  and  is  enforceable.* 

§  1221.  WheUier  Payment  by  Bank  Clieck  Safllclent.-* 
Analyzing  further  the  cases  which  take  this  view,  we  find  that 
one  of  them  has  gone  to  the  extreme  length  of  holding  that* 
under  a  statute  requiring  payment  of  the  required  d^>06it  to  be 
made  in  cash^  the  payment  by  many  sabscribers  of  their  deposits 
in  cheeky  drawn  upon  banks,  is  void  as  contrary  to  the  policy  of 
the  statute,  in  such  a  sense  as  to  prevent  the  corporation  from 
going  into  existence  for  the  want  of  proper  pajmtients  as  a  oofuli- 
tion  precedents  But  the  soundness  of  a  conception  which 
ignores  the  well  known  and  ordinary  habits  of  business  life  may 
well  be  questioned,  though  the  particular  case,  upon  its  peculiar 
facts,  may  have  been  well  decided.  It  is  obvious  that  a  proris- 
ion  in  the  statute  under  which  a  corporation  is  organized,  requir- 
ing, as  a  condition   precedent  to  incorporation,  that  a  certain 

snes  on  the  original  contract,  he  must  *  HHd, 

produce  the  note  at  trial,  or  prove  its  >  McRea   v,    Rassell,    18  Ired.  L. 

loss.  Holmes  v.    DeCamp,  1  Johns,  (N.  C.)  284. 

(N.  Y)  84;  8.  6.  8   Am.    Dec.   298;  ^  Ibid;  Vermont  Central  B.  Ce.  «. 

Homes  v,  Smyth.    Many  other  cases  Qayes,  21  Vt.  80. 

are  collected  on  this  subject  in  varions  '  Crodker  v.  Crane,  21  Wend.  (9. 

notes  in  the  American  Decisions.  Y.)  211 ;  ».  e.  84  Am.  Dec.  289, 894. 
1  Napier  v.  Poe,  12  Ga.  170. 
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PAYINO  THE   STATUTORY  DEPOSIT.       [1  Thomp.  Corp.  ^  1222. 

^moant  of  stock  shoald  be  snbscribed  for  and  that  ten  percent. 
in  cash  thereof  should  be  paid  in  good  faith,  —  is  complied  with 
hy  the  payment  of  the  ten  per  cent,  in  good  faith  by  a  check 
draton  against  sufficient  funds  in  the  hands  of  a  banker,  which 
check  would  be  paid  by  the  banker  on  presentation.^  It  is 
equally  obvioas  that  it  may  be  made  in  a  check  drawn  on  a  solv- 
ent banker  and  certified  by  the  banker  as  good,  where  the  prac- 
tice prevails  of  regarding  cer^i/{e(2  cAeeia  as  equivalent  to  money.' 

§  1222.  Simulated  Payments  by  Givlnsr  Checks  which  are 
not  Collected:  —  But  a  payment  by  a  subscriber  by  a  check 
drawn  upon  a  banker  with  whom  he  has  no  funds  to  his  credit, 
where  the  dieck  is  never  presented  for  payment,  but  is  long 
afterwards  surrendered  to  the  drawer  on  a  settlement  of  accounts 
between  him  and  the  corporation,  has  been  held  to  be  not  a  pay- 
ment in  cashy  within  the  meaning  of  this  statute.^  And  where 
the  check  is  in  fact  not  paid,  and  is  countermanded  by  the  sub- 
scriber before  being  presented  for  payment,  there  is,  in  the 
view  we  are  now  considering,  no  binding  subscription.^  It  may 
abo  be  conceded  that  where  the  giving  of  the  check  is  simulated^ 
and  it  is  held  up  in  pursuance  of  an  understanding  that  it  will 
not  be  presented,  it  is  no  payment  such  as  [complies  with  this 
theory  of  the  law ;  for  it  has  been  justly  reasoned  that  the  sub- 
scriptions must  be  real,  actual  and  honest,  as  distinguished  from 
fictitious,  pretended  and  deceptive ;  and  th^  payments  must  be 
actual  payments  in  cash,  not  merely  parting  with  the  temporary 
control  over  the  money.  Nothing  short  of  actual  subscription 
and  actual  payment  in  cash  is  a  compliance  with  the  law ;  and 
any  attempt  to  acquire  corporate  functions  by  a  pretentious  or 
evasive  compliance  is  a  fraud. ^  Accordingly,  where  the  charter 
required  the  payment  of  ten  per  cent,  at  the  time  of  the  subscrip- 
tion, it  was  held  that  such  payment  was  not  made  by  the 
subscriber  banding  the  amount  to  the  treasurer  of  the  corpora- 

1  People  V.  Stockton  &c.  B.  Co.,  45  payment  treated  of  in  Croker  v.  Crane, 

Gal.  806;  8.  t,  13  Am.  Bep.  178.  atUe  §  1221. 

*  Be  Staten  Island  &c.  B.  Co.,  87  ^  Excelsior  Grain  Binding  Co.  v. 
Hnii(N.  T.)»  422;  Compare  Thorp  o.  Stayner,  61  How.  Pr.  (N.  Y.)  466; 
WoodhnU,  1  Sandf.  Ch.  (N.  Y.)  41L  s.  c.  25  Ilnn  (N.  Y.),  91. 

*  People  «.  Chambers,  42  Cal.  201.  <  Jersey  City  Gas  Co.  v,  Dwight,  29 
This  was  substantially  the  kind  of  N.  J.  Eq.  242. 
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1  Thomp.  Corp.  §  1224.]     the  oontbact  of  subscription. 

tion  and  immediately  receiying  it  back,  on  the  treasurer  giving 
the  subscriber  a  receipt  for  so  much  on  account  of  work  to  be 
done  by  the  subsciiber  for  the  corporation ;  and  this,  although 
the  charter  provided  that  subscriptions  might  be  paid  for  in 
work.  The  State  was  also  a  subscriber,  and  the  transaction  waa 
challenged  by  the  State  as  sufficient  to  release  it  from  its  obliga* 
tion  under  its  subscription ;  but  it  was  held  that,  if  done  without 
actual  fraud  and  affirmed  by  the  State  directors,  the  State  would 
be  bound  by  its  subscription.^ 

§  1223.  Farther  as   to  the   Manner  of  Pasrment.  — As  id 

any  other  case  of  payment,  the  payment  of  the  deposit  that  is 
required  may  be  made  for  the  subscriber  by  a  third  person^  even 
though  acting  officiously,  if  his  act  is  ratified  by  the  subscriber.' 
It  may  be  made  in  services^  such  as  the  corporation  under  its 
charter  has  power  to  receive  and  at  a  fair  valuation.' 

§  1224.  Tiew  that  the  Pigment  of  Such  a  I>epo8it  Is  itot 
Necessary. —  Other  courts  take  the  view  that,  although  the  char- 
ter or  governing  statute  provides  that  a  certain  percentage  of  the 
sum  subscribed,  or  a  certain  round  sum  shall  be  paid  by  the  sub- 
scriber at  the  time  of  tho  subscription,  the  non-payment  of  this 
installment  or  deposit  does  not  render  the  subscription  void ;  *  but 


1  state  V,  Jefferson  Turnpike  Co.,  8     was  indebted  to  him  in  an  amoun 


Humph.  (Tenn.)  305. 

*  Mississippi  &c.  R.  Co.  V.  Harris, 
B7  Miss.  18.  Compare  Ogdensburg 
&c.  B.  Co.  V.  Frost,  21  Barb.  (N.  T.) 
541. 

s  Beach  v.  Smith,  80  N.  Y.  116; 
affg.  »,  c.  28  Barb.  (N.  Y.)  254.  In 
this  case  S.  subscribed  for  $500  of 
stock  in  a  railroad  company,  upon 
the  understinding  that  the  first  10 
per  cent,  required  by  law  to  be  paid 
in  cash  on  subscribing,  should  be 
paid  by  his  services  in  procuring 
subscriptions  and  right  of  way.  He 
subsequently  presented  an  account 
against  the  company  for  services, 
from  which  it  appeared  that,  at  the 
date  of  the  subscription,  the  company 
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greater  than  the  cash  payment  re- 
quired, in  which  account  he  applied 
and  credited  #50  for  10  per  cent  upon 
his  subscription,  and  $50  lor  the  first 
call  made  thereon.  The  account  was 
allowed  by  the  company,  and  the  bal- 
ance paid  to  S.  It  was  held  that  thii 
was  a  sufficient  compliance  with  the 
statute  in  respect  to  the  payment  of 
the  first  10  per  cent,  and  made  the 
subscription  obligatory  upon  S.  As 
to  payment  of  shares  in  propertjor 
services,  see  post,  §16049  et  teg. 

4  Union  Turnpike  Co.  «.  Jenkins,  1 
Caines  (N.  Y.)»  881,  890;  Abbott  f. 
Aspinwail,  26  Barb.  (N.  Y.)  S03: 
ChafBn  v.  Cummings,  87  Me.  76,83; 
Chesley   «.    Pierce,    82   N.   H.  40Si 
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Uiat  sub^equefUpaymeni  will  operate  as  a  waiver  of  the  condition, 
and  the  party  making  it  will  be  considered  as  recognizing  his 
original  liability.^  In  the  view  of  these  courts,  the  failure  of  the 
Hubacriber  to  pay  upon  his  subscribing  the  sum  required  as  a 
deposit  by  the  terms  of  the  governing  statute  and  contract  of  sub- 
scription cannot  be  set  up  by  him  as  a  defense  to  an  action  for 
calls,  since  he  can  not  be  allowed  thus  to  take  advantage  of  his 
own  wrong.  <<£ven  if  the  commissioners  might  have  refused 
to  receive  the  stock  unless  the  payment  had  been  made,  yet, 
as  they  did  not  do  it,  the  contract  was,  after  the  stock  had  been 
received  without  the  payment,  binding  upon  both  sides."  '    As 


Haynest;.  Brown,  86  N.  H.  545,  568; 
McEaen  v.  West  London  Ac  Co.,  L.B. 
6  Ch.  655;  East  Gloucestershire  B  .Co, 
i7.B&rtholomew,L.R.8Ex.  15;  Purdey's 
case,  16  W.  B.  660;  Beach  v.  Smith, 
28  Barb.  (N.  Y.)  254;  Black  River  &c. 
B.  Co.  V.  Clark,  25  N.  T.  208;  Hay- 
wood Plank-road  Co.  v.  Bryan,  6 
Jones  L.  (N.  C.)  82;  HaUv.  Selma 
&c.  B.  Co.,  6  Ala.  741;  Thorp  v. 
Woodhnll,  1  8andf.  Ch.  (N.  Y.)  411; 
Vickflburg  &c.  R.  Co.  v,  McKean,  12 
La.  An.  688;  Plscataqua  Ferry  Co.  v, 
Jones,  89  N.  H.  491 ;  Smith  v.  Plank- 
road  Co.,  80  Ala.  650;  Lake  Ontario 
Sdc.  Co.  9.  Mason,  16  N.  Y.  451; 
Bensselaer  &c.  Co.  v.  Barton,  16  N. 
Y.  457,  note;  Spear  v,  Crawford,  14 
Wend.  (N.  Y.)  20;  »,  e,  28  Am.  Dec. 
513;  Minneapolis  &c.  B.  Co.  v,  Bassett, 

20  Minn.  535;  8.  c,  18  Am.  Rep.  876; 
Henry  v,  Vermillion  &c.  B.  Co.,  17  Oh. 
187 ;  Vermont  Central  R.  Co.  v.  Clayes, 

21  Vt.  85;  Mitchell  v.  Rome  &c.  R. 
Co.,  17  Ga.  575,  591 ;  Chamberlain  o. 
PlainsYiUe  &c.  R.  Co.,  15  Oh.  St.  225; 
Ashtabula  &c.  R.  Co.  v.  Smith,  15  Oh. 
St.  828;  Illinois  River  R.  Co.  «.  Zim- 
mer,  20  Dl.  654. 

A  Beach  v.  Smith,  28  Barb.  (N.  Y.) 
254;  Black  River  &c.  R.  Co.  v,  Clarke, 
25  (N.  Y.)  208;  affg.  $,  c.  81  Barb. 
(N.  T.)  258;  Haywood  Plank  Rd.  Co. 
V.  Biyan,  6  Jones  L.  (N.  C.)  82;  Hall 


o.  Selma&c.  R.  Co.,  6  Ala.  (n.  s.)  741; 
Eastern  Plank  Rd.  Co.  o.  Vaughn,  20 
Barb.  (N.  Y.)  155;  Ryder  v.  Alton 
&c.  Co.,  18  111.  516;  Pittsburg  &c.  R. 
Co.  V.  Applegate,  21 W.  Va.  172;  Blair 
V.  Rutherford,  81  Tex.  465;  Mitchell 
V.  Rome  R.  Co.,  17  Ga.  574.  Compare 
Magee  v.  Badger,  80  Barb.  (N.  Y.), 
246;  Fiser  v.  Miss.  &c.  R.  Co.,  2li 
Miss.  859;  Barrington  v.  Miss.  &c.  R. 
Co.,  82  Miss.  768;  Klein  v.  Alton  &c. 
R.  R.  Co.,  18  111.  514.  It  has  been 
held  that  if  the  subscriber  is  also 
one  of  the  persons  to  whom  the  sub- 
scription is  to  be  paid,  its  non-pay- 
ment does  not  render  it  void.  Ryder 
V.  Alton  &c.  R.  Co.,  18  111.  521.  It  has 
been  so  held,  although  the  charter 
recited  that  the  commissioners  shonld 
<«  receive  no  subscriptions  to  said 
stock,  unless  five  per  cent,  thereof  in 
cash  shall  be  paid  to  them  at  the  time 
of  subscribing,  and  should  they  receive 
subscriptions  to  said  stock  without 
payment,  they  shall  be  personally 
liable  to  pay  the  same  to  said  corpora- 
tion when  organized."  This  clause 
was  held  not  a  condition  precedent  to 
the  organization  of  the  company,  but 
a  mere  personal  liability  imposed  on 
the  commissioners.  Blair  v.  Ruther- 
ford, 31  Tex.  465. 

s  Wight  V.  Shelby  B.  Co.,  16  B. 
Monr.  (Ky.)  4;  «.  e.  68  Am.  Dec.  628* 
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already  seen,^  reasons  of  public  poUey  hare  been  invoked  in 
support  of  the  conclusion  that  the  payment  of  sndi  installment  or 
deposit  is  a  condition  precedent.  But  there  are  reasons  of  public 
policy  which  operate  quite  as  strongly  the  other  way.  A  sub- 
scription will  operate  just  as  effectively  to  deceive  the  public 
into  subscribing  for  other  shares,  or  giving  credit  to  the  corpon- 
tion,  whether  the  statutory  earnest-money  is  paid  or  not. 

I  §  1225.  A  Similar  YIew  in  England.  — The  English  courts 
have  proceeded  on  a  similar  view.  Thus,  where  the  act  of 
Parliament  creating  a  company  provided  that  the  company 
should  not  issue  any  share  under  the  authority  of  that  act,  nor 
should  auy  share  vest  in  the  person  accepting  the  same,  until 
one-fifth  of  the  amount  of  the  share  was  paid  up,  it  was  held 
that  the  word  mue  referred  to  the  issuing  of  certificates  of 
shares,  and  the  word  vest  to  the  vesting  of  shares,  so  as  to  be 
property  and  capable  of  transfer ;  but  that  the  section  did  not 
make  the  payment  of  one-fifth  a  condition  precedent  to  the 
liability,  as  a  shareholder,  of  the  person  accepting  the  share.' 

§  1226.  Subscription  Valid  thon^rli  Payment  Made  at  a  Sab- 
sequent  Time.  —  Where  this  theory  prevails  the  payment  need 
not  be  contemporaneous  with  the  subscription ;  but  if  the  sub- 
scriber pay  the  deposit  before  the  subscription  books  are  closed 
he  will  be  held  to  the  payment  of  the  residue,  though  he  did  not 
pay  the  deposit  at  the  time  of  subscribing.'  It  has  been  rea- 
soned that  the  commissioners  appointed  under  an  act  of  the 
legislature  to  take  subscriptions  for  the  purpose  of  organizing  a 
corporation  fivQ public  agents;  ^  that  the  statute  is  in  the  nature 
of  a  power  of  attorney  to  them ;  and  that  the  authority  thereby 
conferred  includes  the  right  to  exercise  the  usual  and  appropriate 
means  to  accomplish  the  purpose  of  the  agency.  When,  there- 
fore, the  statute  in  terms  recited  that  the  subscription  should  be 
bona  fide^  and  required  the  commissioners  to  receive  ten  per 

1  Antey  §  1217.  >  meln  v.  Alton  &c.  B.  Co.,  13  Ql. 

'  East  Gloucestershire    R.    Co.    .      514. 
Bartholomew,  L.  B.  3  Ex.  15;  Pordey's  ^  See  ante,  §  44. 

case,  la  W.  B.  660;  McEuea  v.  West 
London  &c.  Co.,  L.  B.  6  Ch.  665. 
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eent.  thereon  in  gold  or  silver,  bat  designated  no  time  for  the 
payment  of  such  deposit,  —  it  was  held  that  the  commissioners 
had  discretion  to  allow  a  retisonable  iime.^  Where  the  charter 
of  an  incorporated  company  required  the  payment  at  the  time  of 
sabscribing  of  a  certain  sum  on  each  share  by  the  subscriber,  it 
was  held  that  a  payment  subsequent  to  that  time,  made  before 
the  calls  for  installment,  was  an  affirmance  of  the  previous  act  of 
subscription  and  a  sufficient  compliance  with  the  requirements 
of  the  charter.'  Where,  under  a  similar  charter,  the  subscriber 
failed  to  pay  the  deposit  at  the  time  of  subscribing,  but  SLjudg^ 
ment  was  afterwards  rendered  against  him  therefor,  which  he 
aaiisfiedf  it  was  held  that  he  could  not  object  to  a  suit  brought 
for  other  assessments,  that  he  did  not  pay  the  five  per  cent,  in 
cash  when  he  subscribed.'' ' 

§  1227.  Invalidity  of  Secret  Agreement  that  the  Cheek 
Shall  not  be  Paid*  —  On  grounds  which  we  shall  more  fully 
consider  hereafter/  where  a  subscription  is  merely  colorable, 
made  to  induce  others  to  subscribe,  and  with  a  secret  under- 
standing between  the  subscriber  and  the  agent  or  promoter  who 
receives  the  subscription,  that  it  shall  not  be  enforced,  the  law, 
on  grounds  of  public  policy  and  to  prevent  fraud,  holds  the 
subscriber  to  his  ostensible  agreement  and  discharges  the  secret 
condition.  When,  therefore,  the  subscriber  gave  his  check  to 
the  agent  of  the  corporation  for  the  sum  of  $1,000,  being  the 
amount  of  the  deposit  of  ten  percentum  of  his  subscription 
required  by  the  statute  to  be  paid  in  cash,  but  with  a  secret 
understanding  with  the  agent  that  he  should  neither  be  required 
to  pay  the  check  nor  to  pay  for  the  shares,  which  agreement  the 
agent  had  no  authority  to  make,  it  was  held  that  the  company 
could  maintain  an  action  upon  the  check.' 

§  1228.  Sabscription  Told  for  Xon-Payment  of  Deposit  Made 
Good  by  Estoppel. — The  injustice  and  inconvenience  of  a  rule 

1  Napier  v.  Poe,  12  Ga.  170.  '  Syracuse  &c.  B.  Co.  v.  Gere,  6 

s  Barrington  v,  Mississippi  &c.  B.  Thomp.  &  C.  (N.  Y.)  636;  s.  c  4  Hun 

Co.,  32  Miss.  870.  (N.  Y.),  892.     Compare  Crocker  t>. 

s  Ha    o.  Selma  te.  Bailroad,  6  Ala.  Crane»  21  Wend.  (N.  Y.)  211;  «.  «.  S4 

r41.  Am.  Dec.  228;  anU,  §  1221. 


4  Post,  §§  1811, 1400. 
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which  allowed  the  subscriber  to  set  up  his  own  delinquency  for  the 
purpose  of  escaping  the  liability  which  he  had  assumed  by  hia 
subscription,  was  such  as  drove  some  of  the  courts  to  a  way  out 
of  the  difficulty  by  another  road,  —  a  thing  which  often  happens 
in  judicial  proceedings.  They  have  held  that,  although  the  sub- 
scription was  originally  void  because  of  the  failure  to  pay,  at  the 
time  of  making  the  subscription,  the  deposit  required  by  the 
governing  statute,  yet  the  subscriber,  who  subsequently  acted  as  a 
corporator y  became  thereby  estopped  from  denying  his  liability 
to  pay  for  his  stock  and  from  controverting  the  validity  of  his 
subscription,  after  thus  exercising  the  rights  and  privileges  con- 
ferred by  it.^  Again,  although  the  subscriber  may  not  have 
paid  at  the  time  of  his  subscription  the  deposit  of  ten  per  cent, 
required  by  the  governing  statute  to  be  paid  at  that  time,  yet 
where  he  mbsequently  patd  that  much  and  more, —  e.  ^.,  forty 
per  cent,  of  his  subscription,  it  was  held  that  it  was  thereby 
made  valid.*  So  also  if  the  subscriber  gives  a  iiote  for  his  sub- 
scription, maturing  at  a  future  day,  and  the  company  disposes  of 
the  note  before  maturity  to  an  innocent  taker  without  notice,  and 
he  collects  it  from  the  maker  after  a  litigation,  this  will  validate 
the  subscription  under  the  same  statute.'  The  Supreme  Court 
of  Pennsylvania,  which  was  one  of  the  first  courts  to  hold  that 
the  payment  at  the  time  of  the  subscription  of  the  deposit  re- 
quired by  the  statute  was  a  condition  precedent  to  its  validity,'  ha? 
finally  fallen  into  line  with  the  prevailing  doctrine,^  so  far  as  to 
hold  that,  while  a  subscription  without  the  payment  of  the  re- 
quired deposit  is  provisional  only  and  not  binding  before  the 
articles  of  association  are  filed,  so  that  the  subscriber  may  with- 
draw before  that  time, —  yet  if  he  suffers  his  name  to  remain 
subscribed  to  the  articles  until  the  articles  are  filed,  his  subscrip- 
tion becomes  final,  and  he  cannot  afterwards  withdraw  nor  set 
up  his  omission  to  pay  the  required  deposit  against  his  associates.^ 

1  Clark  «.  Monongahela  Nav.  Co-,  *  Ogdensborgh     &c.    R.     Co.    f. 

10  Watts  (Pa.),  864 ;  Erie  &c.  B.  Co.  Wooley,  8  Abb.  App.  Dec.  (N.  T.)  888; 

V.  Brown,   25    Pa.    St.  156;    Selma  post,  §  1657;  Ante,  1220. 

&c.  B.  Co.  V.  Tipton,  5  Ala.  787;  t.  e.  *  Ante^  §  1217. 

89  Am.  Dec.  844,  856.  »  Ante^  §  1224. 

s  Black  Blver&c.  B.Co.  v,  Clarke,  *  Garrett  v.  Dmsborg  &c.  B.  Co., 

25  N.  Y.  208.  78  Pa.  St.  465. 
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In  Ganada  it  has  been  held  that  although  a  statutory  provisioo, 
requiring  payment  of  ten  per  cent,  by  the  shareholder  within 
thirty  days  after  his  subscription ,  is  a  part  of  his  contract  to  take 
the  shares,  it  is  competent  for  the  parties  to  waive  it;  and  that, 
where  the  money  has  been  paid  to  and  accepted  by  the  corpora- 
tion, and  stock  certificates  have  issued  recognizing  the  party  as 
a  shareholder,  and  dividends  on  the  shares  have  been  paid  to 
him,  both  parties  (the  corporation  and  the  shareholder)  are 
thereby  estopped  from  denying  that  he  is  a  shareholder  in  the 
corporation.^ 

§  1229.  Where  Subscription  Made  after  the  Orsranlsa- 
tlon.  —  The  rule  which  requires  the  payment  of  the  deposit  in 
order  to  the  validity  of  the  subscription,  has  been  held  not  to 
apply  where  the  subscription  is  made  after  the  organization  of 
the  corporation,  because  in  such  a  case  the  requirement,  being 
for  the  benefit  of  the  corporation,  is  one  which  it  may  waive.^ 

§  1230.  What  if  the  Question  Arises  nnder  a  By-law 
merely.  — Accordingly,  where  the  obligation  to  pay  a  deposit  at 
the  time  of  making  the  subscription  is  not  declared  in  the  charter 
or  governing  statute,  but  in  a  by-law  of  the  corporation  merely, 
the  failure  to  pay  the  deposit  will  not  avoid  the  subscription,  but 
will  render  it  voidable  only,  at  the  election  of  the  corporation. 
The  corporation  may  waive  this  by-law,  and  elect  to  treat  the 
subscription  as  valid,  and  upon  its  doing  so  the  subscriber  will 
be  bound.' 

§  1231.  Illustration  in  Case  of  Surrender  and  Be-issue  of 
Shares. —  A  good  illustration  of  this  is  found  in  a  case  where  the  act 


1  Be  Central  Bank  of  Canada,  25 
Can.  L.  J.  23S,  opinion  by  Hodglns, 
Master-in-Ordinary;  citing  and  fol- 
lowing Day*8  case,  decided  by  the 
same  judicial  officer  and  afterwards 
aflarmed  on  appeal.  Compare  Union 
Fire  Ins.  Co.  9.  Shoolbred,  4  Ont. 
(Can.)  859;  Port  Whitby  &c.  B.  Co. 
V.  JoneSy  81  Up.  Can.  Q.  B.  170. 

*  Minneapolis  &c.  R.  Co.  v.  Bassett, 
20  Minn.  585;  a.  c.  18  Am.  Bep.  876. 


This  was  conceded  by  the  Court  of 
Appeals  of  Maryland  in  Taggart  v. 
Western  Maryland  R.  Co.,  24  Md.  568; 
$.  c.  89  Am.  Dec.  760.  So  held  in  the 
Canadian  cases  cited  in  the  preceding 
section. 

3  Piscataqna  &c.  Co.  v.  Jones,  89 
N.  H.  481;  Smith  v.  Plank  Road  Co., 
80  Ala.  650;  McRea  v,  Bnssell,  12 
Ired.  L.  (N.  C.)  224;  Blair  v.  Ruther- 
ford, 31  Tex.  466. 
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of  ineonMralikm  of  »  bmUng  oompaaj  required  tbAt  ten  per  eeni 
thonld  be  paid  to  the  conuoissioDers  oa  each  share  of.  the  capital  stock 
at  the  time  ol  subscribing.  As  soon  aa  all  the  capital  stock  was  tafi»&, 
and  ten  per  cent,  thereon  paid  in,  the  trustees  were  to  be  elected  and 
the  company  fully  organized.  Subsequently,  an  amendment  of  the 
charter  authorized  the  company,  in  its  discsefion,  to  allow  any  stock- 
holder to  surrender  his  certificate  of  capital  stock,  and  take  a  certificate 
of  full  paid  stock  equal  to  the  amount  of  payment  on  the  stock  sorreD- 
dered,  and  the  company  were  to  hold  or  re-issue  such  overphs  stock. 
It  was  held  that  the  company  were  not  bound  to  require  of  the  purdiasers 
of  this  surrendered  stock  a  payment  of  ten  per  cent,  on  each  sbaie  of 
their  purchase.  The  terms  of  the  original  charter  had  exclusiye  refer- 
ence to  subs(Hribera  before  the  corporation  was  organized,  and  before  it 
had  existence ;  and  the  amendatory  act  gave  the  company,  and  not  the 
commissioners,  the  right  of  re-iasuing  its  surrendered  stock.^ 

§  1232.  BITect  of  Statutes  Bequlrlng  a  Certain  Amoimtto 
be  Paid  in  before  Commencing  Business*  —  Statutes  requiring 
a  certain  amount  of  the  capital  stock  of  a  corporation  to  be  paid 
in  before  it  shall  commence  business,  stand  on  a  similar  footing 
to  those  requiring  the  payment  by  subscribers  of  a  certain  per- 
centage of  their  subscriptions  at  the  time  when  their  subscriptions 
are  made.  The  non-compliance  with  such  a  charter  or  statatoiy 
provision  oannot  be  set  up  either  by  the  corporation  nor  by  the 
atockholderst  to  avoid  a  liability  resting  upon  them.' 

1  Social  Life  Ins.  &c.  Co.  v,  Lanier^     Bank,   8   Strobb.    (8.   C.)  Eq.  9^- 
B  Fla.  110;  8,  e,  68  Am.  Dec.  448.  Compune  Faiterson  o.  W^oadflbV^ 

'Johnston   v.    Sonthwestem    &c.     Co.,  40  Fa.  St.  117* 
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ArTICU  IV.      ThBOBT  THA.T  THE  FoiX  AmOXTKT  OV  THB  CAPITAL  UXJST  BB 

SuBSOBIBED. 


SXCTION 

1286.  Shareholder  DOt  liable  utU  f«U 
amoant  aobacribed. 

1886.  Illustration:    aubscription    on 

condition  that  "  sufficient  is 
subscribed  for  the  puipose.** 

1887.  Instance  of  a  faulty  Instmcttom 

submitting  this  question  to 
the  jury. 

1888.  Subscriptions     by     insolyents, 

persons  not  sui  juriSf  etc. 


Sxcnoif 

1289.  Subsequent  declaration  of  sub« 
scriber  inadmissible. 

1840.  View  that  the  judgment  of  the 

commissioners     is    conclu- 
sive. 

1841.  Taking  subscription  in  propertf 

at  ezcessiye  valuation. 
1242.  Waiver  of  right  to  object  on  this 
ground. 


§  12S5.  Shareholder  not  liiablo  Until  Full  Amount  Sub- 
scribed.—  Where  the  act  of  inoorporation,^  or  the  articles  of 
association 9'  or  certificate  of  incorporation/  or  subscription 
agreement/  or  in  England  the  prospectus  which  is  published  to 
induce  subscriptions  to  the  stock  of  the  projected  company/ 
fixes  its  capital  at  a  certain  sum,  divided  into  shares  of  a  speci. 
fied  amount^  a  subscriber  cannot  be  required  to  pay  assessments 
until  the  amount  so  fixed  has  been  fully  and  bona  fide  subscribed, 
onlees,  by  taking  part  in  the  organization  of  the  corporation  or 
otherwise,  he  has  waived  his  rights  in  the  premises  or  estopped 


1  Contoocook  Valley  R.  Co.  v.  Bar- 
ker»  82  N.  H.  803;  People  v.  National 
SaTinKS  Bank,  129  111.  61d;  $.  0.  23  N. 
E.  Bep.288;  Masonic  Temple  Asso. 
V.  Cbannell  48  Minn.  858;  a.  c.  45  JS. 
W.  Bep.  716. 

*  Bockland  &c.  Steamboat  Co.  o. 
Bewail,  78  Me.  167;  a.  c.  8  Atl.  Bep. 
181;  1  New  Eng.  Bep.  791;  4  East. 
Bep.  621;  Bray  v,  Farwell,  81  N.  Y. 
600  (oyermling,  It  seems,  Plank  Road 
Co.  V.  Wetzell,  21  Barb.  (N.  Y.)  166); 
AUman  v.  Havana  Ac  B.  Co.,  88  III. 
521. 

*  Haskell  «.  Woribington,  94  Mo. 

660. 

*  People's  Perry  Co.  v.  Balch,  8 
Qray     (Mass.),    808;    Bockland    Ac. 


Steamboat  Co.  v.  Serwall,  78  Me.  lOT; 
Santa  Cruz  B.  Co.  v.  Schwartz,  58  Cal. 
106.  It  has  been  held  no  defense  In 
an  action  for  calls  that  the  full  amount 
of  capital  stock  contemplated  in  the 
agreement  of  subscription  has  not  been 
subscribed,  provided  the  amount  re- 
quired by  the  goyeming  statute  has 
been  so  subscribed.  Hamilton  &c. 
Plank  Road  Co.  o.  Rice,  7  Barb.  (N. 
Y.)  167. 

»  Pitchford  V.  Davis,  5  Mees.  A  W. 
2;  Galvanized  Iron  Co.  «.  Westoby, 
16  Jurist,  892;  Martin  B.,  In  How- 
beach  Coal  Co.  9.  Teagler,  6  Jnrlst 
(N.  s.),  275;  a.  c.  6  Hurl.  &  N.  151;  Eu- 
ropean &c.  B.  Co.  V.  McLeod,  1  Fttgs- 
ley  (N.  B.),  814,  per  Weldon,  J. 
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himself  from  setting  up  this  defense.^  Until  then  his  sabscrip* 
tion  is  deemed  to  be  conditional  merely.  The  reason  of  the  rale 
is  plain.  He  is  invited  to  become  a  subscriber  to  a  venture  to 
be  commenced  and  carried  on  by  means  of  a  certain  capital, 
divided  into  a  certain  number  of  shares,  and  he  cannot  be  com- 
pelled against  his  will  to  be  a  contributor  to  a  venture  com- 
menced and  carried  on  with  a  smaller  capital  or  a  smaller  number 
of  shares*  The  rule  has  been  held  otherwise  where  the  qaestioo 
arose  collaterally,  and  under  a  charter  couched  in  such  terms 
as  not  to  disclose  a  clear  legislative  intention  to  make  the  sub- 
scription of  the  whole  capital  stock  a  condition  to  the  corporate 
existence.' 

S  1236.  niustratlon  :  Subscription  on  Condition  that  *<  Suf- 
ficient is  Subscribed  for  the  Purpose."  —  Upon  a  contract  in 
writing,  by  which  subscribers  ^^  agree  to  pay  the  sums  set  against  their 
respective  names,  to  such  persons  as  shall  be  authorized  to  receive  the 
same,  for  the  establishment  and  support  of  a  new  ferry  from  East 
Boston  to  Boston,  the  location  of  which  shall  be  determined  by  the 
committee  recently  appointed  at  a  meeting  of  the  citizens,  provided 
sufficient  is  subscribed  for  the  purpose,  the  same  to  be  represented  by 
the  certificates  of  stock  to  be  created  by  the  company  hereafter  to  be  or- 
ganized," —  a  corporation  established  after  the  date  of  the  agreement 
can  not  maintain  an  action,  against  one  who  subscribes  it  after  saoh 
organization,  for  the  amount  of  his  subscription ;  at  least  until  a  suffi- 
cient sum  has  been  subscribed  to  pay  for  all  lands,  structures,  and 
boats  of  the  ferry,  free  of  incumbrances.^ 

S  1237.  Instance  of  a  Faulty  Instruction  Submitting  this 
Question  to  the  Jury.  — In  an  action  by  a  corporation  against  a 
subscriber  for  an  assessment  the  court  instructed  the  jury  to  the  effect 
that,  '  ^  where  an  act  of  incorporation  fixes  the  amount  of  the  capita] 
stock,  and  the  number  of  shares  into  which  it  shall  be  divided,  the  cor- 
poration can  make  no  assessment,  nor  call  upon  the  stockholders,  until 

^  Hale   V.    Sanboroy   16    Neb.    1 ;  rule.    Masonic  Temple  Asso. «.  Cbui- 

Temple  «.  Lemon,  112  111.  51.    Com-  nell,  48  Minn.  853;  ».  c  45  N.  W.  Bep. 

pare  Penobscot  R.  Co.  v.  White,  41  716. 

Me.  572;  «.  e.  66  Am.  Dec.  257,  and  <  Minor  v.  Mechanics'  Bank,  iFet 

Boston  &c.  B.  Co.  v.  Midland  B.  Co.,  (U.  8.)  46,  65. 
1  Gray  (Mass.) ,  868.     The   general         >  Peoples  Ptoiy  Co.    o.    Balcb,  8 

statutes  of  Minnesota  abrogate  this  Gray  (Mass.),  808. 
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the  stock  has  been  sabscribed,  unless  either  expressly  or  by  implication 
a  different  intent  appears  in  the  charter  or  In  the  subscription.  And  if 
they  believe  that  the  act  incorporating  plaintiff's  company  required  the 
sum  of  $300,000  to  be  paid  in  before  any  call  could  be  made  upon  the 
subscribers,  and  plaintiff  had  failed  to  show  that  this  had  been  done, 
they  must  find  for  defendant."  It  was  held  that  this  instruction  was 
faulty,  in  submitting  to  the  jury  the  legal  construction  of  the  plaintiff's 
charter,  the  legal  effect  of  written  instruments  being  a  question  for  the 
court,  and  not  for  the  jury ;  and  in  raising  the  question  whether  the 
company  was  duly  organized,  which  could  only  be  done  by  a  plea  under 
oath,  denying  the  character  assumed.^ 

§  1238.  Subscriptions  by  InsoIventSf  Persons  not  Sni 
Juris,  etc. —  The  principle  of  the  foregoing  section  will 
obviously  apply  where  the  commissioners,  promoters,  or  others 
haying  control  of  the  subscription  list  accept  in  bad  faith,  idiots, 
lunatics,  married  women  (where  the  common  law  disabilities  of 
married  women  prevail),  or  persons  who  are  notoriously  insolv- 
ent. But,  in  view  of  the  policy  and  necessity  of  holding  solvent 
subscribers  to  their  engagements,  the  courts  have  admitted 
defenses  of  this  kind  sparingly  and  with  great  caution.  It  has 
been  held  no  defense  to  an  action  by  creditors  that  some  of 
those  who  were  accepted  as  subscribers,  were  notoriously  insolv- 
ent at  the  time.^  Another  court  has  held  that  it  is  not  a  good 
defense  to  such  an  action  that  the  corporation  had  accepted  sub- 
scriptions from  persons  who  were  not  pecuniarily  responsible,  and 
who  were  reputed  to  be  not  responsible  for  the  amount  for  which 
they  subscribed, —  subject,  however,  to  the  qualification  that  the 
defendant  might  offer  any  evidence  tending  to  show  that  these 
subscriptions  were  not  made  in  good  faith.  The  court  sanctioned 
the  principle  that  the  subscriber  cannot  be  held  to  his  contract 
of  subscription,  until  the  least  sum  required  by  the  charter 
should  be  subscribed.^  This  was  in  accordance  with  what  the 
same  court  had  ruled  in  a  previous  case,  that  '^  if  the  com- 
pany obtains  subscriptions  to  the  amount  required,  in  good 
faith,  from    persons    apparently   able  to    pay  or  to  procure 

1  Selma  &c.  B.  Co.  «.  Anderson,  51  *  Penobscot  &c.  B.  Co.  o.  White,  41 

Miss.  829.  Me.  513;  a.  6.  66  Am.  Dec.  257. 

'  JeweU  «.  Bock  Biver  Paper  Co., 
101  m.  57. 
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otiien  to  paj  for  the  shares,  it  oould  not  have  been  the 
intention  to  render  its  proceedings  illegal  and  void,  if  those 
snbscriptiohs  should  finally  prove  to  be  of  little  yalae.^  The 
comi  added  to  this  the  observation  that  *^  if  the  corporation 
should,  for  the  purpose  of  making  up  the  amount  of  stock 
required  before  an  organization,  accept  a  list  of  subscribers  and 
shareholders  which  was  composed  in  pait  of  idiots  or  town  pau- 
pers, as  suggested  by  the  counsel  for  the  defense,  such  a  sub- 
scription would  not  be  a  compliance  with  the  provisions  of  the 
charter;  but  if,  on  the  other  hand,  the  list  appeared  to  the  com- 
pany to  consist  of  names  which  might  be  relied  on  for  the  falfill- 
ment  of  the  sabecription,  they  would  be  justified  in  proceeding 
to  organize,  and  their  proceedings  would  be  valid,  even  though 
it  might  subsequently  be  made  to  appear,  that  some  of  the  sab- 
scribers,  at  the  time,  were  not  of  sufficient  pecuniary  responsibil- 
ity to  pay  for  their  stock,  and  were  not  reputed  to  be  so,  pro- 
vided the  corporation  acted  in  good  faith  on  their  part  in  the 
acceptance  of  such  list.  From  the  very  nature  of  the  contract 
of  subscription,  it  must  have  been  within  the  contemplation  of 
the  parties  that  the  shareholders  or  corporators  should  deter- 
mine who  were  apparently  responsible  as  subscribers;  and  when 
they  had  done  so  in  good  faith,  the  subscribers  to  the  stock 
must  be  regarded  as  bound  by  such  decision.  The  reputation  or 
fact  of  pecuniary  inability  could,  at  most,  only  be  evidence  upon 
the  question  of  good  faith,  and  for  that  purpose  the  defendant 
was  permitted  to  prove  them  if  he  desired/' '  Another 
court  regarded  it  as  not  a  good  defense  to  such  an  action 
that  certain  small  subscriptions  were  void  because  made  bj 
married  wametij  the  defendant  having  subscribed  after  these 
married  women  and  with  a  knowledge  of  their  subscriptions.' 

§  1239.  Subsequent  Declaration  of  Subscriber  Inadndflsi- 
ble.  — On  the  soundest  principles,  the  subsequent  declaration  of 
a  subscriber  to  the  effect  that  his  subscription  was  colorable  and 
not  made  in  good  faith,  will  not  be  admitted,  in  an  action  against 

^  Penobscot  &c.  B.  Co. «.  Dmniner,  *  OomeU'S    Appeal,    114  Fi-   St 

40  Me.  172;  8.  e.  68  Am.  Dec  654.  153.    See  ante,  §  1096  et  $eq. 

«  Penobscot  R.  Co.   «.   White,  41 
Me.  512;  8.  e.  66  Am.  Dec.  257,  262. 
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another  Biibscriber  for  calls,  for  the  purpose  of  showing  that  such 
was  the  fact,  in  order  to  create  a  defense  within  the  rule  stated 
in  the  preceding  paragraph.^ 

§  1240.  View  that  the  Judgment  of  the  Commissioners  is 
GonclnsiTe.  —  Where  the  commissioners  appointed  to  receive  the 
subscriptions  are  vested  with  the  power  of  deciding  when  the 
reqaisite  amount  has  been  frona^de  subscribed,  and  of  certifying 
that  fact  to  the  secretary  of  state,  who  is  thereupon  required  to 
issue  a  certificate  that  the  corporation  has  been  organized,  the 
decision  of  the  commissioners  upon  the  point  named  is  deemed 
conclusive,  and  consequently  the  certificate  issued  by  the  secre- 
tary of  state  is  deemed  conclusive  evidence  of  the  fact  that  the 
corpoi*ation  has  been  duly  organized.^  The  theory  of  this  hold- 
ing is  that  found  in  the  following  observation  of  Lord  Tenterden: 
*<  If  a  matter  is  left  to  the  discretion  of  any  individual,  or  body 
of  men,  who  are  to  decide  according  to  their  own  conscience  and 
judgment,  it  would  be  absurd  to  say  that  any  other  tribunal  is  to 
inquire  into  the  grounds  and  reasons  on  which  they  have  decided, 
and  whether  or  not  they  have  exercised  their  discretion  properly 
or  not.  If  such  a  power  is  given  to  any  one,  it  is  sufficient  in 
common  sense  for  him  to  say  that  he  has  exercised  that  power  to 
the  best  of  his  judgment. ' '  ^ 

§  1241.  Taking  Sabscription  in  Property  at  Excessive 
Valuation.  —  A  just  principle  would  seem  to  avoid  the  bona  fide 
subscriptions  taken  where  those  in  charge  of  the  subscription  list 
fraudulently  accept  subscriptions  in  specific  property  at  grossly 
excessive  valuations;  ^  though  in  the  era  of  early  railroad  build- 
ing when  some  of  the  western  courts  seem  to  have  beeu  strangely 
affected  in  favor  of  the  railroad  companies,  even  this  was  held 
to  be  no  defense.^ 


1  Penobscot  B.  Co.  v.  White,  41 
Me.  512;  8.  c.  66  Am.  Dec.  257. 

*  Connecticut  &c.  B.  Co.  o.  BaUey, 
24  Vt.  465;  $,  c.  58  Am.  Dec.  181,  186. 

<  Bex  9.  Mayor  Ac  of  London,  8 
Bam.  it  Adolph.  271.  See  in  support 
of  the  same  doctrine,  Wallcer  v.  Dev- 
ereuz,  4  Paige   (N.  Y.),229;  Bex  v. 


Justices  of  Norfolk,  1  Nev.  &  M.  67; 
Clarke  v,  Brooklyn  Bank,  1  Edw.  Ch. 
(N.Y.)861,871. 

*  Posty  §  1608. 

^  Maccoun  v,  Indiana  &c.  B.  Co.,  9 
Ind.  262;  Homaday  v.  Lane,  9  Ind. 
86d.  Ko  opinion  was ifritten  in  cl ther 
of  these  cases. 
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§  1242.  Waiver  of  Bight  to  Objeet  on  this  Ground.  — Bat, 
as  already  fioggested,^  the  subscriber  may  waive  his  right  to  de- 
fend against  the  action  on  his  sabscription  on  thb  ground ;  and 
here,  as  in  other  cases,^  he  may  estop  himself  from  showing  thut 
the  corporation  has  been  illegally  organized,  by  his  conduct  in 
participating  in  its  organization,  or  otherwise.  Any  acta  done 
by  him,  either  as  a  corporator,  or  as  a  director,  which  evince  a 
willingness  on  his  part  that  the  corporation  should  enter  upon  its 
business  with  no  more  stock  than  that  already  subscribed,  will 
amount  to  a  waiver  of  the  condition  that  payment  of  his  subscrip- 
tion cannot  be  required  until  the  whole  capital  stock  is  subscribed.' 
So,  if  a  corporation  has  already  commenced  business  at  the  time 
when  the  subscription  is  made,  and  the  subscriber  knows  this 
fact,  and  also  knows  that  its  whole  capital  stock  has  not  been 
taken,  a  like  waiver  on  his  part  may  be  inferred.^ 

Abticlb  Y.    Other  Thbobisb  aud  Holdoios. 


SxonoN 

1246.  What  agents  can  receive  snb- 
scriptions. 

1246.  Nature  of  the  authority  of  com- 

missioners. 

1247.  Apportionment  of  stock  by  the 

commissioners. 

1248.  Proportion  allowed  to  the  com- 

missioners themselves. 

1249.  Remedy  of  the   subscriber  for 

refusal  to  issue  shares. 

1250.  Apportionment  upon  Incorpo- 

rating a  mining  property. 

1261.  Subscription  void  after  all  stock 

taken. 

1262.  Instances   of   insufficient   sub- 

scriptions. 
1268.  Subscriptions  deliyered   as    an 
escrow. 


SxcnoN 

1264.  Distinction  between  subscrip- 
tions and  purchases  of  shares. 

1266.  Promise  to  take  and  pay  for 
stock  in  unincorporated  com- 
pany actionable. 

1266.  Each  subscription  several,  not 
joint. 

1257.  Subscription  by  a  partDersUp 
name. 

1268*  Subscriptions  construed  I7  the 
court. 

1268.  Construed  according  to  what 
law. 

1260.  Taking  shares  to  qualify  as  di- 

rector. 

1261.  Continued. 

1262.  Limit  of  option  to  take  shares 

on  reorganization. 


§  1245.  What  Agents  can  BeoeiTc  Subscriptions.  —  Where 
commissioners  have  been  appointed  under  the  charter  to  take 

1  AnUf  f  1285.  <  Musgravev.  Morrison,  64  Md.  161. 

>  Post^  §  1868.  See  also  Goff  9.  Hawkeye  Pomp  & 

'  Masonic  Temple  Asso. «.  Channell  Windmill  Co.,  62  Iowa,  691. 
48  Minn.  868;  •.  e.  45  K.  W.  Bep.  716. 
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subscriptions  y  after  the  corporation  is  organized  and  a  board  of 
directors  elected  the  functions  of  the  commissioners  cease,  and 
the  directors  alone  have  the  power  to  receive  further  subscrip- 
tions to  the  stock  of  the  company.  But,  of  course,  they  may 
appoint  an  agent  to  receive  subscriptions,  and  subscriptions 
so  received  will  be  binding.^  This,  of  course,  assumes  that  its 
stock  is  not  all  filled  up.  The  theory  here  invoked  is  that 
receiving  subscriptions  to  the  capital  stock  of  a  corporation  is 
a  minisCerial  act^  under  a  statute  authorizing  commission- 
ers to  take  such  subscriptions  and  subsequently  to  dis- 
tribute the  stock,  and  that  such  act  may  therefore  be 
performed  by  an  agent  or  deputy ^  or  by  any  one  without  author- 
ity whose  act  is  afterwards  ratified  by  the  commissioners.'  But 
where  the  governing  statute  provides  for  the  organization  of 
a  corporation  and  nominates  a  particular  agent,  official,  or  board 
of  commissioners  to  receive  subscriptions  to  its  stock,  subscrip- 
tions can  only  be  received  by  such  agent,  official  or  board  of  com- 
missioners, or  they  will  not  be  binding.  The  reason  is  that  the 
statutory  direction  must  be  pursued.  Thus^  if  the  power  of  allot" 
ting  shares  to  applicants  is  conferred  by  the  governing  statute 
upon  the  board  of  directors ^  they  cannot  delegate  it  to  a  committee 
of  their  number,  and  no  valid  allotment  can  be  made  by  such  a 
committee.^  So,  if  a  statute  providing  for  the  organization  of 
railroad  companies  provides  that  certain  commissiofiers^  to  be 
named  in  the  articles  of  association,  shall,  after  the  corporation 
is  organized f  open  books  for  subscriptions,  and  keep  the  same 
open  until  the  capital  has  been  subscribed,  and.  in  case  of  an 
excess  of  subscriptions,  make  a  distribution  among  the  sub- 
scribers,—  subscriptions  received  by  an  a^en^  appointed  by  the 
directors  will  not  be  binding.*  The  theory  is  that  the  commis- 
sioners, under  such  a  statute,^  act  as  a  statutory  board,  and 
derive  their  powers  from  the  law,  and  not  from  the  corporation  ; 


1  Lohman  v.  New  York  &c.  B.  Co. 
2  Sandf .  (N.  T.)  89. 

>  Crocker  v.  Crane,  21  Wend.  (N. 
Y.)  211 ;  •.  c.  84  Am.  Dec.  228. 

<  Howard's  case,  L.  B.  I  Ch.  661. 

^  Schnrtzv.  Schoolcraft  &C.R.  Co., 
9  Mich.  269,  272.  See  also  Parker  v. 
Northern  Central  &c.  R.  Co.,  SS  Mich. 


28;  Northern  Central  &c.  R  Co.  v, 
Eslow,  40  Mich.  222;  Essex  Tamp. 
Co.  V,  Collins,  8  Mass.  292.  Contraj 
Bailroad  Co.  v.  Bodrignez,  10  Blch.  L. 
(S.  C.)  278.  See  also  cases  cited  in 
Mor.  Corp.,  8d  ed.,  §  65. 

'  Here,  the  general  railroad  law  of 
Michigan. 
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and  since  it  is  the  intent  of  the  law,  to  enable  all  persons  to 
subscribe  equally,  any  subscription  not  made  through  them,  act- 
ing regularly  in  the  discbaige  of  their  duty,  is  void  for  want  of 
mutuality.^  Therefore,  subscriptions  taken  by  an  agent  ap- 
pointed by  the  directors,  not  being  binding,  did  not  operate  to 
prevent  other  parties  from  taking  the  entire  amount  not  sub- 
scribed by  the  original  articles,  whenever  the  commissioners 
should  see  fit  to  proceed  and  perform  their  duty.'  But  here,  as 
in  other  cases,  although  the  subscription  may  not  be  binding, 
because  procured  by  an  agent  having  no  authority,  yet  the  in- 
firmity of  the  contract  may  be  cured  by  a  subsequent  rcUificatum.* 

§  1246*  Nature   of  the  Aathorlty  of  Commigsioiiers*  —  A 

commissioner  appointed  by  or  under  a  statute  to  receive  subscrip- 
tions to  the  capital  stock  of  a  corporation  is  said  to  be  an  agent 
appointed  by  the  law  with  a  special  power  of  attorney,  which 
power  is  found  in  the  statute.  It  follows  that,  as  in  the  case  of 
other  public  agents  and  officers,  all  who  deal  with  him  must  look 
to  the  source  of  his  authority.* 

§  1247.  Apportionment  of  Stock  by  the  CommtssioiieTS.  — 

In  the  days  when  corporations  could  only  be  organized  under 
special  charters  granted  by  the  legislature,  corporate  franchises 
were  of  great  value,  and  shares  in  corporate  ventures  were  in 
many  cases  subscribed  for  with  great  eagerness.  This  was 
especially  so  in  the  State  of  New  York  in  the  case  of  banking 
corporations,  which  in  many  cases  enjoyed  a  monopoly  of  the 
banking  business,  which  mistaken  notions  of  public  policy  were 
interested  in  protecting ;  so  that  informations  in  the  nature  of 
quo  warranto  were  frequently  exhibited  against  insurance  and 


1  Schurtz  V.  Schoolcraft  &c.  B.  Co., 
9  Mich.  269. 

>  Ibid.  It  has  been  held,  contrary 
to  the  principle  on  which  this  case 
proceeds,  that  a  subscription  to  the 
capital  stock  of  a  railroad  company  Is 
valid,  though  made  to  one  who  was 
not  a  commissioner  to  receive  sub- 
scriptions, and  though  made  by  the 
subscriber   under  a  mistaken  belief 
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that  he  might  forfeit  his  stock  ft 
pleasure.  Railroad  Co.  v.  Bodrlgues, 
10  Rich.  L.  (S.  C.)  278. 

<  Walker  «.  Mobile  Ac.  E.  Co.,  81 
Miss.  245;  Mobile  &c*  B.  Co.  v.  Tan- 
dal,  5  Sneed  (Tenn.),294. 

^  Klppenose  Manuf .  Co.  v.  Sladon* 
68  Pa.  St.  256.  See  also  Schurtz  «. 
Schoolcraft  &c.  H.  Co.,  9  Mich.  i99\ 
Napier  «.  Poe,  12  Oa.  170. 
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other  noii*baiikiiig  oorporations  which  assumed  to  do  a  banking 
bnsiness.^  In  the  eagerness  to  subscribe  for  shares  in  a  pro- 
jected corporation » it  often  happened  that  more  shares  were 
subscribed  for  than  the  aggregate  capital  stock  which  the 
charter  allowed  the  corporation  to  have.  In  this  state  of  things 
disputes  naturally  arose  as  to  the  apportionment  of  the  shares, 
and  the  courts  were  frequently  appealed  to  to  settle  these  disputes. 
The  holdings  of  the  courts  in  settling  these  disputes  were  in  most 
cases  influenced  by  the  language  of  particular  charters;  ^  but 
these  charters  were  generally  very  similar  to  each  other  in  re- 
spect of  the  steps  pointed  out  for  organizing  the  company.  In 
one  case,  where  the  act  of  incorporation  made  no  provision  for 
the  case  of  an  excess  of  subscriptions  over  the  prescribed  capital 
stock,  it  was  held  that  the  commissioners  were  impliedly  author- 
ized to  make  an  equitable  apportionment  of  the  stock  among  all 
the  subscribers;  but  that  they  had  no  power  entirely  to  exclude 
any  of  the  subscribers,  or  to  take  an  inordinate  proportion  of 
the  stock  themselves ;  and  where  they  made  an  apportionment 
which  the  court  regarded  as  unjust,  a  re^apportionmerU  was 
directed,  and  the  choice  of  directors  in  the  mean  time  was 
restrained  by  injunction.^  In  another  case  the  act  incorporating 
a  bank  directed  the  commissioners,  in  case  of  an  excess  of  sub- 
scriptions, to  apportion  the  stock  among  the  subscribers,  as 
might  seem,  to  a  majority  of  the  commissioners,  to  be  most  for 
the  interest  of  the  institution ;  but  each  subscriber  for  twenty 
shares  or  upwards  was  to  receive  at  least  twenty  shares,  unless 
the  subscriptions  for  smaller  quantities  should  exceed  the  capital 
stock.  The  subscriptions  for  twenty  shares  and  under  did 
exceed  the  capital  stuck.  It  was  held  that  the  apportionment  of 
the  stock  rested  in  the  uncontrolled  discretion  of  the  commis- 
sioners; and  that  an  apportionment  made  in  good  faith  was 
valid,  though  some  subscribers  received  more  than  twenty 
shares,  to  the  entire  exclusion  of  others.^    It  was  an  essential 

^  Fosti  Ch.  152.  '  Meads  «.  WaU^er,  Hopk.  (N.  T.) 

s  That  the  right  of  the  pnbllc  to  587. 

participate  In  the  stock  of  an  Incor-  ^  Clark  v.  Brooklyn  Bank,  1  Edw. 

porated  bank  depends  entirely  npon  {JS,  T.)  S61. 
its  charter,  see     State   v.   Bank   of 
Charleston,  Dudley  (S.  C.)*  I^* 
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premise  to  the  foregoing  conclusion  that  an  apportionment 
of  the  shares  by  the  commissioners  among  the  subscribers  was 
necessary  to  each  shareholder's  title,  — in  other  words,  that  the 
contract  was  not  complete  for  want  of  mutuality,  but  remained 
a  proposal  merely,  until  the  commissioners  made  the  apportion- 
ment. Under  this  theory  no  subscriber  acquired  any  interest  in 
the  stock  of  the  company  as  owner,  so  as  to  authorize  him  to 
transfer,  or  vote  upon  it,  until  the  commissioners  had  apportioned 
the  stock,  and  designated  the  stockholders,  and  the  amount  each 
was  to  receive.^  It  followed  from  the  same  theory  that  a  dis- 
tribution of  the  stock  by  a  number  of  commissioners,  not  suffi- 
cient to  constitute  a  quorum  or  a  legal  board,  was  void;  and  it 
was  therefore  held  that  in  such  a  case  an  obligation  given  for  the( 
payment  of  the  first  installment  was  void  for  want  of  considera- 
tion.^ But,  under  a  statute  of  South  Carolina  chartering  certain 
banks,  it  was  held  that  the  commissioners  appointed  to  take 
subscriptions,  had  no  power,  in  case  of  over-subscription  to  the 
stock,  to  apportion  it  among  the  subscribers.  It  belonged  to 
the  corporation  to  reduce  the  subscriptions  pro  rata.^  There  is 
a  curious  holding  to  the  effect  that  if  a  person,  for  the  purpose 
of  deceiving  the  commissioners,  under  an  act  of  incorporation, 
procures  stock  to  be  subscribed  for  in  the  name  of  another  person, 
for  his  benefit,  it  will  be  a  fraud  upon  the  commissioners,  and 
upon  the  law,  and  the  legal  title  to  the  stock  will  vest  in  the 
person  subscribing,  for  the  benefit  of  the  corporation.^ 

§  1248.  Proportion  Allowed  to  the  Commissioners  Them- 
selves. —  The  commissioners  appointed  by  the  act  of  incorpora- 
tion to  take  subscriptions  were,  as  already  suggested,  entitled  to 
reserve  a  reasonable  quantity  to  themselves;*^  but  where  thea<:i 
of  incorporation  piovided  that  no  one  of  the  commissioners  for 
taking  subscriptions  should  be  allowed  more  than  a  oot^^^ 
quantity,  —  it  was  held  that  they  were  entitled  to  that  quaP^^y* 

1  Walker  v.   DevereauXi   4   Paige  *  Walker   v.    Devereanz,  4     P*^ 

rN.  Y.),  229.  (N.  Y0,229. 

«  Crocker    v.    Crane,    21     Wend.  •  Meads  v.  Walker,  Hopk.  (I^'  ^'^ 

(N.  T.)  211;  •.  c.  34  Am.  Dec.  228.  587;  Walker    v.   Deyereaax,  4    ^^ 

s  State   o.  Lehre,  7  Rich.  (S.  C.)  (N.  T.),  229. 
284. 
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though  the  sabsciiptions  greatly  exceeded  the  authorized  capital 
stock. ^ 

§  1249.  Remedy  of  the  Sabscriber  for  Refusal  to  Issue 
Shares.  —  In  the  case  of  the  unjust  apportionment  of  the  shares, 
or  of  a  refusal  to  issue  the  shares  for  which  a  party  has  sub- 
scribedy  his  remedy,  if  he  has  any,  is  in  equity;  and  we  have 
already  referred  to  a  case  where  a  re-apportionment  was  directed 
and  the  election  of  directors  was  in  the  meantime  restrained  by 
injunction.^  It  has  been  held  that  where  a  corporation  issues 
new  stocky  to  be  distributed  among  its  existing  stockholders  in 
proportion  to  their  respective  holdings,  —  which  is  the  case  with 
what  is  termed  a  <<  stock  dividend,'''  if  the  directors  refuse  to 
issue  to  a  particular  shareholder  his  due  portion  of  the  new  stock, 
he  may  maintain  an  action  in  equity  to  compel  its  issue,  so  long  as 
unissued  stock  remains  which  may  be  applied  to  the  purpose,  and 
that  he  may  also  maintain  an  action  for  damages  for  the  refusal ; 
and  further,  that  such  an  action  should  be  brought  by  each  indi- 
vidual stockholder  who  is  thus  injured,  since  the  rights  and  obli- 
gations of  stockholders  are  several  and  not  joint  ;^  that  it  should 
not  be  brought  in  behalf  of  the  plaintiff  and  all  other  stockhold- 
ers who  may  come  in;  and  that  it  should  be  brought  against  the 
corporation,  and  not  against  the  directors  as  individuals.*  It 
has  been  held,  in  such  a  case,  that  the  stockholder  cannot  main- 
tain an  action  against  the  corporation  for  refusing  to  permit  him 
to  subscribe  for  the  new  stock,  without  first  proving  that  he  de- 
manded and  offered  to  subscribe  for  such  stock.*  Subscribers 
who  have  not  paid  the  deposit  required  by  the  charter  or  govern- 
ing statute,  in  the  case  of  subscribers  to  the  stock  of  a  projected 
corporation,  have,  in  the  view  of  one  court,  no  standing  in 
equity  to  undo  an  illegal  organization  of  the  corporation  by  their 
co-subscribers.'    If  their  co-adventurers  illegally  organize  the 

1  Olark  V,  Brooklyn  Bank,  1  Edw.  *  Wilson  v.  Bank  of  Montgomery 

(N.  T.)  861.  Ck)nnty,  29  Pa.  St.  687;   see  farther 

*  Meads  v.  Walker,  Hopk.  (N.  T.)  Smith  o.  Chicago  &c.  B.  Co.,  18  Wis. 
687.  17;  MiUer  v.  lUlnols  &c.  B.  Co.,  24 

«  P^st,  !  1079.  Barb.  (N.  Y.)  812. 

«  AnU,  i  1079.  '  AtUe  f  1286,  6<  $eq. 

*  Doosman  o.  Wisconsin  Ac.  Min- 
ing Co.,  40  Wis.  418. 
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oofrporation  and  illegaUy  elect  a  treasurer,  they  cannot  hare  any 

relief  against  them  in  equity,  because  they  have  not  paid  the  first . 
installment  to  the  treasurer  so  illegally  elected.  If  a  minority  of 
the  subscribers,  a  number  not  sufBcient  onder  the  terms  of  the 
charter  to  organize  the  corporation,  meet  by  themselves  and  as- 
sume to  organize  it,  the  objecting  subscribers  have  no  standing  in 
equity  to  have  the  wrong  undone,  because  they  are  estopped  to 
deny  the  validity  of  the  corporate  organization,  in  a  case  where 
they  have  never  admitted  it,  where  they  are  not  proceeding 
against  the  supposed  corporation,  and  where  the  very  foundation 
of  their  proceeding  involves  a  denial  of  it.^ 

§  1250.  Apporttonment  on  Incorporating  a  Mining  Prop- 
erty. —  Upon  the  incorporation  of  a  mining  or  other  property, 
owned  by  several  persons  in  common,  each  of  the  co-adventurers 
will  be  entitled  to  a  proportion  of  the  stock  corresponding  to  his 
interest  in  the  property,  unless  the  constating  instrument  clearly 
excludes  that  conclusion  and  establishes  a  different  rule  of  ap- 
portionment. Thus,  upon  the  organization  of  a  mining  corpora- 
tion by  the  owners  of  undivided  third  interests  in  mining  property 
which  they  conveyed  to  the  corporation  in  payment  of  all  its 
stock,  the  certificate  of  incorporation,  providing  that  the  stock 
was  to  be  *<  divided  half  and  half  between  the  parties,''  was 
construed  to  mean  that  each  owner  and  incorporator  was  entitled 
to  one-third  of  the  stock.' 

§  1251.  Snbscriptiott  Void  after  All  Stock  TaJkeii.  — This 
leads  us  to  inquire  what  wilt  be  the  effect  of  a  subscription  made 
after  all  the  stock  has  been  subscribed  for.  A  corporation  can- 
not increase  its  stock  at  will,  in  any  manner  or  to  any  extent, 
unless  it  is  authorized  to  do  so  by  its  charter  or  by  the  governing 
statute,  and  then  only  in  the  manner  prescribed.^  When  a  cor- 
poration has  issued  valid  shares  to  the  full  extent  of  all  the  shares 
which  by  its  constitution  or  by  the  general  law  it  is  empowered 
to  issue,  no  court  can  order  it  to  issue  others,  because  in  that 

1  Bnsey  V.  Hooper,  85  Md.  15;  •.  e.  *  Lathrop  v,    Kneeland,  Hi  Baib. 

5  Am.  Rep.  350,  869.  (N.  Y.)  4S2;  ftosty  §  2079. 

>  Bates  V,  Wilson,  14  Colo.  140;  j. 
c  24  Pac.  Rep.  99. 
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respect  its  powers  hare  been  exhausted.^  When  all  the  stock  of 
a  corporation  is  once  sabscribed  for  and  taken,  the  corporation 
cannot  issue  any  more  unless  it  shall  get  back  a  portion  of  that 
which  has  been  taken,  by  forfeiture  or  otherwise;^  and  no  person 
can  then  become  a  shareholder  and  as  such  liable  to  creditors  of  the 
corporation,  except  by  purchase  from  the  original  subscriber,  or 
his  assignee,  and  by  having  the  stock  transferred  to  him.^  It  was 
hence  hold,  where  all  the  stock  of  a  corporation  was  subscribed  for 
and  taken  at  the  time  the  articles  of  incorporation  were  filed,  and 
the  certificate  of  incorporation,  made  and  filed  as  required  by  law, 
speoified  the  names  of  all  the  stockholders,  and  there  was  no 
evidence  that  the  corporation  had  come  into  possession  of  any  of 
its  stock  by  forfeiture  or  otherwise,  —  that  no  subsequent  sub- 
scribers, by  merely  writing  their  names  in  the  corporation  book 
and  affixing  a  number  of  shares  to  their  respectiye  names,  could 
acquire  a  right  to  any  share  of  its  stock,  or  become  by  such  act 
stockholders  of  the  corporation,  and,  as  such,  liable  for  its  debts. 
Nor  does  such  a  subscription  for  stock,  where  there  is  none  to 
issue,  estop  the  subscriber,  when  proceeded  against  by  creditors 
of  the  corporation,  from  denying  the  relation  of  stockholder.^ 
The  foregoing  observations  have  no  reference  to  the  case  men- 
tioned in  the  preceding  section,  where  the  commissioners  ap- 
pointed by  and  under  an  act  of  incorporation  are  empowered  to 
apportion  the  shares  among  the  subscribers;  though  it  will 
manifestly  apply  after  the  apportionment  has  been  made  and  the 
stock  has  thus  been  filled  up  with  valid  subscriptions  which  have 
been  accepted  by  the  commissioners.^ 

§  1252.  Instances  of  Insufficient  Subscriptions.  —  A  subscrip- 
tion by  one  of  several  heirs^  as  follows,  —  '*  Estate  of  A.,  100  shares 

^  Smith  o.  North  American  Mining  insurance  company,  the  paper  sab- 
Ck>.,  1  Nev.  428;  Mechanics'  Bank  v.  scribed  referring  to  a  preTloos  sub- 
New  York  &c.  B.  Co.,  13  N.  Y.  699.  scription  of  $40,000.  not  then  paid  in, 

*  See  Evans's  Case,  L.  B.  2  Ch.  427;  as  being  part  of  the  fuU  sum  of 
P09t,  §  2080.  9800,000,  to    be  sabscribed,  thereby 

*  Lathrop  v.  Kneeland,  46  Barb,  has  noUce  of  such  fact,  and  also  ot 
(N.  Y.)  482.  the  fact  that  such  sum  of  $40,000,  is 

^  Lathrop  o.  Kneeland,  46  Barb.  (N.  to  be  taken  as  part  of  the  fnU  sub- 
Y.)  482.  To  the  same  effect  is  Mack-  scription.  New  York  &c.  B.  Co.  v. 
Iqr's  Case,  L.  B.  1  Ch.  247.  De  Wolf,  6  Bosw.  (N.  Y.)  598. 


*  A  sabscrlber  to  the  stock  of  aa 
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$10,000,"  — binds  neither  bim  nor  bis  co-heirs,  as  the  statute  proTides 
that  the  associates  shall  seyerally  subscribe.^  -  -  -  -  In  connec- 
tion with  a  conditional  contract  with  Y.  to  continue  him  as  employ^,  a 
corporation  drew  up  a  certificate  of  stock  to  Y. ,  which  it  retained  in  the 
stock-book,  and  indorsed  thereon  a  receipt  by  it  for  him.  It  was  held 
that  there  was  no  delivery  of  the  certificate,  and  that  Y.  acquired 
no  rights  thereby ;  although  owning  no  other  stock,  he  had  been  al- 
lowed to  vote  in  meetings  of  the  stockholders.'  -  .  -  -  Seyeral 
persons  signed  a  paper  purporting  to  be  an  agreement  to  take  stock  in 
a  corporation,  which,  as  the  paper  recited,  was  about  to  be  formed. 
Afterwards  the  paper  was  signed  by  the  president  and  secretary,  and 
the  corporate  seal  was  aflixed,  and  an  action  was  brought  to  recover 
from  one  of  the  subscribers  the  price  named  in  the  paper.  The  com- 
plaint did  not  state  when  the  company  was  incorporated,  and  it  was  not 
shown  that  any  of  the  subscribers  Joined  in  its  formation  or  membership, 
or  was  authorized  to  sell  any  of  the  stock.  It  was  held  that  the  action 
could  not  be  maintained,  for  want  of  mutuality  under  the  civil  code  of 
California.' 

§  1253.  Sabsoription  DeliTered  as  an  ESscrow. —  A  sub- 
scription cannot  be  delivered  as  an  escrow  to  commissioners 
appointed  to  receive  subscriptions  for  the  corporation ,  to  take 
effect  only  on  a  specified  condition;  but  the  subscription 
becomes  absolute  when  delivered  to  such  persons,  and  the  non- 
performance of  the  condition  is  no  defense  in  an  action  for 
calls.  **  The  well  settled  doctrine  is  that,  to  make  a  writing 
an  escrow  merely,  it  must  be  placed  in  the  hands  of  a  ihird 
person  by  the  party  making  it,  to  be  delivered  to  the  other 
party  on  the  happening  of  a  specified  contingency.  Here  the 
subscribers  were  the  parties  on  the  one  side,  and  the  com- 
missioners on    the  other."  ^    But  it  has    been    held    that  a 


1  Troy  Ac  B.  Co.  v.  Warren,  18 
Barb.  (N.  Y.)  810. 

s  York  V.  Passaic  Boiling  Mm  Co., 
80  Fed.  Bep.  471. 

*  Califomla  Bug^r  Manaf .  Co.  «. 
Schafer,  57  Cal.  896;  CaL  CIt.  Code, 
{|  848,  844. 

<  Wright  V.  Shelby  Bailroad  Co., 
16  B.Monr.  (Ej,)  4;  •.  c.  68  Am.  Dec. 
528.  That  a  deed  cannot  be  delivered 
to  the  grantee  or  his  agent  on  oondl- 
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tion  that  it  shall  operate  as  an  eeerov 
merely,  and  take  effect  npon  a  sob- 
seqnent  condition,  bat  that  the  deed 
takes  effect  absolntely  npon  suchde* 
liyeiy,  see  the  following  authorities: 
Fairbanks  v.  Metcalf,  8  Mass.  288; 
Gilbert «.  Insurance  Co.,  28  Wend.  (N. 
T.)  45;  ••  6.  85  Am.  Dec  548;  Clark «. 
Giflord,  10  Wend.  (N.  T.)  818;  Wor- 
rail  V.  Mann,  5  N.  T.  229;  ».  c.  55  Am. 
Dec.  880;  Foley  v,  Cowgill,  6  BUckf. 
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delivery  may  be  made  to  a  dtredar  of  the  corporation  in  escrow  ^ 
to  become  binding  only  on  the  happening  of  a  certain  condition  ; 
so  that  if  the  director  delivers  it  to  the  corporation  without  the 
happening  of  such  condition,  it  will  not  be  binding.^  In  another 
case  a  committee  was  appointed  by  the  inhabitants  of  a  town, 
to  obtain  sabscriptions  to  the  stock  of  a  railroad  company, 
which  were  to  be  delivered  to  the  company  only  upon  certain 
parol  conditions.  It  was  held  that  a  member  of  the  committee, 
acting  as  such,  was  not  an  agent   of  the  raih*oad  company  in 


(Ind.)  18;  «.  e.  82  Am.  Dec.  49;  Hicks 
r.  Goode,  12  Leigh  (Va.),  479;  Ward 
V,  Lewis,  4  Pick.  (Mass.)  520;  Lawton 
V.  Sager,  II  Barb.  (N.  V.)  851 ;  Cocks  v. 
Barker,  49  N.  Y.  110;  Braman  v.  BiDg- 
ham,  26  N.  T.  491 ;  Berry  v.  Anderson, 
22  Ind.  89;  Seymour  v.  Cowing,  1 
Keyes  (N.  Y.),  585;  8.  e.  4  Abb.  App. 
(N.  Y.)  204;  Brackett  v,  Barney,  28  N. 
Y.  841;  Beers  V.  Beers,  23  Micli.  44; 
Madison  &c.  Co.  o.  Steyens,  10  Ind.  2; 
Deardorfl  v.  Foresman,  24  Ind.  485; 
Co.  Liu.  86a:  Shep.  Tonch.  58,  59. 
The  practical  meaning  of  the  rule  is 
that  parol  evidence  qualifying;  a  deliv- 
ery of  the  deed  to  the  grantee  or  to 
his  authorized  agent  is  inadmissible. 
Stephens  o.  Buffalo  &c.  B.  Co.,  20 
Barb.  (N.  Y.)  889 ;  Cocks  o.  Barker,  49 
N.  Y.  110.  But,  on  the  contrary,  if  it 
is  intended  that  the  deed  shall  take 
effect  upon  conditions,  those  condi- 
tions must  be  written  in  or  upon  the 
deed.  Berry  v,  Anderson,  22  Ind.  89. 
But  it  has  been  held  that  leaving  a 
deed  in  the  hands  of  a  grantee,  to  be 
by  him  transmitted  to  a  third  person, 
to  hold  in  escrow  until  the  happening 
of  a  certain  event,  is  not  a  delivery  to 
the  grantee,  so  as  to  vest  title  in  him. 
OUbert  v.  Insurance  Co.,  28  Wend.  48; 
«.  c.  85  Am.  Dec.  548.  It  is  only  where 
the  deed  is  delivered  to  the  grantee  or 
to  his  authorized  agent,  with  intent 
to  part  with  it  as  a  deed  and  that  it 
shaU  ultimately  take  effect  as  a  deed, 
that  this  rule  applies.    If  the  deed  is 


delivered  without  this  purpose  the 
law  will  not  disappoint  the  intention 
of  the  parties  and  hold  the  delivery 
absolute.  Dietz  v.  Farlsh,  12  Jones  & 
S.  (N.  Y.)  262;  8.  c.  58  How.  Pr.  (N. 
Y.)  223;  Brackett  o.  Barney,  28  N.  Y. 
841.  Another  distinction  suggested  Is 
that  the  rulie  applies  only  to  those 
forms  of  deeds  which  convey  an  estate, 
and  not  to  those,  such  as  bonds,  which 
convey  merely  a  right  of  action. 
Campbell,  J.,  obiter,  in  People  o. 
Bostwick,  82  N.  Y.  447.  But  this  dis- 
tinction seems  not  to  be  souud,  and 
the  contrary  was  decided  in  Cocks  v. 
Barker,  49  N.  Y.  110,  and  in  Foley  v, 
Cowgill,  5  Blackf.  (Ind.)  18;  s.  c. 
82  Am.  Dec.  49. 

1  Ottawa  &c.  B.  Co.  v.  Hall,  1 
Bradw.  (111.)  612.  In  this  case  a  per- 
son subscribed  to  the  capital  stock  of 
a  railroad  company,  and  delivered  the 
subscription  to  a  director  in  escrow, 
not  to  be  delivered  to  the  corporation 
unless  a  certain  county  failed  to  vote 
therefor.  It  was  held :  1.  That,  with- 
out proof  of  such  failure,  there  could 
be  no  valid  delivery  to  the  corpora- 
tion, and  no  recovery  on  the  subscrip- 
tion. 2.  That  a  vote  regularly 
adjudged  void  was  not  such  failure. 
8.  That  the  delivery  to  the  director 
was  not  a  delivery  to  the  corporation, 
he  not  being  an  agent  to  receive  the 
agreement.  4.  That  the  condition  of 
the  delivery  could  be  shown  by  pftrol 
evidence, 
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«iidi  a  sense  u  to  preyeut  his  leeeiying  the  rabucriptioii  list  as 
an  escrow;  and  if  he  delirered  it  to  the  oompany  withoat  the 
consent  of  the  sobscribers,  and  Trithont  a  fnlfillment  at  the 
conditions^  saoh  delivery  was  not  binding.^ 

§  1254.  Dlsttnetlen  between  Sabscrlptiims  and  Parehases  «C 
Shares.  —  A  distinction  has  been  taken  between  a  subscription 
to  the  capital  stock  of  a  corporation  and  a  purchase  of  its 
shares  from  the  corporation.^  Thus,  where  a  coniracior  agreed 
to  build  a  railroad,  and  to  accept  in  payment  a  certain  amount 
of  its  capital  stock,  the  agreement  was  a  purchase^  and  not  a 
subscription.*  A  contract  to  take  shares  of  a  company  is  not 
discharged  by  purchasing  the  same  number  of  paid-up  shares  of 
another  member ;  for  this  is  taking  shares  from  another  member, 
and  not  from  the  company.  Thus,  where  M.  subscribed  the 
memorandum  of  a  company  for  five  shares,  and,  eight  months 
afterwards,  five  fully  paid-up  shares,  which  the  company  had 
agreed  to  allot  to  C.  as  part  of  the  purchase-money  of  property 
sold  by  them  to  C,  were,  by  G.'s  direction,  allotted  to  M.,  and 
the  company  was  wound  up,  it  was  held  that  M.  was  a  contrib- 
utory in  respect  of  five  shares  on  which  nothing  had  been 


§  1255.  Promise  to  Take  and  Pay  for  Stock  in  Unincor- 
porated Company  Actionable.  —  A  promise  to  take  and  pay 
for  stock  in  an  unincorporated  joint-stock  association  may  be 
enforced  by  an  action  at  law  by  the  trustees  to  whom  the  prom- 
ise is  made,  although  the  plaintiffs  and  defendants,  being  mem- 
bers of  the  same  association,  are  in  a  legal  sense  partneis.^ 
The  principle  is  that  one  partner  may  sue  another  upon  a  coo- 
tract  to  make  specific  advances  for  the  purpose  of  launching  the 
partnership.*  But  it  is  only  an  express  promise  to  contribute  to 
the  common  stock  or  to  make  advances  thereto  that  can  be 

1  Belolt  &c.  B.  Ck>.  v.  Palmer,  19  facts  in  Forbes  and  JadiTs  Case,  L. 

Wis.   674.  B.  6  Ch.  270. 

*  1  Mor.  Prlv.  Corp.,  2d  ed.,  §  61.  •  Towusend  v,  Goewey,  19  Wend. 

e  New  York  &c.  B.  Co.  v.  Hunt,  89  (N.  T.)  424;  <•  c.  32  Am.  Dec.  514. 
Conn.  75.    Compare  Bldgfleld  &c.  B.  *  Olover  v.  Tuck,  24  Wend.  (N.  T.) 

Co.  V.  Brash,  43  Conn.  86.  168;  Patne  v.  Thacher,  25  Wend.  (K. 

«  Mlgottrs  Case,  L.  B.  4  Bq.  238.  T.)  462;  Boblnson  o.  l[cIntosb,8E' 

The  same  ruling  was  made  on  similar  D.  Sm.  (N.  T.)  231. 
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•nfdrced  in  an  action  at  law ;  ^  the  law  will  not  imply  a  promise 
from  one  partner  to  another  in  respect  of  their  common 
concerns.^ 

§  1256.  Each  Subscription  Severaly  not  Joint. — Each  sab- 
scription  to  the  capital  stock  of  a  corporation  is  an  independent 
undertaking,  and  is  in  no  way  affected  by  the  terms  of  other  sub- 
scriptions ;  ^  and  the  obligation  of  each  of  several  subscribers  to 
the  same  agreement  of  subscription  is  several  and  not  joint,^  and 
each  subscriber  is  liable  only  for  the  amount  set  opposite  his  own 
name.^  Thus,  A.  subscribed  for  fifty  shares  in  a  railroad  com- 
pany in  his  own  name,  find  for  fifty  others,  adding  the  abbrevia- 
tion <*  Exr."  to  his  signature,  saying  that  he  would  take  fifty 
shares  for  an  estate  of  which  he  was  executor.  These  were 
separate  contracts,  and  the  pendency  of  a  suit  to  enforce  the 
former  could  not  be  pleaded  in  abatement  of  a  suit  to  enforce 
the  latter.* 

§  1257.  Subscription  by  a  Partnership  Name.  — A  subscrip- 
tion by  a  partnership  name  is  a  sufficient  compliance  with  a 
statute  which  requires  that  a  subscriber  to  the  articles  of  incor- 
poration shall  subscribe  thereto  ^'  his  name,  place  of  residence, 
and  amount  by  him  subscribed."  ^ 

f  1258.  Si^bscriptions  Construed  by  the  Court.  —  As  in  the 
caee  of  all  other  written  instruments,*  the  subscription  is  inter- 


1  Tflrwniend  o.  Goewey,  svpra, 
>  Crater  v.  Binli^ger,  46  N.  T.  MS; 
Townsend  v.  Goewey,  supra.  That 
one  partner  may  sae  another  at  law 
ii|N>ii  ft  breach  of  a  corenant,  see 
Dvmui  V.  Lyon,  8  JtAuns  Ch.  (N.  T.) 
ffil;  9,  c.  a  Am.  Dec.  514  (learned 
opinion  by  Chancellor  Kent);  Ron- 
deau o.  Pedesclaax,  3  La.  510;  8,  e. 
38  Am.  Dec.  468.  That  actions  at  law 
may  lie  by  one  partner  against  another 
on  aa  express  coyenant  totiching  the 
partnership  affairs  is  recognized  in 
the  f  oUowing  English  cases :  Venning 
9.  Ledde,  18  East,  7;  Neaie  v.  Tnr- 
too,  4  Blag.  149;  Preston  t?.  Strattoo» 


1   Anfftr.   50;   Coffey    v.   Brian,    10 
Moore,  841 ;  «.  e,  8  Blng.  54. 

*  Connectlcnt  &c.  B.  Co.  v.  Bailey, 
24  Vt.  465;  8,  c,  58  Am.  Dec.  181;  Brie 
&c.  B.  Co.  V.  Patrick,  2  Keyes  (N.  T.), 
856. 

4  Price  V.  Grand  Bapids  B.  Co.,  18 
Ind.  187;  Herron  v.  Vance,  17  Ind.  595. 

'  Price  9.  Grand  Bapids  B.  Co., 
8ttpra» 

*  Erie  &c.  B.  Co.  v,  Patrick,  2 
Keyes  (N.  T.},  266.  As  to  joinder  in 
Bqvity,  see  Herron  9.  Vance,  17  Ind.  590. 

*  Ogdensbnrg  Ac.  R.  Co.  v.  Frest| 
81  Barb.  (V.  T.)  541. 

*  1  Thomp.  Tr.,  { 1065  et  $eq. 
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preted  hy  the  court,  and  not  by  the  jury,  anless  in  cases  where 
parol  evidence  is  admitted  to  explain  latent  ambiguities  therein.^ 

§  1250.  Constmed  According  to  what  Liaw.  —  The  prevail- 
ing and  only  sound  view  is  that  the  contract  of  subscription  is  to 
be  construed  according  to  the  law  of  the  domicil  of  the  corpora-' 
tion;  for  it  is  by  that  law  that  the  corporation  is  called  into 
existence  and  gbverned,  and  the  reasonable  assumption  is  that 
both  parties  contract  with  reference  to  that  law. ^  One  court  has 
reached  the  same  conclusion,  by  applying  the  familiar  rule 
that,  where  a  contract,  either  expressly  or  by  implication,  is  to 
be  performed  in  a  place  other  than  that  where  it  was  executed, 
then,  according  to  the  presumed  intent  of  the  parties,  its  valid- 
ity, effect  and  interpretation,  are  to  be  governed  by  the  law  ot 
the  place  of  performance  ;  so  that,  where  the  subscription  is  to 
the  capital  stock  of  a  railroad  company  chartered  by  another 
State  and  having  its  place  of  business  there,  it  is  equivalent  to  an 
agreement  to  pay  the  sum  subscribed  to  the  treasurer  of  the  cor- 
poration or  other  duly. authorized  agent;  and  where  no  place  of 
payment  is  specified,  it  is  presumed  to  have  been  the  intention 
of  the  parties  to  pay  the  assessments  in  the  State  where  the  cor- 
poration is  established  and  carries  on  its  business.' 

§  1260.  Taking  Shares  to  Qualify  as  Director.  — Where  it 
is  necessary  to  hold  a  certain  number  of  shares  in  order  to  be 
qualified  to  act  as  a  director,  it  has  been  held  that  the  mere  fact 
that  a  person  accepts  the  office  of  a  director  does  not  make  him 
a  shareholder  in  respect  of  the  number  of  shares  necessary  to 
qualify  him  so  to  act;  it  merely  implies  an  agreement  that  he 
will  qualify  himself  within  a  reasonable  time;  and  he  may  so 
qualify  himself  by  purchasing  shares  from  other  members  as 
well  as  from  the  company.^    But  the  English  courts  have  several 

^  Monadnock&Co.  «.  Felt,  62  N.  H.  parte  Van  Biper,  30  Wend.  (N.  T.) 

879.  6U;  ante,  §  1187. 

>  Payson  t?.  Withers,  5   Blss.  (U.  >  Penobscot  &c.  B.  Co.  «.  BarMt, 

8.)  267,  278;  Sejrmonr  o.  Stnrgess,  26  12  Qray  (Mass.),  244;  j.  c  71  in. 

K.T.  184;  Merrick  9.  Van  Santvoord,  Dec.  768. 

84  N.  Y.  20S«  210;    McDonongh  «•  *  Brown^s  Case,  L.  B.  9  Ch.  lOSr 

Phelps,  16  How.  Pr.  (N.  Y.)  872;  Bx.  Karnth*8  Case,  L.  R.  20  Eq.  506;  Mtf- 
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times  held  that  where  a  person  accepts  the  office  of  director, 
and  is  advertised  and  acts  as  such  for  a  considerable  length  of 
time,  he  will  be  held  as  a  contributory  in  respect  of  the  number 
of  shares  necessary  to  qualify  him  to  act  as  such.^  In  bis  de- 
cision in  Harward's  case,^  Yice-Chancellor  Malins  proceeded  on 
the  broad  ground  that  if  a  man  knows  that,  by  the  constitution 


quiB  of  Abercorn's  Case,  4  De  G.  F. 
A  J.  78;  Hamlej's  Case,  5  Ch.  Div. 
706;  Barber's  Case,  5  Ch.  Div.  968. 
See  also  Forbe's  Case,  L.  B.  8  Ch.  768 ; 
Chapman's  Case,  L.  B.  2  £q.  567; 
liord  Claud  Hamilton's  Case,  L.  B.  8 
Ch.  548;  Maitland's  Case,  8  Oil.  28. 
See  Lind.  Comp.  L.  794,  where  other 
authorities  are  reviewed.  In  Tot- 
hm's  Case,  L.  B.  1  Ch.  85,  a  di- 
rector of  a  company,  in  which  fifty 
shares  was  the  necessary  qualifica- 
tion of  a  director,  signed  the  articles 
of  association  as  a  holder  of  twenty- 
five  shares,  bnt  applied  for  and  paid 
the  deposit  on  fifty  shares.  A  resolu- 
tion was  passed  at  a  meeting  of  the 
directors,  which  incidentally  recited 
the  Ust  of  shareholders,  and  among 
them  this  director  as  the  holder  of 
fifty  shares.  No  allotment  of  the 
shares  was  made.  The  director  was 
not  present  at  the  meeting  at  which 
the  resolution  was  passed,  and  denied 
aU  knowledge  of  the  resolution,  al- 
though he  was  present  at  the  next 
subsequent  meeting.  In  the  absence 
of  proof  that  the  minutes  of  the  pre- 
vious meeting  were  duly  read  and 
confirmed  at  the  subsequent  meeting 
(which,  it  appears,  was  not  always 
done),  the  lords  justices  held  that  the 
director  should  be  a  contributory  only 
in  respect  of  the  twenty- five  shares 
for  which  he  liad  executed  the  memo- 
randum of  association.  In  Austin*s 
Case,  L.  B.  2  £q.  485,  the  promoter  of 
a  bank  invited  Austin  to  become  one 
of  the  board  of  directors,  and  a  pros- 
pectus (marked  **  preliminaiy  and 
private,"  in  which  his,  Austin's  name, 


appeared  as  a  director)  was  shown  to 
him.  To  this  proposition  Austin  as- 
sented, provided  he  should  be  satisfied 
that  a  certain  proportion  of  the  capi- 
tal had  been  subscribed,  and  that  cer- 
tain persons  named  in  the  prospectus 
as  directors  would  actually  join  the 
board.  With  a  view  of  ascertaining 
the  correctness  of  statements  con- 
tained in  the  prospectus,  Austin  at- 
tended a  board  meeting,  and  so  far 
Identified  himself  with  the  board  as 
to  sign  a  check  for  £500  with  another 
director.  Stock  was  taken  by  others 
(in  at  least  one  instance)  on  the  faith 
of  statements  contained  in  the  pros- 
pectus to  which  his  name  was  attached 
as  a  director.  On  receiving,  a  few 
days  after  the  meeting,  a  letter  of 
allotment  of  the  shares  necessary  to 
qualify  him  as  a  director,  Austin  at 
once  returned  it,  declining,  at  the 
same  time,  to  act  as  director,  as  he 
was  not  satisfied  upon  the  two  points 
stipulated  for  by  him.  The  secretary 
wrote  back,  stating  that  his  '<  resigna- 
tion "  had  been  accepted.  Austin  tiad 
nothing  more  to  do  with  the  bank.  In 
considering  these  facts,  the  vice- 
chancellor  pronounced  this  a  very 
doubtful  case ;  but,  in  view  of  the  fact 
that  the  letter  of  allotment  was  prop- 
erly returned,  thought  that  it  must  be 
taken  that  the  whole  matter  was  not 
finally  concluded,  and  that  his  name, 
therefore,  must  be  removed  from  the 
list  of  contributories. 

^  Harward's  Case,  L.  B.  18  Eq.  80; 
Stephenson's  Case,  45  L.  J.  (Ch.)  488; 
Fowler's  Case,  L.  B.  14  Eq.  816. 

*  L.  B.  18  Eq.  80. 
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of  the  company,  the  qualification  of  a  director  is  a  certain  nnai* 
ber  of  shares,  it  is  an  implied  contract  with  the  shareholders  that 
if  he  acts  as  director  he  must  take  at  least  that  number  of  shares.' 
**  I  cannot/'  said  he,  *<  part  with  this  case,  without  expreadog 
my  strong  opinion,  which  ought  to  be  uuirersally  known  by  gen- 
tlemen, whether  they  are  commercial  men  or  otherwise,  that 
they  will  not  be  permitted  by  the  law  of  this  country  to  sit  at  a 
board  of  directors  upon  the  understanding  that  they  are  to  receive 
their  remuneration  as  directors,  and  if  the  affair  is  profitable 
take  the  profit,  but  if  losses  occur  they  are  not  to  be  liable." 
The  decision  of  yice-Chancellor  Malins  in  which  this  language 
was  employed  was  reversed  by  the  lords  justices,  upon  a  coq- 
struction  of  a  resolution  passed  by  the  company  relating  to  the 
qualification  of  directors;'  but  the  wholesome  doctriue  thus 
expressed  was  not  denied.  Language,  if  possible  more  strong, 
was  used,  in  an  earlier  case,  by  Vice-chancellor  Bacon.  *'  In 
my  opinion,"  said  he,  *^  the  case  is  as  plain  as  anything  can  be. 
Being  named  as  a  director,  he  became  liable  to  take  twenty-fire 
shares.  By  acting  as  a  director  he  recognized  his  liability  in 
that  respect.     That  is  indelible." ' 


1  See  his  language  in  Lord  Claud 
Hamilton's  Case,  L.  R.  8  Ch.  548,  note, 
where  he  thus  explains  Harward's 
Case. 

*  Lord  Claud  Hamilton's  Case,  L. 
B.  8  Ch.  648. 

s  Fowler's  Case,  L.  B.  14  Eq.  816. 
In  this  case  the  articles  of  association 
provided  tliat  no  person  should  be 
eligible  as  director  unless  at  the  time 
of  his  appointment  he  should  hold 
twenty- five  shares.  On  February  14, 
1867,  the  directors  of  the  company 
were  appointed,  and  at  the  same  time 
it  was  resolved  to  allot  twenty-five 
shares  to  each  of  the  persons  named 
as  directors.  One  of  these  directors 
who  had  consented  to  act  as  such,  but 
in  ignorance,  as  he  stated,  that  any 
sliares  had  been  allotted  to  him,  and 
under  the  mistaken  Impression  that 
the  necessary  qualification  was  twen- 
ty £26  shares  and  not  twenty-five  £20 
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shares,  applied,  March  1,  1867,  far 
twenty  sliares,  which  were  allotted  to 
him.  He  attended  meetings  and  ^cted 
as  director  until  just  before  Novem- 
ber, 1867,  at  which  date  the  company 
was  ordered  to  be  wound  up.  ffis 
name  having  been  plased  upon  the 
list  of  contrlbutories  for  forty-five 
shares,  he  made  application  to  be  re- 
Ueved  as  to  twenty  shares.  It  ap- 
peared that  he  was  present  at  the  next 
meeting  subsequent  to  the  allotment 
of  the  twenty-five  shares,  but  believed 
he  was  not  present  during  the  reading 
of  the  minutes  of  the  previous  meet- 
ing. He  stated  that  he  did  not  become 
aware  of  the  allotment  of  the  twentj- 
five  shares  until  June,  1867.  The 
vice-chancellor  considered  tliat  the 
circumstances  of  the  allotment  of  the 
twenty-five  shares  were  such  that  he 
ought  to  have  known  they  weie 
allotted;  and,  as  he  had  applied  for 
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j  1961«  Conthmed.  —  Where,  prior  to  the  formation  of  a 
company,  the  provisional  directors  had  agreed  to  take  100  shares 
each,  to  execute  the  articles  and  memorandum  of  association 
when  ready,  and  to  act  as  directors  of  the  company,  and  the 
articles  provided  that  the  subscribers  of  the  memorandum 
should  be  deemed  to  be  directors  until  others  were  appointed, 
and  that  each  director  should  hold  at  least  100  shares,  it  was 
held  that  they  were  contributories  to  the  extent  of  their  respect- 
ive qualification  shares.  The  decision  was  placed  on  the  ground 
that,  it  having  been  the  duty  of  the  provisional  directors  them« 
selves  to  appoint  directors,  and  default  having  been  made  by 
them  in  so  appointing,  they  were  to  be  deemed  in  equity  as  hav- 
ing appointed  themselves,  and  were  chargeable  accordingly.^ 
Nor  is  it  to  be  inferred  that  if  a  person  consents  to  become  a 
director,  and  has  allotted  to  him  the  number  of  shares  necessary 
for  his  qualification,  and  in  fact  acts  as  a  director,  an  agreement 
will  not  be  implied  to  accept  the  shares.^  The  true  result  to  be 
drawn  from  the  English  authorities,  as  stated  by  Lord  Selborne, 
is,  *'  that  the  fact  of  a  man  accepting  the  place  of  director,  for 
which  the  possession  of  a  certain  number  of  shares  is  a  neces- 
sary qualification,  is  most  material  in  determining  whether  he 
shall  or  shall  not  be  permitted  to  repudiate,  as  unauthorized  by 
himself,  the  registration  of  shares  which,  in  the  ordinary 
course  of  the  business  of  the  company,  have  actually  been 
placed  in  his  name,  and  which  were  needful  for  his  qualifica- 
cation. "  *  A  mere  colorable  device,  the  effect  of  which  is  that 
the  company  itself  furnishes  the  money  necessary  to  purchase 
and  pay  for  the  qualifying  shares  of  a  board  of  directors,  will  be 
set  aside  in  equity ;  such  shares  will  be  deemed  not  to  have  been 
paid  for,  and  the  directors  will  be  put  upon  the  list  of  contrib- 
utories accordingly.^ 

twenty  other  shares,  he  must  remain         ^  Be  Dlsderl  ft  Co.,  L.  B.  11  Eq. 

upon  the   contribntoiy  list  for  the  242.    In   this   case   a  company  was 

whole  forty-flye.  formed  to  purchase  and  carry  on  the 

1  Cnrrle's  Case,  8  De  G.  J.  ft  8.  business  of  D.    The  shares  were  £10 

SS7;  8.  c.  82  L.  J.  (Ch.)  424.  each,  and  were  to  be  paid  up  In  fnU 

*  Brown's  Case,  L.  B.  9  Ch.  110,  on  acceptance.  The  qualification  of 
per  Hellish,  L.  J. ;  Leeke's  Case,  L.  the  directors  was  twenty-five  shares 
B.  6Ch.  469.  each,  and  by  the  articles  of  associa- 

•  L.  B.  9  Ch.  107.  tion  £170,000  in  paid  np  shares   of 
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j  1262.  liimit  of  Option  to  take  Shares  on  Beorganisa- 
tion.  —  On  the  reorganization  of  an  English  company  by  a 
scheme  for  a  sale  of  its  property  to  a  new  company  and  an  ex- 
change of  shares  at  the  option  of  the  old  shareholders,  where  a 


tbe  company  was  the  limit  in  price 
beyond  whicli  the  directors  were  not 
to  go  in  the  purchase.  Great  diffi- 
culty was  experienced  in  finding  the 
eight  necessary  directors  who  were 
willing  to  qualify  as  such  by  taking 
twenty-flye  shares.  Finally,  eight 
persons  agreed  to  act  as  directors  on 
having  their  qualification  found.  The 
first  meeting  of  the  company  took 
place  on  June  22d,  at  which  these 
gentlemen  acted  as  directors,  and 
their  names  were  entered  on  the  list 
for  the  twenty-flye  shares  required 
for  the  qualification  of  each  of  them. 
On  June  25th  they  signed  the  contract 
for  the  purchase  of  the  business  of  D. 
The  consideration  was  £168,000  in 
fully-paid  sliares  of  the  company  and 
£2,000  in  cash.  At  this  time  the 
directors  paid  for  their  shares,  and  the 
company  paid  the  £2,000  in  cash  to  D. 
by  the  following  arrangement:  The 
directors  haying  agreed  to  serve  only 
on  condition  that  their  shares  were 
found  by  D.,  his  agent  drew  eight 
checks  in  the  name  of  D.  for  £250 
each,  one  of  which  he  handed  to  «ach 
of  the  directors,  who  passed  over  the 
same  by  indorsement  to  the  secretary 
of  the  company  in  payment  of  their 
shares.  The  directors*  shares  were 
then  entered  as  fully  paid  up.  The 
secretary  of  the  company  then  handed 
the  eight  checks  to  D.*s  agent,  who 
drew  up  and  signed  a  receipt  for 
£2,000  paid  by  the  company  on  their 
purchase,  according  to  the  contract. 
The  company  was  subsequently  or- 
dered to  be  wound  up,  and  the  direct- 
ors having  been  placed  upon  the  list 
of  contributorieSy  on  the  ground  that 
nothing  bad  ever  been  paid  upon  their 
shares,  the  directors  applied  to  have 
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their  names  struck  off.  The  vice- 
chancellor  (Malins)  was  unable  to  see 
that  the  transfer  of  checks  constituted 
a  payment  for  the  shares  of  the  direct- 
ors, fie  does  not  appear  to  have 
brought  his  mind  down  to  a  conidera- 
tlon  of  the  details  of  the  transaction, 
but  he  denounced  it  in  heated  language 
as  "  unworthy  of  a  school-boy,"  "a 
ridiculous  farce,*'  and  the  direct- 
ors as  '' creatures,  dummies,  and 
nominees  **  of  D.,  the  vendor.  He 
considered  that  these  eight  persons 
were  bound  to  take  shares  before 
acting  as  directors,  and  tliat,  at  least, 
they  were  now  to  be  treated  as  per- 
sons who,  having  agreed  to  take 
shares,  had  not  paid  them  up,  and 
tliatthey  must  pay  them  up  in  full. 

It  is  not  clear  to  the  author  that 
the  transaction  merited  the  epithets  <rf 
the  learned  vice-chancellor.  On  the 
contrary  it  seems  bona  fide  through- 
out. In  fact  D.  foregoes  £2,000  of 
the  price  agreed  upon  in  order  that 
the  purchase  of  his  business  may  be 
consummated.  If  the  price  paid  for 
D.*s  business  had  been  exhorbitant, 
and  the  directors  had  willfully  violated 
their  trust  in  contracting  to  pay  the 
same,  and  as  a  consideration  for 
such  breach  of  trust  the  directors* 
qualification  of  shares  had  been  sup- 
plied as  above,  it  is  obvious  tbe 
transaction  could  not  stand.  But 
such  was  not  the  case;  the  price 
paid  was  within  the  limit  pre- 
scribed by  the  articles  of  associa> 
tion,  and  nobody  could  be  found  who 
would  consent  to  Ferve  as  director 
unless  his  qualification  of  shares  wis 
found.  The  vice-chancellory  in  this 
case,  based  his  decision  on  the  author- 
ity of  Gray  o.  Lewis,  L.  K.  S  £q.  526. 
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trastee  is  given  full  discretionary  power  to  dispose  of  shares  not 
taken  by  them,  the  scheme  is  not  vitiated  by  the  insertion  of  a 
limited  time  within  which  the  shareholders  must  exercise  their 
optiou,  provided  the  time  is  reasonable.^ 


In  this  case  the  Lafltte  Company  was 
formed,  to  purchase  the  business  of 
the  Paris  Bank  of  Lafltte.  The  Paris 
Bank  declined  to  transfer  its  business 
to  the  company  until  40,000  shares 
should  have  been  subscribed  for.  To 
effect  this  object,  the  International 
Contract  Company  guaranteed  a  sub- 
scription of  the  requisite  number  of 
shares.  The  latter  company  then 
applied  to  the  National  Bank 'to  dis- 
count tbeir  bills  for  £230,000,  which 
they  agreed  to  do  on  the  guarantee  o| 
the  Lafltte  Company  that  they  would 
leave  in  their  hands  whatever  money 
should  be  paid  in  for  shares,  to  the 
amount  of  the  advance.  The  money 
was  thereupon  transferred  to  the  credit 
of  the  Contract  Company,  who  pro- 
vided shareholders  and  paid  the  de- 
posits out  of  the  advances  by  the 
bank.  In  order  to  procure  a  settling- 
day  on  the  stock  exchange,  the  bank 
certified  that  the  £230,000  had  been 
deposited  with  them  in  payment  of 
shares .  The  Lafltte  Company ,  by  their 
articles  of  association,  were  prohibited 
from  purchasing  their  own  shares. 
The  Lafltte  Company  was  ordered  to 
be  wound  up,  having  never  acquired 
the  business  of  the  Paris  Bank.  A 
shareholder  of  the  Lafltte  Company 
filed  a  bill   against  the  directors  of 


that  company,  and  against  the  National 
Bank,  praying  for  the  restoiation  of 
the  £280,000  to  the  Lafltte  Company  by 
its  directors  and  the  National  Bank. 
The  vice-chancellor  (Malins)  held  that 
the  directors  of  the  Lafltte  Company 
had  acted  ultra  vires,  and  committed  a 
breach  of  trust  in  applying  the  funds 
of  the  company  in  repaying  the  money 
so  advanced  by  the  bank;  and  that  the 
bank,  having  been  participators  in  the 
breach  of  trust,  must  refund  the 
amount.  As  to  the  meaning  of  the 
expression  in  English  articles  of  asso- 
ciation, applied  to  the  qnaliflcation 
shares  of  directors,  <' shall  hold  the 
shares  in  his  own  right,"  see  Pul- 
brook  «.  Richmond  Consolidated  Min- 
ing Co.,  9  Ch.  Div.  610;  with  which 
compare  Bainbridge  v.  Smith,  41  Ch. 
Div.  462;  8.  e.  60  L.  T.  (n.  s.)  879.  As 
to  the  qnaliflcation  of  directors,  see 
post,  § 

1  Postlethwaite  v.  Port  Phillip  Ac. 
Gold  Min.  Co.,  43  Ch.  Div.  452.  See 
antey  §  274.  Legality  of  stock  issued 
pursuant  to  N.  Y.  Laws,  1874,  Chap. 
430,  authorizing  the  reorganization  of 
railroad  corporations  sold  in  fore- 
closure &c. :  Re  Brookljm  Elev.  R.  Co. 
(Sup.  Ct.)  32  N.  Y.  St.  Bep.  1065;  11 
N.  Y.  Supp.  161. 
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§  1267.  Preliminary. —  The  question  what  amendments  of 
the  charter  of  a  corporatioiit  not  assented  to  by  a  stockholder, 
will  release  him  from  the  obligation  of  his  contract,  has  been 
considered  in  a  former  chapter.^    The  question  presents  itself  in 
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new  relations  where  the  change  has  taken  the  form  of  the  alter- 
atkm  of  the  articles  of  association ,  of  the  subscription  paper  or 
of  the  prospectus,  by  the  act  of  the  directors  or  the  majority  of 
the  corporators  without  legislative  action;  and  this  seems  to 
require  some  additional  treatment  of  the  subject,  though  at  the 
risk  of  repetition. 

(  1268.  Breach  by  the  Corporation  of  its  Contract  with 
the  Sabscriber. —  Where  the  contract  of  subscription  contains 
interdependent  covenants,  a  substantial  breach  of  its  conditions 
by  the  corporation  will,  where  the  rights  of  third  persons  are 
not  concerned,  release  the  subscriber.^  The  usual  application  of 
.this  rule  obtains  in  England  where  the  pi*i>$pectus  of  a  joint- 
stock  company  holds  out  certain  promises  to  subscribers,  on  the 
faith  of  which  they  put  down  their  names,  and  the  memcrandum^ 
when  drawn  up,  so  far  departs  from  the  prospectus  as  to  make 
substantially  a  different  contract.  ^  It  obtains  in  America  where 
the  charter  is  radically  or  fundamentally  altered  by  the  legislature, 
or  the  articles  of  association  by  the  corporators,  or  the  contract 
of  subscription  by  the  directors,  without  the  authorization  of  an 
existing  statute,  and  without  the  consent  of  the  particular  sub- 
scriber, subsequently  to  his  subscription.  The  rule  has  refer- 
ence only  to  fnaterial  alterations.  The  liability  of  a  stock- 
holder, for  instance,  is  not  affected  by  immaterial  changes  in  the 
articles  of  incorporation.' 

§  1260.  Alteration  of  the  Snbscription  Paper.  —  A  mere 
mechanical  alteration  of  the  subscription  paper,  which  does  not 
have  the  effect  of  altering  the  contract  of  the  subscriber,  and 
which  is  not  so  intended,  will  not,  of 'course,  release  him:  as 
whiQV^  printed  forms  of  the  contract  of  subscription,  which  had 
been  circulated  and  signed  separately  were  cut  from  the  rest  of 
the  papers,  and  all  the  written  parts  were  attached  to  one  of 
these  printed  forms,  which  was  then  filed  in  the  office  of  the 
Secretary  of  State  for  the  purpose  of  organizing  the  corpora- 

^  Hartford  &c.  B.  Co.  v.  CrosweU,  5  >  Lind.  Comp.,  5Ui  ed.,  p.  19. 

HUl  (N.  Y.}i  883;  «.  c.  40  Am.  Dec.  *  Union  Asricaltanl  &c.  Assoela- 

354.  Hon  V.  NeiU^  31  Iowa,  95. 
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tion.^  Bat  if  the  certificate  of  incorporation,  prescribed  by  Uie 
governing  statute,  which  was  originally  executed,  is  abandoned 
by  the  co-adyenturers,  and  a  new  and  different  certificate  exe- 
cuted, and  the  organization  takes  place  under  the  latter,  the 
association  cannot  hold  the  subscriber  under  the  proyisioDS  of 
the  former ; '  for  this  is  a  contract  to  which  he  has  not  agreed. 

§  1270.  Making  Badical  Changes  in  the  Purposes  of  the 
Corporation.  —  But  if,  as  hereafter  seen,' the  legislature  cannot 
change  the  contract  of  the  subscriber  without  his  consent,  for 
stronger  reasons  the  directors,  or  the  executive  committee,  or 
the  other  stockholders,  will  not  be  permitted  to  make  a  radical 
change  in  the  business  of  the  corporation  which  shall  bind  a  dis- 
senting subscriber,  —  as  by  selling  its  entire  property  ;*  or  by 
exchanging  its  assets  upon  dissolution  for  stock  in  another  com- 
pany ;^  or  by  consolidating  the  corporation  with  another  to  form 
a  new  corporation,^  or,  in  case  of  a  railroad  company,  by 
departing  substantially  from  the  route  marked  out  in  its  charter; ' 
or,  in  case  of  a  plank  road  company,  by  extending  the  road  and 
increasing  the  capital  stock  without  complying  with  the  provis- 
ions  of  the  charter  on  that  point.®  And  one  court  has  gone  so 
far  as  to  say  that  any  material  departure  from  the  points  desig- 
nated in  the  charter  for  the  location  of  the  road,  is  a  violation  of 
the  charter,  for  which  the  franchise  of  the  corporation  may  be 
seized  upon  quo  warranto^  unless  the  legislature  has  waived  the 
right  of  the  State  to  seize  the  franchise,  by  acts  legalizing  the 
violations  of  the  charter.* 


1  Sodas  Bay  &c.  R.  Co.  v.  Hamlin, 
24  Hun  (N.  Y.),  890.  See,  as  to  the 
effect  upon  the  liability  of  a  subscrib- 
er of  altering  the  articles  of  associa- 
tion, note  In  19  Am.  ft  Eng.  Corp. 
Cas.  258. 

*  Burrows  v.  Smith,  10  N.  Y.  560. 
»  Post,  §  1278. 

*  Abbot  V.  American  Hard  Bubber 
C0.9  21  How.  Pr.  (N.  Y.),200;  s,  c.  20 
How.  Pr.  (N.  Y.)  204;  11  Abb.  Pr. 
(N.  Y.)  20s ;  88  Barb.  (N.  Y.)  584. 

^  Frothingliam  o.  Barney,  6  Hun 
(N.  Y.),  866. 
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*  Blatchford  o.  Boss,  5  Abb.  Pr. 
Ctf.  s.)  (N.  Y.),  487;  «.  c.  87  How.Pr. 
(N.  Y.)  118;  64  Barb.  CN.  Y.)  46; 
Clearwater  v.  Meredith,  1  Wall.  (U. 
S.)  40;  ante,  §75. 

T  Buffalo  &c.  B.  Co.  v.  Pottle,  89 
Barb.  (N.  Y.)  28. 

*  Macedon  Ac.  Plank  Boad  Go.  v. 
Lapham,  18  Barb.  (N.  Y.)  816. 

*  Dictum  in  Mississippi  &c  B.  Go. 
V.  Cross,  20  Ark.  448;  citing  People 
V,  Manhattan  Co.,  9  Wend.  (N.  t*) 
861. 
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§  1271.  Directors  Departing  from  tfaie  Charter*  —  The 
directors  of  a  corporation  are  trustees  for  its  shareholders, 
and  if  they  depart  from  the  charter,  or  attempt,  or  threaten  to 
do  acts  which  are  lUtra  vires  in  respect  of  their  granted  powers 
or  the  powers  of  the  corporation,  and  injurious  to  the  share- 
holders,—  the  latter  have  a  remedy  in  equity  to  restrain  them 
from  so  doing.^  But  there  is  no  known  principle  on  which  the 
fact  that  the  directors  are  exercising  their  powers  wrongfully  can 
absolve  a  subscriber  from  the  performance  of  his  contract. 
How  can  he,  as  against  other  subscribers,  suffering  in  common 
with  him,  claim  to  be  released,  upon  the  mere  ground  that  the 
officers  whom  a  majority  have  placed  in  power  are  exercising 
their  power  unlawfully?  It  has  accordingly  been  held  that  a 
corporation  cannot  be  enjoined  from  enforcing  a  judgment  for 
a  stock  subscription  on  the  ground  of  a  departure  from  its  char- 
ter in  respect  of  matters  not  connected  with  the  suit ;  ^  or  on  the 
ground  that  the  work  of  building  a  railroad  which  the  corpora- 
tion was  chartered  to  build  was  not  progressing  in  the  manner 
prescribed  in  the  charter,  or  that  the  company  contemplated  a 
departure  from  the  route,  or  a  change  in  the  termini  designated 
therein.'  Nor  will  such  stockholders  of  a  corporation  created 
^*  to  build  and  maintain  vl  flouring  mill "  be  so  relieved  because 
the  corporation  is  expending  its  money  in  building  a  dam  by 
means  of  which  to  obtain  power  to  run  its  mill.*  And  it  may 
easily  be  concluded  that  it  is  not  every  unimportant  change  in 
the  project,  as  marked  out,  which  will  dissolve  the  contract  cf 
subscription.^  Accordingly,  a  mere  cessation  of  work  on  a  road 
within  a  very  short  distance  of  the  terminus  designated  in  the 
articles  of  incorporation,  where  the  articles  are  not  changed, 
and  there  is  no  resolution  of  the  directors  providing  for  a  ter- 
mination of  the  road  at  the  point  where  the  work  is  stopped,  is 
not  such  a  change  as  will  work  a  release  of  the  contract  of  a  non- 
assenting  stockholder.*  But  it  has  been  observed  that  the 
power  of  a  corporation  over  the  rights  of  a  stockholder,  how- 
ever to  be  exercised,  is  limited  to*  his  rights  in  the   corporate 

1  P09tt  Ch.  90.  *  Clearwater  v.  Meredith,  1  Wall, 

s  Bz  parte  Booker,  18  Ark.  838.  (U.  S.)  40. 

s  Ibid.  *  Buffalo  &c.  B.  Co.  v.  Clark,  28 

4  Ginrich  «.  Patrons'  Mill  Co.,  21      Hnn  (N.  T.)»  859. 

Kan.  61.  991 
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property  and  corporate  concerns,  and  does  not  extend  to  hU 
privafe  and  individual  property ^  orer  which  the  corporation  has 
no  control  beyond  the  amount  of  his  subscription.  The  power 
of  a  majority  of  the  members  to  accept  an  amendment  to  the 
charter  so  as  to  bind  the  minority,  is  confined  to  such  modifica- 
tions thereof  as  are  reasonably  within  the  original  objects  of  the 
incorporation,  and  as  regard  the  corporate  property.  In  all 
other  cases,  the  stockholders  can  be  bound  only  by  their  indiyid- 
ual  assent  and  acquiescence.^ 

§  1272.  Abandonnifint  of  tiie  EnterpiiJie  for  which  the  cor- 
poration was  organized, —  as,  by  failing  tocommence  the  under- 
taking within  the  time  prescribed  by  its  charter,'  and  refunding 
some  of  the  subscriptioos ;'  or,  in  case  of  a  railroad  company, 
locating  the  road  on  an  entirely  different  roote,^  —  will  discharge 
the  stockholder.  But  the  mere  fact  that  the  work  on  the  oox^ 
porate  undertaking  has  been  suspended  is  not  such  evidence  of  an 
abandonment  of  the  enterprise  as  will  discharge  a  subscriber 
from  his  obligation  of  payment ;  since  the  refusal  of  the  sub- 
scribers to  pay  according  to  their  contracts  may  be  the  yerj 
cause  of  the  suspension,  and  the  very  object  of  the  attempt  to 
enforce  their  contracts  may  be  to  get  money  to  revive  or  con- 
tinue the  prosecution  of  the  work.* 

§  1273.  Discharged  by  Liegislative  Alteration  of  the  Con- 
tract*—  The  general  rule  is  that  the  relation  between  a  corpora- 
tion and  a  stockholder  being  one  of  contract,  any  legislatife 
enactment  which,  without  his  assent,  authorizes  a  material  or 
fundamental  change  in  the  powers  or  purposes  of  the  corporatioD, 
not  in  aid  of  the  original  object,  if  acted  upon  by  the  corpora- 
tion, is  not  binding  upon  him.^ 


1  Ireland  v.  Palestine  &c.  Tump. 
Co.,  19  Ohio  St.  869. 

*  McCuUyv.  Pittsburgh  &c.  B.  Co., 
82  Pa.  St.  25. 

« Ibid. 

^  Hester  v,  Memphis  &c.  B.  Co., 
82  Miss.  878;  Winter  v.  Muscogee  By., 
11  Ga.  488;  Kenosha  &c.  B.  Co.  v. 
Marsh,  17  Wis.  18;  Champion  v,  Mem- 
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phis  &c.  B.  Co.,  85  Miss.  B92.  PoiL 
^  1 285  et,  seq. 

>  See,  in  mnstration  of  this,  Bofiato 
&c.  B.  Co.  V,  Clark«  22  Han  (K.  Y.), 
859;  BufEalo  &c.  B.  Co.  v,  Gifford,  87 
N.  Y.  294.  Compare  Four  MUe  Valley 
B.  Co.  V,  Bailey,  18  Oh.  St.  208. 

<  McGray  v.  Junction  B.  Co., 9  Ind. 
859;  First  National  Bank  v.  Charlotte, 
85  N.  C.  488.    Ante,  §  67  e(  seq. 
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§  1274.  Change  Mast  be  Material,  Fandamental  or  Radi- 
cal.—  The  legislative  change  in  the  character  of  the  enterprise 
which  will  thus  release  a  subscriber,  has  been  often  described  as 
material  J  fundamental  or  radical;  ^  but  it  is  more  frequently 
described  by  the  use  of  the  word  *^  fundamental."  ^  If  it  vitally 
and  radically  affects  rights  established  and  fixed  by  charter,  it 
cannot  be  forced  upon  an  unwilling  stockholder.' 

§  1275.  Increasing  Capital  Stock. —  Of  this  nature,  as  already 
seen,^  according  to  the  general  course  of  decisions,  are  amend- 
ments increasing  the  capital  stock.*  But  where,  in  addition  to 
an  amendment  authorizing  an  increase  of  its  capital  stock,  the 
legislature  authorizes  another  fundamental  change,  such  as 
changing  the  termini  of  a  railroad, —  this  may  release  the  sub- 
scriber.* 

§  1276.  Reducing  Capital  Stock.  —  And  it  should  seem  that 
the  same  must  be  affirmed  of  an  amendment  reducing  the  cap- 
ital stock  of  a  corporation,  and  thereby  rendering  the  success  of 
the  enterprise  more  doubtful.'  Accordingly,  it  was  held  that  a 
dissenting  stockholder  was  released  by  an  amendment  of  the 
charter  of  an  insurance  association,  providing  that  the  stock 
notes  should  be  reduced  by  a  credit  of  certain  net  profits.®  An- 
other court  has  taken  a  middle  ground  by  holding  that  such  an 
amendment  will  operate  to  discharge  the  existing  subscribers 
pro  tanto  from  the  obligation  of  payment  in  accordance  with  the 

1  Ante,  §  72;    8nook   v.    Georgia  the  original  charter,  the  latter  is  re- 

Imp.  Co.,  88  Oa.  61;  t.  e.  9  8.  S.  Bep.  leased  from  his  subscription,  though 

1104.  at  the  time  thereof  the  general  law, 

s  Nugent  v,  Saperrlsors,  19  Wall,  under  which    the  first   charter  was 

(U.  8.)  241.  obtained,  authorized  amendments  in- 

*  Hoey  V.  Henderson,  82  La.  An.  creasing  the  capital  stoclc,  and  chang- 
1069.  ing  the  route,  as  such  law  did  not 

^  Ante,  §  78.  Compare  post^  §  2088.  authorize  a  change    in  the  termini. 

'  Buffalo  Ac.  B.  Co.  o.  Dudley,  14  Tounghlood  v,  Georgia  Imp.  Co.,  88 

N.  T.  886.  Ga.  797;  s.  e.  10  8.  E.  Bep.,  124;  Snook 

*  Ante,  §  74;  post,  §  1284.  Where  v.  Georgia  Imp.  Co.  88  Qa.  61;  s,  o. 
a  railroad  company  obtains  author-  9  S.  £.  Bep.  1104. 

Ity   from   the   legislature  to  change  '  Oldtown  &c.  B.  Co.  v.  Yeazle,  89 

one  of   its  termini  and  to  Increase  Me.  571. 

its  capital  stock  without    the  con-         *  Hoey  v,  Henderson,  82  La.  An. 

sent  of  a  subscriber  to  stock  under  1069. 
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terma  of  their  sabscriptions.  If,  therefore,  the  amendmeot  re» 
duces  the  capital  one-half,  and,  before  the  passage  of  such  an 
amendment,  they  have  paid  one-half,  they  will  have  nothing 
further  to  pay.* 

§  1277.  Increasing  the  Number  of  Shares. —  But  an  altera- 
tion of  the  contract  of  subscription,  increasing  the  number  of 
shares,  has  been  regarded  as  material,  in  the  sense  of  what  we 
are  considering.^  A  strong  illustration  of  this  is  found  in  a  case 
where  A.,  with  others,  signed  a  paper,  which  recited  that  a  cer- 
tain company  had  been  incorporated,  the  capital  stock  of  which 
was  jQxed  at  $50,000,  and  by  the  terms  of  which  the  subscribers 
agreed  with  each  other  and  with  the  corporation  to  take  the 
number  of  shares  affixed  to  their  respective  names,  and  to  p»y 
therefor  $100  a  share.  Opposite  A.'s  name  was  a  certain  num- 
ber of  shares.  The  whole  number  of  shares  subscribed  for 
exceeded  $50,000.  At  a  meeting  called  for  the  purpose  of 
organization,  a  committee  was  appointed  to  report  the  names  of 
the  subscribers  to  the  original  capital  stock  of  $50,000.  The 
committee  reported  a  list  o(  names  not  including  A.'s.  The 
meeting  then  voted  to  increase  the  stock  to  $100,000,  and  that 
all  the  subscribers  be  admitted  to  the  company  wiih  the  rights 
and  privileges  of  stockholders  under  the  agreement.  A.  subse- 
quently paid  three  assessments  on  his  stock.  It  was  held  that 
an  action  against  him  on  the  original  paper,  for  a  subsequent 
assessment,  could  not  be  maintained,  even  if  he  knew  of  these 
votes  before  paying  his  assessments.^ 

§  1278.  Enlarging  Powers  and  Privileges  and  Adding  New 
Responsibilities. —  On  principle,  any  amendment  which  enlarges 
the  undertaking  so  as  to  entail  new  responsibilities  or  new  haz- 
ards upon  the  corporation  will  release  dissenting  shareholders.^ 

1  Woodhoose     «.    Commonwealth  by  adding  to  the  powers  of  a  raUroad 

Ics.  Co.,  54  Fa.  St.  807.  company     the   power     to    purchtse 

>  Bery  o.  Marietta  &c.  R.  Co.,  26  steambocoai      Hartford    B.    Co.    t. 

Ohio  St.  678.  Compare  post,  §  2088.  CrosweU,   5  Hill  (N.  Y.),  883;  $.  o. 

<  Eatama   Land  Co.  v.  Jemegan,  40  Am.  Dec.  854.    Compare  Chesa- 

126  Mass.  155.  peake  &c.  Co.  v.  Bobertson,  4  Cruch 

^  Union  Locks  and  Canal  v.  Towne,  C.  C.  (U.  S.)  291. 
1  N.  H.  44 ;  «.  c  8  Am.  Dec.  82.    As 
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But  this  effect  cannot  be  ascribed  to  an  amendment  of  a  charter 
or  act  of  incorporation  which  merely  enlarges  the  powers  or 
privileges ^  of  the  corporation,  without  materially  changing  its 
original  purposes,^  or  authorizing  a  material  departure  from  its 
original  design,^ —  as  by  conf ending  upon  it  the  power  of  declar- 
ing/br/^ei/ur^^  of  its  stock.*  One  court  has  asserted  the  doctrine 
that  an  enlargement  by  the  legislature  of  the  powers  originally 
granted  to  a  corporation,  although  such  enlargement  may  embark 
the  corporation  in  more  expensive  schemes  which  will  require  a 
greater  capital,  does  not  have  the  effect  of  discharging  one  who 
had  subscribed  to  its  capital  stock  before  such  enlargement.  Such 
a  grant  of  additional  privileges  to  a  corporation  did  not  impair 
the  obligation  of  previous  contracts  of  subscription,  within  the 
meaning  of  the  constitutional  inhibition  against  the  passage  of 
laws  impairing  the  obligation  of  contracts.  That  inhibition,  the 
court  reasoned,  has  reference  to  direct^  and  not  to  merely  con^ 
sequential  invasions  of  contracts.'  Upon  this  principle  State 
laws  have  been  upheld  as  valid  which  abolish  imprisonment 
for  debt;*  which  conlBrm  titles  imperfect  under  the  recording 
laws;^  which  levy  a  tax  upon  the  property  of  a  corporation 
previously  created;^  or  which  incorporate  a  rival  bridge  com- 
pany, with  power  to  construct  a  bridge  so  near  to  one  already 
existing  as  materially  to  diminish  the  prolBts  of  the  existing 
company.* 

§  1270.  Illustrations:  Aathorizlng  Extension  of  Bead — 
Bnilding  of  Branch.  —  Such  a  consequence  is  not  to  be  ascribed 
to  an  amendment  to  a  charter  of  a  railroad  company,  which  authorizes 


1  Ponghkeepsle  &c.  Plank  Road  Co. 
«.  Griffin,  21  Barb.  (N.  Y.)  454. 

*  Peoria  &c.  Ck>.  v.  Preston,  85 
Iowa,  115. 

>  Pacific  Railroad  o.  Hnghes,  22  Mo. 
291 ;  8.  e.  64  Am.  Dec.  2G5. 

«  Peoria  &c.  R.  Co.  o.  Elcing,  17 
ni.  429. 

^  Gray  o.  Monongahela  Nay.  Co.,  2 
Watts  &  S.  (Pa  )  156 ;  8,  e.  37  Am.  Dec 
500.  See  also  Everhart  v.  Philadelphia 
Ac  R.  Co.|  23  Pa.  St.  358;  Pittsburgh 


&c.  R.  Co.  V.  Biggar,  84  Pa.  St.  455; 
Pittsburgh  &c.  R.  Co.  v.  Woodrow»  3 
Phila.  (Pa.)  271. 

*  Mason  o.  Halle,  12  Wheat.  (U.  S.) 
870. 

T  Watson  V.  Mercer,  8  Pet.  (U.  S.) 
88. 

*  ProYldence   Bank   v.  BiUlngs,  4 
Pet.  (U.  S.)  514. 

*  Charles  River  Bridge  o.  Wazrea 
Bridge,  11  Pet.  (U.  S.)  420. 
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it  to  extend  ite  road,^  or  to  build  a  branch  road  where  the  oorapanj  haa 
not  undertaken  to  build  it,'  or  even  where  it  has.' 


§  1280.  Illnstratioiui  Continued:  Empowering  a  Slack  Wa- 
ter Company  to  Extend  its  Dams  and  Incor  Additional  Ex- 
pense. —  In  an  action  by  a  navigation  company  against  a  subscriber  to 
its  capital  stock,  to  recover  certain  assessments  made  thereon  by  the 
board  of  directors,  it  was  pleaded,  as  a  defense,  that  since  his  contract  of 
subscription,  the  legislature  had  passed  an  act  authorizing  the  corpora- 
tion to  extend  its  dams,  thereby  increasing  the  amount  of  its  indebted- 
ness beyond  what  its  charter  permitted  when  the  defendant  became  a 
stockholder.  It  was  held  that  this  was  not  a  good  defense  to  the 
action.  In  so  holding  Gibson,  C.  J.,  speaking  for  the  court,  reasoned 
as  follows:  *'  An  act  to  incorporate  a  company  for  purposes  of  slack 
water  navigation  is  as  essentially  of  a  public  nature  as  is  an  act  to  incor- 
porate a  company  for  the  purpose  of  making  a  turnpike  road.  In  this 
instance,  then,  what  has  the  legislature  of  Pennsylvania  done?  It  has 
not  pretended  to  take  away  any  corporate  franchise,  or  to  impinge  upon 
any  right  before  granted.  That  is  not  pretended.  On  the  contrary, 
it  has  enlarged  a  corporate  privilege.  But  the  exercise  of  it,  it  is 
alleged,  may  plunge  the  company  into  an  expense  not  originally  con- 
templated. What  of  that?  The  defendant  is  not  bound  to  contribute 
to  it  beyond  the  amount  of  his  original  subscription,  and  as  to  that  his 
contract  remains  the  same.  But  it  is  said  that  by  taking  off  the  limita- 
tion of  the  company's  expenditure,  the  legislature  has  altered  its  power 
to  incur  responsibility  for  greater  damages  than  it  otherwise  could 
have  done.  In  that  lies  the  fallacy.  The  legislature  has  not  made  it 
incumbent  on  the  company  to  use  the  additional  privilege  granted  to  it, 
but  has  left  the  use  of  it  to  its  discretion.  It  may  in  fact  never  nse  it; 
and  whether  it  shall  do  so  will  depend  on  the  volition  of  the  defend- 
ant's corporate  agents,  the  president  and  managers,  by  whose  acts  he 
is  necessarily  to  be  bound  as  his  own,  even  in  the  acceptance  of  a  mod- 
ification of  the  charter  for  the  public  good,  provided  it  do  not  extend 
to  a  change  of  the  structure  of  the  association.  •  •  •  gnch  im- 
provements or  alterations  are  frequently  made,  and  subscriptions  to 
the  stock  are  consequently  in  subordination  to  the  practice.  At  all 
events,   it  is  sufficient  for  the  argument  that  the  constitutional  le- 

1  Rice  0.  Bock  Island  &c.  B.  Co.,  >  Hawkins  v.  Mississippi  Ac  R. 

21  111.  93;  Cross  v.  Feach  Bottom  Bl  Co.,  85  Miss.  688. 

Co.,  90  Fa.  St.  892;  Buffalo  &c.  B.  Co.  '  Qreenville  te.  B.  Co.  9.  Coleman, 

«.  Dadley,  14  N.  Y.  886.  5  Bich.  (S.  C.)  118.    Oonlrti,  Stetetf^ 


V.  Bntland  Ac.  B.  Co.,  29  Vt  545. 
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strictlon  has  been  restrained  by  the  ultimate  tribunal,  to  interference 
directly  with  the  terms  of   the  contract,    and  not   merely  with  its 

« 

incidents."^ 

§  1281.    Chanirin?    the   Nature    of  the   Enterprise.  —  An 

amendment  to  the  charter  of  a  railway  company^  adopted  with- 
out the  consent  of  one  who  has  previously  become  a  subscriber 
to  its  capital  stock,  which  superadds  to  the  original  object  of  the 
corporation  an  authority  to  establish  a  line  of  water  communica' 
Hon  in  connection  with  the  railroad,  which  will  inyolve  large  ad- 
ditional expense,  which  amendment  provides  for  an  increase  of 
the  capital  stock  for  that  purpose,  releases  such  stockholder  from 
his  subscription,  although  the  amendment  is  accepted  by  the 
board  of  directors  and  also  by  a  majority  of  the  stockholders.' 
The  same  is  true  of  an  amendment  to  a  life  and  accident  insurance 
company,  changing  it  to  a  life,  accident ^  fire ^  marine  and  inland 
insurance  company.' 

§  1282.  Tiew  that  Change  Sanctioned  by  Majority  Binds 
Minority.  —  The  limitation  on  the  rule  of  the  majority  agreed 
on  by  most  American  courts  has  already  been  pointed  out.^  An 
early  case  in  Virginia  seems  to  have  asserted  a  broader  doctrine. 
A  member  of  an  incorporated  insurance  company  was  held  to  be 
bound  by  a  statute  which  varied  the  terms  of  the  original  act  of 
incorporation,  such  act  being  passed  at  the  instance  of  a  legal 
meeting  of  the  company,  though  he  was  not  present  at  the  meet- 
ing. The  reasoning  of  the  judges  in  that  case  is  tantamount  to 
a  broad  declaration  that  the  charter  of  a  corporation  may  be 
surrendered  and  a  new  charter  accepted  by  the  act  of  a  majority 
of  the  corporators,  if  done  at  a  regular  meeting  duly  notified, 
and  that  there  is  no  distinction  in  this  respect  between  the  pas* 
sage  by  an  incorporated  society  of  an  ordinary  regulation  and  a 
surrender  which  destroys  a  fundamental  one, — Judge  Roane 

1  Gray  «.  Monongahela  Nay.  Co.,  3  8  Penn.  184;  McCnllongh  v.  Moss,  6 

Watts  &  S.  (Pa.)  156  (1841)  ;  «.  6.  37  Denio  (N.  Y.)>  580;  Troy  &c.  B.  Co.  v. 

Am.  Dec.  500,  503.  Kerr,  17  Barb.  (N.  Y.)  606. 

>  Hartford  &c.  R.  Co.  v.  Croswell,  '  Ashton  v.  Burbank,  2  Dill.  (U.  S.) 

5  Hill   (N.  T.),  383  (1843);   «.  c  40  435. 
Am.  Dec.  354.    To  the  same  effect  see  *  AxU^  {  73. 

Indiana  Ac.  Turnpike  Co.  v.  Phmips, 
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saying:  **  The  effect  as  to  the  question  before  us  is  precisely  the 
same/'  Judge  Fleming  answered  the  objection  to  the  power  of 
the  majority  to  bind  the  minority  by  the  acceptance  of  the 
charter  by  saying:  **  It  would  be  misspending  time  to  refute  this 
argument,  as  in  all  institutions  of  this  kind  the  acts  of  a  majority 
are  binding  on  the  whole :  by  the  civil  law  that  majority  mubt 
consist  of  two-thirds  of  the  members."  ^ 


§  1283.  Changing  the  Kame. — Changing  the  name  of  the 
corporation,  as  already  seen,'  is  not  such  a  material  alteration  as 
releases  dissenting  subscribers.'  Where  the  name  of  the  cor- 
poration was  given  in  the  preliminary  subscription  paper,  but 
when  the  company  was  organized  the  words  **  Saint  Louis  "  were 
added  to  the  name,  —  it  was  held  that  this  was  no  defense  to  an 
action  on  the  subscription.^ 

§  1284.  Changing  the  Termini  of  a  Railroad.  —  We  have 
already  seen  that  there  is  a  conflict  among  the  decisions,  growing 
out  of  opposing  theories  as  to  the  governing  principle,  on  the 
question  whether  an  amendment  of  a  charter  changing  the 
terminus f  or  the  termini  of  a  railroad,  will  release  a  dissenting 
subscriber.*  Several  cases  not  there  cited  exhibit  the  same 
opposing  theories,  or  else  opposing  views  as  to  the  proper  appli- 
cation of  the  same  theory, — some  reaching  the  conclusion  that 
a  material  change  in  one  of  the  termini  of  a  railroad,  authorized 
by  the  legislature,  will  release  a  dissenting  stockholder;'  and 
others  holding  that  it  will  not.'  Under  the  theory  of  the  former 
cases,  where  the  route  is  not  expressly  stated  in  the  contract  of 
subscription,  the  charter  of  the  company,  as  it  exists  at  the  time, 
is  the  law  of  the  contract^  and  any  subsequent  change  of  termini 
from  those  therein  prescribed,  discharges  the  obligation  of  the 

1  Carrie  v.  Matual  Assorance  So-  *  That  It  will  have  this  elfect,  see 

ciety,  4  Henn.  &  M.  (Va.)  815;  s,  c  atUef  §  74;  that  it  will  not,  see  oale, 

4  Am.  Dec.  517,  anno  1809.  §  77. 

>  Ante,  §  82.  <  Kenosha  Ac.  B.  Co.  v.  Marsh,  17 

'  Bacine  &c.  Bank  V.  Ayersy  12  Wis.  Wis.  18;    Delaware   4bc.    B.   Co.  v. 

613.  Irlck,  28  N.  J.  L.  821. 

^  HaskeU  v.  Worthington,  94  Mo.  '  Terre  Haute  &c.  B.  Co.  r.  Earp* 

S60.  31  lU.  291. 
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enbscriber,  unless  with  his  consent.^  The  difficulty  of  holding 
Ihat  a  change  of  the  terminus  of  a  railroad  which  the  company 
is  chartered  to  build  releases  the  dissenting  subscriber,  is  of 
course  lessened  where,  in  addition  to  changing  the  terminus,  the 
amendment  of  the  charter  otherwise  enlarges  the  project,  —  as 
by  authorizing  it  to  run  a  line  of  steamers  beyond  the  terminus,' 
or  to  increase  its  capital  stock.^  On  the  other  hand,  the  Supreme 
Court  of  Illinois,  ignoring  all  sound  principle,  have  held  that  a 
subscriber  to  stock  in  a  railroad  company  cannot  avoid  payment 
because  the  charter  of  the  road  has  been  so  changed  as  to 
authorize  the  company  to  which  the  subscription  was  made  to 
purchase  stock  in  other  railroad  companies,  even  though  the 
terminua  of  the  road  in  which  the  stock  was  first  subscribed  is 
thereby  changed.^  It  is  needless  to  suggest  that  a  stockholder 
in  a  railroad  company,  who  seeks  to  avoid  the  payment  of  hia 
subscription,  on  the  ground  that  one  of  the  termini  was  materially 
chanc[ed  from  that  designated  in  the  charter,  must  show  that 
the  alteration  was  made  without  his  concurrence  or  consent.* 

§  1285.  Material  Chancre  of  lioeation  or  Bonte  will  Re- 
lease Subscriber.  —  There  is  also  a  division  of  opinion  among 
the  courts  upon  the  question  what  substantial  or  material  change 
in  the  route  of  a  raiboad,  or  other  road  which  the  corporation  is 
created  to  build,  will  operate  to  release  a  dissenting  subscriber.^ 
In  some  cases  the  difference  of  opinion  is  more  apparent  than 
real,  involving  rather  the  question  of  the  nature  and  extent  of 
the  change,  than  affirming  or  disaffirming  the  principle  that  a 
material  change  releases  the  subscriber.  The  rule  established  by 
the  weight  of  authority,  and  supported  by  reason  and  justice,  is 
that  a  material  change  in  the  proposed  route  of  a  railroad  in- 
validates the  obligations  of  non-assenting  subscribers  to  stock.'^ 


1  Witter  V.  Mississippi  &c.  B.  Co., 
80  Ark.  468. 

>  Marietta  &c.  R.  Co.  v.  EUiott,  10 
Oh.  St.  57. 

*  Snook  V.  Georgia  Imp.  Co.,  83 
Oft.  61 ;  «.  c.  9  S.  £.  Rep.  1104.  Thas, 
althoagh  at  the  time  of  the  amend- 
ment, the  general  law,  under  which 
the  first  so-caUed  charter  was  obtained 
authorized  amendments   to   charters 


increasing  the  capital  stock  and  chang- 
ing the  route,  but  without  authorizing 
changes  of  termini.    Ibid, 

^  Terre  Haute  &c.  R.  Co.  o.  Earp, 
21  in.  291. 

^  North  Carolina  R.  Co.  v.  Leach,  4 
Jones  L.  (N.  C.)  840. 

•  AnJU,  §§  74,  77. 

'  Noesen  v.  Town  of  Port  Wash- 
ington,   87  Wis.    168;    Champion  o. 
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But  not  so  in  an  immaterial  change.^  While  some  of  the  oourta 
have,  as  elsewhere  seen,'  taken  a  distinction,  so  refined  as  to  be 
almost  dishonest,  in  respect  of  an  agreement  to  locate  a  road 
on  a  certain  route,  holding  that  a  promise  is  kept  if  they  locate 
the  road  on  that  route  though  they  do  not  build  it  there,  thus 
*<  keeping  the  word  of  promise  to  the  ear  and  breaking  it  to  the 
hope,"  —  one  court,  at  least,  has  gone  honestly  to  the  substance 
of  such  a  contract,  by  holding  that  a  stock  subscription  msde 
on  the  condition  that  the  road  should  be  ^*  located  "  on  a  certain 
route  is  not  complied  with  by  locating  it  on  that  route  by  a  reto- 
lution  of  the  board  of  directors,  and  then  building  it  on  another 
route;  but  that  the  word  <*  locate  **  means  to  construct ^  and  that 
the  subscription  is  avoided  by  the  abandonment  of  the  route 
agreed  upon  therein.'  An  early  case  in  Massachusetts  goes  so 
far  as  to  hold  that  a  stockholder  is  released  by  such  a  change, 
although  he  had  acted  in  several  offices  of  the  corporation,  sub- 
sequently to  the  change,  and  had,  as  one  of  the  directors, 
petitioned  the  legislature  for  such  alteration.^  The  court  reached 
this  anomalous  conclusion  by  reasoning  that  the  contract  of  sub- 
scription between  the  shareholder  and  the  corporation  is  collateral 
to  his  contract  as  a  director  and  officer.  Under  this  rule,  if  all 
the  stockholders  were  to  join  in  a  petition  to  the  legislature  to 
make  such  an  amendment  to  the  charter,  and  the  legislature 
should  accede  to  the  request,  the  fact  would  enable  all  the  stock- 
holders to  retreat  from  their  obligations  and  dissolve  the  com- 
pany. This  decision  ignores  the  well-known  maxim  volenti  non 
fit  injuria.  It  is  a  sorry  illustration  of  the  primitive  ideas,  which 
sometimes  take  hold  of  judges  of  general  high  character  and 
learning. 

§  1286.  Beaaons  of  the  Bule.  — Three  reasons  have  been 
given  by  the  courts  for  the  conclusion  that  a  material  change  of 
route  releases  a  non-assenting  subscriber.    The  first  is  applicable 

Memphis  Ac.  B.  Ck>.,  85  Miss.  692;  >  NashyUle  &c.  B.  Co.  v.  Jones,  S 

BaflEalo  &c.  B.  Co.  v.  Pottle,  23  Barb.  Coldw.  (Tenn.)  674. 
(N.  Y.)  21;  Hester  o.  Memphis  &c.  B.  ^  Middlesex     Turnpike    Corp.   v. 

C0.9  82  Miss.  878.  Swao,  10  Mass.  884;  t .  e.  6  Am.  Dec. 

^  Cayuga  &c.   B.  Co.  o.  Kyle^   5  189.    See  also  Middlesex  ToTDpike 

Thomp.  &  C.  (N.  Y.)  659.  Corp.  o.  Locke,  S  Mass.  268. 

*  FoBt,  §  1346. 
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only  in  particular  cases,  depending  on  the  situation  of  the  snb- 
scriber,  and  applies  in  the  case  where  the  subscriber  lives  on  the 
route  of  the  road  as  first  located.  Here  it  is  supposed  that  the 
benefit  which  will  accrue  to  him  from  building  the  road  near  his 
residence  and  property  may  fairly  be  presumed  to  have  been  a 
strong  inducement  for  his  giving  his  subscription.^  The  second 
is  that  he  may  well  consider  the  location  of  the  road  on  a  new 
route  as  an  abandonment  of  the  project  to  which  he  subscribed*' 
The  third  is  even  more  substantial.  It  is  that  he  subscribed  to 
one  venture,  and,  no  matter  what  his  motives  for  dissenting  are, 
it  is  not  competent  for  his  co-adventurers,  even  with  the  aid  of 
the  legislature,  to  compel  him  to  become  a  subscriber  to  a  differ- 
ent venture.  He  has  made  one  contract;  they  cannot  foree  him 
into  another.' 

§  1287.  Wbat  Changes  of  Boate  or  liocation  do  not  Re- 
lease Subscriber.  —  On  the  other  hand,  it  has  been  held  that  a 
slight  change  or  deflection  adopted  by  the  company,  from  the 
route  of  a  railroad  first  selected,  does  not  absolve  a  stock- 
holder who  had  not  designated  the  route  he  desired  to  be 
selected,^ —  as  where  the  road  is  made  to  pass  through  a  county 
not  named  in  the  original  articles  of  incorporation.^  Again,  it 
has  been  held  that  the  fact  that  directors  of  a  railroad  company 
have  procured  an  alteration  of  the  charter,  authorizing  a  change 
in  the  location  of  the  road,  and  have  changed  the  route  accord- 
ingly, if  the  actual  change  of  it  is  consistent  with  the  original 
design  and  object  of  the  enterprise,  not  materially  varying  the 
route,  nor  abandoning  a  terminus  actually  established  at  the  time 
of  subscription,  will  not  release  a  stockholder  from  his  subscrip- 


1  Hester  v.  Memphis  &c.  B.  Co.,  82 
Miss.  878. 

>  Ibid,  That  a  material  change 
from  the  route  and  termini  named  in 
the  contract  of  sabscriptlon  is  evi- 
dence of  an  abandanmentt  see  Caley  9. 
Philadelphia  &c  B.  Co.,  80  Fa.  St* 
868. 

s  Ibid.ianUfi  71, 

*  Greenyille  &c.  B.  B.  Co.  v,  Cole- 
man, 5  Bich.  (S.  C.)  118.  See  White 


Hall  &c.  B.  Co.  V.  Myers,  16  Abb.  Fr. 
(N.  8.)  (N.  T.;   84. 

^  Jewett  9.  VaUey  B.  Co.,  84  Oh. 
St.  601;  Armstrong  v,  Karshner,  46 
Ohio  State,  276;  8.  e,  24  N.  £.  Bep. 
897.  Compare  Buffalo  &c.  B.  Co. 
o.  Pottie,  28  Barb,  (k!  Y  )  21  (where 
the  road  abandoned  two  counties 
through  which  it  was  to  hare  been 
con*>tructed,  and  It  was  held  that  the 
subscriber  was  released). 
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tioD,  though  made  without  his  consent.^  An  early  case  in  the 
Supreme  Court  of  niinois,  relaxing  sound  principles  still  f  urther, 
held  that  a  subscriber  to  railroad  stock  will  be  liable  to  the  pay* 
ment  of  his  subscription,  although  the  legislature  may  have 
authorized,  and  the  directors  of  the  company  may  have  adopted, 
a  change  of  route  from  that  first  fixed  by  law,  provided  the 
change  does  not  make  an  improvement  of  a  different  char* 
acter,  and  his  interest  is  not  materially  affected  by  the  altera- 
tion.' Still  more  severe  and  indefensible  on  any  conception  of 
reason  or  justice  are  holdings  in  Pennsylvania  to  the  effect  that 
an  amendment  of  the  charter  of  a  railroad,  changing  the  loca- 
tion of  its  line,  cannot  be  set  up  at  all  as  a  defense  to  an  action 
for  a  previous  subscription  to  its  capital  stock,  nor  can  the  fact 
that  the  subscriber  became  such  upon  the  condition  that  the 
road  should  be  located  as  originally  projected.^  A  restored 
sense  of  justice  led  the  couii:,  at  a  more  recent  period,  to  hold, 
with  some  of  the  other  American  courts,  that  such  a  change  may 
be  treated  by  a  non-concurring  subscriber  as  an  abandonmerU  by 
the  corporation  of  the  contract  into  which  he  entered  with 
them.^ 

§  1288.  What  Change  of  Boate  by  Directors  will  Release 
the  Subscriber. —  On  principle,  there  can  be  no  difference  be- 
tween the  case  where  a  material  change  of  route  has  been 
authorized  by  the  legislature,  or  made  by  the  directors  without 
the  consent  of  the  subscriber ;  for  the  legislature  has  no  more 
power  to  impair  the  obligation  of  his  contract  than  the  directors 
have.  When,  therefore,  a  party  has  given  a  subscription  on 
condition  that  the  road  is  to  be  located  on  a  certain  route,  a  vote 
by  the  directors  materially  changing  the  route  discharges  his 
contract  and  enables  him  to  recover  from  the  corporation  what 
he  has  paid  thereon.'^  But  it  has  been  held  that  where  the  charter 
gives  to  directors  power  to  determine  the  location  of  the  road, 

1  Wilson  V.  Wills  Valley  R.  Co.,  S3  84  Fa.  St.  455;  Pittsburgh  &c.  R.  Co. 
Ga.  466.  V.  Woodron,  8  Phila.  (Pa.),  271. 

s  Banet  v.  Alton  &c.  R.  Co.,  13  lU.  «  Caley  v.  Philadelphia  &c  B.  Co., 

504.  80  Pa.  St.  868;  ante^  §  1272. 

*  Pittsburgh  &c.  R.  Co.,  v.  Biggar,  ^  Nashville  &c.  R.  Co.  v.  Jones,  2 

Coldw.  (Tenn.)  674. 
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it  gives  them,  by  necessary  implication,  power  to  change  the 
location;  and  hence,  where  a  representation  has  been  made  to 
induce  a  subscription,  that  a  certain  location  has  been  adopted, 
a  subsequent  change  of  the  location  by  the  directors  does  not 
discharge  the  contract,  though  the  first  location  was  well  known 
to  be  the  inducement  for  the  subscription.^  But  this  decision 
must  be  ascribed  to  the  influences  which  affected  judicial  decis- 
ions in  this  country  in  the  era  of  raihroad  building,  when  the 
courts  were  so  affected  towards  railroad  enterprises  as  to  be  in 
many  cases,  when  appealed  to  by  scattered  individuals  against 
railroad  companies,  insensible  to  justice  and  careless  of  the  law. 
The  Kentucky  Court  of  Appeals,  in  a  case  where  a  similar  result 
was  reached,  were  able  to  support  their  conclusion  on  more 
plausible  grounds,  though  it  may  be  doubted  whether  the  same 
court  would  render  the  same  decision  now,  if  it  were  an  original 
question.  The  court  held  that  where  the  directors  of  a  railroad 
were  authorized  by  the  charter  to  vary  the  route  and  change  the 
location  of  the  road  whenever  a  cheaper  or  better  route  could  be 
had,  a  change  of  location  which  placed  the  road  upon  a  cheaper 
route,  and  procured  a  large  additional  subscription  of  stock,  and 
also  furnished  a  reasonable  probability  that  the  business  and 
profits  of  the  road,  when  finished,  would  be  thereby  considerably 
augmented,  would  not  exonerate  the  subscribers  from  payment 
for  their  shares.^  Under  a  statute^  permitting  a  change  of  loca- 
tion by  a  railroad  company  on  consent  of  the  stockholders, 
provided  that  **any  subscription  of  stock  made  on  the  faith  of 
the  location  of  such  railroad,  *  *  *  upon  any  line  aban- 
doned by  such  chanore,  shall  be  cancelled  at  the  written  request  of 
the  subscriber  not  having  assented,"  —  it  has  been  held,  that  a 
subscriber  who  expressly  stipulates  against  a  change  does  not 
waive  his  right  to  enforce  that  condition  by  failing  to  make  such 
a  request.^ 

§  1289*  How  the  Defendant  must  Plead  the  Change* — As 

an  immaterial  change  will  not  release  the  subscriber,  he  must,  in 

1  EUlson  V.  MobUe  &c.  B.  Oo.«  86  >  78  Laws  Ohio,  115. 

Miss.  672.  «  SaUway  Ck>.  v.  Fisher,  89  Oh.  BU 

<  Fry  V.  Lexington  &c.  B.  Ck>.,  8  880. 
Hetc.  (Ky.)  814. 
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defending  against  an  action  on  his  sabscription  on  this  ground^ 
state  facts  with  sufficient  particularity  that  the  judge  can  see 
whether  or  not  it  was  material.  Therefore,  a  plea  **  that  said 
road  was  not  constructed  in  accordance  with  the  charter/'  is 
bad.^  A  plea  averring  that  a  part  of  the  stockholders  had  pro- 
cured the  passage  of  an  act  of  the  legislature,  changing  the 
provision  of  the  charter  as  to  the  location  of  the  road,  and  that 
the  board  of  directors  had  adopted  the  same,  but  failing  to  show 
that  it  was  so  accepted  slq  to  make  it  binding  upon  the  corporatioDt 
was  held  bad  on  demurrer.^ 

§  1200*  Coiisolidation    with    Another    Corporatton*  —  We 

have  twice  had  occasion  to  observe  already,^  that  the  consolida- 
tion of  the  corporation  to  whose  shares  one  has  subscribed,  with 
another  corporation,  is  a  change  of  such  a  fundamental  character 
as  to  discharge  bis  contract  of  subscription,  provided  he  does  not 
assent  thereto,  unless,  at  the  time  of  the  subscription  there  is  a 
statute  authorizing  it/  or  providing  for  the  purchase  of  the 
shares  of  the  dissenting  stockholder.^ 

§  1201.  Changes  Authorized  by  Existing  Statutes.  —  From 

what  has  already  been  said,^  if  the  change  which  the  subscriber 
sets  up  as  releasing  him  from  the  obligation  of  his  subscription  is 
authorized  by  a  statute  existing  at  the  time  of  the  subscription, 
which  may  fairly  be  deemed  to  enter  into  the  contract,  to  affect 
it  and  to  form  a  part  of  it,  —  it  will  not  be  deemed  such  a  change 
as  discharges  his  contract.  He  is  deemed  tx>  have  contracted 
with  a  view  to  the  possibility  of  such  a  change  being  made  by 
the  will  of  the  majority,  and  to  have  impliedly  assented  to  it  ia 
advance.'  If,  therefore,  a  statute  in  force  at  the  time  a  subscrip- 
tion to  the  capital  stock  of  a  railroad  company  is  made,  authorizea 

1  Champion  v,  Memphis  B.  Co.,  85  Co.,  20  Ind.  80.    Compare  Hayworth. 

Miss.  692.  V.  Junction  R.  Co.,  IS  Ind.  348. 

<  Mississippi  &c.  B.  Co.  v.  Gaster,  '  That  it  makes  him  a  stockholder 

24  Ark.  96.  of   the   new   company,  see  Bidgway 

>  Ante^  §§  76,  848.  Township  «.    Griswold,    1   McCraiy 

«  Bish   o.    Johnson,  21  Ind.  299;  (U.  S.)>  161. 
Sparrow  v,  EvansviUe  &c.  B.  Co.,  7  *  Ante,  §§  76,  848. 

Ind.  869^  Hanna  v.  Cincinnati  &c.  B.  '  Mowrey  v.  Indianapolis    &c.   B. 

Co.,  4  Biss.  CU.  S.)  78. 
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an  extension  of  the  line  of  the  road,^  or  the  sale  of  the  whole  or 
a  part  of  its  road,^  or  a  consolidation  with  another  company y®  — 
the  exercise  of  this  power  will  not  affect  the  subscription.^  But 
the  principle  which  makes  an  existing  applicatory  statute  a  part 
of  the  contract  of  subscription  operates  both  ways:  and  a 
material  departure  from  what  it  prescribes  discharges  the 
contract/  It  has  been  also  held  that  the  fact  that  such  a  change 
is  made  under  an  amendment  to  the  charter,  in  a  State  where  the 
legislature  is  empowered  to  alter  or  repeal  acts  of  incorporation 
at  pleasure,  does  not  affect  the  application  of  the  rule  that  a 
fundamental  change  in  the  character  of  an  enterprise  will  release 
a  subscriber  thereto/ 

§  1292.  Alteration  Material  to  the  Parttcolar  Sub- 
scriber. —  Qualifying  its  earlier  holdings/  the  Supreme  Court 
of  Pennsylvania  hold  that  an  alteration  departing  from  the 
terms  of  the  contract,  may  operate  to  discharge  a  particular 
subscriber,  on  the  ground  that  it  is,  as  to  him  and  his  interest^  a 
material  variation,  —  as  where  the  contract  of  subscription  pro- 
vided that  the  railroad  should  be  built  on  a  route  which  would 
bring  it  within  five  hundred  feet  of  the  subscriber's  mill,  and 
this  was  varied  so  as  to  adopt  a  route  twelve  hundred  feet  dis- 
tant therefrom.^  This  is  a  pleasant  contrast  with  the  obvious 
injustice  of  the  earlier  holdings  of  the  same  court. 

§  1298*  Cbanges  Affecting  the  Payment  of  Stock  Sab- 
scriptions.  —  It  has  been  held  that  a  subscriber  to  the  capital 
stock  of  a  railroad  company,  who  agrees  to  be  subject  to  the  rules 
and  regulations  which  may  from  time  to  time  be  adopted  by  the 
directors,  cannot  avoid  payment  because  the  charter  has  been 
amended,  reducing  the  number  of  days  of  notice  to  be  given,  if 
the  amendment  of  the  charter  has  been  accepted.'    So,  where 

1  Jewett  V.  Valley  B.  Co.,  34  Ohio         *  Kenosha  &c.  R.  Co.  o.  Marsh,  17 

St.  601.  Wis.  18. 

>  Armstrong  v.  Earsner,  47  Oh.  St-  ^  AnU,  §  1278. 

976;  «.  e.  24  N.  E.  Bep.  897*  *  Moore  v.    Hanover  Junction  &c 

<  JbUe^  §§  75,  848.  B.  Co.,  94  Fa.  St.  324. 

^  Nugent  V.  Supenrisois,  19  Wan.         *  DUnois  Biver  B.  Co.  o.  Beers,  27 

(U.  S.  }  241.  m.  186. 

'  Witter  0.  Mississippi  Ac  B.  Co., 
80  Ark.  468. 
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the  articles  of  incorporation  of  a  railroad  company  restricted 
the  installments  of  stock  that  might  be  called  for  in  any  one 
year  by  the  board  of  directors,  to  a  certain  percentage  of  the 
whole  amount,  and  also  provided  for  a  change  in  the  isrticles  by 
the  votes  of  the  directors,  a  change  in  the  amount  and  time  of 
payment  of  the  installments  so  made,  which  change  was  made  in 
compliance  with  the  governing  statute,  was  held  binding  upon 
stockholders  who  subscribed  previous  to  such  alteration  of  the 
articles.^ 

§  1204.  Other  Changes  In  the  Internal  Arrangements  of 
the  €o|rporation.  —  After  a  railroad  company  had  been  char- 
tered, and,  under  the  charter,  subscriptions  had  been  made  to 
the  stock,  the  legislature  passed  several  amendatory  acts,  as  fol- 
lows: 1.  To  allow  the  stockholders  to  elect  three  additional 
managers.  2.  That  each  share  of  stock  should  give  the  holder 
one  vote  to  all  elections  of  officers  and  other  stock  votes,  pro- 
vided he  had  held  it  for  more  than  thirty  days  prior  to  such  vote. 
3.  Authorizing  an  issue  of  preferred  stock,  which  last  amend- 
ment was  accepted  by  a  majority  of  the  stockholders,  and  the 
stock  was  issued.  It  was  held,  that  these  acts  created  no  sncb 
changes  in  the  objects  or  organization  or  liabilities  of  the  cor- 
poration, as  to  discharge  one  who  had  subscribed  under  the 
original  charter,  from  liability  on  his  subscription.' 

§  1295.  Selling  Out. —  We  have  already  seen,'  that  selling 
the  entire  corporate  property  to  another  corporation,  or  what  is 
in  practical  effect  the  same  thing,  leasing  it  for  999  years,  is 
such  a  fundamental  change  as  releases  a  dissenting  subscriber. 
If  this  cannot  be  done  with  the  authority  of  the  legislature  so  as 
to  bind  a  dissenting  stockholder,  for  stronger  reasons  it  cannot 
be  done  without  authority  of  law.* 

§  1296.     Extending  Time  for  Completing  the  Enterprise.  — 

Additional  holdings  are  found  which  support  the  proposition 

Burlington  &c.  B.  Co.  v.  White,         >  Ante^  §  76. 
5  Iowa,  409.  ^  South   Georgia   &c.   B.   Co.    «. 

*  Eyerhart  v.  West  Chester  &c  B.  Ayres,  56  Ga.  880.    See  also  amie,  § 

Co.,  28  Pa.  St.  889.  1278. 
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already  stated/  that  an  extension  by  the  legislature  of  the  time 
allowed  by  the  corporation  to  the  railroad  company  in  which  to 
build  its  roady  will  not  release  the  subscribers  to  its  stock/ 
although  the  obligation  to  construct  it  within  the  time  first 
limited  may  have  been,  on  the  part  of  the  subscriber,  an  essen- 
tial inducement  to  the  making  of  the  contract.' 

$1297*  Elements  of  Estoppel.  —  On  grounds  heretofore 
and  hereafter  considered/  although  a  change  may  have  been 
made  of  such  a  fundamental  character  as  would  release  a  dissent- 
ing subscriber,  — yet  unless  he  seasonably  dissents  and  attempts 
a  rescission  of  his  contract,  he  may  become  bound  on  the  theory 
of  waiver,  acquiescence  or  estoppel.  Thus,  a  subscriber  to  a 
public  work,  who  permitted  it  to  be  carried  on  without  objection, 
could  not,  it  was  held,  be  relieved  from  the  payment  of  his  sub- 
scription on  the  ground  that  the  plan  was  changed  and  that  the 
work  became  of  no  benefit.^  And  where,  in  Tennessee,  a  corpo- 
ration, organized  by  the  permission  of  the  chancery  court,  sued 
a  subscriber  to  its  stock  upon  his  subscription,  the  latter,  who 
had  dealt  with  it  as  a  corporation,  could  not  deny  the  validity  of 
the  proceeding  by  which  the  name  of  the  corporation  was 
changed,  although  the  subscription  recognized  the  old  name  of 
the  corporation.* 

§  1298.  Burden  of  Showing  Dissent.  —  If  a  subscriber  is 
sued  by  the  corporation  on  his  contract  of  subscription,  and 
defends  on  the  ground  of  a  material  alteration  of  the  con- 
tract, by  the  act  of  the  directors,  the  corporation,  or  the  legis- 
lature, it  is,  on  principle,  a  necessary  part  of  his  defense  that  he 
did  not  assent  to  it,  and  the  burden  is  on  him  to  show  that  such 
was  the  fact.^  But  in  Ohio  it  has  been  reasoned  that  the  bur- 
den of  showing  such  assent  rests  with  the  party  seeking  to  hold 
the  stockholder  liable.*    It  is  supposed  that  the  form  of  the 

1  AnUf  §  82.  *  GreenTlUe  &c.  B.  Co.  v.  Johnson, 

<  Jacks  V.  Helena,  41  Ark.  218.  8  Baxt.  (Tenn.)i  882. 

*  Henderson  v.   Railroad  Co.,  17         '  North   Carolina    &c.   B.   Co*  «• 

Tex.  660,  f .  e.  67  Am.  Dec.  675.  Leach,  4  Jones  L.  (N.  C.)  840. 

^  AnUt  i  101  et9eq,;po9tf  2l877.et         *  Ireland  o.  Palestine  &c.  Tiunp. 

seq,  Co.,  19  Oh.  St.  869. 

<  Doane  «.  Treasurer  of  Pickaway, 
Wright  (Ohio),  762. 
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pleadings  may  be  such  in  a  particular  case  as  to  jostify  this  con- 
oloflion,  —  as  where  the  corporation  counts  on  the  contract,  and 
the  subscriber  admits  thecontract,  but  pleads  the  alteration,  and 
the  corporation  replies,  alleging  his  assent  thereto.  But  where 
an  alteration  of  the  subscription  paper  is  proved  by  the  sub- 
scriber, in  an  action  against  him  for  calls,  it  has  been  held  that 
the  corporation  must  then  prove  that  the  alteration  was  made 
without  its  knowledge  or  consent ;  otherwise  it  cannot  recover.^ 

§  1299.  When  Validity  of  Amendment  Submitted  to  Jary. — 

We  have  already  seen  that  the  question  of  the  materiality  of  the 
alteration,  in  cases  such  as  we  are  considering,  is,  like  the  question 
of  the  materiality  of  the  alteration  of  any  other  written  instru- 
ment, a  question  of  law  for  the  court,  and  is  not  to  be  submitted 
to  a  jury.^  One  case  is  found  where,  in  seeming  violation  of 
this  principle,  the  question  was  regarded  as  proper  to  be  sub- 
mitted to  the  jury.  By  a  supplement  to  an  act  incorporating  an 
iron  and  railroad  company,  the  name  of  the  company  was  changed » 
authority  was  given  to  purchase  and  cancel  the  original  stock, 
and  the  muin  purpose  of  the  new  company  was  to  be  that  of  a 
general  transportation  company.  The  court  held  that  it  was  a 
fair  question  for  the  jury,  whether  a  combination  to  change  the 
fundamental  purpose  of  the  original  act  by  the  supplement,  and 
divert  the  stock  of  an  original  subscriber  to  this  new  end,  wais 
not  a  fraud  upon  him;  and  if  they  so  found,  an  action  for  the 
amount  of  this  original  subscription  could  not  be  sustained.' 

1  Bery  v.  Marietta  &c.  B.  Co.,  26         >  Southern  Fa.  Iron  4c.  Oo.  9.  Stev* 
Oh.  St.  678.  ens,  87  Pa.  St.  190. 

>  AnU,  §  86. 
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